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FOB    THB 

AMERICAN  DECISIONS 


B«porti  an  In  parentlieaei,  and  the  namber  of  the  Ameiioan  Dedatons  la 
which  thej  an  re-repoited  is  in  heary-faoed  letter 


k— (1  Minor)  12;  (1  Stew.)  18;  (2  Stew.)  19,  80;  (3  Stew.)  80|,  81; 
(1  Stew,  ft  P.)  81;  (1, 2,  3  Stew.  &  P.)  88;  (4.  5  Stew.  &  P.)  84;  (5  Stew, 
ft  P.,  and  1  Porter)  86;  (1,  2  Porter)  87;  ^\  4  Porter)  80;  (4, 6»  6  Porter) 
aO;  (6,  7  Porter)  81;  (8,  9  Porter)  83;  (1)  34,  35;  (2,  3)  36;  (3,  4)  87; 
(4,  6)  30;  (6,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  (13.  14,  15)  48; 
(16,  16)  60;  (17,  18)  58;  (18,  19)  54;  (20,  21)  56;  (22,  23)  58;  (24,  26) 
60;  (26,  27)  68;  (28,  29)  65;  (29,  30,  31)  68;  (31,  32,  33)  70;  (33,  34,  35) 
98;  (35,  36,  37)  76;  (37,  38)  70;  (38)  81,  88;  (39)  84,  87;  (39,  40)  88; 
(40,  41)  01;  (41,  42,  43)  04. 

Abkanba»-.(1,  2)  83;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  30,  41;  (C)  48;  (7,  8) 
44,  46;  (8,  9)  47;  (9, 10)  50;  (10,  11)  58;  (11,  12)  54;  (12,  13)  56;  (13, 
14)  58;  (14, 15)  60;  (15,  16)  63;  (17,  18)  65;  (18,  19)  68;  (19)  70;  (20)  73; 
(21,  22)  76;  (22,  23)  70;  (24)  81,  87,  88;  (24,  25)  01;  (25)  04. 

Oauiornia— (I)  58,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65;  (7,  8;  68; 
(9,  10, 11)  70;  (12,  13,  14)  73;  (14,  15,  16,  17)  76;  (17,  18,  19)  70;  (19, 
20,  21)  81;  (21)  88;  (22,  23)  83;  (24,  25,  26,  27)  85;  (27,  28,  29)  87; 
(29,  30,  31)  80;  (31,  32,  33,  34)  01;  (34)  04;  (35,  36)  05. 

Colorado— <1)  01. 

CoNHBCTicirr— (Kirby,  and  I,  2  Root)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4 
(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  80 
(9)81;  (10)  85,  86,  87;  (11)  87,  80;  (12)  30,  31;  (13)  33;  (13,  14)  35 
(14)36;  (15)38,30;  (16)41;  (17,  18)44;  (18)46;  (19)48;  (19,  20)50 
(20)  58;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65 
(25,  26)  68;  (27)  71;  (28)  73;  (29)  76;  (29,  30)  70;  (31)  81,  83;  (32)  85 
(32,  33)  87;  (33)  80;  (34)  01;  (35)  05. 

DlLAWA&B— (1  Harr.)  83,  85,  86,  87;  (2  Harr.)  80,  30,  31,  33;  (4  Harr.) 
48,  44;   (5  Harr.)  48»  60;  (1  Honat.)  63»  68,  71;  (2  Honst.,  2  Del 
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Gh.)  78;  (2  Hoost)  81;  (2  Hoost)  88;  (S  ELomt)  88;  (2  DeL  Ok., 

SH<Mit.)8B. 
iLOBEiu— (1) 44^  46; '(2) 48;  50;  (8)88;  (4)84^86;  (0)88;  (0)88^88; 

(7)  68;  (d)  71,  78;  (0)  76»  79;  (10)  81;  (11)  89;  (12)  91;  (12)  98. 
Omboia— (1  T.  U.  P.  Gharlton)  4;  (1)  44;  (2;  S)  46;  (4»  6)  48;  («»  7)  80; 

(8, 0)  88;  (0, 10)  84;  (11, 12)  86;  (12;  13;  14)  88;  (Ifi,  16)  60;  (17, 18, 10) 

68;  (10,  20)  88;  (21,  22,  28)  68;  (21^  28^  26)  71;  (27, 28)  78;  (28)  74; 

(20,  80^  81)  76;  (81,  82)  79;  (38)  81,  88;  (84»  86)  89;  (36)  91;  (87)  98; 

(87,  88)  96. 
IUJiroD--(BraeM)  8;  (1  SoMn.)  88,  86»  87,  88;  89,  80;  88, 88;  (2Souii.) 

88,86;   (88oa]iL)86;   (3;  4  Soam.) 88;   (4  8oMn.)89;   (lGilm.)41; 

(2 CKlm.)  48;  (3Gilm.)44;  (4  Gilm.)  46;  (0 Gilm.) 48;  80;   (11)80; 

(11,  12)  88;  (12,  18)  84;  (13;  14)  86;  (14»  16)  68;  (16)  60;  (16)  61;  (16^ 

17)  68;  (17, 18)  68;  (18, 10)  68;  (10,  70,  21)  71;  (21,  22,  28)  74;  (23; 

U,  25)  76;  (26,  26,  27)  79;  (27,  2^  20,  80)  81;  (80;  81,  82;  88)  88;  (33, 

84^86,86)85;  (86,87,88)87;  (80,40,41,42)89;  (42;  48, 44, 46^  46)  98; 

(46^  47,  48,  40)  95. 
InoASA-Hl  BUekf.)  18;  (2  BiMdd.)  18;  80;  81;  (8  BUc^)  88, 86;  (4  BlM^ 

88^  89,  80;  88;  (6  BUdkl)88,  88,  85,  86;  (6  BUudd.) 86^  88;  89; 

(7  BUudd.)  89,  41,  48;  (8  BUudd.)  44^  46;  (1)  48;  80;  (2)  88;  (2;  8) 

54;  (3)56;  (4)58;  (6,6)61;  (6,  7)68;  (7,8)65;  (0,  10)  68;  (10;  11) 

71;  (12;  18)  74;  (14,  15)  77;  (16;  17)  79;  (18, 10)  81;  (20;  21)  88;  (22, 

28)  85;  (24^  25)  87;  (26,  27)  89;  (27,  28,  20)  98;  (20, 80)  95. 
I«WA— (MoRu)  89,  41,  48;  (1  O.  Groen»)  46^  48;  60;  (2  0.  Groen»)  68; 

(80.  Oreene)  84^  86;  (4  O.  Oraene)  61;  (1,  2)  68;  (2)  86;  (3;  4)  66; 

(4,  6)  68;  (6, 7)  71;  (7, 8,  0, 10)  74;  (10, 11)  77;  (11,  12)  79;  (18;  14)  81; 

(14,  15)  88;  (16, 17,  18)  85;  (18,  10)  87;  {70,  21)  89;  (2%  2^  24)  98; 

(24,  25)  95;  (26,  26)  96. 
KiHSAS— (1)  81;  (1,  2)  88;  (2)  85;  (8)  87,  89;  (4)  96. 
KnmroKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4^  6;  (8  Bibb)  6; 

(4Bibb)7;  (1  A.  K. Manh.)  10;  (2A.K.Manh.,aiidLttt  8eL  0bi.)18; 

(3  A.  K.  Manh.,  and  1,  2  litt)  18;  (3,  4  litt)  14;  (1,  2  Mon.,  and  6 

litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 

Manh.)  19;  (3,  4,  6  J.  J.  Manh.)  80;  (5,  6  J.  J.  Manh.)  88;  (7  J.  J. 

Manh.)  88,  88;  (1  Dana)  85;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 

(6  Dana)  80;  (6,  7  Dana)  88;  (8,  0  Dana)  88;  (0  Dana»  and  1  B.  Mon.) 

85;  (1,  2 B.  Mon.)  86;  (2,  8 B.  Mon.)  88;  (8,  4 B.  Mon.)  89;  (4,6B. 

Mon.)41;  (5,  6K  Mon.)  48;  (6B.  Mon.)44;  (7B.Mon.)45;  (7,  8  B. 

Mon.)  46;  (8,  0  B.  Mon.)  48;  (0,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  58; 

(12  K  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14»  16  B.  Mon.)  61; 

(15,  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B.  Mon.)  68;  (1  Meto.)  71; 

(2  Meto.)  74;  (3  Uatfi.)  77,  79;  (4  Meto.)  81,  88;  (1  DavaU)  85;  (2 

Davall)  87;  (1  Bosh)  ^;  (2  Bnah)  98;  (3,  4,  6  Bnah)  96. 
LovniAirA^l,  2,  8  Mart;)  5;  (8,4Mart)6;  (6, 6, 7  Mart)  18;  (8,0,10,11, 

12  Mart)  18;  (1,  2  Mart,  N.  8.)  14;  (8  Mart,  K.  8.)  15;  (4,  6  Mart, 

N.  8.)  16;  (6  Mart,  K.  8.)  17;  (7  Mart,  K.  8.)  18;  (8  Mart,,  N.  &)  19, 

80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  88;  (5,  6)  85;  (6,  7)  86;  (8)  88;  (0,  10) 

89;  (11)  80;  (12)  88;  (13,  14)  88;  (15, 16)  85;  (17, 18, 10)  86;  (1  Rob.) 

86;  (1,  2,  8  Bob.)  88;   (4,  5,  6  Bob.)  89;   (6,  7,  8,  0  Bob.)  41;   (10,  11, 

12  Bob.)  48;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 

(5  Ann.)  58;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (0  Ann.)  61;  (10 
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Ana.)  eS;  Ql  Aim.)  66|  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89;  (10)  99;  (20  Ann.) 
96. 

1Cai»-(1  (^recnL)  10;  (2  (HmdL)  11;  (3  (HmdL)  14;  (4  GhreenL)  16; 
(5  GnenL)  17;  (6  OnaH)  19;  (6, 7  GzmdL)  80;  (7»  8  GreenL)  88;  (8,  0 
OraenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  80,  81; 
(16)  88;  (Ifi,  16)  88;  (17)  86;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22, 28) 
89;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)68;  (32;  33)64;  (34,  35)66;  (35,  36,  37)68;  (87)69;  (38) 
61;  (38;  40)  68;  (41,42)66;  (43,44)69;  (45,46)71;  (46,47)74;  (4$, 
49)  77;  (50)  79;  (51)  81;  (52)  88;  (63)  87;  (53,  54)  89;  (54,  55)  98; 
(56)96. 

lUsn.AinMl.  2,  3,  4  H.  &  H.)  1;  (1H.&J.)8;  (2H.&J.)8;  (3H.&J.) 
6^6;  (4H.ltJ.)7;  (6H.ltJ.)9;  (6H.ltJ.)14;  (7H.&J.)16;  (IBL 
Ql)  17, 18;  (1  H.  ItG.)  18;  (1,  2  Gmit  J.)  19;  (2 BL  Oh.,  and 2,  3 O. 
4J.)80;  (3  BL  Gh.,  and  8  a.  It  J.)  88;  (4,  5G.lt  J.)  88;  (5,6G.&J.) 
86;  (6,  7  G.  It  J.)  86;  (7G.  &J.)88;  (8G.&J.)89;  (9G.&J.)81; 
(10  O.  It  J.)  88;  (11 G.  &  J.)  88,  86,  87;  (12G.&J.)86;  (1GJU)89| 
(;2Gin)41;  (3Gm)48;  (4GiU)46;  (5,6GjU)46;  (6, 7 Gill) 48; (8 Gill) 
60;  (9Gffl)68;  (1)64;  (2; 3) 66;  (4,5)69;  (5,6,7)61;  (8)68;  (9)66; 
(10;  11)  69;  (12;  13)  71;  (14, 15)  74;  (16,  17)  77;  (17, 18)  79;  (18, 19)  81; 
m  21)88;  (22)  86;  (23,  24)  87;  (24,  25)  89;  (25,  26)  90;  (27,  28)  98; 
(29,30)96. 

UAmMaauBKra^Qiuoey)  1;  (1)  8;  (2, 8;  4)8;  (5, 6)  4;  (7, 8)  6;  (9, 10, 11)  6; 
(12, 13, 14)7;  (15, 16)  8;  (17)  9;  (1  Piok.)  11;  (2  Pick.)  18;  (3  Piok.)  16; 
(4^  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (10  Pick.)  81;  (20 Pick.)  88;  (22Pick.) 
88;  (23Pick.)84;  (24 Pick.,  and  1,  2 Met.) 86;  (2,3Met)87;  (3,4,5 
Mefc.)88;  (5,6,7Met)89;  (7,8Met)41;  (9,10Met)48;  (ll,12Met) 
46;  (12, 13  Met)  46;  (1,  2  Oiiah.)  48;  (3,  4  Cuah.)  60;  (5  Guah.)  61; 
(5,  OOoah.)  68;  (6 Onah.)  68;  (7,  8  Cuah.)  64;  (9  Cuah.)  66,  67;  (10 
Onah.)  67;  (11, 12  Gnah.)  69;  (1, 2  Gray)  61;  (3  Gray)  68;  (4  Gray)  64; 
(5,  6,  7  Gny)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gtay)  74;  (14, 15, 16)  77;  (1, 2  Allan)  79;  (3  Allen)  80;  (8;  4, 5  AUen)  81; 
(6,  7  AUen)  88;  (8,  9  Allen)  86;  (10,  11  AUen)  87;  (12,  13  Allen)  90; 
(14  Allen)  98;  (97,  98)  98;  (98,  99)  96;  (99,  100)  97. 

MxaaAX-^l  Bcfng.)  40, 41;  (2  Doug.)  48,  46, 47;  (1)  48, 61, 68;  (2)  66, 
67;  (2,3)69;  (3)61,64;  (4)66,69;  (5)71;  (5,6)78;  (6,7)74;  (8, 
9)77;  (9)80;  (9,10)81;  (10,11)88;  (11,12)88;  (12)86;  (13)87; 
(14,  15)  90;  (15,  16)  98;  (16,  17)  97. 

MnmoTA-Kl)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  88;  (9)  86;  (10,  11)  88;  (12)  90;  (12)  98;  (13)  07. 

MLHUBiFn— (Walker)  18;  (1  How.)  80, 88, 89, 81;  (2  How.)  88;  (3, 4 How.) 
84;  (4,  5  How.)  86;  (6  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
ltM.)40;  (2,  3  Smedea  &M.)  41;  (4, 5  Smedea  It  M.)  48;  (5,6,7Smedea 
*  M.)  46;  (8,  9  Smedea  It  M.)  47;  (9,  10  Smedea  &  M.)  48;  (11  Smedea 
ft  M.)  49;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  68;  (23)  66, 
67;  (21,  25)  67;  (25,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  69;  (35,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80| 
(40^  41)  90;  (41)  98;  (41,  42)  97. 


12  Schedule. 

MnMxnti^l)  la;  14;  (2)  tt;  (3)  £2,  28^  20.  M;  (4)  28^  29,  81;  (5)  31. 
82;  (6)  84,  86;  (7)  87,  88;  (8)40L  41;  (9)  48;  (9, 10)  46;  (10, 11)  47 
(11, 12)  40;  (12)  M;  (13)  68;  (14, 15)  66;  (15, 16, 17)  67;  (17, 18, 19)  69 
(19,20)61;  (20^  2U  22)  64;  (22,  23^  24)  66;  (24,25,26)69;  (26,27)78 
(28)  76;  (29;a0^31)  77;  (31)80;  (32,  33)  82;  (33;  34)  84;  (34,35)86 
(36,  36,  37)  88;  (37,  38,  39)  Mh  (39, 40)  08;  (41,  4S;  43)  07. 

HiBRAflKA— (1)  08L 

HsTAJDA— (1,  2)  00;  (3)  08;  (4)  07. 

Hsw  Hamf8HIU-(1)  8;  (2)  0;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  28,  26,  26; 
(7)  26,  28;  (8)  28,  20,  81;  (9)  81,  82;  (10)  84;  (11)  86;  (12)  87;  (13) 
88;  (13,  14)  40;  (15,  16)  41;  (16, 17)  48;  (18)  46,  47;  (19)  49;  (19,  20) 
61;  (21,22)68;  (22,23,24)66;  (24,25,26)67;  (26,27,28)60;  (28, 
29)  61;  (30, 31,  32)  64;  (33, 34)  66;  (34, 35)  60;  (36,  37)  72;  (37, 38,  39)  75; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  82;  (44,  45)  84;  (45)  86;  (46)  88; 
(47)  00;  (47)  08;  (48)  07. 

Hsw  Jkbsxt— (Oae)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  Soath.)  7;  (2  Soath.)  8; 
(1  Halflt)  10;  (2  Halst)  11;  (3  Halst)  14;  (4  Halst)  17;  (5  Halst.)  18; 
(6  Halst)  10,  20;  (1  Sax.,  7  Halst)  21;  (1  Or.,  1  Sax.,  7  Halst)  22; 
(1  Sax.,  1  Or.)  28;  (1, 2  Or.)  26;  (2  Or.)  27;  (3 Or.)  28,  20;  (2  Or.  Cb.) 
20;  (1  Harr.,  3 Or.  Ch.)  81;  (1  Harr.,  1  Or.  C;h.)82;  (2  Harr.,  1  Or.  Ch.) 
84;  (1  Or.  Ch.,  2,  3  Harr.)  36;  (3  Harr.)  37;  (3  Or.  Ch.,  1  Spencer,  .3, 
4  Harr.)  88;  (1  Spencer,  3  Or.  Ch.)  40;  (3 Or.  Clh.)  41;  (1  Spencer,  3 Or. 
Ch.,  1  Halst  Ch.)  48;  (1  Spencer,  1  Halst  Clh.)  46;  (1  Zab.,  2  Halst  Cfh.) 
47;  (2  Zab.,  3  Halst  CHi.)  61;  (2,3Zab.)68;  (3  Zab.,  4  Halst  (X)  65; 
(3  Zab.,  1  Stock.  Ch.)  67;  (4  Zab.,  1  Stock.  Ch.)  60;  (4 Zab.)  61;  (4  Zab., 

I  Dutch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dutch.,  1  Beasley's  Ch.)  72;  (4  Dutch.) 
76;  (4  Dutch.,  2  Beasley's  Ch.) 78;  (5  Dutch.,  1  McCarter)  80;  (1  Vroom, 
1,  2  McCarter's  Ch.)  88;  (1  C.  E.  Oreen's  Ch.)  84;  (1,  2  Vroom,  2  C.  E. 
Oreen's  Ch.)  86;  (2  C.  E.  Oreen's  Ch.)  88;  (3  Vroom,  2,  3  C.  E.  Oraen's 
Ch.)  00;  (3  C.  E.  Oreen's  Ch.,  4  Vroom)  07. 

Hsw  ToRK— (1,  2  Johns.  Cas.)  1;  (3  Johns.  Oas.,  1,  2  Cu.  Oas.,  1,  2,  3  OaL) 
2;  (1,  2,  3  Johns.)  3;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  6;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch,)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch,,  and  2  Ckiw.)  14;  (3,  4, 
6  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  20;  (2  Paige,  4,  5,  6  Wend.)  21;  (2,  3  Paige, 
6,  7,  8  Wend.)  22;  (3  Paige)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Paige,  10, 

II  Wend.)  26;  (4  Paige,  11,  12,  13  Wend.)  27;  (5  Paige,  13,  14  Wend.( 
28;  (6  Paige)  29;  (15,  16  Wend.)  30;  (6,  7  Paige,  17,  18  Wend.)  31; 
(7  Paige,  19,  20  Wend.)  32;  (7,  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8  Paige)  35;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  37;  (9  Paige,  2,  3 
Hill)  38;  (10  Paige,  4,  5,  6  HiU)  40;  (6  Hill)  41;  (7  Hill,  10,  II  Paige) 
42;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)43;  (1,  2  Barb.  Ch.,  3  Denio)  46; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  63;  (4,  5,  6)  56;  (6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12) 
62;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  72:  (18,  19,  20)  75, 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  82;  (26, 27,  28)  84;  (28,  29,  30)  86; 
(31,  32,  33,  34)  88;  (34,  35)  90;  (35)  91;  (36,  37)  08;  (37,  38)  07;  (38)  Oa 

Ko&TH  Carouma— (1  Mart,  1  Hayw.,  1  TkyL)  1;   (2  Hayw.,  1  ConL)  2| 


Schedule.  IS 

(1  Morph.)  3,  4;  (2  Miirph.)  6;  (1,  2  Law  Rep.)  6;  (1 T.  IL)  7;  (3  Muph., 

1  Hawks)  0;  (2  Hawka)  U;  (3  Hawka)  14;  (4  Hawks)  15;  (1  Der.)  17; 
P  D0V.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  De^.  Eq.)  28,  M;  (4  Dor., 

2  Der.  Eq.)  85;  (4  Der.,  2  Dev.  Eq.,  1  Dev.  &  K,  1  Dev.  &  B.  Eq.)  87; 
(1, 2  Dev.  &  B.,  1  Dev.  k  K  Eq.)  88^  80;  (1  Dev.  &B.  Eq.,  2  Dev.  &K) 
81;  (3;  4  Dev.  &  B.,  2  Dev.  &  K  Eq.)  88;  (4 Dev.  &  B.,  2  Dev.  ^B.  Eq.) 
84;  (1  Lred.)  86;  (1  Ired.  Eq.)  86;  (2  bed.)  87;  (2, 3  L:«d.,  2L:«d.  Eq.) 
88;  A  4Irad.,  2,  Sbed.  Eq.)  40;  (4»  5  bed.,  3L»d.  Eq.)48;  (5, 6  L:«d. 
3^  4  Lred.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)45;  (7, 8 lied., 4,  5 Ired.  Eq.) 
47;  (8,  9  Ired.,  6  Ired.  Eq.)  48;  (9,  10^  11  Ired.,  6  Ired.  Eq.)  51;  (11 
Ized.,  7  Ired.  Eq.)  58;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  lied. 
Eq.,  Bosbee  L.,  Bosbee  Eq.)  57;  (Bnebee  L.,  I  Jonei  L.,  Buabee  Eq.,  1 
Jonee  Eq.)  58;  (1,  2  J<me8  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jenee  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)  69;  (8^  6  Jones  L.,  4  Jones  Eq.)  78;  (4, 5  Jones  Eq.,  7  Jones  L.)  75; 
(6^  6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones 
L.)  88;  (1  Winst.  L.)  84;  (1,  2  Winst.  L.,  Winst  Eq.)  86;  (1  PhilL  L.) 
01;  (FhiU.  Law,  FhiU.  Eq.)  88,  9a 

OHiD^l)  18;  (2)  15;  (3)  17;  (4)  19,  80;  (5)  88,  84;  (6)  85, 87;  (7)  88;  80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  16)  45; 
a6)  47;  (17)  49;  (18)  51;  (19)  58;  (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 
01i]o8t.)68;  (4,  5  Ohio  St)  64;  (5,  6  Ohio  St.)  67;  (7,  8  Ohio  St)  70; 
(8,  9)  78;  (10^  11)  78;  (12)  80;  (13, 14)  88;  (14)  84;  (16)  86;  (16)  88; 
(16,  17)  91;  (17)  98;  (18)  9a 

Ob»m»i--(1)  68,  75;  (1,  2)  80;  (2)  88,  84^  8a 

PBnr8TLVAiiiA~(l  Add.,  1,  2,  3  DalL,  1,  2Teates)  1;  (1  Bin.,  3»  4  Yeates)  8; 
(2  Bin.)  4;  (3»  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2  Serg.  9t  R.)  7;  (3, 4  Serg.  & 
B.)8;  (5,  6  Sei^.  &  B.)  9;  (7  Serg.  &  R.)  10;  (8,  9  Sag.  It  R.)  11;  (10 
Serg.  k  R.)  18;  (11,  12  Serg.  k  R.)  14;  (13  Serg.  &It)  15;  (14,  16,  16 
Serg.  &  R.)  16;  (17  Serg.  &  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  &  W.)  81;  (3  Rawle,  2,  3  Penr.  &  W.)  88,  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (6  Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7WattB)82;  (4Whart)88;  (8, 9  Watts,  4,  6  Whart)  84;  (9, 10  Watts, 
6  Whart)  86;  (6  Whart,  1,  2,  3  Watts  &  S.)  87;  (3  Watts  &  &)  88; 
(3,  4,  5  Watts  &  a)  89;  (5,  6  Watts  &  S.)  40;  (7,  8,  9  Watts  &  S.)  48; 
(1,  2  Pa.  St)  44;  (2,  3,  4, 6)  45;  (5,  6,  7)  47;  (7,  8, 9, 10)  49;  (10, 11,  12) 
61;  (13, 14»  15)  58;  (16, 17, 18)  55;  (18, 19, 20)  57;  (20, 21)  59;  (22)  60; 
(^  23,  24)  68;  {2A,  25)64;  (26, 27)  67;  (28,  29)  70;  (29,  30,  31,  32)  78; 
(32;  33,  34)  75;  (35,  36,  37)  78;  (38,  39,  40, 41)  80;  (41, 42, 43)  8S;  (44, 
46,  46)  84;  (46,  47,  48)  86;  (48,  49,  60,  61)  88;  (51,  52,  63)  91;  (54,  55, 
66)  98;  (56)  94;  (57,  58,  59)  9a 

BWXDB  IflLAHD— (1)  19, 86, 51,  58;  (2)  55,  57,  60;  (3)  68;  (3, 4)  67;  (4, 5) 
70;  (5)  78;  (6)  75,  78;  (7)  80,  88,  84;  (8)  86,  91,  94;  (9)  9a 
XH  Cabousa-^I,  2  Bay,  1  Desao.  Eq.)  1;  (2  Desau.  Eq.,  1  Brev.)  8; 
(Z  Brev.)  8;  (3  Desau.  Eq.,  2  Brev.)  4;  (3  Desau.  Eq.,  3  Brev)  5; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  Nott  &  M.)  9;  (1  NoU  k  M.,  1  McCJord)  10; 
(1,  2  Kill)  18;  (2  McOord)  18;  (1  Harp.  Eq.)  14;  (3  McCk>rd)  15;  (1,  9 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai., 
1  Bai.  Eq.)  81;  (2  Bai.,  1  Bsi  Eq.,  1  Rieh.  Eq.)  88;  (1  Rich.  £q.)  94; 
(lHil],lHiUGh.)86;(2HiU,l,8HilIGh.)87;  (2  HiU  Ch.)  29;  (3  Hill. 


14  SOHXDULS. 

1  BShsy^  1  Biley  Ch.,  2  EBIl  Ch.)  80$  (Dudl^)  81;  (Bioo)  88;  (Obovc^ 
84;  (1  MeMiilL)  86;  (1  MoMolL  Eq.,  2  MoMolL)  87;  (2  McMulL,  1 
8pMnaq.)80;  (1  Bgmn,  1  8pMniaq.)40»  48;  (1  Siofa.  Eq.,  1  Bich). 

2  Spean)  48;  (1,  2  Bifih.,  1,  2  Rich.  Eq.)  44;  (2,  4  Bich.)  46$  (2  Bich. 
Eq.)  46;  (1  Strdb.  Eq.,  1,  2  Strob.)  47;  (2,  8  Strob.,  2  Strob.  Eq.)  40; 
(8»  4  Strob.,  3  Strob.  Eq.)  U;  (4»  6  Strob.,  4  Bich.,  4  Strob.  Eq.)  68; 
(3^  4 Bich.  £q.,  4»  5^  6 Bich.) 66;  (4 Bich.  Eq.,  0  Bich.) 67;  (5^6Bich. 
Eq.,  6  Bich.)  00;  (8,  7  Bich.  Eq.,  7,  8  Bich.)  08;  (7*  8  Bich.  Eq.,  8,  9 
Bich.  L.)  04;  (9,  10 Bich.  L.)  07;  (8,  QBich.  Eq.,  10,  11  Bich.  L.)  70; 
(10  Bich.  Eq.,  11  Biflh.  L.)  78;  (12  Bich.  L.,  11  Bich.  Eq.)  76;  (12  Bicli. 
L.,  11,  12  Bich.  Eq.)  78;  (12  Bich.  Eq.,  18»  14  Bich.  L.)  01;  (IS  Bich. 
Eq.,  14»  16  Bich.  L.)  04;  (16  Bich.  L.,  1  a  C)  00. 

Tvimsn— (1  Overt)  8;  (1  Oookc,  2  Ovort)  6;  (8,  4»  6  Hay.)  0;  (P6ok)14; 
(M.  &  T.  17;  (1,  2,  8  Terg.)  84;  (4»  6  Yorg.)  80;  (6^  7  Yeig.)  87; 
8  Yorg.)  80;  (0, 10  Yerg.)  8P;  (10  Yerg.)  81;  (1  Mai0i)88;  (1  Humph.) 
84;  (2  Hunph.)  80»  87;  (8  Humph.)  80;  (4  Humph.)  40;  (6  Hunpk) 
48;  (6  Humph.)  44;  (7  Homph.)  40;  (8  Humph.)  47;  {%  9  Humph.)  40; 
(9, 10  Hnmph.)  61;  (10^  11  Hnmph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68; 
(ISneedyOO;  (1,  2 Snaed)  68;  (2Siiood)04;  (8Siiacd)06;  (a^4SiMed) 
07;  (4»  6Siiaed)  70;  (6  Soaod,  1,  2HaMi)  78;  (2;  3Head)76;  (1  Cold- 
wdl)  78;  (2  Ooldwdl)  88;  (2;  8  Goldwdl)  01;  (4»  6  Odidwell)  04;  {6,  6 
Oddwdlioa 

Tbu8-(1)40;  (2)47;  (8)40;  (4.6)61;  (6^6)66;  (6)60;  (7,8,9)68; 
(9,  10^  11)  00;  (11,  12;  18)  68;  (18;  14»  16)  06;  (16,  17,  18)  07;  (18;  19, 
20)  70;  (20;  21,  22)  78;  (22)  76;  (2|,  94)  70|  (28^  26Sqpp.)  78;  (26) 
80;  88;  (26;  27)  84;  (27)  80;  (28)  01|  CS9;  80)  04;  (80;  81)  Oa 

YnKOflTHl  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  0»  18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  10;  (1)  18;  (2)  10,  81;  (8)  81,  88;  (4) 
88,84;  (6)80;  (6)87;  (7)80;  (8)80;  (9)81;  (10)88;  (11)84;  (12)80; 
(18)87;  (14)80;  (16)40;  (16;  17)48;  (17,  18)44;  (18, 19)48;  (19)47; 
(20)40;  (2(^21)60;  (21,22)68;  (22,28)64;  (28)60;  (24»  26)  68;  (28, 
26)  00;  (26,  27)  08;  (27,  28)  06;  (28,  29)  07;  (29)  70;  (80;  81)  78;  (81. 
82)70;  (32;  83)  78;  (88,84)80;  (86)88;  (86,86)84;  (86,87)  80;  (87, 
88)  88;  (88,  89)  01;  (39, 40)  04;  (41)  Oa 

VtROivzA— (1  Jeff->  l,2WMh.,  l,2Cdl)l;  (3;4,60dl)8;  (1,2Hml&1L, 
6001)8;  (4  Hen.  ItH.,  1  Miml)  4;  (1  Va.  <3ee.,  2, 8Miml)6;  (4  Haul) 
0;  (6  Miml)  7;  (6  Mimf.)  8;  (1  GHlm.)  0;  (1  Band.)  10;  (2  Band.)  1^ 
(8,  4,  Band.)  16;  (6  Band.)  10;  (6  Bud.)  18;  (lLeic^)10;  (2Leic^)81; 
(8 Leigh)  88;  (3;  4 Leigh)  84;  (4 Leigh) 80;  (6 Leigh) 87;  (6Lei^)80; 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Lei^^)  80; 
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Docker  y.  Bapp 54 

Dudley  y.  Mayhew 250 

Doff  y.  Wilaon 298 

Dnggen  y.  MoGmder 773 

Duke  y .  Williamabnrff  Cou 680 

Doke  of  Beanf ort  y.  Ber^ 734 

Dnla  y.  Cowles 572 

Dameenil  y.  Dopont 206 

Dommer  y.  Den  ex  dam.  Seleot- 

men  of  Jeney  City 118 

Dumont  y.  Eaepprect 265,  267 

Danham  y.  Countryman 54 

Dunham  y.  Stote 419,420 

Dupay  y.  Leayenworth 198 

Dupny  y.  Truman 621 

Duranty.Iowa 684 

Durgin  y.  Munaon 846 

Durkeey.  Mott 371 

Durrett  y.  Dayit 734 

Duryeay.Burt 198 

Doaaault  y.  Bellean 415,418 

Dyer  y.  Clark 199^201 

Sadie  y.  summon 435 
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FAOB 

Bakinv.  Banb 274 

Earl  of  RiponT.  Hobart....  225,  228 

Earle  ▼.  IGUvd 448 

Earnest's  Appeal 311 

East  linooln  T.  DaTwipoii 671 

East  Tannnsiww  eto.  R.  R.  Oou  t. 

St  John 72 

Eastern    Counties    R.    Co.    t. 

Hawkee 663 

Easton  T.  State 414 

EbberfsAppoal 108 

EddyT.Herrin 436 

Edgerly  ▼.  City  <^  Coneofd 610 

EdmondsoQ  ▼.  Ghurnett 652 

Edmondson  t.  Hart 515 

Edwards,  In  re 736 

Edwards  ▼.  Chilton 803 

Edwards  ▼.  Handley 435 

Edwards  ▼.  State 168 

Eggleston  t.  ColnmUa  T.  R.  Cou  610^ 

612 

EilbertY.  Finkbeiiisr 828 

Eldridge  ▼.  Rowe 431 

Election  of  MoDoooo^  In  re. .  297 

Eluiabeth  T.  Fofoe 678^685 

EUisT.WOd 188^189 

Elmwood  T.  Maroy 681 

ElweU  T.  Martin 698 

Emaanel  ▼.  White 369 

Emery  t.  Webster 441 

Empire  ▼.  Darlington 679,  671 

English  ▼.  Beehle 577 

England,  In  re 735 

Egyptian  L.  Co.  ▼.  Hardin. 667 

Ene  Presenring  Co.  ▼.  Miller. . .  620 
Ernst  ▼.  Hudson  RiTer  R.  R.  Co.  .58, 

59,  61,  64,  185 

Erwin's  Appeal 195 

Essellv.  Hayward 962,265 

Easexv.  Essex 201 

Essex  County  R.  R.  Co.  ▼.  Ln- 

nenbnrsh 674 

Eyans  t.  Bremridge 753 

Ewen  V.  Chicago  etc  R.  R.  Co.66^  72 

Exchange  Bank  t.  Monteath 663 

Eyre  ▼.  Coontess  of  Shaftshnry.  733 

Fagenbnsh  ▼.  Lang 324 

Fagnan  ▼.  Knox 165 

FflSwhild  ▼.  Fairchild.  .198^  199,  200, 

201 

Fairfield  V.  Gallatin 669 

Fairthome  v.  Weston 265,  268 

Falconer  v.  Boffalo  etc.  R.  R.  Co.670, 

675 
Fall  River  Whaling  Co.  ▼.  Bor- 
den   199 

Fallon  V.  Central  Pftrk  R.  R.  Co.  72 
Fanning  v.  Lon^  Island  R.  R.  Co.    57 

Farmer  v.  Lewis 474 

Farmer  v.  Samnel 200 

Farmers'  and  Mechanics'  Bank  ▼. 
Batchers'  and  Drovers'  B'k.663^  664 


Fkmsworth  T.  Howard 46S 

Famsworth  t.  Shepard 579 

FkrrellT.  Inhabitants  of  Oldtown.  601^ 
FkirwellT.  Boston  eta.  R.R.  Co.. 33SL 

340^  3d 

Fanlkner  ▼.  City  of  AaFOtn 587 

Fanst  ▼.  Haas 311 

Fears  y.  Mernll 36» 

Feeter  T.  Hea3i 61!^ 

Feldman  t.  Charleston  C.  Co. .. .  668 

Felkin  t.  Herbert 416^  418^  41» 

Feltham  T.  Eni^and 344 

Ferry  ▼.  Ferry 878 

Field  T.Shidfelin...: 735 

Fillebrown  t.  Grand  Tmnk  R> 

Co 458 

Finch  ▼.Finch 724 

Findley  T.  Wilson 470 

Finney  t.  Fairhayen  Ins.  Co.  • . .  835 

Finney  ▼.  Warren  Ina.  Co 335 

Fiqnet  ▼.  Allison 596,509 

Fireman's  Ina.  Co.  ▼.  MeMiDan.  7B2, 

753 
First  Nat  Bank  ▼.  DocBett..674»  684 
First  Wattr Bank ▼.  Arlington..  676 

Fisher  ▼.  Commonwealth 796 

Fisher  ▼.  Deibert 333 

Fisher  ▼.  Essex  Bank 665,657 

Fisher  ▼.  Taylor 353 

Fisher  ▼.  Vanmeter 644 

Fishmongers'  Co.  ▼.  Bast  India 

Co 

FlemingT.  Davis 546 

Fletcherv.  Austin 768,  756 

Flower  ▼.  Penmylvania  R.  R. 

Co. •. 236 

Flower  Brook  Mi^.  Co.  ▼.  Bnok.  697 

Fenlon's  Petition 242 

Ferrero  ▼.  Buhlmver 266 

Fielding  ▼.  Waterhoaae. 54 

Fletcher  ▼.  Peck 236 

Fogg  ▼.  Inhabitants  of  Nahant. .  61 1 

Fogg  T.  Johnston 261 

FoffgY.  Pew 92 

FoUom  ▼.  Apple  River  L.  D.  Co.  622 

Folaom  ▼.  Carli 360 

Fonnerean  ▼.  Fonnersan 314 

Foote  ▼.  Emerson 626 

Footev.  Hancock 680,686 

Footev.  Johnson  Co 681 

Foreman  ▼.  Ahl 327 

Forster  ▼.  Forster 242 

Fortenberry  ▼.  State 171 

Forward  ▼.  Pittard 457 

Foster's  Appeal 20O 

Foster  ▼.  Calloway 660 

Foster  v.  McGregor 580 

Foster  T.  Smith 776 

Foahay  ▼.  Fergnson 435 

Foshay  y.  Town  of  Glen  Haven.  608, 

612 

Fowler  V.  Bailey 199 

Fowler  T.  Strickland 686 
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PASB 

Fnnkfovd  T.  Co.  t.  Philadiilphia 

R.B.CO TTiT    00 

Fnnklm  T.  MaridA 4»2 

Pranklm  T.  Waid 864^806 

FrasAT  ▼.  Bria  City  Bank  .  .217,  218, 

810 

Freenuui  T.  Baas 441 

Freemaa  T.  Gooka 802 

FraamaaT.  Cmtb 830 

Fraamaa  t.  Sadwiek 701 

Fraar  t«  Ounaran ••.•••••  185 

French  t.  Loyal  Gnupanj 861 

Fritach  T.  City  of  AlTiighany..,.  810 
FraatT.8azmftogali.Ina.Cb....  907 

Frya  ▼.  Shaplar 104 

Fnllam  t.  Adama 880 

FnUer  ▼.  Doran 600 

FnUar  T.  Sftafta 170 

Folton  T.Hood 436 

Fulton  V.  8tata 128^  180 

FamaaaT.  Fox 816 

Fynn,  In  ra 736 

OaddyT.  Stala 163 

Oahagan  t.  Boaton  alou  &.  &  Cou  234 

Galbraith  T.  Gadga 188 

Gala  T.  Manaing 06 

Galena  T.  Amy 882 

Galena  T.  Unitad  Stataa 880 

Gallard  T.  Galland 410 

Ganlinar  t.  London  ato.  B>  Co.  604 

Gardner  T.  Gxaoa 170 

Garland  t.  Loirnig.708^  700,  710,  728, 

731 

Gacrat  T.  Baz 313,314 

Garrataon  T.  WaaTar 270 

Qarton  t.  Briaftol  alou  B^  Co.8e6^  306 

OaahaU  t.  Morria 744 

O^akellT.Gaakall 726 

OateaT.McKaa 647 

Gatewood T.  Gooda .'..  646 

Ganaa  T.  Cbrkarilla 886,601 

Gay  t.  Hancoek 702 

Oelpcke  ▼.  Blaka 441 

Galpcke  t.  Dalmqna. .  .878,  881,  682, 

883,  688 

GantT.I^nch 363 

George  T.  East  TannaaMa  Coal  Co.  113 

George  T.  Gzford 684 

Gerard  v.  Gatean.  .261,  283»  284,  266 

Gerard  V.  State 166 

GerdemannT.  Conunonwaalth...  147 

Gibbea  ▼.  Chiaholm 378 

Gibba  T.  Cannon 330 

GibUT.  State 130,660 

Gibaon,  Ezparte 414 

Gibson  T.  Woodworth 250 

GifiardT.  Hort 721,724 

GUv.  Williama.. 701 

Gilbert  T.  Flint  etc  B> 610 

Gilbert  T.  Williama 214 

GUbongh  T.  Norfolk  eta.  Co. ... .  686 
Gilchrat  T.  Little  Book 670 


TAmm 

Gilea  V.  Gxorar 630 

GiUT.Bri^t 128 

Gillaapia  t.  City  of  Nairbiizg)i. .    61 

GiUaapie  t.  MoOowaa 822 

Gilliat  T.  FkwtQoket  eto.  Ina.  Co.  301 
Gilman  t.  Eaatam  B.  B.  Co. .  840,  344 

346,348 

Gilmora  T.  Wflbor 688 

Gilshannon  t.  Stony  Brook  B.  B. 

Co. 338^348 

GirardLifaLia.  AT.OiKT.Chani- 

bera 366 

GkaaooU  ▼.  Wamar 733 

Glaaaey  ▼.  Heatoavilla  ate.  B'y 

Co. 183,348 

GbMington  T.  Thwaitaa 268 

Glaaaon  T.  Smith 667,672 

Gliddan T. Town  of  Baadmg....  603 

GoddacdT.  Bolow 307 

Godafroy  T.  Dalton 214 

Godlay  T.  Goodloa 428 

Qoldy  T.  Bailfoad  Oo^ 842 

GoUaday  t.  Bank  of  iha  nnkn..tfa^ 

424 

GompartiT.Bartlatt 180 

GonsOaa  t.  New  Tack  alou  &  B. 

Co. 86,360 

Good  T.Martin 828 

Goodbnm  T.  Starana 100 

Goodhna  ▼.  People 172,  173 

Goodioe  ▼.  Godler 428 

Goodman  T.  Walker 216 

Goodoian  t.  Whitoomb.288,  264,  266, 

268,270 

Goodman  t.  Winter 736^  737 

Goodwin  T.  DaTenport 428 

Goodyear  T.  Day 251 

Gordon  T.  Cornea 667 

Gordon  T.  Hoatatter 168 

Gorman  T.  Paeifio  B.  B. 247 

€k>rman  v.  Roaaell 266 

GoBhom  T.  Smith 360 

Gould  T.  Inauranoa  Co. 302 

Gould  T.  Noriolk  Lead  Co. 776 

Gould  T.  Sterling 681 

Goulding  T.  Bain 271 

GoTemor  T.  Kellett 766 

Gowan  t.  Je£Driea 266,  27 1 

Grace,  Ez  parte 418^  414 

GracoT.Gamett 611 

Graham,  Li  re 733 

Gramlich  t.  Wurat 

Grand  Chute  t.  Winagar 

Gravatt  T.  State 141,143,  160 

GraTer  T.  Scott 360 

GraTca  t.  Beaton  Marina  Lia.  Co.  334 

GrayT.  Mount 672 

Gray  T.  Ovaratreet 781 

GrayT.  Palmer 108,201 

Grayaon'a  Gaaa 708 

Greatraz  T.  Graatrex 280 

Greely  T.  Peopla 687 

GroensCaaa 706 
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Oreea  ▼.  Barrett 861 

Oreen  ▼.  Biddle 808 

Oreem  ▼.  Borke 641 

Green  ▼.  Caulk 620 

Oreen  V.  Grightoa 780 

OreenT.  I>y6rBbiirff 666^670 

Green  Go.  ▼.  Daniel 679 

Qreenlaad  ▼.  Chaplm 179 

Greenongh  t.  Greenoogh 840 

Gr^ggT.  Boetwick 494»  666 

Grenade  y.  Brogden 680 

Grenade  ▼.  Brown 680 

Gray  ▼.  Ohio  eto.  R.  B.  Go.  .206,  206 
Griffin  ▼.  Mayor  eto.  of  New  York  687 
Griffin T.  State.. ..138,  167,  169,  160, 

161 

Grim  ▼.  School  Directon 763 

Griswold  Y.  Haven 663 

Groenvelt  v.  Borwell 772 

Grove  Township  y.  Taloott 681 

Gnemsey  y.  Borlington 668 

Golf  R.K.  Co.  y.  Miami  Co.....  672 

Gnmey  v.  Womeraley 189 

Gynnv.  Gabard 733 

Hacke's  Appeal 206 

Hacketty.  Ottawa. 668^688 

Hackettstown  y.  Schwaokhamer.  666 
Hackney  v.  Alleghany  Co.  M. 

Ins.  Co 303 

Hadley  y.  Upahaw 662 

Hapcr  y.  SnperyiBors 667 

Haigy.  Newton 623 

filaige  y.  Newton 621 

Ebdght  V.  New  York  Cent  B.  R. 

Co 61 

Halsey  v.  Sinaebangh 622 

Halev.  Henrie 194,  197 

Hale  y.  Lawrence 698 

Hall  y.  Hall 261,611,629,787 

Hall  y.  Honghton 667 

Hally.  McHenry 64 

Hall  y.  Power 318 

Hallaran  y.  Donal 269 

Hallecky.Gny 652 

Halligan  y.  Wade 360 

Hallowell  y.  Cnrry 315 

Hamill  y.  HamiU 271 

Hamilton  y.  Conine 595 

Hamilton  y.  Stokea 261 

Hamraett  y.  Philadelphia 667 

Hamnel  y.  State 141,  149,  151 

Hand^side  y.  Cameron 770 

Hankingon  y.  Lombard 776 

Hannibal  y.  Fanntleroy 673 

Harding  y.  Devitt 198 

Harding  y.  Gloyer    271 

Harding  y.  Rockford 673 

Hardiaon  y.  BiUington 404 

Harker  y.  Dement 776 

Harmon  y.  Salmon  Falli  Mi^.  C^  667 

Harmony  y.  Bingham. 896 

Harnett  y.  Blercker 66 


raea 

Hania  T.  Alloook 356 

Hania  T.  Harris 761 

Hams  T.  Steyeaa 318 

Hairisbarg  Bank  y.  Tyler. 231 

HaRJsany.  Farmen'Bank 787 

Hairisony.  Middletom 622 

Harrison  y.  Taylor 296 

Harrison  y.  Tennant 262;  264^  266 

Hanhmaay.  Bates  Co 671,  684 

Harter  y.  Kemochan 688 

HartQeld  y.  Boper . .  .67,  70;  180.  185 
Harty  y.  Central  &.  &.  Go.  of 

N.J ^ 61 

Haryey  y.  Thomas 240 

Haabronok  y.  Milwaukee 666 

HaskaU  y.  MitoheU 769 

Haslet  y.  Haslet 194 

Hastings  y.  WiswalL 378 

Hatoh  y.  Cincinnati  eto.  TL  R. 

Co 99 

Hatter  y.  Greenlee 435 

Hayemeyer  t.  Iowa  County 681 

Hayemeyer  y.  Lee  Coonty 681 

Hawkins  y.  Carroll  Coonty 673 

Hawkins  y.  Jamison 468 

Hawkins  y.  Nelson. 474 

Hawkins  y.  State 769 

Hawksland  y.  Gatchel 752 

Hawralty  y.  Wairen 539 

Hawyer  y.  Seldenridge 784»  787 

Hayea  y.  HoUy  Springs. 686 

Haywood  y.  McNair Sij 

Hayes y.  Western  R.  R.  Corp...  343 
Hasleton  Coal  Co.  y.  Megaigel..  231 
Hasleton  Coal  Co.  y.  Ryerson. . .  426 

Heard  y.  Stamford 590 

Heaaton  y.  Cincinnati  eto.  B.  R..  126 

Heath  y.  Williams 543 

Hedges  y.  Michael 784 

Hedges  y.  Prioe 458 

Hedley,  £x  parte.  .133,  138»  139,  102 
Heffermany.  Porter...  458,  474,  480 

Heil  y.  Glanding. 234 

Heine  y.  Leyee  Commisaiaiiers. . .  690 

Hellman  y.  Hellman 313,  314 

Helmy.  Wilson 431 

Hempstead  y.  Watkins. 332 

Henderson  y.  Hamilton 378 

Henderson  y.  Huckon. 801 

Henderson  y.  State , 134 

Henly  y.  Franklin 452 

Henn  y.  Walsh.. .  .263,  868,  270,  271 

Henryy.  EUis 418 

Henry  y.  Horslick 238 

Henry  y.  Lee 622 

Henry  Co.  y.  Nicolay 669,  671 

Hensley  y.  People 6G7 

Hepbnm  y.  Carts 242 

Herrick  y.  Carman. 324,  326 

Herrick  y.  Lisoranoe  Co 302 

Herring  y.  Goodson 734 

Hersom  y.  Henderson 441 

Hewetty.  Hewett 716 
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flffwvtt  ▼•  H«fr  Tofk  Owt  Bb  B. 

OoL 61 

H««iMBT.Gity€<H«frHBf<aiL.  S87, 

607,  606 

Hewitt  ▼.  BflBkin 198^200 

H«7T.  Otyof  Phnadii]phm,6m  611 

H^wood  V.  WfttMA 960 

Hickey,  Ex  pwto 419 

Hicks  T.  Ckioda 768»  754 

HiemT.MiU 264 

Hill  T.  Hiiniplizvji 274 

Hill  T.  Lenonmad 646 

Hill  ▼.  Memphis 668 

HillT.Myen 104 

Hill  ▼.  Shields 86 

HillT.Stftto 622,  708 

Billiard  t.  Wibniagton  ft  W.  R. 

R-CSo 77 

HiUier  ▼.  AUegboDy  ^tOL  Ins.  Go.  02 
HillsT.  Pe^sEoi  SftTinipi  IBank.  680 

HiUyaidT.  Cnbtree 667,  672 

HiltiD  ▼.  Esrl  of  Qnunrille 206 

HinfJimmi  ▼.  fttsrson  H.  &.  R. 

Co. 229 

Hinpkliiy  t.  Soothgate 626 

HoegT.  Lake  Shore  ete-KB.  Co.  850 

HodgesT.Eddy 615 

Hodges  T.  Cieen 627 

Hodges  T.  New  Kngland  Soew 

Co. 102 

Hodgiiia]iT.ChioHEo4&P.&.R.  67S; 

676 
Hoffinsa  Steam  Coal  Co.  t.  Qm- 

berlaad  Coal  eto.  Co. 102 

HogloT.Lowe 199 

Hou>ro<^  T.  Annslniog 628 

Holdea  ▼.  Shattuok 64 

Holdship  T.  Fttttenon 853 

HoUaday  T.  Elliot 262 

HoDidayT.Rheem 255 

Uoniagnrorth  ▼.  aty<^  Detra&t  879, 

880 

HoQingswoith  ▼•  Doane 416 

HoUingsworth  v.  State 170^  172 

HoUy  T.  Boston  Gas  Light  Co.. .  180, 

185 

Holmee  ▼.  Moon 199 

Holmes  T.  Self 200 

Holt's  Appeal 198 

Home  Ins.  Co.  t.  Cohen. ...  .749,  761 
Honesboii^ier  t.  Second  ATenne 

B.B.CO. 70 

Hook,  In  re 417,419 

Hoodv.  Maxwell 784 

Hope  T.Hope 734 

Hope  li.  Ins.  Co,  T.  Flynn 242 

Hopper  y.  Covington 686 

Horton  t.  City  of  Tannton.  ..606,  609 

Horton  y.  McCoy 735 

Hoemer  V.  Wilson 871 

Hotchkiw  y.  Barnes 547 

HotchkiM  y.  Greenwood 251,  252 

Botchkiss  y.  Katiottal  Bank 683 


pAoa 

Hottenstefai  T.  Coniad 271 

Honghy.  Doyle 231 

Hoagh  y.  City  Fire  Ins.  Co. 302 

HoQghkirky.  Delaware  eto.  GLCou    65 

Honghton  y.  Houghton 206 

Honnoell  y.  Smith. 319 

Houston  y.  Deloaeh 787 

Houston  y.  Howard 579 

Houston  y.  Smith 206 

Houston  y.  Stsnton 198 

Howsrd  y.  Bngbee 601 

Howard  y.  Canfield 621 

Howard  y.  Tnhahitanti  e<  North 

>ter 609 

y.  Kennedy 492 

Howard  y.  MQDQnoa|^.6a0^  622;  623 

Howard  y.  Priest 199,201 

Howell  y.  Cnme. 564 

Howell  y.  Hary^ 261,  262;  263 

Howes  y.  ^gelow 59l> 

Howita  y.  fiiaitiailie  Mot.  Insu 

Co 

Howth  y.  Fhmklin 

Hoxiey.  Carr 199 

Hoy  y.  Bogeia. 448 

Hoyt  y.  State.  ..133;  147,  164,  167, 

169 

Hubbard,  lare 734 

Hubbard  y.  Oitj  of  Conooid. ...  587 

Hubbell  y.  Ci^  of  Tonksts 611 

Huberts  Appeal 356 

Huber  y.  Biley 292 

HudMn  y.  Berett 752 

Hugery.  Huger 703 

Hughes  y.  Maofie 179 

Hulett  y.  Swift 562 

Hulmey.  Turner 764 

Humboldt  y.  Long ttS;  688 

Humphrey  y.  Hitt 63^ 

Humphrey  V.  People 164 

Hunty.Benson 199 

Hunt  y.  Crane 567 

Huntv.Neyers 369 

Hunt  y.  Pennsylvania B.  B.  Co..  33(^ 

Hunt  y.  Test 372 

Hunt  y.  Town  of  Pownal 604 

Hunter  y.  Giddings 776 

Hunter  y.  Watson 492 

Huntingdon  etc  BL  B.  Cow  y. 

Docker 346 

Hurst  y.  Kirkbride 333 

Huston  y.^eii 201 

Hutchinson  y.  Commonwealth. . .  148, 

150,  151 

Hutchinson  y.  Perley 363 

Hutchinson  y.  Wetmore 567 

Hutchison  y.  Commonwealth. . . .  135 

Idey.  Stsnton 627 

Ihl  y.  Forty-seoond  Street  etc. 

B.  B.  Co 65»  72 

Illinois  Csnt  B.  B.  Co.  y.  Buck- 

ner 66 
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niiiiob  Ontni  R.  &  Oo^  T.  Oodp 

fray •••••« 

niinobOmt  R.R.T.KmMM..  07 
niinaisCeat.  R.  &  On.  t.  Eaad.  284 
niiiiois  li.  &  R.  Co.  T.  BhmM.  673 

IIoUt.  WilkM 819 

Imlay  Y.  Bailroftd  Oo^ 247 

IzDpeachma&t  of  Ftetoni 416 

Inoiaaapolit  ote.  &  &  t.  llio- 

Onre 186 

Indianapolis  olou  &.  &.  ▼•  BatlMffw 

ford 186 

Indiana  Pofet^  Co.  T.  Bttfeao ..  .  198 

Inffallsboo  T.Wood 662 

Inhabitanti  of  WoioMter  t.  Ea- 
ton  786 

InsnranooCa  T.  Weido...    ....  621 

International  eto.  &  R.  ▼.  Bra- 

mond 102 

Irring  t.  Thompaon. 273 

Inaca  ▼.  Taylor 784 

labeUT.Fania 461 

UerT.  Baker 266 

JaokT.  MoffriaoB 828^  827 

JackaoOt  In  re 736 

Jaokaon  r.  Bank  of  UaitedSialea.  219» 

220 

Jaokaon  ▼.  Chriatnyyt 628 

Jaokaon  T.  De  Fomat 270 

Jaokaon  T.  Geeae 260 

Jaokaon  ▼.  Hathaway 84 

Jaokaon  ▼•  People 778 

Jaokaon  T.  WaliinMi 711 

JaoksonyiUe  N.  eto.  R.  &  Go.  ▼• 

Virden 672 

Jacob  T.  Lindaay 620 

Jamea  T.  Allen 292 

JarroltT.  Moberly 667,660 

JanriaT.  Brooke 199,200 

Jarvia  t.  Rogm 696 

Jasper  Ca  ▼.  Ballon 680 

Jay  ▼.  Whitfield 179 

J^erson  eto.  R.  &  Co.  ▼.  Gold- 

amith 822 

Jeffery  ▼.  Walton 439 

Jeffiiee  ▼.  Randall 683 

Jenkina  ▼.  Fahey 736 

JenkinaT.  Frink 737 

Jenningi  ▼.  Baddel^y 262 

Jewett^  Ez  parte 708^704 

JewettT.Oage 610 

JohnaT.  8n^ 738^737 

Johnson  t.  Broner 349 

Johnaon  ▼.  Chioago  ete.  R.  B»  Oa    73 

Johnaon  ▼.  Clark 198 

Johnaon  ▼.  Commonwealth.  .12Sb  ISO, 

138^  184^  149,  151 

Johnson  ▼.  Howard 579 

Johnaon  t.  Johnaon 884 

Johnaon  T.  Philadelphia 247 

Johnaon  ▼.  Reed 871 

Johnaon  ▼.  Riohardaon 662 


Johnson  T.  Stete 188^  la 

Johnaon adi.  BemMtt* •••  ......  897 

Johnson  Co,  t.  Tbtam.9!%  674^  67li^ 

681,688 
JdmstoneT.  Bsattie...  ....TSa^  734 

JohnatoaCo,  T.  Jaanaiy 686 

JoneeT.  Adama 545 

JoneoT.  Iloyd 266 

JoneeT.  Hibbert 368 

Jonea  T.  Hovaatonio  R.  R 610 

Jones  T.  Jones 430 

JoneeT.Keaie 199 

JoneeT.  No^ 266 

Jonee  T.  Seligman. 57 

JonesT.  8mitii 682 

Jonee  T.  8trond 621 

JoneeT.  Tatam 737 

JoneeT.  Walsh 267 

JonesT.Tatee 261 

Joneaboco  t.  Osizo  elsu  Rb  P.  Co. 

Jordan  t.  Sterens 

Jordan  T.  Stewarl 239 

Joyce  T.  Haine  Ina.  Co 302 

Joyoe  T.  MoAToy 737 

Jndd  T.  Fargo 611 

JadgeeofOneidaC.P.T.Psoplew  874 

Judkki  T.  Elliott 546 

Jnnkana  T.  Bergin 545 

Kaler  T.  ChmpbeU 545 

Kankakee  Co.  T.  ^te>Tna  Co..  678 
Kansaa  C  4  a  V.  R.  R.  Cou  t. 

Alderman 675 

Kfttz  T.  Snyder. 827 

Kay  T.  PennsylTsnia  R.  R.  Co. .  822 

KayT.  Soatee 86S;  853^  354 

Kaye,Inre 738 

Kearly  t.  Donoan 441 

Kearney  t.  Vanffhan 786 

ILeating  T.  New  York  Cant.  R.  R. 

Co 

ILeokley  t.  Union  Bank  of  Win- 
chester  765 

Keeller  T.  State 148 

ILeen  t.  Monroe 749 

Keenan  t.  Cook 375 

Keiser  t.  LoTott 229 

Keith  T.  Inhabitaota e<  IBaston. .606, 


Keith  T.Milee 514^591 

Keller  T.  Hioka 591 

KelleyT.  Townof  Foadn  Lao..606, 

612 

KellogT.  Ely 98 

ILelly  T.  Roott 780 

Kelaey  T.  Town  of  Glo?er. 604 

Kemp  T.  Burt 214 

Kennedy  r.  Kennedy 265 

Kennedy  t.  Mayor  ete.  d  Ton- 

kers 611 

Kennon  t.  Kennon 878 

y fn/iah|^  If,  T<1MT^f1?H  ........ 

Kensington t.  Inglls.. 620^ 
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KioaiT.  Mima.. 

Kentucky  Lead  and  Oil  Co.  ▼. 

New  AlbMiy  Wmtsr  Weriv.  ..  464 
Kenyon  v. New  TofkOwtR. B. 

Col 66^72 

KenyoQv.  Wetty 589 

Keoo,  Sz  perle 874 

Ker  ▼.  Peopb.lSfl^  UQ^  138^  108;  169 

KerT.  Wanehope 827 

KernT.  VonPInd 817.  486 

KerrT.  Potter 871 

Kmrrw.Tng^ 878 

Kenrlieeker  ▼. 

B.B.O0L 

KibeT.  People.... 
KieffinrT.  Ebbr... 
KOluui  ▼.  Aih^y. 

Kimben  T.  Boeton 146 

KimbeU  T.  Gty  ef  Btalii 687 

King  ▼.  Boeton  end  llaiiieR.& 

Co. 844 

King  T.  Qflment 419 

KingT.  Oxford 794 

KingT.  Weeke 199 

Kingsbary  ▼.  TwhehitMiti  e<  IXkU 

ham •••••••  •••.••606^069 

Kirby  ▼.  Gkrr 866^967 

Kizkpetriok  T.  Boted 677 

KiricwoodT.  MiDer 818 

Kiatler'e  Appeel 811 

T.  fiberp. 416,419 

MeQnA 818 

'eBrtite 806 

Bjuipp  T.  TbompeoB 466 

Knij^t  T.  Abort 820 

KnoUT.  Knott 801 

Knooc  County  t.  Aepniwia..68S;  686^ 

687.690 

KoUt.  Lindky 681 

Kohnr.  PleokMd .1.    77 

Knmer  T.  Artbon 197 

Krenee  T.  Commonweeiyi. 148 

Kriber.  P«^....184^  148^  148^  161 

KnnsT.  Gityof  Tkey 72 

KnTS  T.  Bnueb ^..  666 

Kyner  t.  Shower 824^  826 

Tnehmen  t.  TiiihnMm 688^  684 

Leekawemie    end    Bbwunebnig 
B.  B.  Cow  ▼.  GhMMWilh. .  .843;  846 

Lecy  T.Hall 196^  199 

Leey  T.  WiDkMiie 784 

Lafayette  elou  B.  B.  On.  ▼.  Huff- 
man  60;  78;  186 

Lafond  t.  Deeme.  ..IMB;  861^  8H  271 

LaoFave^Inre 784 

LaEy  T.  Holland 
Laing  ▼.  Colder. 

liurdT.  Biebflld 662 

Lakeman  T.  PoUaid 667 

T.  Ward 881 

BankT.lMqr...ltf^  107 
Lendiy,  Soooearion  el 788 


Lane  ▼•  Emden • 

Lane  ▼.  Tidball 

Lane  T.  Wbeeler 

Lang  T.  Waring 

Lannen  t.  Albany  Gaa  On. 
Lantu^Inre. 


raea 
....  678 
....  702 
....  611 
198,  201 
....  180 
773 


667 
609 


776 
764 
681 

610 
834 
622 


Lepitino  ▼.  De  OtgUo 736 

LarUn  ▼.  People 161,  161 

Lamed  ▼.  Burlington. 

Lanen  t.  Beynoida 

Latbrop  t.  Arnold 

Lathroif  t.  Bampton 

TAnriaaini  ▼•  Corqnette 

LawT.  Stokea 

Law  T.  Sntheriand 

Lawrenoe  ▼.  Bnrnham 

Lawrenoe  t.  Tnhabitanto  e<  ICk 

Vomon 

Lawrenoe  t.  BeliQr 

LawBon  ▼•  Olaaa 620^ 

Lay  ▼.  Wiaaman 

LoaT.  Wbito 414 

Leaf  T.CdIea 866 

LaalT.  State 166 

Learned  t.  Tmgaman 646 

LeerTT.Shoat 804 

Leattaera  ▼.  Oominerrial  Ina.  Co.  448 

Leavenworth  T.  Bamea 672;  688 

Leavenworth  r.  Platte 671 

LeCleroq  T.  Tmateea  e<  OaUipo- 

lia iH  118 

Lee  T.  CommonweaUk 138 

LeoT.Lee 783»  734 

Lee  Co.  T.  Bogeia 680^  681 

Laeob  T.Hill 824 

Lefevze's  Appeal 198,  80! 

Lefevre  T.  Luaway 733 

TiflhTnan  t.  Mayor  etou  of  Brook- 

Irn 180 

Leib  T.  Comnumwealtk 874 

Leman  t.  Smart 439 

Leitoh  T.  Wella 684 

Leitenadorfer  T.Webb 468 

Lelandflnze 683 

Leelay  T.  BoeMtt 695 

Leonard  T.  Dyer 809,  860 

Leonard  T.  Patnam 734 

Leonard  t.  State.. 187,  180, 131, 132, 
183,  134^  136, 149,  160,  162, 
163,  157,  168,  159,  164,  166 

Leonard  T.  Villara 378 

Levering  ▼.  Philadelphia^  O.,  k 

W.B.B.C0. 292 

Lorering  T.  Kittenbonae 230 

Leriaon  T.  Ejrone 611 

Leriaon  ▼.  Norris 611 

Levy  ▼.  Bank  of  United  Stateo.. .  661 

Lewia  ▼.  Bourbon  Co 672 

Lewia  ▼.  Ctempen 786 

Lewis  Y.  Carsaw 351 

Lewis  T.  Ckrendon 675 

Lewis  T.  ConuniaaiflnnB 679 

Lewis  ▼.  KendaU 148 
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Lewis  ▼.  Ludwiok 4d5 

LewiiT.  Shreveport 667 

Lewiaton  Falls  jbankT.  Leonard.  425 

Lexington  ▼.  Bailer 678^  683,  688 

Libhart  ▼.  Wood. 490,431 

Lime  Rock  Bank  t.  Fhe^ibeplMe.  IM 

Lingenfelter  ▼.  Bitdbq^. 811 

Linton  ▼.  Hart. • 

Lippitt  ▼•  Huston.  .•••••••••••• 

Litchfield  y.  Ballon 601 

Littler.  Snedeoor 108 

Little  Book  ▼.  Kational  Bank. . .  680 
LitUeBookft  K.  &.  &.  t.  Littto 

Rook  eto.  R.  &.  Co. 102 

LittleaK.R.R.ftCowT.nmMlL  213 
Little  Schnylkill  eto.  Co.  t.  IXar- 

ton. 

Littler  ▼.  Thompson 417 

Littleton  t.  Ricuuurdson 606^  611 

Littlewood  ▼.  CaldwelL 268 

Livingston  t.  Darlington. 667 

LiTingston  T.  Stote. 136 

LiTingston  ▼.  Story 780 

LiTinffston  T.  Van  Xngen. 260 

Liiardet  ▼.  Adana. 268 

Llovd  ▼.  FKshfield. 620 

Lloyd  ▼.  Galbraith. 190 

Lloyd  T.  Johnes. • . .  • .  720 

Loan  AssViv.  I^mkn. .  .666^  668^  680 

LobdeU  ▼.  Baker 74^180 

Lookridge  ▼.  Bigmstalf 781 

Long  y.  Mew  L(^on 675 

Long  ▼.  Noroom. 736 

Longfellow  r.  Qnunhy 773 

Loomis  y.  MoKennie 271 

Loscombe  y.  RnaseU. 261 

Loeeey.  BisseU • 

Loniaiana  y.  Taylor 

Lonisiana  y.  Wood 691 

Looisyille  y.  Sayinfs  Bank 669 

Loaisville  eto.  B.  R.  y.  CoUina.  ..185, 

846 
Loyegroye  t.  London  elou  R.  Rb 

Co 344 

Loyett  y.  Adama 756 

Lowy.  Peers 109 

Lowe  y.  Lowe • 200 

Lowenthaly.  State 131,  162 

Lower   Maonngie    Townahip  y. 

Merkhoffer 608 

Lowry  v.  Bordien.  889,  390 

Lowry  y.  MoGhee 468 

Lncas  y.  Board  of  Commissioners 

of  Tippecanoe  Coanty 242 

Ludlow  y.  Cooper 200 

Lnnd  y.  LihaDitants  of  ^rngs- 

borough 606,609 

Lnxy.MiUer 543 

Lygo  y.  Newbald 179,  319,  321 

Lyman  v.  Fiske 426 

Lynohy.Cox 310 

Lynch  v.  Nnrdin 60^  179p  820 

Lyndey.  State 678 


Macartney  y.  Corty 417 

'Maekab<y  y*  Coininomriallfc*771,  772 

Maclean  y.  Dnnn 742 

Macomber  y.  KiohdiB 610 

Macon  Co.  y.  Shaws 669,685 

Mad|;(wiok  y.  Wimble 261^ 

Madison  Co.  Court  y.  RiAmond.  672 

MagiU  y.  Kanffinan 231 

Maguire  y.  Magnire 733^  734 

S^ery.  BnU 265^269 

Bialletty.  nndeSametaCo,...  363 
Mandersohid  y.  City  of  Buhngne.  611 
Mangamy.  Brooklyn R.  Rb  Ob..  350 

Mangan  y.  AUerton 170 

Mann  y.  King 664 

Mann  y.  Cross 378 

M^iiy>i^  Y,  Ma^nff^l 356 

Mansfield  Coal  Co.  y.  MoBaeiy..  234 
Mannfaetnrera*  Bank  y.  Soofield.  589 

Maple  y.  Kuasart 102,  121 

Marble  y.  City^<^Wofoester....  611 

Marble  Co.  y.Bipl^ 268 

Mardlyy.  Shults 622 

Marcy  y.  Townahip  of  Oaw<igo. ..  688 

Marion  Co.  y.  CladL 678^688 

Markham  li.  ft  M.  Cou  y.  Eim- 

mell 761 

Marka  y.  Flaidon 667 

Marshy.  Fulton. ..871,  68S^  687,  680^ 

Manihall's  Case 797 

Marshall  y.  Colman 265,268 

Marshall  y.  Watson 268 

Marston  y.  Allen 84^86 

Marten  y.  Van  Sohaiok 270 

Martin,  Ex  parte 408 

Martin  y.  Bell 577 

Martin  y.  Carlin ^ 534 

Martin  T.  Foster 735 

Martin  y.  Good 623 

Martin  y.  Penaaooln  elou  &  R. 

Co. 441 

Martin  y.  Pope 332 

Maryland  Fire  Lia.  On.  y.  Bul* 

rymple 599 

Mason  y.  Connall 257 

Mastery.  Eirton 262 

Mather  y.  Ottawa 668 

Matlaok  y.  James 199 

Matlook  y.  Matlook 198 

Mattocks  y.  Lyman 621 

Maugham  y.  Hubbard.  .820^  821,  62.^ 
Mauran  y.  Allianoe  Ins.  Co. . .  •  •  457 

Maxfield  y.  Johnson 584 

Maxwell  y.  Wilkinson 621 

Mayfield  y.  Wheeler 547 

Mayoy.  Stote 155^  157,  IGO 

Mayor  y.  City  Bank 685 

Mayor  y.  Morgan 773 

Mayor  y.  Ray^ 665 

Mayor  of  Baltimore  y.Lsfbnnan.  435 
Mayor  of  New  Totk  y.  Seosnd 

AyenneR.R. 9t7 


Cases  Cttid. 


38 


liuror  «*a.  of  BdftfaMn  v.  Bif 

Bolda 776 

MeAffartjr  ▼.  CbMmr UO^  S84 

UdCaxu^Ua  T.  MtfOunplMa. . . .  40* 
MoOum  ▼.  Uaited  8Mm.  .  .ISS^  161» 

IM^  ISO^  166 

MeCkrtii7  ▼.  MoQoftd* 61 

MeOud'aOMa 71MI 

HoCanleTT.  fclton ,....  IM 

>ffT4VnTtV**il  T.  BaliteB. 620 

MeOayT.  Bur S65 

MediiakATT.  (yBnm 901 

MoGlellui  ▼.  IfanInQ 781 

MeCtim  ▼.  Ozfctdl>.  .677,  666^  686 

MeClmg  T.  KingJanfl 

MftOcmiMighy  r.lOik 

McConnol  T.  Kibbe 

HoCocdT.  OdiilteM TS3 

McCSoj  T.  WaduDgtM 666 

MoCnekflttT.  Haywaid 001 

UoGTMfsr^  fctbHlMd 781 

UoCalloQh  T.  Oowhflr 816^  862 

MeOaDjw.Oark 810 

If irPimiiJa  t  lff«11l«idh TiO 

MeDankb  T.  Paopk 167 

HeDaaials  T.  Boknm 661,162 

Mel^BRMMr.  Lawnnoe ITJ^  186 

MeDanMM  ▼.  liiiiMi'  Bavlajp 

Bulk 821 

MiilVwiMirfi,  IBiacrHBB  of 817 

MeDowtllT.  Gbawtod 748 

MeSaduttt  t.  Binillia 744 

MefMand  ▼.  Billy 781 

Mefkriaad  T.  StoM 868 

McQany  ▼.  LoqdIs 6IL  78 

MdQhaa  ▼.  MatthiM 687 

liflGuira  T.  Banway 188 

Mdndoa  ▼.  Hanltai 188,781 

Mblnina  t.  NW  Tarii  OmL 

B.B.O0U 64 

MeKaa  T.  BidwaU 880 

ItcKaa  T.  Vamon  CXk 676 

HeKflBnay  T.  Wallar 640 

MeKioiMj  ▼.  Gf^gi 116 

MeKiDiiay  t.  SpniuMr 667|  672 

MaLaiBT.Vaii^udl 71^78 

HcLawxia  t.  flalmiw 868 

McLoak^y  T.  Bdd 784 

MdCahon  t.  Mayor 64|  70 

MaMOlaa  t.  Ifaaoa 440 

Meada^Ima 785 

MaagfaarT.Coz 864^266 

Maan  ▼.  Niebola 667 

lii^chanw'  Bank  \.  Maw  York 

eio.B.B.00. 664 

Maiffhan  T.  Btaik 816 

Ifauon  ▼.  LuflBg 675 

MaOanhT.Kaan 267 

MalTiii  T.  liteby 677 

Mampbiaata.  B.  &Cb.  v.  ia^laa.620, 

622 

r.  Haotfd 671 

▼.  Baotlar 840 


Manoea  t.  Wartmaa 

Menta  t.  Saaond  Avama  K,  B. 

Co. 66^71 

Maroain  T.  Paqpla 778 

Marcar  t.  HaakaM 

Maioar  t.  WatMO 

Maroar  Ca  ▼.  Haokafet 

Merchaata'  Bank  ▼.  Bargan 

MaachanW  Bank  t.  Haanaon. . . . 
Marahaata'  Vatianal  Bank  t.  Jaf- 

f araon  Go. 670 

Maariam  ▼.  Wolootl 188 

Maiiiek  r.  Amhacai 667 

Mavfill  T.  Inkahitaata  of  Haap- 


liaariU  ▼.  Itiiaoa  ate.  B.  B  .CXk  .  .61 


S& 


ManiDT.Towiiof  daaaBflSl....  611 

T.  Moaaa 811 

▼.Biak^ 

MamU  T.Todd 

Mavriwaathar  T.  Salam  Oo 684 

Maaaar  ▼.  Mawar 188 

Haf^aAvpaal 186 

Middktaa  ▼.  IMUaa 678 

Mikm  ▼.  Maaoai 447 

Mikui  Tax*joayara  t.  Vmiaaaaa 

OankKB.  0» 678 

MikiiT.TaimaaaaaO.B.B.Oou.  666 
Milaa  V.  Waafc  Obaater  &  B.  Go.  848 

Nmiard'a  Aroaal 815 

Millar  t.bSb. 

Millar  T.  ErtOl 

Millar  ▼.  Flatehar 761 

Millar  r.  Qoddaid 667 

MiUar  ▼.  liTingatan 688 

MiUar  ▼.  MaOCduy 66 

MiUarT.Stete 184 

MilMteT.FMkar 76^  787»  758 

MiDa'aGaaa 798 

MiUa  ▼.  Olaaaaa 667 

MiUaT.GmTaa 102 

MiUav.  Waatarn Bank 

Milna  ▼.  Bu«laM 

Milna  t.  Onrnmiiigi 

Milnar  ▼.  Peaaaoaia 

Milton  ▼.  Hadan 781 

MinarT.Minar 788^785 

Minna  T.Waat 

MitehaD  ▼.  BuliQgtam 

"^•^l^j^^^P^^  Y,  Hawaan 

MitohaUT.L700mtngL.Ina.Ca.  808 

Miz'aAppaal. 558 

Mobila  ate.  B.  B|.  Caw  T.  Hop- 

yixi^ 

Mdbila  BaTinga  Bank  T.  01U4ib* 


bhaCo.6iip.. 

Moahxing  T.  MitohaU 448 

Moara  t.  CStr  of  Baadteg 878 

MoAtT.  Sdar 

MoltynanzT.  S^yaoor. 


84 

9Amm 

Mflolrioa  T.MbjB S14 

Moof^Inro 41ii^417»418 

Hooddj  T.  iMlIidfe Oou 660 

Moo#  T.  Stofy 267 

IfonuiT.  Cnmmiwfa— ■ 

Hona  T.  Ifiufld  Go 083^ 

Moraa  T.  8affuMM 197 

Many  T.  Hafiiok 810 

MofgwT.BdoMr 887 

MmwT.VakalHMlk&VOou  838, 

84^846 

MiORin  ▼•  MoBttoft 808 

Mflcm  T.  KMidij 200 

Moms  a  4  K  Co.  ▼•  Khw.884^  684 

MoRiMn  T.  BsBaidi  •• 678 

MoRiMnT.  Omnok 621 

lioRiMa  T.  Most 418 

MofrifloaT.  Wiboa 877 

IfofMT.Lofir 801 

MoKMT.  TowncCBUUMod....  887 

T.  MaoiMdan 884^  601 

▼.  Rom 880 

How  ▼.  Ci^of  Bori^^jlon 611 

HottT.MflHkl 870 

Hott  T.  FBOM^fiak  R.  &  Co.  278^ 

896 
MooltoD  T.  Inhobdmli  ol  &i» 

lord 611 

MonltoD  ▼•  Baymond 667 

Moultrie  t.  BKwmga  Bank 688 

Monltria  Co.  T.  Niflald . . .  .660,  688 
Moaltria  Co.  t.  RoAJMham  T. 

CBank 670 

Moiilt3ioCo.T.  SttvlafliBaiik...  671 

Moontford,  In  ra 783 

Mopahaa  ▼.  Moon 868 

Miuford  ▼.  Mhiob 96 

Mnllan^y  ▼.  Sponoa 78 

Mtmidpality  ▼.  MoPo^oagh. ...  668 

Mnrphy  T.  raopla 160 

Monay  ▼•  Colnmlnaa  Inau  Co.  •  •  834 

Murray  ▼.  Onnningham 619^  822 

Mnrray  ▼.  Bail  of  Stair 782 

Murray  ▼.  T^urdiwr 686 

Mnrray  ▼.  McKao 828 

Mnrray  ▼.  Sonth  Cuolma  R.  R. 

Co 848 

Mniaelman  ▼.  MdElhonny 102 

Mnaaey  V.  Beaoher 664 

Mntnal  Fire  Ina.  Cou  ▼•  Deala. . .  80% 

811 
Mntoal  FMteotion  Co.  t.  Sofaell.  806 

Myoocky.  Beataon 261 

Mygatt  ▼.  Green 678 

Mygatt  V.  Green  Bay 684 

Mynok  ▼.  Slaaon 872 

Kadenbonadh  ▼.  Sharer 784 

Kagle  ▼.  AUegMiy  YaSkj  B.  R. 

Oo 850 

Hailer  ▼.  Stanley 196 

Napolean  ▼.  State 188^  187, 144 

Naah  ▼.  Fogate 761 


Vatioaal  Bank  ▼• 
Haftiflnal  Bank  T. 
HatioMl  Bank  T.  Kiil7. 
Haftional  Bank  ▼.  Tozaa. 
HatioMl  RrdumgaBankv>  Hart* 

lord  ote.  IL  R.  Co 870 

NeaUT.  Hfll 102 

Keel  T.  State 414 

Nevada  Bank  T.  Strfnate 678 

HevTT.Wij^i 268^260 

Hewbany,  In  re 738 

Newlitaa  T.  ftiidar 890 
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Blydenbubgh  v.  BmOHAlL 

[88  Niw  TOEK,  f7L] 

Dbobibob  or  Svxstt— Rilbasb  or  SaouBirT  roB  PATmnr  or  Dm.  — 
Whflre  a  Jndgment  creditor  released  from  the  operation  of  hia  JndgiiMat 
eerlain  land  which  the  debtor  f onnerly  owned,  tmt  which  he  had  con* 
T^yed  a.waj  previoos  to  its  rendition,  bat  in  which  it  was  thought  that 
•aeh  debtor  might  haye  some  contingent  interest^  for  the  pnrpoae  of 
relieving  the  premises  from  a  possible  dond,  does  not  disoha^  the 
snrety  of  said  debtor,  where  it  is  shown  that  in  fibct  the  debtor  had  no 
interest  whatever  in  the  land  released,  and  that  in  consequence  the 
Judgment  never  was  a  lien  upon  it 

To  Rw.lAgie  SUXKTT  BT  SUBEBHPIB  Or  SSOURITT  POS  PATIOST  BT  FUV- 

GEPAL,  the  security  released  mnst  hare  an  actual  value,  rather  than  a 
supposititious  or  imaginary  one. 
CosTBAor  or  Soxxrr  is  Stbiotissdka  Jjjbib,  avd  Cbxdctoisl  must  hot 
DsAL  with  the  debtor,  cr  the  security  which  he  holds  upon  the  debtor's 
property,  to  the  prejudice  of  the  surety,  unless  he  intends  to  release  him. 

The  nature  of  the  action  is  stated  in  the  opinion  of  Mason, 
J.  In  substance,  the  court  found  that  Johnson  conveyed  the 
premises  in  question  to  Bingham,  in  February,  1867.  This 
judgment  was  recovered  by  Hoffman  and  Schubart  in  the  suc- 
ceeding July.  In  January,  1861,  Johnson  and  wife  executed 
a  grant  deed  to  Bingham.  In  November,  1862,  Hoffman  and 
Schubart  assigned  their  judgment  to  Decker  for  value,  and 
a  few  days  later  he  released  the  land  in  question  from  the 
jtidgment.  The  court  found  that  at  all  times  after  the  first 
conveyance,  Johnson  had  no  interest  in  the  land,  but  that  it 
belonged  to  Bingham;  that  at  the  time  of  the  release  Bing- 
ham was  embarrassed,  and  owed  Decker  a  large  sum  of  money 
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which  he  could  not  obtain  or  get  secured  unless  the  land  in 
question  was  released  from  the  judgment,  and  that  conse- 
quently he  purchased  it,  released  the  land,  and  held  the  judg- 
ment as  collateral  security. 

Oewrge  Miller j  for  the  appellant. 
J.  H.  Hedley,  for  the  respondent. 

By  Court,  Dwioht,  J.  The  tactB  found  by  the  court  below 
must  be  conclusive  against  the  theory  upon  which  the  plain- 
tiff in  his  complaint  bases  his  claim  to  relief.  That  theory 
is,  that  the  six  city  lots  in  Brooklyn  was  subject  to  the  lien  of 
the  judgment  of  Hoffman  and  Schubart,  as  the  property,  legal 
or  equitable,  of  Johnson,  the  principal  debtor,  and  that  the 
release  of  those  lots  by  the  holder  of  the  judgment  without 
the  consent  of  the  surety,  Blydenburgh,  discharged  the  latter 
from  the  obligation  of  his  suretyship,  and  entitled  him  to  a 
discharge  of  his  estate  from  the  judgment.  The  conclusion  no 
one  will  dispute,  if  the  premises  be  as  stated.  The  difficulty 
is,  that  the  findings  below  entirely  negative  those  premises. 
The  conveyance  by  quitclaim  from  Johnson  to  Bingham  was 
five  months  earlier  than  the  docketing  of  the  judgment,  and 
though  the  deed  was  not  recorded  until  some  months  later 
^iian  the  judgment,  it  is  not  claimed  that  the  lien  of  the  judg- 
ment had  priority  for  that  reason.  Some  objections  to  the 
quitclaim  deed  were  urged  by  the  appellant,  both  on  the  trial 
and  on  the  argument,  but  no  facts  were  shown  which  detract 
in  any  degree  from  its  force  and  validity  as  a  conveyance  of 
all  the  interest  of  Johnson  in  the  property,  and  upon  this 
point  the  finding  of  the  court  below  must  be  held  conclusive: 
vis.,  that  at  the  time  of  the  docketing  of  the  judgment  and  of 
the  release  of  the  lots  Johnson  had  no  interest  in  them.  The 
subsequent  deed  of  Johnson  and  wife  may  have  been  sought 
and  obtained  for  the  signature  of  the  wife,  but  whatever  its 
purpose,  it  conveyed  nothing  as  to  Johnson  which  had  not  pre- 
viously been  conveyed. 

Indeed,  I  do  not  understand  the  appellant  as  insisting  upon 
the  argument  here  that  the  judgment  was  in  fact  a  lien,  either 
legal  or  equitable,  upon  the  lots*  but  as  claiming  that  it  was 
so  far  considered  to  be  such,  and  was  thus  so  far  a  cloud  upon 
the  title  to  the  property,  that  it  gave  the  judgment  creditors  a 
position  relative  to  that  property  which  was  worth  something, 
to  the  benefit  of  which  the  surety  was  entitled  to  be  subrogated, 
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and  which  cotQd  not  be  released  without  in  some  degree  affect- 
ing his  rights  and  remedies. 

In  support  of  this  view  of  the  matter,  the  appellant  urges 
the  £Eu:t8  found  that  Decker  could  not  get  security  for  his  debt 
from  Bingham,  unless  the  lots  should  be  released  from  the 
judgment,  and  that  for  that  reason  he  was  willing  to  pay,  and 
that  the  judgment  creditors,  in  fact,  received  the  face  of  the 
judgment  for  the  assignment  of  it.  But  these  circumstances 
by  no  means  establish  the  fact  that  the  position  of  the  judg- 
ment creditors'  relation  to  this  proi)erty  was  of  any  real  value. 
Its  advantage  was  at  most  supposititious  and  imaginary.  If 
Johnson  had  no  interest  in  the  lots  when  the  judgment  was 
docketed,  nor  at  any  time  thereafter,  the  existence  of  that 
judgment  could  affect  the  negotiation  of  the  security  offered 
by  Bingham  only  upon  the  mistaken  supposition  that  it  was  a 
lien  upon  the  property.  Nor  can  it  be  said  that  the  position 
of  the  judgment  creditors'  relation  to  this  property  did,  in  fact, 
avail  tiiem  the  face  of  the  judgment.  That  judgment  must  be 
supposed  to  have  been  perfectly  good  without  reference  to  these 
lots.  It  was  collectible  from  Blydenburgh,  the  surety,  whose 
solvency  was  unquestioned,  so  that  Decker  got  full  value  for 
his  money  in  obtaining  the  judgment  without  reference  to  the 
release  of  the  lots,  and  after  the  release,  he  held  the  judgment 
as  collateral  security  for  so  much  of  the  debt  of  Bin^am. 

It  is  quite  clear  that  in  executing  the  release  of  the  lots  from 
the  judgments  in  question.  Decker  released  nothing  which 
could  have  availed  in  its  collection,  and  consequently  that  the 
rights  and  remedies  of  the  surety  were  in  no  manner  affected 
by  such  release. 

Counsel  for  the  appellant  insisted  with  much  earnestness 
that  there  was  a  possibility  that  Johnson  might  have  had  some 
interest  in  the  lots,  and  that  therefore  the  surety  might  have 
been  prejudiced  by  their  release  from  the  judgment,  and  he 
died  some  authorities  in  point  to  show  that  the  question  was 
not  necessarily,  Has  the  surety,  in  fact,  been  prejudiced?  but, 
Has  there  been  a  change  in  the  relations  of  the  parties  by 
which  he  may  have  been  prejudiced? 

But  here,  as  before,  the  appellant  is  concluded  by  the  posi- 
tive finding  of  the  court  below,  that  Johnson  had  no  interest  in 
the  lots  in  question, — a  finding  which  negatives  even  the  possi- 
bility referred  to. 

There  was  another  finding  in  the  case,  which  is  probably 
equally  &tal  to  the  plaintiff's  claim  to  relief;  viz.,  that  the 
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property  was  already  encumbered  for  its  value  before  the 
docketing  of  the  judgment  against  Johnson,  but  it  is  unneces- 
sary to  inquire  as  to  the  effect  of  prior  liens,  when  it  is  found, 
as  above,  that  the  judgment  against  Johnson  was  not  a  lien 
at  all. 
The  judgment  appealed  from  should  be  affirmed. 

Mason,  J.  The  plaintiff  seeks  in  this  suit  to  exonerate  the 
real  and  personal  estate  of  Bichard  F.  Blydenburgh,  deceased, 
from  the  payment  of  a  judgment  of  1558.58,  obtained  July  8, 
1857,  in  favor  of  Emanuel  Hoffman  and  Henry  Schubart, 
against  the  said  Bichard  F.  Blydenburgh  and  Greorge  O. 
Johnson,  upon  a  promissory  note  by  Johnson,  and  indorsed 
by  the  said  Blydenburgh  for  his  accommodation.  The  plain- 
tiff's case  is  based  upon  the  theory,  that  Johnson  being  the 
principal  debtor,  and  Blydenburgh  the  surety,  Blydeoburgh 
has  been  released  and  discharged  in  law  by  the  acts  and 
doings  of  the  defendant  Decker;  that  Decker,  knowing  that 
Blydenburgh  was  surety,  procured  from  Hoffman  and  Schu- 
bart, the  plaintiffs  in  said  judgment,  an  assignment  of  the 
same  on  the  20th  of  November,  1862,  and  on  the  same  day 
released  certain  lots  of  land  from  the  operation  of  the  said 
judgment,  and  that  said  lands  had  belonged  to  the  said  John- 
son once,  and  that  the  said  judgment  was  a  lien  upon  the  said 
lands  so  belonging  to  the  said  Johnson,  and  that  by  the  release 
thereof  the  defendant  Blydenburgh,  as  surety,  was  released. 
The  judge  before  whom  the  case  was  tried  has  found  the  fact, 
that  at  the  time  of  the  docketing  of  the  said  judgment,  and 
at  the  time  of  the  assignment  thereof  to  the  said  Decker,  and 
at  the  time  of  the  release  by  him  of  the  said  premises  in  the 
complaint  mentioned,  the  said  George  G.  Johnson  had  no  in- 
terest in  the  same,  but  that  the  same  were  the  property  of  the 
defendant  Amos  F.  Bingham.  As  there  was  evidence  upon 
which  to  predicate  such  a  finding,  it  is  conclusive  upon  this 
court.  I  do  not  see,  however,  how  the  court  could  have  found 
otherwise. 

The  deed  from  Johnson  to  Bingham,  of  the  14th  of  Febru- 
ary,  1857,  was  good  in  form,  and  operative  to  pass  all  of  John- 
son's title  to  Bingham.  This  conveyance  being  before  the 
recovery  of  the  Johnson  judgment,  and  there  being  no  evi- 
dence to  impeach  it,  the  finding  of  the  judge  is  in  accordance 
with  the  evidence.  The  subsequent  execution  of  a  deed  in 
1861,  by  Johnson  and  wife,  of  the  same  premises  to  Bingham, 
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being  made  for  the  purpose  of  releasing  the  wife's  contingent 
right  of  dower,  affords  no  evidence  to  impeach  the  prior  con- 
veyance of  Johnson.  At  any  rate,  the  finding  of  the  judge 
upon  this  question  is  conclusive  upon  this  court. 

The  plaintiff  also  made  the  claim  in  his  complaint,  and 
sought  to  maintain  it  upon  the  trial,  that  the  defendant 
Decker  purchased  the  said  judgment  of  Hoffman  and  Schu- 
bart,  for  the  benefit  of  said  Johnson  and  Bingham,  and  to 
hold  it  for  their  benefit,  and  that  Johnson  being  the  principal 
debtor,  the  judgment  should  not  be  permitted  to  remain 
against  Blydenburgh,  the  surety.  The  judge  finds  this  issue 
against  the  plaintiff:  he  finds  that  Decker  purchased  the  judg- 
ment for  his  own  benefit,  with  his  own  money,  for  the  purpose 
of  securing  an  indebtedness  at  that  time  due  and  owing  to 
him  by  the  said  Bingham,  and  that  the  said  judgment  is  not 
held  by  the  said  Decker  for  the  benefit  of  the  said  Johnson 
and  Bingham,  but  for  his  own  benefit,  and  as  collateral  se- 
curity for  moneys  due  to  him  by  the  said  Bingham.  This 
finding  is  in  accordance  with  the  evidence.  The  plaintiff  en- 
tirely failed  to  prove  the  case  made  in  his  complaint,  as  the 
judge  who  tried  the  cause  has  found,  and  there  is  no  principle 
upon  which  this  court  can  interfere  with  his  findings;  and  if 
the  findings  are  sustained,  the  plaintiff  is  not  entitled  to  any 
relief  in  this  action. 

I  fully  appreciate  the  argument  of  the  appellant's  counsel, 
that  the  contract  of  the  surety  cannot  be,  in  any  manner,  in- 
terfered with,  nor  can  his  rights  of  subrogation  be  taken  away 
by  the  creditor.  His  contract  is  Btrietisrima  juriSj  and  the 
creditor  must  not  deal  with  the  debtor,  or  the  security  which 
he  holds  upon  the  debtor's  property,  to  the  prejudice  of  the 
surety,  unless  he  intends  to  release  the  surety.  No  such  thing 
has  been  done  here,  if  Johnson  never  owned  any  of  these  lands 
after  this  judgment  was  obtained.  This  was  a  question  of  fact 
to  be  determined  upon  the  trial,  and  was  justly  found  against 
the  plaintiff  upon  the  trial.  The  same  is  true  in  regard  to  the 
question  whether  this  judgment  was  purchased  by  Decker  for 
Johnson's  benefit.  The  judgment  of  the  supreme  court  must 
be  affirmed. 

All  agree  to  affirm. 

Judgment  affirmed. 


ScRSTT  a  DnoBABosD  wsDf  CBSDRoa  RsLmquiBBis  Airr  Hold  whioh 
be  has  aotnally  acqnirod  on  the  property  of  the  prinoipal,  and  which  might 
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have  been  made  e£Fectiial  for  the  payment  of  the  debt:  Robeson  t.  Robert^  83 
Am.  Dea  906.  For  eaaes  illaetrating  when  a  mrety  will  be  diachaiged,  eee 
HaU  T.  McHenty,  87  Id.  451,  and  ShdUm  ▼.  Hurd^  84  Id  664.  A  surety  ia 
not  diacharged  by  the  act  of  the  oreditor  in  parting  with  eecnrity  of  the  prin- 
cipal debtor,  where  he  does  so  for  the  pnipoee  of  securing  other  property  of 
greater  Talue,  which  would  be  otherwise  unarailable:  Young  t.  Clevdamd^  82 
Id.  155.  He  is  not  discharged  by  creditors  discontinuing  proceedings  againrt 
principal,  where  there  was  no  abandonment  of  any  absolute  lien  or  secoxity: 
Sfrmger  t.  TooUiahert  6^  Id.  66.  But  where  any  lien  or  security  is  released, 
the  secori^  is  discharged  to  that  extent:  Id.  A  release  of  an  attachment 
will  discharge  the  surety:  Bank  qf  Misaouri  ▼.  Mataont  72  Id.  208.  A  surety 
is  not  released  by  any  conduct  of  the  creditor  which  does  not  in  Uct 
prejudice  him:  Driakett  ▼.  Maieer,  80  Id.  105,  and  notes.  For  a  strict  rule 
relating  to  the  creditor,  see  Plaee  t.  Mdlfnan,  97  Am.  Bee  777. 

Thx  fbzngipal  cm  is  cstbd  to  the  point  that  where  there  has  been  an 
extension  of  time  to  a  principal  debtor,  the  law  does  not  stop  to  inq^uire 
whether  the  result  of  the  extension  was  injurious  to  the  surety,  but  abso- 
lutely dischai^ges  him,  in  Dunham  ▼.  Coantrymant  66  Barb.  271.  The  sure^s 
contract  is  stridiaaima  juris,  and  the  creditor  cannot  be  permitted  to  interfere 
with  security  to  the  benefit  of  which  the  sure^  is  entitled.  But  the  thing 
released  must  haye  been  of  some  value:  Duekerr,  Rapp,  41  N.  Y.  Super.  Ct 
242.  If  the  release  is  of  a  nominal  title  from  a  judgment^  the  surety  ia  not 
discharged,  or  the  cUim  ageinst  him  at  all  abated:  FUH^^  t.  Waierlumaa^  40 
Id.  228.  But  the  burden  is  on  the  creditor  to  show  that  the  debtor  had  ne 
faiterest  in  the  aeooiity  releeiedt  CandngT,  Pondt  29  Hun,  185. 


Tbacy  v.  Tboy  and  Boston  Bailboad  Company. 

[88  Niw  York,  488.1 

Bailboad  Fdigis — Boad  Bouvd  to  Fenob  ns  Tbaok  icdbt  also  Fnrci 
Track  Used  bt  It.  —  Under  a  statute  requiring,  under  certain  penaltiei^ 
railroads  to  **  erect  and  maintain  fences  on  the  sides  of  their  road,"  a 
compsny  is  liable  for  neglecting  to  fence  a  road  which  it  does  not  own, 
but  over  which  it  runs  its  cars  in  company  with  an  association  of  railroad 
compsnies  who  use  and  maintain  the  road  for  their  joint  benefit.  Stat- 
utes of  this  character  should  be  liberally  construed. 

Fbncbs.— Undbb  Statdtb,  Bailboad  Compaht  mitst  Ebbot  abd  Maih* 
TAiK  Fbngbs  along  the  sides  of  its  track,  snd  proper  cattle-guards,  or 
be  liable  to  any  injury  which  its  failure  so  to  do  occasions  to  stock.  If 
it  does  so  comply  with  the  statute,  it  will  be  liable  only  for  negligence. 

Statutb  Bequibino  Bailboad  Companies  to  Maintain  CATiLE-oTTABsa 
at  road  crossings,  applies  as  well  to  streets  which  are  crossed  by  rail- 
roads in  villsges  as  to  country  highways;  and  the  fact  that  a  crossing  is 
near  a  depot,  snd  that  a  guard  there  would  inconvenience  the  company, 
does  not  relieve  them  from  the  necessity  of  erecting  it. 

Webbe  Statute  Bsquiees  Bailboad  Company  to  Fence  ns  Tbagk. 
Lessee  of  a  road  is  bound  to  erect  and  maintain  such  fences. 

Action  in  a  justice's  court  to  recover  from  defendant  dam- 
ages for  killing  a  cow.    The  justice  gave  judgment  for  plain- 
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tiff,  bat  upon  appeal  to  the  county  court  he  was  noofoited,  and 
from  this  judgment  of  nonsuit  he  now  appeals. 

MUe9  Beaekf  for  the  appellant 
O.  P.  Bwlj  for  the  respondent 

By  Court,  Uason,  J.  The  decision  of  this  case  involves  the 
oonstruction  to  be  given  to  section  44  of  the  general  railroad 
act  of  1850,  as  amended  by  section  8  of  the  act  of  April  15, 
1854  (Laws  1850,  c.  140,  sec.  44;  Laws  1864,  c.  282,  sec.  8). 
This  eighth  section  declares  ''  that  every  railroad  corporation, 
whose  line  of  road  is  open  for  use,  shall  within  three  months 
after  the  passage  of  this  act,  and  every  railroad  company 
formed,  or  to  be  formed,  but  whose  lines  are  not  now  open  for 
use,  shall,  before  the  lines  of  such  railroad  are  opened,  .erect, 
and  thereafter  maintain,  fences  on  the  sides  of  their  roads,  of 
the  height  a^d  strength  of  a  division  fence  as  required  by  law, 
with  openings  or  gates  or  bars  therein,  at  the  farm-crossings 
of  railroads,  for  the  use  of  the  proprietors  of  the  lands  adjoin- 
ing such  railroads,  and  shall  also  cdnstruct,  where  the  same  has 
not  been  done,  and  hereafter  maintain,  catUe-guards  at  all  road 
crossings,  suitable  and  sufficient  to  prevent  cattle,  horses, 
sheep,  and  hogs  from  getting  onto  such  railroad ";  and  the 
section  then  declares  ''  that  so  long  as  such  fences  and  cattle- 
guards  shall  not  be  made,  and  when  not  in  good  repair,  such 
railroad  corporation  and  its  agents  shall  be  liable  for  damages 
which  shall  be  done  by  the  agents  or  engines  of  such  corpora- 
tion to  any  cattle,  horses,  sheep,  or  hogs  thereon;  and  when 
such  fences  and  guards  shall  have  been  duly  made,  and  shall 
be  kept  in  good  repair,  such  railroad  corporation  shall  not  be 
liable  for  any  such  damages,  unless  negligently  or  willfully 
done":  Laws  1854,  pp.  611,  612,  sec.  8.  It  was  held  in  the 
case  of  Brace  v.  New  York  Central  R.  S.  Co.^  27  N.  Y.  269, 
that  this  statute,  requiring  railroad  corporations  to  maintain 
cattle-guards  at  road  crossings,  applies  as  well  to  streets  which 
are  crossed  by  railroads  in  villages  as  to  country  highways. 

The  fact  that  a  railroad  crossing  is  at  or  near  a  depot,  and 
that  to  make  such  cattle-guard  there  would  inconvenience 
the  company,  will  not  excuse  them  from  complying  with  the 
positive  requirement  of  the  statute:  Bradiy  v.  Buffalo  etc.  R.  R, 
Co.,  34  N.  Y.  427. 

These  statutes  impose  the  duty  upon  railroad  companies  to 
fence  both  sides  of  their  track,  and  are  liable  for  damages 


56  Tract  v.  Tboy  btc.  R.  R.  C!o.        [New  York, 

done  to  cattle  bo  long  as  0uch  fences  are  not  made  and  kept 
in  good  order:  Shepherd  y.  Buffalo  etc.  R.  R.  Co.^  85  N.  Y. 
641. 

The  paeeage  of  this  act  being  induced  by  public  considera* 
tions,  and  its  purpose  being  to  protect  the  traveling  public  and 
the  owners  of  domestic  animals  along  the  line  of  their  road, 
it  should  receive  a  liberal  construction  to  effectuate  the  be- 
nign purpose  of  its  framers.  A  rigid  and  literal  reading  would 
in  many  cases  defeat  the  very  object  of  the  statute,  and  would 
exemplify  the  maxim,  '^The  letter  killeth,  while  the  spirit 
keepeth  alive."  Every  statute  ought  to  be  expounded,  not 
according  to  the  letter,  but  according  to  the  meaning;  qui 
hmret  in  litera  haret  in  cortice:  Dwarris  on  Statutes,  690.  And 
the  intention  is  to  govern,  although  such  construction  may  not 
in  all  respects  agree  with  the  letter  of  the  statute:  Plowd. 
205.  The  reason  and  object  of  a  statute  are  a  clew  to  its 
meaning:  Dwarris  on  Statutes,  695;  and  the  spirit  of  the  law 
and  the  intentions  of  its  makers  are  diligently  to  be  sought 
after,  and  the  letter  must  bend  to  these:  6  Bac.  Abr.  384, 
6th  ed.,  Lond.  1807;  1  Kent's  Com.  465;  Smith  on  Constitu- 
tional and  Statutory  Construction,  sees.  709,  710.  The  de- 
fendant in  this  case  seeks  to  escape  liability  for  the  injury  it 
has  inflicted  through  the  letter  of  the  statute.  The  statute 
declares,  'Hhat  every  railroad  corporation  shall  erect  and 
maintain  fences  on  the  sides  of  their  road,"  etc.,  and  it  is 
claimed  in  the  case  before  us  that  the  road  at  the  place  where 
the  cow  in  question  was  killed  is  not  their  road,  but  the  road 
of  the  Troy  Union  Railroad  Company,  and  consequently  the 
defendant  is  not  liable. 

The  case  shows  that  the  defendant  is  a  railroad  corporation, 
and  helped  to  construct  this  Union  Troy  railroad,  and  have 
secured  to  them  in  law  the  right  to  use  this  railroad,  and  run 
their  cars  over  it.  The  Troy  Union  Railroad  Company  is  a 
corporation  of  a  peculiar  character.  It  was  never  organized 
to  become  a  common  carrier,  or  for  the  purpose  of  construct- 
ing a  railroad  for  its  own  use.  It  was  organized  solely  and 
exclusively  for  the  purpose  of  constructing  a  railroad  through 
the  city  of  Troy,  for  the  use  and  benefit  of  the  railroad  com- 
panies running  their  trains  to  and  from  the  said  city.  This 
really  is  the  whole  extent  of  its  powers. 

It  neither  owns  nor  runs  any  engines  or  cars.  In  fact,  i( 
has  no  right  to  operate  this  railroad.  It  is  not  organized  for 
profit,  and  pays  no  dividends.    It  is  supported  by  assessments 
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<m  thofle  ndlioad  companieB  for  whose  benefit  the  road  was 
eonstmcted.  Its  passenger-house  and  other  property,  and  all 
its  rights  of  property,  if  not  its  franchise,  belong  to  tiiese  dif- 
ferent railroad  companies,  which  are  entitled  to  run  and  use 
the  road.  Its  management  is  confided  to  a  board  of  directors, 
chosen  exclusively  by  these  different  railroad  companies,  with 
the  mayor  of  Troy.  Having  constructed  the  road,  the  prin- 
cipal object  of  creation  was  accomplished.  By  the  organic 
act,  the  defendant  is  forever  entitled  to  use  the  road,  and 
have  the  right  and  privilege  of  running  its  engines  and  cars 
thereon,  to  the  exclusion  of  the  Troy  Union  Railroad  Com- 
X>any.  The  case  shows  that  the  track  of  this  railroad  at  the 
place  of  collision  is  a  mere  continuation  of  the  defendant's 
line  of  road,  and  that  it  alone  uses  the  road  at  that  point. 

Upon  these  facts  I  cannot  doubt  but  the  defendant  is,  within 
the  spirit  and  intent  of  this  statute  in  regard  to  fences,  liable 
for  the  injury  complained  of  in  this  case.  The  defendant  is 
essentially  owner  and  operator  of  this  road.  The  statute  was 
designed  to  guard  against  the  very  mischief  complained  of 
against  the  defendant  in  this  case, — the  operating  of  a  rail- 
road without  the  statute  safeguard  of  having  it  fenced.  Those 
four  operative  railroad  corporations,  for  whose  use  this  road 
was  constructed,  must  all  be  held  liable  to  respond  to  the 
obligations  imposed  by  the  general  railroad  act  in  regard  to 
fiencing.  The  supreme  court  of  Vermont,  in  the  case  of  CUmerU 
V.  Canfiddj  28  Vt.  802,  held,  under  a  statute  substantially  like 
ours,  that  the  lessee  of  a  railroad  who  was  operating  it  was 
liable  if  the  fences  were  not  maintained. 

The  judgment  of  the  justice  should  be  affirmed. 

Judgment  affirmed. 

Fkhgxs.  — Bailioad  company,  which  in  ponoanco  of  contract  with  another 
company  in  allowed  to  mn  ita  trains  oTcr  the  track  of  the  latter,  is  liable,  aa 
%  matter  of  public  policy,  for  injnriea  to  stock  canaed  by  its  train,  though  re« 
aolting  solely  from  the  fsulore  of  the  company  owning  the  track  to  fence  it 
as  required  by  law:  JTUiiois  Central  E,  R.  Co,  v.  Kanouae,  89  Am.  Dec.  907. 

Thx  fbinoepal  case  eas  bskn  gitbd  and  followed  as  foUows:  A  railroad 
company  which  fails  to  build  the  fences  required  by  the  statute  is  liable  for 
injuries  to  stock  trespassing  upon  its  track:  Craiqford  v.  New  York  Ceni, 
tie.  R,  R.  Co.,  18  Hun,  109;  Purdy  y.  New  York  dt  N  IT.  R.  R.  Co.,  61  N.  Y. 
365;  Shea/  v.  UUca  Jk  B.  R.  R,  R.  Co.,  2  Thomp.  &  C.  389;  Fanning  ▼.  Long 
Idand  R.  R.  Co.,  2  Id.  685.  The  burden  of  proof  is  on  the  plainti£f  to  show 
that  the  fences  were  out  of  repair:  Wheekr  ▼.  Erie  R'y  Co.,  2  Id.  636.  Where 
trustees  under  a  mortgage  of  a  road  take  possession  of  it  and  operate  it, 
they  are  practicaUy  the  owners  and  operators  of  the  road,  and  are  therefore 
within  the  spirit  and  intention  of  the  statute:  Jome  ▼.  SeUgman,  16  Hun, 
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833.  So  where  the  defendants  operated  a  road  belonging  to  another  coipor>- 
tion  under  peenliar  circametanoes,  the  coort  held  them  to  be  leeMee  within 
the  meaning  of  the  statete,  and  quoted  from  the  prinoipal  caee  the  xemacb 
mpon  libenl  oona^nutioa:  JhrdifiM  r.  NoHktm  Cent  Kf  Cb.,  57  Barix  680. 


GrONZALBS  V.  NbW   YoBK    AND  HaRLBM   IL  R   Go. 

[8S  Nsw  TOBK,  410.] 

Pabxt  Sbkiho  to  Bbootxr  POB  Lff jvbzis  OoQASioraD  BT  NaauosHOB 
OF  Anotbzb  must  bi  Shown  to  be  free  from  negjligenoe  oontribating  in 
any  degree  to  oooadon  the  injury  complained  of. 

Bdobx  ArmfFnNo  to  Cboss  Railboad  Tback,  Onb  must  Maxb  Usb  or 
HiB  Obdzhabt  Facultxbb  to  aaoertain  if  there  ie  danger  in  the  attempt; 
and  if  he  negleota  to  do  eo^  he  will  be  held  guil^  of  n^gligenoe. 

QuBsnoK  ov  Nbouobkob  »  Obb  ov  Law,  whbbb  Facts  abb  Uhoob* 
tbovbbtbd. 

Obb  Who  Auobib  ibom  Tbaib  upoh  Tbaok  Bvbbibo  Paballbl  thi 
WITH,  along  whioh  he  knew  another  train  waa  dne  at  any  moment^ 
guilty  of  n^ligence  if  he  nogleoted  to  look  up  laid  track  to  see  if  the 
train  waa  coming;  and  if  he  did  look  up  the  track,  and  saw  the  train 
coming  within  a  few  feet  of  him,  and  atill  attempted  to  croea,  he  waa 
guilty  of  greater  n^ligence. 

Tbavblbb  ApPBOAOHnio  RiiiAOAD  Traok  18  BouKD  TO  Ubb  ma  Btbb 
abd  Eab8  ao  far  aa  there  ia  opportunity;  and  where  by  auch  uae  of  hia 
aenaea  he  might  avoid  danger,  uotwithatanding  the  n^leet  to  give  aig- 
nala  or  warning,  hia  omiaaion  ia  concurring  negligence,  defeating  hia 
right  to  recover  for  injuriea  auatained,  which  might  have  been  avoided 
by  ao  doing. 

Action  for  damages  for  the  negligent  killing  of  J.  H.  Gon- 
gales,  which  resulted  in  a  verdict  for  plaintiff.  The  opinion 
contains  a  sufficient  statement  of  the  case. 

C.  A,  Sapallo,  for  the  appellant 
R.  W.  Van  Pelt^  for  the  respondent 

By  Court,  Dwiqht,  J.  The  rules  of  law  aiqplicable  to  this 
case  must  be  considered  as  settled,  viz.:  1.  That  the  parties 
seeking  to  recover  for  injuries  occasioned  by  the  negligence  of 
another  must  be  shown  to  be  free  from  negligence  contributing 
in  any  degree  to  occasion  the  injury  complained  of;  2.  That  a 
person  attempting  to  cross  the  track  of  a  railroad  must  make 
use  of  his  ordinary  faculties  to  ascertain  if  there  is  danger  in 
the  attempt,  or  he  will  be  held  guilty  of  negligence:  Ernst  v. 
Hudson  River  R.  R.  Co.y  36  How.  Pr.  84;  Wilcox  v.  Rome  and 
WateHoton  R.  R.  Co.^  89  N.  Y.  358;  3.  That  the  question  of 
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negligence,  the  facts  being  nnoontroverted,  is  a  question  of  law 
for  the  court. 

Applying  these  principles  to  the  uncontroyerted  facts  of  this 
case,  and  I  am  constrained  to  conclude  that  the  judgment 
cannot  be  sustained.  The  deceased  was  attempting  to  cross 
the  west  track  of  the  defendant's  road  at  the  moment  when  an 
express  train  passed  over  that  track.  He  had  been  frequently 
a  passenger  by  the  train,  from  which  ho  alighted  at  the  same 
moment,  and  lived  in  sight  of  the  crossing.  He  must  have 
known  tiiat  the  express  train  was  due  at  that  point  within  one 
minute  of  the  time,  and,  allowing  for  very  slight  delay  on  the 
part  of  the  accomodation  train,  that  the  express  train  was 
liable  to  pass  at  that  very  moment.  With  this  knowledge,  it 
was  especially  his  duty  to  look  out  for  the  train  before  going 
upon  its  track.  He  either  did  look  out  for  it,  or  he  did  not 
If  he  did  not,  he  was  guilty  of  negligence  in  the  omission;  if 
he  did,  he  must  have  seen  the  aj^roaching  train  within  a  few 
feet  of  him,  and  his  attempt  to  cross  in  front  of  it  was  reck- 
lessness. 

In  Emgt  V.  Hudson  River  R.  R,  Co.,  supra^  Woodruff,  J., 
says:  ''A  traveler  approaching  a  railroad  track  is  bound  to 
use  his  eyes  and  his  ears,  so  far  as  there  is  opportunity;  and 
where  by  such  use  of  his  senses  he  might  avoid  danger,  not- 
withstanding the  neglect  to  give  signals  or  warning,  his  omis- 
sion is  concurring  negligence,  and  should  be  so  peremptorily 
declared  by  the  court;  and  when  proof  of  this  is  clear,  the 
plaintiff  thus  negligent  should  be  nonsuited."  It  was  undis- 
puted, in  this  case,  that  the  track  was  straight,  and  the  view 
unobstructed,  for  from  five  hundred  to  six  hundred  feet  north 
from  the  point  at  which  the  deceased  stepped  from  the  cars; 
and  the  conclusion  is  inevitable,  either  that  the  deceased 
omitted  to  look  up  the  track,  or  that  he  saw  the  approaching 
train.  It  cannot  be  said  that  he  was  required  to  alight  at  the 
point  where  he  did,  and  between  the  two  tracks;  so  far  from 
this,  It  seems  to  me  proof  of  additional  negligence  on  his  part 
that  he  did  so.  It  is  very  doubtful  whether  the  train  by 
which  he  was  a  passenger  had  stopped  at  all  when  he  got  off; 
and  if  it  had,  it  is  certain  that  its  stop  was  only  momentary, 
and  not  for  the  purpose  of  discharging  its  passengers.  It  had 
not  reached  its  stopping-place,  and  when  the  deceased  fell,  it 
was  moving  on  toward  the  platform  where  it  usually  dis- 
charges its  passengers.  It  is  true  that  the  station-house  was 
on  the  west  side  of  the  track;  but  there  was  a  platform  for  the 
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dp  trains  on  the  east  side,  and  the  deceased  was  not  going  to 
the  station-house,  but  to  his  own  house,  by  a  shorter  route. 
It  seems  to  me  very  clear  how  this  casualty  occurred.  The 
car  in  which  the  deceased  was  riding  had  reached  the  croes- 
ing  of  the  street  upon  which  he  lived;  to  get  off  there  saved 
him  a  few  steps  of  distance  and  a  few  moments  of  time,  and 
forgetful  of  the  danger  from  the  express  train,  of  which  a 
moment's  reflection  would  have  reminded  him,  he  stepped 
from  the  car  at  the  street-crossing,  and  on  the  side  nearest  hia 
home,  without  so  much  as  looking  up  the  track  to  see  if  the 
express  train  was  coming.  That  train  passed  at  the  moment 
of  his  coming  to  the  ground;  he  started  back  to  avoid  it,  and 
slipped  or  stumbled  under  the  wheels  of  the  train  in  motion 
behind  him.  Had  he  kept  his  seat  until  the  train  in  which 
he  was  seated  had  stopped  to  discharge  its  passengers,  or,  in 
default  of  that,  had  he  looked  up  the  track  before  stepping 
down  from  the  platform  of  the  car,  either  precaution  would 
have  saved  his  life.  He  omitted  both,  and  was  guilty  of  neg- 
ligence, which  gave  occasion  for  the  injury  complained  ofl 
In  my  opinion,  the  motion  for  a  nonsuit  diould  have  been 
granted;  but  if  not,  it  is  very  clear,  under  the  decisions  of  this 
court  above  cited,  that  the  defendant  was  entitled  to  the  in- 
struction to  the  jury  asked  for;  viz.,  that  it  was  the  duty  of 
the  deceased  to  look  in  the  direction  from  which  the  express 
train  was  due  before  attempting  to  cross  the  track,  and  that 
if  he  omitted  to  do  so,  he  was  guilty  of  negligence  which  pre- 
cluded a  recovery;  and  that  the  court  erred  in  refusing  so  to 
charge. 

Upon  both  of  these  grounds,  I  think  the  judgment  should 
be  reversed,  and  a  new  trial  granted. 

Judgment  reversed. 

PLAOiTiFr,  TO  RioovxB  DT  AoTiov  lOB  Nmuqcvoi  in  injnnng  or 
<1iwnftging  him,  mnat  not  only  be  himflalf  free  from  negligence  prodndng  ancii 
injury,  Irat  which  in  any  degree  contributed  to  produce  it:  Lq/ayeOe  <ic. 
22.  R,  Co.  V.  Huffman^  92  Am.  Dec.  318.  A  railroad  company,  though  negli- 
gent, is  not  liable  to  one  injured  by  it  if  he  waa  aleo  guilty  of  negligence: 
BMegd  ▼.  I^ew  York  CenL  B,  R,  Co.,  90  Id.  741;  Frani/ord  T.  Co.  r.  PhUeh 
ddphia  R.  R.  Co.,  93  Id.  708,  and  notes. 

BsvoBB  ATTBMimfo  TO  Cbo88  RaniBOAD  Tbaok,  Oini  SHOULD  Maxb  Un 
ov  HiB  Senses,  both  of  sight  and  hearing,  to  determine  whether  a  train  ia 
approaching,  and  whether  by  crossing  he  will  expose  himself  to  danger:  ^ttf- 
ierJUld  V.  Wettem  R.  R.  Corp.,  87  Am.  Dec.  678;  Illinois  Cent.  R.  R  Co.  r» 
Budoner,  81  Id.  282.  Traveler  on  highway  approaching  its  intersection  with 
a  railway  is  bound  to  look  out  for  approadiing  trains,  and  his  failure  to  do  •• 
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is  negligenoe,  and  not  merely  evidence  of  negligence:  North  PeHmyhattkk 
JLR.Oo.y,  HeUman,  8S  Id.  482;  Ermi  ▼.  Hudson  R.  R,  R.  Co,^  90  Id.  761,  and 
notes  to  the  caaee,  rich  in  referenoe.  When  the  failure  of  the  train  to  give  the 
statutory  signals  of  approach  ezooMS  the  person  crossing,  see  Enui  ▼.  Hud' 
son  R.  R,  R.  Co.,  90  Id.  761;  Pemuyhmda  R  R  Co.  v.  Ogier,  78  Id.  322.  8o> 
erosaing  a  railroad  track  without  looking  to  see  if  a  train  is  coming  is  not 
coodosive  proof  of  want  of  care,  where  it  appears  that  there  is  a  donUe 
track,  that  the  person  injured  had  just  bought  a  ticket  at  a  station  for  a  train 
which  was  to  paas  upon  the  farther  track*  and  that  the  station  agent  said  to 
him:  "The  train  is  coming;  we  will  cross  over":  Warren  ▼.  FUMntrg  R  R 
a».,  85  Id.  700L 

Quzanozr  ov  NxouaKNox  m  Usually  Onb  ov  Fact  iob  Just:  See  Nkkoh 
T.  ^aOh  Avenue  R.  R  Co.,  97  Am.  Deo.  780,  and  note.  But  there  may  be  oases 
so  clear  that  it  is  the  duty  of  the  court  to  declare,  as  matter  of  law,  a  party 
guilty  of  negligence:  Pemuyhoama  R.  R,  Co.  v.  Ogkr,  78  Id.  322. 

Thb  pbingipal  CASS  HAS  BEEN  GTTSD  as  foUows:  "The  aathorities  are 
immerotts  that  it  is  n^Ugence  for  a  person  to  attempt  to  cross  a  railroad  track 
without  looking  in  both  directions  to  see  if  a  train  is  approaching  ":  Haighi 
T.  New  York  CenL  R.  R.  Co.,  7  Lans.  13;  Reynoide  ▼.  New  York  Ceni.  R.  R 
Co.,  2  Thomp.  &  C.  646.  If  the  deceased  was  incapable  from  intoxication  of 
using,  and  did  not  use,  his  ordinary  faculties  of  care  and  caution  in  crossing 
the  street,  the  question  of  contributory  negligence  was  regularly  raised  and 
presented:  Bradley  v.  Second  Avenue  R.  R.  Co.,  8  Daly,  290.  A  person  must 
make  use  of  his  ordinary  faculties:  HeweU  ▼.  New  York  CenL  R.  R.  Co.,  ft 
Lans.  85.  The  track  itsdf  is  held  to  be  a  proclamation  of  danger,  and  to  im« 
pose  upon  the  party  proposing  to  cross  it  the  duty  of  anticipating  the  dan- 
gers peculiar  to  it^  and  guarding  against  them:  OHleepie  ▼.  CUy  qfNewburgh, 
54  N.  Y.  471.  In  a  case  somewhat  similar  to  the  principal  case  the  court 
held  the  plaintifiT  guUty  of  negligence:  Harty  v.  Central  R,  R.  Co.  <ifN.  J., 
42  N.  T.  473;  and  in  Arrnetrong  ▼.  New  York  CenL  etc  R.  R.  Co.,  66  Barb. 
441,  the  opinion  is  quoted  from,  with  approval,  at  length.  The  principal  case 
eame  again  before  the  court,  and  the  order  granting  the  nonsuit  was  reversed: 
89  How.  Pr.  407.  Bat  later  the  rule  of  the  principal  case  was  sustained:  60 
Id.  126.  Where  the  facts  of  a  case  are  unoontrorertedy  the  question  of  negli* 
gence  is  one  of  law  for  the  court:  Sdbmon  ▼.  Cenirat  Park  etc  R  R*  Co.,  1 
Sweeny,  801;  McCarthy  v.  McQuade,  1  Id.  394. 
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Failubs  io  Bnra  Bill  ajxj>  Blow  Wbibtls,  ab  Rbquibxd  bt  Statuts, 
until  a  crossing  is  reached,  is  sufficient  evidence  of  negligence  to  permit 
the  jury  to  hold  a  railroad  company  liable  for  running  into  and  injuring 
a  person  on  such  crossing. 

pBBMrrmio  FiasxAif  to  Bun  Emoini  in  Absxnon  ov  Enoinxsb  is  a  fact 
from  which  the  jury  may  find  negligence  and  a  want  of  proper  care  on 
tiie  part  of  a  railroad  company. 

Vboligbncb.  — The  old,  the  lame,  and  the  infirm  are  entiUed  to  the  use  of 
the  streets,  and  more  care  must  be  exercised  towards  them  by  engineers 
tlua  towards  those  who  have  better  powers  of  motion. 
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BoT  BuvBf  YsABS  Old  »  Brtitlid  to  kats  Mobs  Gasb  Ezxboibkd 
TOWABDS  Him  by  railroad  oompany  than  aa  abler  or  rtronger  person. 
He  18  of  the  age  when  he  ia  fit  to  be  trusted  with  the  care  of  hia  own 
persoa  in  the  streets  of  a  eoontry  Tillage,  bnt  the  same  degree  of  cszcw 
foresight^  and  vigilanoe  oaonot  be  demanded  of  him. 

BoT  EuTXN  Tbabs  Old  will  hot  bb  Hxld  to  Samb  Dbobbb  ov  Ga&b 
as  an  older  person,  and  what  would  be  negligenoe  in  the  latter  might  no% 
be  in  the  osae  of  the  boy. 

Hbbd  hot  Pboyb  Valob  OB  Boy's  Ldb— Jubt  mat  Bboxkaxb. — Jozy 
have  the  right,  acting  upon  their  knowledge^  and  without  proo^  to  ssy 
that  the  services  of  a  boy  from  eleven  to  twenty-one  years  of  age  wera 
valuable  to  his  father,  and  to  estJmato  their  valne. 

The  opinion  preeentB  the  caae  with  soffident  cleameeB. 

/.  H.  ReynoldSy  for  the  appellants. 
A.  J.  Parker^  for  the  respondent. 

Bj  Court,  Hunt,  C.  J.  The  only  qaestions  to  be  here  con- 
sidered arise  upon  the  motion  for  a  nonsuit  made  at  the  close 
of  the  plaintiff's  evidence.  No  question  of  law  was  presented 
to  the  court  at  any  other  point  of  the  trial  than  at  the  making 
of  that  motion. 

The  points  there  presented  were:  1.  That  there  was  no 
negligence  on  the  part  of  the  defendant;  and  2.  That  the 
negligence  of  the  plaintiff  contributed  to  the  result. 

On  the  first  point,  of  the  defendant's  negligence,  the  evi- 
dence  tended  to  show  that  the  bell  was  liot  rung  or  the  whistle 
blown,  as  required  by  the  statute.  Two  witnesses  testified 
that  they  were  present  at  the  occurrence  of  the  accident,  and 
that  they  did  not  recollect  that  the  bell  was  rung  or  the 
whistle  blown;  and  no  evidence  whatever  was  given  to  the 
contrary,  when  the  motion  was  made.  It  did  appear  that 
the  bell  was  rung  as  a  signal  to  the  switch-tender,  but  it  did 
not  appear  that  it  was  continued  until  the  crossing  was 
reached:  Laws  1864,  sec.  7,  Stats,  at  Large,  648.  This  court 
has  repeatedly  held  that  the  absence  of  this  statutory  signal 
was  evidence  of  negligence,  which  would  permit  the  jury  to 
hold  the  railroad  company  responsible. 

Again,  the  Jones  was  run  by  a  fireman  only,  the  engineer 
not  being  on  board.  Is  it  a  performance  of  that  degree  of 
care  and  attention  which  the  law  exacts  of  a  railroad  com- 
pany that  it  should  intrust  its  engines  to  the  custody  of  a 
subordinate  when  crossing  public  thoroughfares?  I  suppose 
the  jury  may  be  assumed  to  know,  and  may  be  permitted  to 
act  upon  the  knowledge  possessed  by  every  intelligent  man. 


Sept.  1868.]    O'Mara  v,  Hudson  River  R.  R.  Co.  88 

first,  that  a  fireman  is  not  expected  to  possess  the  skill  and 
knowledge  in  the  management  of  a  locomotive  engine  that  is 
required  of  an  engineer;  and  second,  that  the  manager  of  an 
engine  can  see  upon  one  side  only  of  his  machine  for  a  short 
distance  ahead  of  him.  This  latter  fact  appears  in  almost 
every  case  before  ns,  and  is  expressly  proved  by  the'  fireman 
on  his  examination  in  a  subsequent  stage  of  the  present  case 
K  the  Jones  had  been  under  the  charge  of  an  engineer  who 
xmderstood  its  management,  who  knew  his  duties  in  giving 
warning  of  his  approach,  and  had  been  also  provided  with  an 
attendant  fireman,  can  any  one  say  that  this  calamity  might 
not  have  been  avoided? 

Upon  each  of  the  two  grounds  mentioned,  to  wit,  the  ab- 
sence of  the  bell  or  whistle,  and  the  rxmning  of  the  Jones  by 
a  fireman  alone  without  an  engineer,  I  am  of  the  opinion  that 
the  jury  were  justified  in  finding  a  want  of  proper  care  on  the 
part  of  the  defendants,  and  that  the  motion  for  a  nonsuit  was 
properly  denied. 

Was  there  negligence  of  the  deceased  which  caused  or  con- 
tributed to  his  death?  In  our  own  courts,  as  well  as  in  the 
recent  English  cases,  the  apparent  negligence  of  the  party 
injured  was  greater  than  in  the  present  case:  Belbee  y.  London 
etc.  Ry  Co.j  18  Com.  B.,  N.  8.,  18;  Stapley  v.  London  etc.  Ry 
Co.^  L.  R.  1  Ex.  21;  Stvbley  v.  London  etc.  Ry  Co.,  1  Id. 
13.  The  court,  however,  held  in  these  cases  that  the  question 
must  be  left  to  the  jury,  and  in  each  case  sustained  their  find- 
ing that  there  was  no  contributing  negligence  on  the  part  of 
the  person  injured.  In  the  present  case,  it  is  to  be  considered 
also  that  the  deceased  was  a  lad  eleven  and  a  half  years  old, 
to  whom  greater  indulgence  should  be  extended  than  to  an 
adult  He  was  of  that  age  that  he  was  quite  fit  to  be  trusted 
with  the  care  of  his  own  person  in  the  streets  of  a  country 
village,  and  yet  it  is  not  probable  that  he  would  exercise  as 
much  prudence  and  caution  as  would  an  adult. 

If  an  aged  or  infirm  person  had  been  found  upon  the  cross- 
ing of  this  street  when  the  Jones  was  started  westerly,  in 
Buch  a  position  that  he  could  have  been  seen  by  the  engineer 
or  fireman,  it  would  have  been  the  engineer's  duty  to  have 
Btayed  the  engine  so- that  the  disabled  person  could  make  his 
escape.  It  would  have  been  his  duty,  if  practicable,  to  have 
ascertained  that  he  was  thus  disabled,  and  to  have  allowed 
more  time  for  his  passage  than  would  have  been  allowed  to 
Due  less  unfortunate.    The  old,  the  lame,  and  the  infirm  are 
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entitled  to  the  use  of  the  streets,  and  more  care  must  be  ex- 
ercised toward  them  by  engineers  than  toward  those  who 
have  better  powers  of  motion.  The  young  are  entitled  to 
the  same  rights,  and  cannot  be  required  to  exercise  as  great 
foresight  and  vigilance  as  those  of  maturer  years.  More 
care  toward  them  is  required  than  toward  others.  In  the 
case  of  a  child  but  two  or  three  years  of  age,  no  knowledge 
or  foresight  could  be  expected.  This  an  engineer  is  bound 
to  know,  and  if  the  child  is  within  his  view,  to  act  accord- 
ingly. In  a  case  like  the  present,  that  of  a  boy  eleven  and 
a  half  years  of  age,  the  jury  were  not  bound  to  require  the 
same  demureness  and  caution  as  in  the  case  of  an  older 
person. 

The  general  questions  of  the  negligence  of  the  defendants 
and  the  contributory  negligence  of  the  plaintiff  have  been  so 
frequently  and  recently  before  this  court  that  it  is  not  neces- 
sary to  discuss  the  cases.  They  concur  in  principle  with  the 
English  authorities  cited.  I  refer  to  some  of  them:  Brotm  Vr 
New  York  Central  R.  JR.,  84  N.  Y.  404;  Beieiegel  v.  New  York  Cen- 
tral R.  R.  Co.,  34  Id.  622;  Emet  v.  Hudson  R.  R  R.  Co.,  35  Id. 
9  [90  Am.  Dec.  761];  Sheridan  v.  Brooklyn  City  R.  R  Co^ 
36  Id.  39  [93  Am.  Dec.  490];  Melntyre  v.  New  York  Central 
R,  R.  Co.,  37  Id.  287;  Davenport  v.  Ruekman,  87  Id.  568. 

The  defendants  insist  that  there  was  no  proof  of  the  pecu- 
niary value  of  the  boy's  life,  and  that  nominal  damages  only 
should  have  been  given.  The  boy  was  engaged  in  actual  ser- 
vice when  he  met  his  death,  to  wit,  upon  an  errand  with  a  pail 
for  his  mother,  and  to  procure  beer  for  his  father.  I  am  quite 
clear,  however,  both  upon  principle  and  upon  authority,  that 
a  jury  would  have  the  right,  acting  upon  their  knowledge  and 
without  proof,  to  say  that  the  services  of  a  boy  from  eleven 
until  twenty-one  years  of  age  were  valuable  to  his  father,  and 
to  estimate  their  value:  McMahon  v.  Mayor,  83  N.  Y.  642; 
Sheridan  v.  Brooklyn  City  R  R.  Co.,  36  Id.  89  [98  Am.  Dec. 
490];  Drew  v.  Sixth  Av.  R  R.  Co.,  26  Id.  44;  Quiti  v.  Moore, 
15  Id.  482;  Melntyre  v.  New  York  Central  R  R  Co^  87  Id. 
287. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

FAnuRB  or  Railroad  Compakt  to  Oivb  Noixcb  of  approach  of  train  by 
ringing  beU  and  blowing  whistle  when  nearing  a  croasing  is  saeh  negligeDoe 
aa  renders  them  liable  for  any  damage  done  on  said  crossing  to  one  who  was 
not  negligent:  Wak^d  v.  dmneeHatt  etc  R.R.  Co.,  86  Am.  Dec  711;  PIdia 
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dOpUa  etc  ILB.  Co.  ▼.  Bpeantn^  86  Id.  544;  Bmtt  ▼.  ffudmm  E.  E.  E.  Co.,  90 
Id.  761,  and  notes;  see  Peiwiyfcawfa  i?.  E.  Co,  ▼.  Ogkr,  78  Id.  322. 

TOOVO  PXBSOH,  OR  81OK  OB  AOXD  PXBSOIf ,  IS  EnTITLXD  TO  MOBX  Ca&I 

nnd  ecmsidention  by  a  nilroftd  oompany  than  one  in  good  health  or  of  ma- 
tore  discretion:  Sheridan  y,  BrooUifm  etc  E,  E,  Co.^  93  Am.  Dec.  490,  and 
The  yonth  of  the  plaintiff  may  excuse  concurrent  negligence,  where 
is  dear  negligence  on  the  part  of  the  defendant:  8mUh  v.  0*C<mnert  86 
Id.  562,  and  note.  Children  are  not  boond  to  same  role  concerning  nagli* 
fence  as  that  applicable  to  adults:  Saudi  ▼.  Ltoyd^  72  Id.  747,  and  note. 

Dajcaqxb  vob  Eillxno  OB  IvjUBno  LfTAHT  Child:  See  Ohio  etc  B.E.Oo. 
▼.  TiadaO,  74  Am.  Deo.  200;  Bladtr.  (karroltom E  E,  Co.,  HZ  Id.  586;  State 
▼.  Baltimore  etc  E  E,  Co.,  87  Id.  600. 

Law  Invbbb  Dakaob  from  erery  infringement  of  right:  MeCotmei  ▼.  IBbbe, 
85  Am.  Dee.  265.  Bat  instractions  as  to  damages  in  action  for  negligently 
ang  death  is  erroneons,  whm  it  permits  the  jury  to  go  beyond  the  otI- 
in  fixing  the  amoont  thereof,  and  to  allow  themselves  to  be  influenced 
by  their  own  experieoee  with  mankind:  ChSeago  etc  E.  E.  Co.  ▼.  Swett,  92 
Id.  206.  Special  damages  cannot  be  reeorered  for  negligence  without  proof 
of  special  injury  or  wrong.  Where  no  speeud  damage  is  shown  in  case  of 
iMgligeooe,  only  nominal  damages  can  be  recovered:  Southern  E,  E.  Co.  r. 
XcadWci^  90  Id.  332. 

Tbb  raaotrAL  oasm  has  bbbn  omD  to  the  points  indicated  in  each  of  the 
following  cases:  A  child  about  four  years  of  age  is  moii  jmI  Jmie:  McOarry  ▼• 
Xooniu^  63  N.  T.  106.  The  question  of  n^gUgenoe  is  discussed  generally  in  the 
diBsanting  opinions  in  Waffnerv.  N.  T.  Cent  E.  E.  Co.,  44  Id.  474;  HameU  ▼. 
BlardDer,  49  N.  7.  Super.  Ct.  196.  If  a  railroad  company  can,  by  the  exercise 
ef  ordinaiy  care^  avoid  inflicting  injury  upon  one,  his  contributory  negligence 
does  not  defeat  his  right  to  maintain  an  action  therefor:  Kemyon  v.  N.  7.  CenL 
etc  B.  E.  C0.9  6  Hun,  480.  Allowing  a  fireman  to  take  charge  of  an  engine 
isa  fact  from  which  n^gligenoe  can  be  presumed:  Keating  v.  K.  7.  Cent.  E,  E. 
Gx,  3  Lsas.  472;  but  this  fact  is  immaterial  where  the  evidence  does  not 
show  that  the  injury  was  the  result  of  any  incompetence  on  his  part:  Cul' 
kmeY.  K.  7.  CenL  etc  E.  E.  Co.,  60N.  T.  137.  In  case  of  the  kiUing  or  of 
injiiry  to  a  minor  child,  the  parent's  recovery  is  not  limited  to  the  actual  pe- 
enniaxy  loss  proven  at  the  trial:  Ihi  v.  Forfff^eeoond  Street  etc  E.  E.  Co.,  47 
Id.  321 ;  consequently  in  such  a  case  the  court  refused  to  set  aside  a  verdict  of 
five  thousand  dollars  for  the  killing  of  a  bright,  healthy  child,  six  years  old, 
in  Hoag^khi  v.  Dehware  etc  C.  Co.,  28  Hun,  409;  on  appeal  to  the  supreme 
ooort  it  was  said  that  in  cases  of  that  character  it  was  not  necessary  to  show 
sny  direct  pecuniaiy  loss:  Houghkirk  v.  Detaware  etc  C.  Co.,  63  How.  Pr. 
S6^.  In  the  court  of  appeals  this  rule  was  considerably  qualified;,  the  court 
saying  that  damages  in  such  a  case  consisted  of  special  damages,  and  also 
of  proeoective  general  damages;  that  as  to  the  special  damages  evidence 
must  be  given  not  only  that  they  were  sustained,  but  of  their  character 
and  amount;  that  as  to  the  prospective  damages,  their  amount,  not  being 
susceptible  of  proof,  is  for  the  jury  to  asssss^  but  that  such  facts  as  art 
capable  of  proof,  and  which  will  give  a  basil  for  the  judgment  of  the  jury, 
such  as  the  age,  sex,  health,  and  inteUigenoe  of  the  child  killed,  the  sit- 
uation and  condition  of  the  survivors  snd  their  relations  to  the  deceased, 
should  be  proved:  Houghkhrh  v.  Delaware  etc  C.  Co.,  92  N.  Y.  220.  In  ap* 
plying  the  rule  that  a  person  who  seeks  to  recover  for  a  personal  injury,  sus- 
tataad  by  another's  n^igenoe,  must  show  himself  free  from  blarney  the  law 
AJL  Dsc.  Vol.  XCVin-4 
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diBcriminates  between  ohildren  and  adults,  tbe  feeble  and  the  strong,  and 
only  requires  of  each  the  exercise  of  that  degree  of  care  to  be  reasonably  ex- 
pected in  view  of  his  age  and  condition:  ReynoldB  v.  N.  F.  Cent  etc  S.  S. 
Co.p  58  Id.  252;  the  measnre  and  degree  of  care,  the  omission  of  which  would 
constitute  negligence,  is  to  be  graduated  by  the  age  and  capacity  of  the  indi- 
▼idual:  Thurber  ▼.  Harlem  etc,  H,  R.  Co.,  60  Id.  336;  an  infant,  to  avoid 
the  imputation  of  negligence,  is  bound  only  to  exercise  that  case  whidi 
can  reasonably  be  expected  of  one  of  its  years:  Byrne  v.  N.  T.  Cent,  etc 
R.  R.  Co.,  83  Id.  620;  MiOer  ▼.  McOloebey,  1  N.  Y.  Civ.  Proc.  263;  Reynolde 
▼.  N.  T,  Cent.  etc.  R,  R,  Co,,  2  Thomp.  &  0.  646;  less  prudence  and  precaa- 
tion  are  required  of  a  lad  of  eight  than  of  a  person  of  maturity,  and  others 
in  their  relations  to  him  must  act  accordingly:  Meniz  ▼.  Second  Avenue  R.  S. 
Co.,  3  Abb.  App.  277.  The  views  of  the  court  as  expressed  in  the  principal 
case  upon  this  question  are  quoted  with  approval  in  Caeey  v.  N.  T.  CenL  etc 
R.  R.  Co.,  8  Daly,  227;  CoeteOo  v.  Syraetue  etc.  R.  R.  Co.,  65  Barb.  101;  Ooif- 
Kz&t  V.  Keio  York  etc  R.  R.  Co.,  39  How.  Pr.  421;  Pendril  v.  Second  Avenue 
R.  R.  Co.,  43  Id.  411;  S.  C,  34  N.  T.  Super.  Ct  485.  Whether  the  child's 
parent  was  guilty  of  negligence  in  its  care  is  a  question  which  should,  except 
in  a  very  dear  case,  be  submitted  tothe  jury:  Wwen  v.  Chieago  etc  R»R»  d^ 
88  Wis.  628,  citing  the  principal 


Mangam  v.  Brooklyn  Bailboab  Go. 

[»  Nbw  Yoax,  tf&l 

Dbxtxb  ov  Stbixt-gab  should  Exkp  Entibb  Coktbol  or  ms  Team  as  &r 

as  practicable,  be  vigilant  in  observing  the  track,  so  as  to  enable  him 
as  far  as  possible  to  avoid  inflicting  injury  upon  others,  and  be  in  a  con* 
dition  to  speedily  apply  the  brake. 

WnBRB  Child  or  Tbndxr  Ybabs,  Ingap^blb  or  Takiso  Cass  ov  Itsslt, 
WAa  Pxrmiited  bt  itb  Fabents  to  bb  in  Public  Stbxbts,  where  it 
was  run  over  by  a  traveler,  no  recovery  oan  be  had  for  such  injury, 
unless  the  traveler  was  guilty  of  gross  negligence,  or  inflicted  the  dam- 
age voluntarily. 

Dbobbb  or  Garb  Rbquibxd  or  Pabbnts  ts  EsEPiNa  Child  orr  Stbxbis, 
so  as  to  entitle  them  to  recover  for  injuries  tothe  duld  inflicted  upon  is 
while  on  the  street,  is  such  as  persons  of  ordinary  prudence  exerdse 
and  deem  adequate  for  that  purpose. 

Whbbb  thjbbb  is  No  Nboliobngb  in  Pabbnts  ob  Guabdiaks  in  Peb- 
BomNO  Child  to  bb  on  Stbbet,  and  he  has  there  received  an  injury 
from  the  negligence  of  another,  he  can  maintain  an  action  therefor, 
unless  he  has  omitted  such  care  as  might  reasonably  be  expected  from 
one  of  his  capacity. 

Kov  Nboligbnob  in  Pbbmhtino  Child  in  Stbbet,  where  a  young  child 
was  confined  for  a  short  time  in  a  room  from  which  he  could  only  get 
out  through  a  window  which  came  within  four  feet  of  the  floor,  and  it 
did  not  appear  that  he  had  ever  got  out  that  way  before,  and  on  this 
oooasion  he  escaped  into  the  street  through  this  window,  this  escape 
does  not  warrant  the  conclusion  of  law  that  the  parent  was  guilty  of 
negligence;  at  most^  it  should  have  been  submitted  to  the  jury. 
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Ixfaut  nr  its  Febst  Yxabb  is  vot  Sui  Jubis,  and  Niquodioi  oahkot 

BB  IifpuTSD  TO  Child  of  sach  tender  yean  aa  to  be  wholly  incapable 

of  the  ezerciae  of  care. 
OniiD  ov  Thbjb  Txabs  and  Ssvbh  Months  n  not  Sui  Jubx8»  bat  ia  to 

bo  deemed  in  law  aa  in  the  kee^ng  of  hia  paienta  or  gnardiana,  and  aooh 

child  ia  incapable  by  hia  peraonal  negligence  of  forfeiting  hia  right  of 

action  against  one  who  negligently  injnrea  him. 
Hhouoencb  of  Pabnnt  ok  Ouahdian  of  Child  in  Pebmrtino  Him  to 

BE  SzroBBD  TO  Danokb  ahall  be  impated  to  the  child,  and  ban  hia  rig^t 

of  action. 

FaBSNT    OB    GVABDIAN    OF   ChILD  IS  NOT    CkABOIABUI  WITH   HD   NnQU- 

ONNGB  IN  PuBUO  Strxr,  whero  the  child  haa  eaoaped  from  the  hooae 
withoat  their  knowledge  or  negligenoe. 

Thb  opinion  Btates  the  caae  safficiently. 

C.  F.  SwUhmaydj  for  fhe  lespondeni 

O.  T.  Jeihf  for  fhe  appellant 

By  Conrt^  Obovbb,  J.  The  nonsuit  granted  at  the  circuit 
can  only  be  sustained  upon  the  ground  that  the  evidence 
Cailed  to  show  that  the  injury  received  by  the  plaintiff  resulted 
fix>ni  the  negligence  of  the  driver  of  the  car,  or  that  it  showed 
the  n^ligence  of  the  plaintiff,  or  that  of  those  having  the 
care  of  him,  and  whose  negligence  was  imputable  to  him, 
contributed  to  the  injury  received.  Upon  the  first  ground  no 
question  is  made  by  the  counsel  of  the  appellant.  The  negli- 
gence of  the  driver  was  clearly  proved.  It  was  his  duty, 
while  driving  in  the  streets  of  Brooklyn,  to  keep  entire  control 
of  his  team  as  far  as  practicable;  to  be  in  a  position  to  speed- 
fly  apply  the  brake;  and  to  be  vigilant  in  observing  the  track, 
80  as  to  enable  him  as  far  as  practicable  to  avoid  inflicting 
injury  upon  others.  All  of  this  was  omitted  by  the  driver 
upon  the  occasion  in  question.  Upon  the  latter  ground  there 
is  more  doubt.  In  Harifidd  v.  Raper^  21  Wend.  615  [34  Am. 
Dec  273],  it  was  held  that  when  a  child  of  such  tender  years 
as  to  be  incapable  of  avoiding  danger  was  permitted  by  his 
parents  or  guardians  to  be  in  the  public  streets,  and  then  re- 
ceived an  injury  by  being  run  over  by  a  traveler  who  failed  to 
discover  him  while  standing  or  sitting  in  the  traveled  track, 
they  could  not  recover,  unless  the  traveler  was  guilty  of  gross 
ne^gence,  or  inflicted  the  injury  voluntarily.  The  principle 
of  this  case  has  been  since  its  determination  often  applied  by 
the  courts  of  this  state  to  analogous  cases,  and  must  now  be 
regarded  as  the  settled  law,  notwithstanding  a  somewhat  dif- 
ferent rule  prevails  in  some  of  the  other  states:  See  Daley  v. 
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Norwich  R.  R.  Co.^  26  Conn.  691  [68  Am.  Dec.  431],  and  cases 
cited. 

This  brings  us  to  an  inquiry  as  to  the  degree  of  care  re- 
quired from  parents  and  guardians  in  keeping  such  a  child 
from  the  street.  The  counsel  for  the  defendant  insists  that  it 
must  be  such  care  as  effectually  to  accomplish  the  object,  and 
that  anything  short  of  this  is  negligence;  while,  on  Uie  other 
hand,  it  is  claimed  by  the  plaintiff  that  to  constitute  negligence 
in  the  parent  or  guardians  there  must  be  an  omission  of  such 
care  as  persons  of  ordinary  prudence  exercise  and  deem  ade- 
quate for  that  purpose.  The  latter  appears  to  be  the  conclusion 
required  by  the  analogies  of  the  law.  Legal  negligence  is  the 
omission  of  such  care  as  persons  of  ordinary  prudence  exercise 
and  deem  adequate  to  the  circumstances  of  the  case.  This 
definition,  applied  to  the  point  in  consideration,  will  exonerate 
the  parents  from  the  charge  of  negligence,  if  they  used  that 
degree  of  care.  This  conclusion  is  also  supported  by  the  rea- 
soning in  Hartfield  v.  Roper^  supra.  It  is  there  said  that  the 
law  has  placed  infants  in  the  hands  of  vigilant  and  generally 
affectionate  keepers,  their  own  parents,  and  if  there  be  any 
legal  responsibility  for  damages,  it  li*is  on  them.  Surely,  an 
infant  could  not  recover  against  his  parent  or  guardian  for 
negligence  in  permitting  him  to  escape  into  the  street,  unless 
he  could  show  some  omission  of  ordinary  care  to  prevent  it 
The  inquiry  upon  this  point,  then,  is,  whether  the  parents  of 
the  plaintiff  were  guilty  of  negligence  in  permitting  him  to  get 
into  the  street;  for  if  not,  the  nonsuit  cannot  be  sustained  upon 
that  ground.  The  evidence  shows  that  he  was  not  permitted 
to  go  unattended  in  the  street;  that  he  was  lost  sight  of  by  his 
sister  for  only  about  twenty  minutes;  that  his  only  means  of 
access  to  the  street  was  by  climbing  out  of  an  open  window, 
which  only  came  within  four  feet  of  the  floor.  There  was  no 
evidence  that  he  had  ever  before  got  out  of  this  window,  or 
attempted  to.  I  do  not  think  that  failing  to  guard  this  aper- 
ture will  warrant  the  conclusion,  as  matter  of  law,  that  the 
parent  was  guilty  of  negligence.  At  most,  it  should  only  have 
been  submitted  to  the  jury  as  a  question  of  fact.  The  only  re- 
maining question  is,  whether  the  plaintiff  himself  was  guilty 
of  negligence  contributing  to  the  injury.  This  leads  to  an  in- 
quiry as  to  what  degree  of  care  is  required  of  an  infant  four 
years  old.  In  Daley  v.  Norwich  R.  R.  Co.^  supra,  it  was  held 
that  negligence  could  not  be  imputed  to  a  child  of  such  tender 
rears  as  to  be  wholly  incapable  of  the  exercise  of  care.     In 
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Bobinson  y.  Cane^  22  Vt  213  [54  Am.  Deo.  67],  it  was  held  that 
all  that  eould  be  required  of  Btioh  a  obild  was  the  exercise  of 
such  care  as  it  was  capable  of.  In  Lynch  ▼.  Nurdiny  41  Eng. 
Com.  L.  422,  it  was  held,  where  the  defendant's  cartman  had 
left  his  horse  and  cart  standing  unattended  in  the  street  for  half 
an  hour,  and  children  gathered  around  it  for  play,  and  the  plain- 
tiff got  into  the  cart,  and  while  getting  out,  another  lad  started 
the  horse,  thereby  causing  the  plaintiff  to  fall,  and  the  cart  to 
run  oyer  him,  breaking  his  leg,  that  the  plaintiff  could  recoyer. 
It  will  be  obseryed  that  in  this  case  the  plaintiff  (seyen  years 
old)  had  done  a  positiye  act  (getting  into  the  cart),  in  itself 
wrongful,  and  which  had  directly  contributed  to  the  injury, 
and  which  would  most  clearly  haye  barred  an  action  by  an 
adult  for  a  similar  injury,  yet  the  court  held  he  had  acted 
from  childish  instinct,  and  that  this  was  not  an  impediment 
in  the  way  of  a  recoyery.  These  cases  show  that  a  somewhat 
different  rule  in  determining  the  care  to  be  exercised  is  to  be 
applied  to  infants  than  is  applicable  to  adults,  when  the  in- 
quiry is  whether  their  negligence  has  contributed  to  an  injury 
receiyed;  that  if  there  is  no  negligence  in  the  parents  or  guar- 
dians in  permitting  the  child  to  be  in  the  street,  and  he  has 
then  receiyed  an  injury  from  the  negligence  of  another,  he  can 
maintain  an  action,  unless  he  has  omitted  such  care  as  might 
reasonably  be  expected  from  one  of  his  capacity.  Applying 
this  rul9  to  the  conduct  of  the  plaintiff,  the  eyidence  shows 
that  he  was  not  guilty  of  the  omission  of  any  care  that  might 
haye  been  expected  from  one  of  his  years.  After  getting  into 
the  street,  he  ran  along  Tenth  until  he  came  to  First,  and  then 
ran  across  the  track  ahead  of  the  team,  getting  out  of  their 
way,  but  not  out  of  the  way  of  the  dash-board  of  the  car.  He 
was  too  young  to  possess  discretion  to  guard  against  that  dan- 
ger, and  his  not  doing  so  is  not,  under  the  circumstances,  to 
be  r^arded  as  negligence  in  him. 

The  order  appealed  from  must  be  affirmed,  and  judgment 
final,  upon  the  stipulation,  be  giyen  to  the  plaintiff. 

Mason,  J.  In  law,  some  persons  are  independent,  and  some 
are  subject  to  another,  or  as  it  is  expressed  in  the  ciyil  law, 
Qussdam  penonm  8ui  juris  sunt^  qumdam  olietLO  juri  subjects. 
This  rule  applies  to  infants  in  their  relations  to  society,  who 
are  of  such  tender  age  that  they  are  incapable  of  self-control 
and  personal  protection.  An  infant  in  its  first  years  is  not 
wijwru.    It  belongs  to  another,  to  whom  discretion  in  the  care 
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of  its  person  is  exclusively  confided.    The  custody  of  the  in- 
fant of  tender  years  is  confided  by  law  to  its  parents,  or  those 
standing  in  loco  parentis;   and  not  having  that  discretioo 
necessary  for  i)ersonal  protection,  the  parent  is  held  in  law  to 
exercise  it  for  him,  and  in  cases  of  personal  injuries  received 
from  the  negligence  of  others,  the  law  imputes  to  the  infant 
the  negligence  of  the  parents.    The  infant  being  non  9ui  juris^ 
and  having  a  keeper  in  law,  to  whose  discretion  in  the  care 
of  his  person  he  is  confided,  his  acts,  as  regards  third  i)er8onBy 
must  be  held  in  law  the  act  of  the  infant;  his  negligence,  the 
negligence  of  the  infant.    The  law  has  not  fixed  the  age  at 
which  the  infant  shall  be  deemed  in  law  non  sui  juris,  al- 
though it  may  be  safely  assumed  in  law  that  an  infant  of  the 
age  of  three  years  and  seven  months  is  not  sui  juris.    In  the 
case  of  Rartjield  v.  Roper^  21  Wend.  615,  it  was  held  that  an 
infant  of  the  age  of  two  years  was  not  sui  juris;  while  in  the 
case  of  McMahon  v.  Mayor  etc,  of  N.  F.,  83  N.  Y.  642,  it  was 
held  that  an  intelligent  boy  of  the  age  of  eleven  years  was 
sui  juris.    The  case  of  Honesburgher  v.  Second  Avenue  R.  R, 
Co.f  83  How.  195,  where  the  infant  was  a  sprightly  boy  of 
the  age  of  six  or  seven  years,  the  case  was  regarded  so  near  the 
border  line  that  it  was  held  proper  to  submit  the  case  to  the 
jury  to  decide  whether  the  infant  was  sui  juris  or  not.  If  there 
were  any  doubt  as  to  this  child  being  of  the  age  and  capacity 
that  in  law  he  should  be  held  sui  juriSy  it  certainly  should 
have  been  left  to  the  jury  to  say  by  their  verdict  whether  he 
^as  so  or  not    I  apprehend,  however,  that  it  is  not  to  be 
doubted,  in  a  case  like  the  present,  that  an  infant  of  three  to 
four  years  of  age  is  not  to  be  deemed  sui  juris,  but  to  be 
deemed  in  law  as  in  the  keeping  of  his  parents  or  other  law- 
ful custodians.    The  rule  is  well  settled  by  the  adjudications 
in  this  state  that  such  an  infant,  who  is  non  sui  juris,  is  in- 
capable of  forfeiting  its  remedy  against  a  conceded  wrong- 
doer, by  his  i)ersonal  negligence,  and  it  is  for  this  very  reason 
that  it  is  constructively  chargeable  with  the  negligence  of  its 
legal  custodian. 

As  this  child  had  not,  by  any  personal  wrong  of  its  own, 
forfeited  its  right  of  action  for  this  injury,  the  defense  in  this 
case  must  be  predicated  upon  constructive  negligence,  or  upon 
imputing  to  the  plaintiff  and  charging  him  with  the  negli- 
gence of  his  mother.  This  is  a  good  defense  in  law,  if  it  is 
made  out,  and  the  only  question  is,  whether,  upon  the  evidence 
in  the  case,  this  defense  is  so  clearly  manifest  that  the  judge 
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was  justified  in  taking  the  case  from  the  jury.  I  do  not  think 
it  was,  and  consequently  the  general  term  were  right  in  grant- 
ing a  new  trial.  It  was,  to  say  the  least,  a  (air  question  for 
the  jury  ui>on  the  evidence,  whether  the  imputation  of  negli- 
gence can  be  attributed  to  the  mother,  in  the  escape  of  this 
child  from  the  house  into  the  street,  where  it  was  injured,  and 
if  she  was  not  guilty  of  negligence  in  this  particular,  then  the 
plaintiff  was  clearly  entitled  to  recover,  for  the  defendant's 
driver  was  certainly  guilty  of  negligence  in  running  over  the 
plaintiff.  There  can  be  no  doubt  that,  had  he  been  giving  or- 
dinary attention  to  his  duties,  this  injury  would  never  have 
occurred;  and  I  cannot  but  think  it  was  a  (grossly  negligent 
act  in  this  driver  to  wind  his  lines  around  the  brake,  and 
trust  to  the  mules  entirely  to  govern  themselves  in  the  streets 
of  this  populous  city,  and  giving  his  exclusive  attention  to  the 
bird  he  had  caught,  and  not  to  his  team.  An  infEmt  of  even 
this  tender  age  is  not  an  outlaw  in  the  street,  where  all 
persons  may  be  grossly  negligent  in  regard  to  his  person;  and 
where  he  escapes  from  the  house  of  his  keepers  without  any 
£ault  or  negligence  of  those  having  the  custody  of  him,  then 
the  rule  of  law  that  it  is  a  defense  to  those  who  have  negli- 
gently injured  him  to  show  that  his  personal  negligence  con* 
coned  in  producing  the  injury,  does  not  apply. 

The  chUd,  being  nan  9vi  jurisy  cannot  personally  be  held  to 
any  rule  of  conduct  in  regard  to  such  negligence.  He  is  inca- 
pable in  law  of  doing  any  act  that  will  deprive  him  of  his 
action  for  injuries  negligently  inflicted  upon  him  by  others. 
His  parent,  or  other  custodian,  cannot  be  chargeable  with 
negligence  for  his  conduct  in  the  street,  where  the  child  has 
escaped  from  the  house  without  their  knowledge  or  negligence. 
Any  other  rule  would  be  unjust  and  unreasonable,  as  afford- 
ing no  protection  to  helpless  infants  against  injuries  from  the 
negligent  and  careless  conduct  of  others.  In  short,  it  would 
make  them  litUe  less  than  outlaws  in  the  street,  unless  at- 
tended by  their  parents  or  other  lawful  custodians.  They  are 
not  beyond  the  pale  of  the  law  when  in  the  streets.  Common 
humanity  is  alive  to  their  protection,  and  the  law,  both  in  rea- 
son and  justice,  and  out  of  compassion  to  their  weakness  and 
inability  to  protect  themselves,  should  throw  a  broader  shield 
of  protection  around  them  against  injuries  from  the  careless 
conduct  of  the  strong  than  it  affords  to  an  adult,  who  is  capa- 
ble of  self-defense  and  protection. 

There  is  no  reason,  propriety,  or  justice  in  the  rule  which 
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would  give  no  more  protection  to  the  one  than  to  the  other. 
The  law  in  this  class  of  cases  is  not  subject  to  such  a  reproach. 
It  says  the  infant  of  three  and  a  half  years  cannot  be  expected 
to  exercise  discretion  and  govern  himself  cautiously  as  regards 
danger,  and  consequently  he  shall  be  held  in  law  non  suijuriSj 
and  none  who  have  negligently  and  carelessly  injured  him 
should  be  permitted  to  say  he  was  personally  negligent,  and 
thereby  contributed  to  the  injury.  The  law  very  wisely  says: 
At  the  same  time  his  keeper  or  custodian  must  not  be  guilty 
of  any  negligence  in  allowing  him  to  be  exposed  to  the  danger; 
if  he  does,  his  custodian's  negligence  shall  be  imputed  to  him. 

Applying  these  principles  to  this  case,  the  judge  at  circuit 
was  not  justified  in  nonsuiting  the  plaintiff,  and  the  general 
term  were  right  in  granting  a  new  trial,  and  the  order  should 
be  affirmed,  and  judgment  given  for  the  plaintiff. 

Judgment  affirmed. 

Those  Questions  of  Law  Relatd^g  to  Inearth  and  the  law  of  Tiegligenc^y 
generally,  as  applied  to  children  of  tender  years,  will  be  found  discnased  at 
length  in  the  following  cases  and  the  notes  thereto:  Lqfayette  etc  IL  Ji.  Co. 
▼.  Hvffman,  02  Am.  Dec.  318;  PUUiburgh  etcH.B.  Co.  ▼.  Vkung't  Adm'r^  92 
Id.  269|  City  qf  CJueago  v.  Starr,  89  Id.  422;  Smith  ▼.  O'Connor^  86  Id.  682; 
Baltimore  etc  R.  R.  Co.  ▼.  Brdnig,  90 Id.  49;  Sheridan ▼.  BroMyndiN.  R.  R. 
Co.,  93  Id.  490;  Host  Tennessee  etc  R.  R  Co.  ▼.  St.  John,  73  Id.  149;  Ranch  ▼. 
Lhffd,  72  Id.  747. 

Neoligenoe  ov  Stbeet-oab  Dbiysr:  See  Nkhoh  ▼.  Sixth  Avenue  R.  R.  Cb., 
97  Am.  Deo.  78a 

The  pbincipal  case  sab  been  cqted  in  the  following  cases,  and  to  the 
points  indicated:  Less  prudence  and  precaution  are  required  from  a  lad  of 
immature  years  than  of  a  person  of  maturity,  and  others  in  their  relations  to 
him  must  act  accordingly:  Menta  ▼.  Second  Avenue  R.  R.  Co.,  3  Abb.  App.  274; 
PendrU  ▼.  Second  Avenue  R  R.  Co.,  34  N.  Y.  Super.  Ct.  485.  The  rule  is  that 
he  shall  exerdse  such  care  and  prudence  as  a  person  of  his  age  of  ordinary 
prudence  would  exercise  under  like  circumstances:  Reynolds  v.  Ilew  Tork 
Cent,  etc  R.  R.  Co.,  2  Thomp.  &  0.  646.  The  conduct  of  the  child  may  have 
an  important  bearing  on  the  question  of  the  defendant*s  negligence;  but  when 
the  latter  is  clearly  negligent,  contributory  personal  negligence  on  the  part 
of  an  infant  obriously  not  sui  juris  cannot  be  alleged:  Kunz  ▼.  City  qf  TVoy,  36 
Hun,  617.  Where  the  defendant  could  by  ordinary  care  have  avoided  the  in- 
jury to  the  child,  contributory  negligence  wiU  not  bar  the  infant's  action:  JTen- 
yon  ▼.  New  York  Cent,  etc  R.  R.  Co.,  5  Id.  479.  It  is  not  the  policy  of  the  law 
to  award  damages  for  injuries  to  children  whose  parents  have  been  negligent 
in  its  care,  and  in  exposing  it  to  the  injury:  McLain  v.  Van  Zandt,  48  How. 
Pr.  80.  When  it  appears  that  a  child  which  at  the  time  of  receiving  an  in- 
jury was  unattended,  it  is  ordinarily  a  question  of  fact  for  the  jury  whether, 
under  the  circumstances,  its  parents  were  negligent  in  permitting  it  to  be  so^ 
or  had  not  exercised  the  prefer  vigilance  in  caring  for  it:  FalUm  v.  Central 
Park  etc  R.  R.  Co.,  64  N.  Y.  13,  18;  Prendegaet  v.  New  Tork  Cent  etc.  R.  R. 
Co.,  58  Id.  653;  Ihl  v.  FoHy-second  Street  etc  R.  R.  Co.,  47  Id.  322;  Emm  v. 
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Ckkago  etc  R.  R.  Co.,  38  Wia.  628;  Jokn$on  ▼.  Ohieoffo  etc  B.  JL  Co.,  41^  Id. 
632.  A  child  less  than  four  years  of  age  is  mm  nU  Jwrit,  and  is  incapable  of 
self -oontrol  and  personal  protection.  The  negligence  of  its  parents  will  be 
atferibnted  to  it:  McLamv.  VanZancU,  89  K.  Y.  853.  A  child  wm  md  JurU 
is  incapable  of  personal  contribntoty  negliganoe:  MuXUmty  ▼.  Spmoe,  15  Abb. 
Ft..  N.  S.,  329.  And  the  negligence  of  a  parent  will  not  defeat  the  action  of 
A  child  fKM  mi  juris,  where  the  child  has  done  nothing  which  would  be  negli- 
gence in  an  adolt:  McChrry  ▼.  Loomis,  63  K.  Y.  106.  Children  are  not 
beyond  the  law  when  in  the  streets,  and  the  law,  through  both  reason  and 
justice,  and  ont  of  compassion  for  their  weakness  and  inability  to  take  care 
of  themaelTeay  shoold  throw  a  broader  shield  of  protection  around  them 
B^jainat  injuries  from  the  careless  conduct  of  the  strong  than  it  affords  to  an 
adnlt  who  is  capable  of  self-defense  and  protection:  PendrU  v.  Second  Avemm 
A  iL  (%.,  43  How.  Ft.  410;  S.  C,  34  K.  Y.  Super.  Ct.  485. 


Booth  v.  Bieece. 

[88  Nbw  York,  488.] 

AflBBcr  — Emplotsb  cm  TxAnarxH  Sbmt  to  Get  Grain  not  Bound  vr 
Fbiob  DncANDXD  ow  Hm. — Defendants  sent  their  teamster  with  a 
note  to  plaintiff  to  get  some  rye,  saying  that  they  would  pay  for  it  later. 
Plaintiff  gave  the  rye  to  the  teamster,  saying  that  he  would  not  take 
less  than  seventy-five  cents  per  bushel  for  it,  and  telling  him  to  inform 
defendants.  The  teamster  called  the  next  day  for  another  load,  falsely 
telling  plaintiff  that  he  had  told  of  his  price  and  that  defendants  were 
satisfied  with  it;  whereupon  plaintiff  gave  him  another  load.  In  an 
action  by.  plaintiff  to  recover  the  seventy-five  cents  per  bushel,  hdd, 
that  the  teamster's  agency  was  only  manual,  and  that  he  could  not  lund 
his  employers  by  assent^  to  the  prioe;  that  consequently  the  parties 
had  never  agreed  upon  a  prioe,  and  that  only  the  market  value  could  be 


Thb  opinion  contains  a  sufficient  statement  of  the  case. 
N,  A.  Woodwardf  for  the  appellant. 
/.  Herron^  for  the  respondent. 

By  Coorty  Mason,  J.  As  the  order  reversing  the  judgment 
in  this  case  and  granting  a  new  trial  does  not  state  that  it  was 
reversed  upon  questions  of  fact,  section  272  of  the  code  de- 
clares that  it  shall  not  be  deemed  to  have  been  reversed  upon 
questions  of  fact,  and  consequently  in  this  court  we  are,  for 
the  purpose  of  review,  to  assume  the  facts  as  found  by  the 
referee,  and  are  only  permitted  to  review  the  questions  of  law. 

Assuming,  as  we  must,  from  the  findings  of  the  referee,  and 
as  was  assumed  by  the  supreme  court,  that  there  was  no 
meeting  of  the  minds  of  the  parties  upon  the  price  to  be  paid 
for  the  rye,  I  am  not  able  to  see  how  the  order  appealed  from 
can  ixMSsibly  be  sustained. 
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There  could  be  no  contract  as  to  price,  unless  the  minds  of 
the  parties  met  upon  the  subject  and  fixed  upon  a  price.  The 
fact  that  the  plaintiff  supposed  he  was  selling  his  rye  at  six 
shillings  per  bushel  does  not  entitle  him  to  recover  that  price 
of  the  defendants,  if  the  defendants  understood  and  believed 
when  they  received  it  that  there  was  no  price  fixed  upon  it, 
and  that  they,  consequently,  were  only  liable  to  pay  the  mar- 
ket price,  which  the  referee  finds  to  be  fifty  cents  per  bushel. 

The  principle  applied  to  this  case  in  the  supreme  court,  as 
appears  by  the  opinion  printed  in  the  case,  has  no  application, 
and  cannot  be  applied  to  this  case  upon  the  iactB  found  by 
the  referee,  or  upon  those  assumed  by  that  court  in  disposing 
of  the  case.  The  complainant  charges  a  sale  of  the  rye  by 
the  plaintiff  to  the  defendants  upon  an  agreed  price.  The 
referee  has  found  that  there  was  no  price  agreed  upon,  and 
that  Babcock  had  no  authority  from  the  defendants  to  con* 
tract  at  aU;  that  his  agency  was  manual,  mechanical,  and  no 
more.  The  &ct  that  plaintiff  told  Babcock,  the  teamster  who 
brought  a  written  order  from  the  defendants  to  the  plaintiff 
for  the  rye,  that  he  must  have  six  shillings  per  bushel,  and 
that  he  was  directed  to  inferm  the  defendants  so  when  he  got 
home  with  the  first  load,  and  that  he  omitted  to  inform  them, 
added  to  the  fact  that  when  he  returned  for  the  second  load 
he  stated  an  untruth  in  informing  the  plaintiff  that  he  had 
told  the  defendants  and  communicated  to  them  the  prioe,  and 
that  they  expressed  themselves  satisfied  with  the  price,  caxmot 
make  a  bargain  on  the  part  of  the  defendants  as  to  price. 
Neither  does  it  present  a  case  where  the  principle,  that  if  one 
of  two  parties  must  suffer,  it  should  be  the  one  who  employed 
the  agent  by  whom  the  fraud  which  occasioned  the  injury,  was 
practiced:  Dunlap's  Paley  on  Agency,  302, 303;  Bank  of  UniUd 
States  V.  DatTis,  2  Hill,  451;  North  R.  Bank  v.  Aymar,  3  Id.  268; 
Lobdell  V.  Baker^  1  Met.  203  [35  Am.  Dec.  358];  CardweU  v. 
Hicks,  37  Barb.  463.  The  action  is  not  in  fraud,  but  in  aasump- 
titf  to  recover  upon  the  contract,  as  for  a  fixed  and  agreed  price, 
fifty  per  cent  higher  than  the  real  value  of  the  rye.  The  plain- 
tiff, when  he  discovered  the  fraud  practiced  upon  him  by  Bab- 
cock, the  defendant's  teamster,  might  have  rescinded  the  sale, 
demanded  his  rye,  and  sued  the  defendants  in  trover  if  they 
refused  to  give  it  up.  In  such  a  case,  however,  he  could  only 
recover  the  value  of  his  rye  and  the  interest  thereon  from  the 
time  of  the  conversion.  There  is  no  principle,  however,  appli- 
cable  to  the  facts  found   by  the  referee  in  this  case  upon 
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which  the  defendants  can  be  held  liable  to  pay  six  ahillings 
per  bushel  for  this  rye  as  upon  a  contract  price  agreed  upon, 
when  the  fetct  is  found  that  they  never  made  any  such  agree- 
ment. It  is  not  the  case  of  a  contract  made  by  an  agent  who 
assumes  himself  to  contract  as  to  price,  and  who  claims  to 
have  general  authority  to  bind  his  principals,  and  whom  the 
parties  have  apparently  clothed  with  such  authority,  but  have 
in  £Etct  given  him  ins^ctions  not  to  pay  so  much.  In  fact, 
Baboock  did  not  assume  to  contract  with  the  plaintiff  as 
agent  of  the  defendants,  nor  did  the  defendants  rely  upon  any 
i^reement  made  with  him,  nor  did  he  make  any  agreement. 

The  defendants  sent  this  written  order  to  the  plaintiff,  in* 
closed  in  a  sealed  envelope,  saying  to  him:  "Please  to  send  us 
a  load  of  rye,  and  we  will  settle  with  you  for  the  same  at  any 
time  that  you  are  down  here."  The  plaintiff  deliveied  the  rye 
to  Baboock,  saying  that  be  would  not  sell  it  less  than  seventy- 
five  cents  per  bushel,  and  directing  him  to  tell  the  defend* 
ants  so. 

He  takes  the  rye  to  the  defendants,  but  does  not  tell  them, 
and  when  he  goes  for  the  second  and  last  load  he  is  asked  by 
the  plaintiff  what  the  defendants  say  as  to  the  price,  and  he 
replies  with  a  falsehood,  by  saying  that  they  expressed  them- 
selves satisfied;  and  then  the  plaintiff  delivers  the  second 
load.  The  defendants  receive  the  rye,  as  they  suppose,  upon 
their  own  order,  without  any  agreed  price.  There  is  no  prin- 
ciple of  law  which,  upon  these  fiicts,  will  hold  the  defendants 
t^  an  agreement  to  pay  six  shillings  per  bushel,  when  the  fact 
stands  in  the  case  found  by  the  judgment  of  this  court  that 
Babcock  had  no  authority  from  the  defendants  to  contract  at 
all  in  regard  to  the  rye.  This  agency  was  merely  manual,  to 
take  the  rye  from  the  plaintiff  to  the  defendants  if  he  would 
let  it  go  on  the  defendants'  written  order. 

The  order  appealed  from  must  be  reversed,  and  the  judg- 
ment of  the  referee  affirmed. 
Judgment  affirmed. 

AoMiior.  — Special  agent's  aoti,  to  bind  hia  prindpalt  mnat  be  shown  to  be 
within  the  antfaority  oonferred  on  him;  he  can  only  aet  to  the  extent  of  the 
inthority  conferred,  and  the  principal  is  not  boond,  nnless  saeh  anthority  is 
strictly  porsoed:  Pwnkjf  ▼.  Morriaont  63  Am.  Dea  424;  CchmUehael  ▼.  Bmdt, 
70  Id.  226;  8mhg$  Fund  Soekiiy  y.  Savings  Bank,  78  Id.  390. 

Tbs  FsmoiPAL  CASS  IB  oiTSD  to  the  point  that  to  make  a  valid  coDtrad 
the  minds  of  the  parties  most  meet»  and  both  must  intend  to  enter  into  the 
•Creement  expressed  by  its  terms,  in  Ouittr.  OmUd,  67  K.  T.  234;  Somniim 
Y.  Tnaeoit,  17  Hnn,  434. 


CASES  AT    liAW 

or  TBI 

SUPREME    COURT 

NORTH  CAROLINA. 


Bbnbow  V.  North  Carolina  Bailroad  Go. 

rPHILLIPt'B  L4W,  421.] 

VllLUBB  07  OoMMOK  O1BBIX&  TO  DsLZVKB  GooD0  at  the  hsiiaI  plaoo  of  d»- 
liTery^  and  «a  attempt  to  deliver  them  at  a  new,  nnntnal*  and  ill-nited 
plaoe^  resulting  in  the  Iom  of  the  goods,  makes  the  carrier  respooBiUi 
therefor,  on  the  ground  of  a  failure  to  deliver  aooording  to  contraot 

Wbkhkb  Eailboad  Company  zb  Gomfslud)  to  FusmaB  Uilf  to  rernovt 
heavy  artidee  from  their  platform  to  wagons  sent  to  hanl  them  away, 
and  whether  if  each  is  the  role  the  company  is  lisble  for  loes  as  a  com* 
mon  carrier,  or  merely  as  bailees  for  hire,  jmobtb. 

Ths  opinion  contains  the  fiiicts* 

8coU  and  Seott^  for  the  appellant. 
Moore^  contra. 

By  Court,  PsABSONy  C.  J.  The  oar  which  broaght  the  hogs- 
head of  molasses  passed  beyond  the  old  warehouse  to  come  in 
on  the  side-track,  and  was,  owing  to  the  location  of  other  cars, 
stopped  at  the  western  end  of  the  new  platform,  and  was  not 
brought  back  to  the  old  warehouse.  "  Plaintiff's  driver  ap- 
plied for  the  molasses,  and  the  agent  told  him  to  drive  around; 
that  it  was  at  the  west  end  of  the  new  platform."  In  the  at 
tempt  to  remove  the  molasses  firom  the  car  to  the  wagon,  using 
the  west  end  of  the  new  platform  as  a  resting-place,  the  mo- 
lasses was  lost. 

It  is  clear  firom  the  statement  of  the  case  that  the  defend- 
ant's agent  intended  to  land  the  molasses  on  the  platform  at 
the  old  warehouse,  and  failed  to  do  so  because  some  other  cars 
were  on  the  side-track;  and  it  is  to  be  inferred  that  the  driver 
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of  the  plaintiff  applied  for  it  at  the  old  warehotiBey  and  was 
told  ''to  drive  around."  So  we  must  take  it  that  the  platform 
at  the  old  warehouse  was  the  usual  place  at  which  heavy  arti- 
cles were  landed,  and  the  attempt  to  remove  the  molasses  from 
the  car  to  the  wagon  at  the  west  end  of  the  new  platform  (a 
place,  by  the  bye,  which  was  veiy  ill  suited  for  the  purpose), 
at  an  angle  of  forfy-five  degrees,  was  resorted  to  by  the  agent 
of  the  defendant,  in  order  to  get  around  the  difficulty  caused 
by  other  cars  being  in  the  way. 

We  hold,  upon  this  state  of  facts,  that  the  defendant  is  lia- 
ble for  the  loss,  on  the  ground  that  the  molasses  was  not  d^ 
livered  according  to  its  contract  as  a  common  carrier. 

If  the  molasses  had  been  landed  on  the  platform  at  the  old 
warehouse,  the  usual  place  of  landing  such  articles,  we  incline 
to  the  opnion  tiiat  the  transit  of  the  article  would  have  been 
at  an  end,  so  as  to  relieve  the  defendant  from  further  liability 
as  a  common  carrier. 

Whether  railroad  companies  are  compellable  to  furnish 
hands  to  remove  heavy  articles  from  the  platform  to  wagons 
sent  to  haul  them  away  is  a  question  into  which  we  do  not 
enter,  except  to  remark  that  such  a  practice  would  greatly 
promote  the  convenience  of  persons  who  employ  the  road,  and 
add  much  to  its  business. 

We  also  refrain  from  expressing  an  opinion  how  frur,  if  there 
be  such  a  practice,  the  railroad  companies  would  be  liable  for 
loss  ascommon  carriers,  or  merely  as  bailees  for  hire  (we  put 
OQt  of  the  question  the  notion  of  a  gratuitous  bailment),  be- 
cauBe  it  is  not  set  out  in  the  case  whether  there  is  such  a  prac- 
tice at  the  Greensboro  station  or  not,  and  it  may  be  that  the 
attempt  in  this  case  to  load  the  wagon  is  attributable  to  a 
denre  to  get  the  molasses  into  the  wagon  at  an  unusual  and 
▼ezy  unfit  place,  because  of  the  difficulty  of  getting  the  car  up 
to  the  right  place.  So  this  instance  does  not  furnish  any 
ground  sufficient  to  infer  a  practice. 

As  is  said  in  HUUard  v.  WUmingUm  &  W.  R.  R.  Co.^  6 
'oDes,  843:  ^*  We  prefer  feeling  our  way  until  the  necessity 
of  the  decision  in  some  case  may  require  a  direct  determina- 
tion." 

Judgment  reversed,  and  judgment  here  for 


l^sunxr  BT  OomiOH  Cabbiib  miut  be  mad*  at  the  uaal  pUoe  ef  die- 
>kMp:  Kokmr.  Paekard,  23  Am.  Dea  459.  See  elao  Ncrway  Pktkm  Cbw  v. 
'toitoiiiCc:  H  R,,  61  Id.  423,  and  note  432L 
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State  v.  Rhodbgl 

[PmutFB'8  Law.  46t.J 

flDBBAVD  QAmroT  Bi  GoHViOTBD  OF  Bativbt  vfoh  Wdb  foT  modanfte  Mr-> 
reotioa  inflioted  apon  her  without  proTOoatioii. 

Kakilt  QovxBinairr  zb  as  Complxtb  ih  Itsxlf  as  the  gtate  gofwmmomM 
IB  in  itself,  and  yet  snbordinate  to  it,  and  it  will  not  he  interfered  wittip 
nor  an  attempt  made  to  control  it»  in  favor  of  either  hnehand  or  wife, 
nnlees  in  cases  where  permanent  or  malicions  uLJniy  is  inflicted  or 
threatened,  or  the  condition  of  the  party  is  intoleraUe. 

HuBBAVB  HAS  Ko  RioHT  TO  Wkip  BIB  Wm;  hut  the  family  government 
will  not  be  interfered  with  in  trifling  cases. 

I»  Dbtkrmindiq  wujn'juut  Husband  b  Guzltt  ow  Batixet  npon  his 
wife,  the  standard  is  the  effect  prodnoed,  and  not  the  manner  of  pro- 
dnoing  it,  or  the  instmment  need. 

Abbault  and  battery,  in  which  it  appeared  that  the  hua- 
band  struck  the  wi£B  three  blows  with  a  switch  about  the  sue 
of  one  of  his  fingers.  The  other  fetcts  are  stated  in  the  opin- 
ion. 

Rogen^  aUomey^eneral^  for  the  state. 

By  Court,  Bbabs,  J.  The  Tiolence  comphiined  of  would, 
without  question,  have  constituted  a  battery,  if  the  subject  of 
it  had  not  been  the  defendant's  wife.  The  questi<»i  is,  how  fSeur 
that  fact  affects  the  case. 

The  courts  have  been  loth  to  take  cognizance  of  trivial  com- 
plaints arising  out  of  the  domestic  relations,  —  such  as  master 
and  apprentice,  teacher  and  pupil,  parent  and  child,  husband 
and  wife.  Not  because  those  relations  are  not  subject  to  the 
law,  but  because  the  evil  of  publicity  would  be  greater  than 
the  evil  involved  in  the  trifles  complained  of,  and  because 
they  ought  to  be  left  to  family  government.  On  the  civil  side 
of  this  court,  under  our  divorce  laws,  such  cases  have  been 
unavoidable  and  not  unfrequent.  On  the  criminal  side,  there 
are  but  two  cases  reported.  In  one,  the  question  was  whether 
the  wife  was  a  competent  witness  to  prove  a  battery  by  the  hus- 
band upon  her,  which  inflicted  no  great  or  permanent  injury. 
It  was  decided  that  she  was  not  In  discussing  the  subject, 
the  court  said  that  the  abstract  question  of  the  husband's 
right  to  whip  his  wife  did  not  arise:  State  v.  J7tiMy,  Busb. 
123.  The  other  case  was  one  of  a  slight  battery  by  the  hus- 
band upon  the  wife  after  gross  provocation.  He  was  held  not 
to  be  punishable.  In  that  case,  tbe  court  said  that  unless 
some  permanent  injury  be  inflicted,  or  there  be  an  excess  of 
violence,  or  such  a  degree  of  cruelty  as  shows  that  it  is  in- 
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^cted  to  gratify  his  own  bad  passions,  the  law  will  not  invade 
the  domestic  forum,  or  go  behind  the  curtain:  State  v.  Blacky 
1  Winst.  266.  Neither  of  those  cases  is  like  the  one  before  us. 
The  first  case  turned  upon  the  competency  of  the  wife  as  a 
witness,  and  in  the  second  there  was  a  slight  battery  upon  a 
strong  provocation. 

In  this  case  no  provocation  worth  the  name  was  proved. 
The  fact  found  was,  that  it  was  '*  without  any  provocation  ex- 
cept some  words  which  were  not  recollected  by  the  witness.^ 
The  woids  must  have  been  of  the  slightest  import  to  have 
made  no  impression  on  the  memory.  We  must  therefore  con- 
sider the  violence  as  unprovoked.  The  question  is  therefore 
plainly  presented  whether  the  court  will  allow  a  conviction  of 
the  hpflband  for  moderate  correction  of  the  wife  without  provo- 
cation. 

Our  divorce  laws  do  not  compel  a  separation  of  husband 
and  wife,  unless  the  conduct  of  the  husband  be  so  cruel  as  to 
render  the  wife's  condition  intolerable  or  her  life  burdensome. 
What  sort  of  conduct  on  the  part  of  the  husband  would  be 
allowed  to  have  that  effect  has  been  repeatedly  considered. 
And  it  has  not  been  found  easy  to  lay  down  any  iron  rule 
upon  the  subject.  In  some  cases  it  has  been  held  that  actual 
and  repeated  violence  to  the  person  was  not  sufficient;  in 
others,  that  insults,  indignities,  and  neglect,  without  any  actual 
violence,  were  quite  sufficient; — so  much  does  each  case  de- 
pend upon  its  peculiar  surroundings. 

We  have  sought  the  aid  of  the  experience  and  wisdom  of 
other  times  and  of  other  countries. 

Blackstone  says:  "That  the  husband,  by  the  old  law,  might 
give  the  wife  moderate  correction;  for  as  he  was  to  answer  for 
her  misbehavior,  he  ought  to  have  the  power  to  control  her; 
but  that  in  the  polite  reign  of  Charles  the  Second  this  i>ower  of 
correctioQ  began  to  be  doubted":  1  Bla.  Com.  444.  Whar- 
ton says  that  by  the  ancient  common  law,  the  husband  pos- 
sessed the  power  to  chastise  his  wife;  but  that  the  tendency 
of  criminal  courts  in  the  present  day  is  to  regard  the  marital 
relation  as  no  defense  to  a  battery:  Crim.  Law,  sees.  1259, 
1260.  Chancellor  Walworth  says  of  such  correction  that  it 
18  not  authorized  by  the  law  of  any  civilized  country;  not,  in- 
deed, meaning  that  England  is  not  civilized,  but  referring  to 
the  anomalous  relics  of  barbarism  which  cleave  to  her  juris- 
prudence: Bishop  on  Marriage  and  Divorce,  446,  note.  The  old 
law  of  moderate  correction  has  been  questioned  even  in  Eng- 
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land,  and  has  been  repudiated  in  Ireland  and  Scotland.  The 
old  rule  is  approved  in  Mississippi,  but  it  has  met  with  but 
little  favor  elsewhere  in  the  United  States:  Id.  485.  In  look- 
ing into  the  discussions  of  the  other  states,  we  find  but  little 
uniformity. 

From  what  has  been  said,  it  will  be  seen  how  much  the  sub- 
ject is  at  sea.  And  probably  it  will  ever  be  so;  for  it  will 
always  be  influenced  by  the  habits,  manners,  and  condition 
of  every  community.  Yet  it  is  necessary  that  we  should  lay 
down  something  as  precise  and  practical  as  the  nature  of  the 
subject  will  admit  of  for  the  guidance  of  our  courts. 

Our  conclusion  is,  that  fitmily  government  is  recognized  by 
law  as  being  as  complete  in  itself  as  the  state  government  is 
in  itself,  and  yet  subordinate  to  it;  and  that  we  will  not  in* 
terfere  with  or  attempt  to  control  it  in  favor  of  either  husband 
or  wife,  unless  in  cases  where  permanent  or  malicious  injury  is 
inflicted  or  threatened,  or  the  condition  of  the  x^trty  is  intol- 
erable. For  however  great  are  the  evils  of  ill  temper,  qoamlSi 
and  even  personal  conflicts  inflicting  only  temporary  pain^ 
they  are  not  comparable  with  the  evils  which  would  result 
from  raising  the  curtain  and  exposing  to  public  curiosity  and 
criticism  the  nursery  and  the  bed-chamber.  Every  household 
has  and  must  have  a  government  of  its  own,  modeled  to  suit 
the  temper,  disposition,  and  condition  of  its  inmates.  Mere 
ebullitions  of  passion,  impulsive  violence,  and  temporary  pain, 
affiection  will  soon  forget  and  forgive;  and  each  member 
flnd  excuse  for  the  other  in  his  own  frailties.  But  when 
are  taken  hold  of  by  the  public,  and  the  parties  are  exposed 
and  disgraced,  and  each  endeavors  to  justify  himself  or  her- 
self by  criminating  the  other,  that  which  ought  to  be  forgotten 
in  a  day  will  be  remembered  for  life. 

It  is  urged  in  this  case  that  as  there  was  no  provocation 
the  violence  was  of  course  excessive  and  malicious;  that  every 
one,  in  whatever  relation  of  life,  should  be  able  to  purchase 
immunity  from  pain  by  obedience  to  authority  and  fedthful- 
ness  in  duty.  And  it  is  insisted  that  in  State  v.  Pende^ 
grdas,  2  Dev.  &  B.  365  [31  Am.  Dec.  416],  which  was  the  case 
of  a  school-mistress  whipping  a  child,  that  doctrine  is  laid 
down.  It  is  true  that  it  is  there  said  that  the  master  may 
be  punishable  even  when  he  does  not  transcend  the  powers 
granted;  i.  e.,  when  he  does  not  inflict  permanent  injury,  if 
he  grossly  abuse  his  powers,  and  use  them  as  a  cover  for  his 
malice.    But  observe,  the  language  is  if  he  grossly  abuse  hia 
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powers.  So  that  every  one  would  say  at  once  there  was  no 
canse  for  it,  and  it  was  purely  malicious  and  cruel.  If  this 
be  not  the  rule,  then  every  violence  which  would  amount  to  an 
assault  upon  a  stranger  would  have  to  be  investigated  to  see 
whether  there  was  any  provocation.  And  that  would  contra- 
vene what  we  have  said,  that  we  will  punish  no  case  of  tri- 
fling importance.  If  in  every  such  case  we  are  to  hunt  for 
the  provocation,  how  will  the  proof  be  supplied?  Take  the 
case  before  us.  The  witness  said  there  was  no  provocation 
except  some  slight  words.  But  then,  who  can  tell  what  signifi- 
cance the  trifling  words  may  have  had  to  the  husband?  Who 
can  tell  what  had  happened  an  hour  before,  and  every  hour 
for  a  week?  To  him  they  may  have  been  sharper  than  a 
sword.  And  so  in  every  case  it  might  be  impossible  for  the 
court  to  appreciate  what  might  be  offered  as  an  excuse,  or  no 
excuse  might  api)ear  at  all,  when  a  complete  justification  ex- 
ists. Or  suppose  the  provocation  could  in  every  case  be 
known,  and  the  court  should  undertake  to  weigh  the  provoca- 
tion in  every  trifling  family  broil,  what  would  be  the  standard? 
Suppose  a  case  coming  up  to  us  from  a  hovel,  where  neither 
delicacy  of  sentiment  nor  refinement  of  manners  is  appre- 
ciated or  known.  The  parties  themselves  would  be  amazed 
if  they  were  to  be  held  responsible  for  rudeness  or  trifling 
violence.  What  do  they  care  for  insults  and  indignities?  In 
such  cases,  what  end  would  be  gained  by  investigation  or 
punishment?  Take  a  case  from  the  middle  class,  where 
modesty  and  purity  have  their  abode,  but  nevertheless  have 
not  immunitv  from  the  frailties  of  nature,  and  are  sometimes 
moved  by  the  mysteries  of  passion.  What  could  be  more 
harassing  to  them  or  injurious  to  society  than  to  draw  a 
crowd  around  their  seclusion?  Or  take  a  case  from  the  higher 
ranks,  where  education  and  culture  have  so  refined  nature 
that  a  look  cuts  like  a  knife,  and  a  word  strikes  like  a  ham- 
mer; where  the  most  delicate  attention  gives  pleasure,  and 
the  slighest  neglect  pain;  where  an  indignity  is  disgrace,  and 
exposure  is  ruin.  Bring  all  these  cases  into  court  side  by  side, 
with  the  same  offense  charged  and  the  same  proof  made,  and 
what  conceivable  charge  of  the  court  to  the  jury  would  be 
alike  appropriate  to  all  the  cases,  except  that  they  all  have 
domestic  government,  which  they  have  formed  for  themselves, 
suited  to  their  own  i)ecTiliar  conditions,  and  that  those  govern- 
ments are  supreme,  and  from  them  there  is  no  appeal,  except 
in  cases  of  great  importance  requiring  the  strong  arm  of  the 
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laW|  and  that  to  those  govemmente  they  must  submit  them* 
selves? 

It  will  be  observed  that  the  ground  upon  which  we  have 
put  this  decision  is  not  that  the  husband  has  the  right  to  whip 
his  wife  much  or  little,  but  that  we  will  not  interfere  wi& 
family  government  in  trifling  cases.  We  will  no  more  inter- 
fere where  the  husband  whips  the  wife  than  where  the  wife 
whips  the  husband,  and  yet  we  would  hardly  be  supposed  to 
hold  that  a  wife  has  a  right  to  whip  her  husband.  We  will 
not  inflict  upon  society  the  greater  evil  of  raising  the  curtain 
upon  domestic  privacy  to  punish  the  lesser  evil  of  trifling 
violence.  Two  boys  under  fourteen  years  of  age  fight  upon 
the  play-ground,  and  yet  the  courts  will  take  no  notice  of  it, 
not  for  the  reason  that  boys  have  the  right  to  fight,  but  be- 
cause the  interests  of  society  require  that  they  should  be  left 
to  the  more  appropriate  discipline  of  the  school-room  and  of 
home.  It  is  not  true  that  boys  have  a  right  to  fight;  nor  is  it 
true  that  a  husband  has  a  right  to  whip  his  wife.  And  if  he 
had,  it  is  not  easily  seen  how  the  thumb  is  the  standard  of 
sise  for  th^  instrument  which  he  may  use,  as  some  of  the  old 
authorities  have  said,  and  in  deference  to  which  was  his 
honor's  charge.  A  light  blow,  or  many  light  blows,  with  a 
stick  larger  than  the  thumb  might  produce  no  injury;  but  a 
switch  half  the  size  might  be  so  used  as  to  produce  death. 
The  standard  is  the  effect  produced,  and  not  the  manner  of 
producing  it,  or  the  instrument  used. 

Because  our  opinion  is  not  in  unison  with  the  decisions  of 
some  of  the  sister  states,  or  with  the  philosophy  of  some  very 
respectable  law-writers,  and  could  not  be  in  unison  witii  all 
because  of  their  contrariety,  a  decent  respect  for  the  opin- 
ions of  others  has  induced  us  to  be  very  full  in  stating  the 
reasons  for  our  conclusion.    There  is  no  error. 

Let  this  be  certified*  etc. 

No  error.  

RiOBT  OF  HuBBAMB  TO  Uu  FoBOB  in  coneotiiig  or  restnlniDg  bk  wifst 
Stee  ▼.  Bladk,  86  Am.  Deo.  436,  and  note  treating  the  sabjeet. 

OovTBTB  wn.L  NOT  TsYADM  DoxxBTic  FoRUM  to  try  trifling  oaiee  of  &iiiily 
▼iolenoe»  bat  the  family  relation  cannot  shield  one  who  is  gqjlty  of  malicioDS 
oatrage  or  dangeroas  violence  threatened  or  committed,  and  the  standard  in 
determining  goilt  is  the  effect  produced,  and  not  the  instrument  need:  8taU 
▼.  Mabreif,  64  K.  C.  593;  StaU  ▼.  Jones,  95  Id.  592;  State  v.  Petfie^  80  Id. 
868,  all  citing  the  principal  case. 

Thb  prxvoipal  casb  is  oitbd  in  State  v.  Damdaon,  77  N.  C.  623,  in  sap- 
port  of  the  point  that  where  either  husband  or  wife  is  indicted  for  a  battery 
apon  the  other,  neither  is  a  competent  witness  to  prove  the  crime. 
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StATB   V.   BUOKNBB. 

[PHIIUPS'B  L4W,  Mt.1 

ni  IteODLa  TmwTAWS  which  ohargw  thai  cUlMidaiift  cnteNd 
tiM  pumiw  with  a  strong  hand,  tha  proaaentor  haiag  thaa  and  than 
prcaant^  ia  aoffioianti 

Who  n  ov  Puxuo  ob  FUTAn  Hxokwat,  and  ia  Tiolmft  in  hia 
manaar  and  thiaataning  in  hia  language  to  tha  par^  ovar  whoaa  land 
the  highway  paiwra,  ia  guilty  of  forcible  twwpaaa. 
0!n»T  FununB  Wbicb  Pvbuo  hatb  Sf  Huihwat  ia  thai  of  paariwg 
over  i^  if  th^  miabefaaTe  on  it^  tb^  create  a  muaanoa^  and  If  thqr 
eommit  Tidlenoe^  th^  beoome  traapaaMrB  ab  kMk 

Di  Soil  ov  Hiqhwat  b  hot  di  Pubug^  bat  in  tha  ownar  of  tha 
land  orer  which  it 


Ths  oinnion  contains  the  facts. 

Jfemnum,  for  the  appellant 
Bogen^  aUomey^eneralj  contra. 

By  Court,  Rsadb,  J.  The  indictment  charges  that  the  de- 
jbndant  entered  the  premises  with  a  strong  hand,  the  prose- 
cutor being  then  and  there  present.  That  is  a  sufficient 
charging  of  the  forcible  trespass. 

The  question  remains  whether  the  facts  proved  sustain  the 
charge. 

There  were  three  of  the  defendants.  They  were  armed  with 
a  rock,  a  stick,  a  cowhide,  and  a  pistol.  They  were  violent  in 
manner  and  threatening  in  language,  demanding  of  the  pros- 
ecutor to  come  out  and  take  a  whipping,  and  leave  the  neigh- 
borhood. This  was  at  his  gate,  and  within  forty  feet  of  his 
house.  If  this  was  not  calculated  to  alarm  the  prosecutor, 
and  did  not  tend  to  a  breach  of  the  peace,  then  we  are  at  a 
loss  to  know  what  sort  of  conduct  would  have  that  efTect. 
The  defense  was  put  mainly  upon  the  ground  that  the  defend- 
ants were  in  a  lane  or  road  which  passed  over  the  land  of  the 
prosecutor  and  near  to  his  house,  which  the  public  had  used 
fiir  sixty  years,  and  that  thereby  it  became  a  public  road,  in 
which  the  defendants  were  at  liberty  to  do  as  they  pleased. 
All  misbehavior  is  aggravated  by  being  in  a  public  place. 
The  only  privilege  which  the  public  have  in  a  public  road  is 
that  of  passing  over  it.  If  they  misbehave  in  it,  they  create 
a  nuisance.  The  road  is  for  travel,  and  for  no  other  purpose. 
The  property  in  the  soil  is  not  in  the  public,  but  in  the  owner 
of  the  land  over  which  it  runs.  The  soil,  the  trees,  the  rocks, 
the  grass  in  it  and  on  the  side  of  it,  are  all  his.    It  would  be 
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moDstronfl  if,  because  a  land-owner  dedicates  to  the  public  the 
right  to  pass  over  his  land  in  travel,  they  should  use  it  as  a 
platform  from  which  to  assail  him  with  impunity.  Whether 
it  was  a  highway  or  a  private  way,  or  no  way  at  all,  makes  no 
difference.  Grant  that  the  defendants  had  a  right  to  pass 
along  the  way,  and  that  the  entry,  if  peaceable,  was  not  even 
a  civil  trespass;  yet  as  soon  as  they  committed  the  violence 
charged,  they  were  trespassers  oft  initio.  This  would  have 
been  so  if  they  had  stood  in  the  middle  of  the  road;  but 
they  left  the  road  and  went  up  to  the  gate,  and  stood  there. 

There  is  no  error  in  the  ruling  of  his  honor,  and  none  in 
the  record. 

This  will  be  certified,  etc. 

There  is  no  error. 


Pdbuo  havs  ohlt  Riobt  gv  Pasbaos  on  pablio  or  private  hig^hwajs 
Mmm  v.  OU^qfCfardinert  66  Am.  Deo.  281»  and  note  285;  JodbiMi  ▼.  JSbte- 
wa^,  8  Id.  263;  Ihilmque  ▼.  Maltmey,  74  Id.  368. 

Fu  Of  SoUi  ovxB  Which  Highwat  paases  remaios  in  the  owner  of  Ae 
land:  DtAnque  ▼.  Mahmy^  74  Am.  Dec.  368»  and  note  366;  Holdm  v.  Skai- 
«w^  80  Id.  684^  and  note  68& 

Tbb  ntoroiPAL  oasb  zb  gitii^  affirmed,  and  followed  in  all  partioulan  fm 
Bkmw.  WUmtkmm,  71 N.  a  S79,  and  mSiaUr.  DaaU,  80  Id.  802. 


Pabkbb  V.  Stallinq& 

[PBUUPf ■  Law,  IMlJ 

Bqka  Ftan  LnwMO  ior  Valub  or  Non  payable  one  daj  tomdata^md 
overdue  wlian  indoned,  is  not  afieoted  by  the  iatarmediato  taad  .eC  fait 
indoner  praotioed  by  the  latter  vpon  the  fiiat  indoner. 

Thb  opinion  contains  the  facts. 
SmUkf  for  the  appellant 
Moortf  cofUfOL 

By  Court,  B attlx,  J.  The  qnestion  presented  by  the  plead- 
ings and  bill  of  exceptions  is  one  of  mnch  practical  importance, 
though  of  no  great  difficulty.  The  principle  upon  which  the 
decision  mnst  turn  is  clearly  stated  by  the  court  of  exchequer 
in  the  case  of  Manton  y.  Allen^  8  Mees.  &  W.  494.  It  is  there 
said  that  '^  the  law  merchant,  for  the  purpose  of  currency  and 
the  advantages  flowing  from  an  unchecked  circulation  of  bills 
of  exchange,  no  doubt  provides  that  a  bona  fide  holder  for 
value  shall  not  be  affected  by  an  intermediate  fraud.    We 
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do  not  indeed  adopt  the  proposition  that  the  previous  party 
to  the  bill  is  estopped  from  setting  up  the  defense  of  fraud 
against  the  claim  of  a  bona  fide  holder  for  value.  We  think  it 
better  to  say  that  by  the  law  merchant  every  person  having 
possession  of  a  bill  has,  notwithstanding  any  fraud  on  his 
part  either  in  acquiring  or  transferring  it,  full  authority  to 
transfer  such  bill,  but  with  this  limitation,  that  to  make  such 
transfer  valid,  there  must  be  a  delivery,  either  by  him  or  by 
some  subsequent  holder  of  the  bill,  to  some  one  who  re- 
ceives such  bill  bona  fide^  and  for  value  received,  and  who  is 
either  himself  the  holder  of  it  or  a  perscm  through  whom 
the  holder  claims."  Promissory  notes  are,  by  the  3  and 
4  Anne  in  England,  and  here  by  our  act  of  1762  (Code, 
c  13,  sec.  1.),  assignable  and  indorsable  in  like  manner  as 
billB  of  exchange:  2  Bla.  Com.  467;  and  there  can  be  no  doubt 
^at  the  principles  above  enunciated  aa  to  the  transfer  of  bills 
of  exchange  apply  equally  to  the  indorsement  of  promissory 
notes.  As  it  appears  from  the  testimony  set  forth  in  the  bill 
of  exceptions  that  the  plaintiff  took  the  note  in  controversy 
under  the  indorsements  of  the  defendants,  Henry  E.  Stallings 
and  John  P.  Jordan,  bona  fide^  and  for  full  value  paid  to  Jor- 
dan, the  last  indorsee,  he  cannot  be  affected  by  any  fraud 
practiced  by  Jordan  upon  the  other  indorser.  Tlie  latter,  by 
placing  his  name  upon  the  back  of  the  note  and  handing  it  to 
Jordan,  enabled  him  to  transfer  it  to  the  plaintiff,  who,  being 
an  innocent  purchaser  for  value, ''  shall  not  be  affected  by  an 
intermediato  fraud." 

But  it  is  objected  further  that  the  plaintiff  received  the  note 
from  Jordan  after  it  was  due,  and  was  therefore  bound  by  any 
defense  which  was  good  against  Jordan  in  favor  of  his  indorser. 
The  rule  of  law  thus  invoked  by  the  defendant  Henry  E.  Stal- 
lings is  one  which  interposes  for  the  protection  of  tiie  maker 
when  sued  by  an  indorsee  of  a  note  which  was  overdue  when 
he  received  it.  The  ground  of  it  is,  that  when  a  noto  fialls  due 
the  maker  ought  to  provide  for  the  payment  of  it  in  money  or 
counter-demands.  **  It  is  a  presumption  that  he  will  do  so,  and 
that  he  has  done  so;  and  after  it  is  due,  that  he  has  paid  it,  or 
is  not  bound  to  pay.  The  dishonor  of  the  noto  puts  every  one 
on  his  guard,  and  he  who  takes  it  in  that  stato  without  com- 
munication with  the  maker  takes  it  at  his  own  risk,  and  ought 
to  stand  in  the  shoes  of  the  former  holder  ":  Haywood  v.  McNaity 
2  Dev.  &  B.  283.  It  is  manifest  that  the  principle  of  this  de- 
fense cannot  apply  as  between  indorsers  and  indorsee  in  a  case 
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like  the  preeent,  where  the  note  was  made  payable  one  day 
after  date,  with  interest  from  date,  and  both  the  indorsemente 
were  made  after  the  note  became  dne.  It  was  certain  that  the 
parties  to  the  note  intended  that  it  might  circulate  aflier  it  waa 
due,  and  the  payee  who  pat  it  in  a  situation  to  be  circulated 
by  putting  his  name  on  the  back  of  it  ought  no  more  to  be  pro- 
tected from  the  claim  of  a  subsequent  bona  fide  purchaser  for 
value  than  would  be  the  indorser  of  a  bill  of  exchange  not 
yet  due,  as  against  an  innocent  holder  for  value.  If  overdue 
promissory  notes  be  assignable  at  all  by  indorsement,  as  thej 
undoubtedly  are,  then  the  unchecked  circulation  of  them  must 
be  upheld  by  the  same  principles  of  policy,  as  we  learn  from 
the  case  of  MarsUm  v.  AUenj  8  Hees.  A  W.  494,  are  applied  to 
bills  of  exchange. 

For  the  reasons  stated  above,  we  are  of  opinion  that  his 
honor  erred  in  admitting  the  testimony  of  what  passed  between 
the  defendants,  Henry  E.  Stallings  and  John  P.  Jordan,  for  the 
purpose  of  affecting  the  claim  of  the  plaintiff,  and  for  this  error 
there  must  be  a  venire  de  novo.  This  renders  it  unnecessary  to 
notice  the  other  points  made  on  the  argument  by  the  plaintifl^t 
counsel. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 

Venire  de  novo. 


Hon  Patabls  Ohb  Day  Ama  Dax^  to  wfaa*  aqoitiM  mbjsotk  as  sgriMi 
the  hdcLar:  Beattr.  Lnentt,  79  Am.  Deo.  298. 

RxKon  IxsoBsa  Who  Pubohasib  KoffB  Bova  Fnxi^  for  fall  vslno  and 
tf  ttlumt  notioe,  holda  it  uaalieoted  by  any  apaoial  agreament  batwaatt  tlia 
pi»yaa  and  hia  immadiata  indotaaa:  HiU  ▼.  8MM$,  81  N.  0.  268.  Whoa 
plaintiff  deliTarad  to  hia  attorney  for  oollaction  a  bond  indonad  in  blank  by 
tho  payee,  and  anoh  attonay  tnuisfenad  to  dafandant  for  full  ^iia  and  villi- 
Mit  notioa»  it  waa  bald  that  plaintiif  oonld  not  reoofar  en  the  bond  i^painal 
dafandants  Bratlfiitdr.  WUIkmu,  91  N.  a  i^  both  oitiagtha  prino^ 


CASES  TS  XQUITX 


SUPREME   COURT 


NOBTH  CAROLINA. 


Hbhbt  V.  Hbkbt. 

[Pmum*!  Bqurt,  ul] 

Womrr  PuuBOMy  Woem,  bowbvxe  DnPAHAozao  om  Amnawa,  am 
not  wwadalmM  a^eM  ibay  m  alio  "impeitiiMi&t^*  or  in  other  w«rd% 
izrelevaat^  and  put  in  for  the  mero  pnrpoeo  of  ■mmdil. 
ma  Bell  iqr  BFrnawm  PEBioucAiroB  ov  OcniTBAor  Mte  oat  the  oon« 
tnet^  and  by  way  of  indaoomanty  to  rapport  the  allegation  of  the  dna 
aocoontion  of  the  oontnot»  goes  into  partionlan,  and  aata  oat  eiienm- 
atanoea  wliieh,  if  trae,  ahow  ingratitade  and  baaeneai  in  def ondant  for 
rofnaing  to  ozaonte  the  ecmtraot^  the  latter  may  aniwer,  and  aet  oat  cir- 
eomstanoea  tending  to  corroborate  his  aTerment  that  the  oontnwt  ia  a 
lotgeiy,  or  oibtained  by  frand;  for,  thoogfa  abasiTO  and  diiparaging^  rach 
atvennent  ia  relevant^  and  therefore  not  aoandalooa.  In  raoh  oaae^  aU 
eireamstantial  aTermenta  in  the  bill  and  answer  ahoold  be  atriofcen  oat^ 
and  tiie  qmeetion  aa  to  the  dne  eaceeation  of  the  oontraot  left  to  a  jury  to 


Ths  opinion  contains  the  facts. 
Merrimony  for  the  appellee. 

By  Court,  Pearsok,  C.  J.  Words,  however  disparaging  or 
abnsiye,  are  not  considered  scandalous,  in  equity  pleading, 
unless  they  be  also  '*  impertinent,"  that  is,  irrelevant  to  the 
ease,  and  put  in  for  the  mere  purpose  of  scandal. 

Tested  by  this  rule,  none  of  the  exceptions  to  the  answer 
ought  to  have  been  sustained.  For  the  sake  of  illustration, 
take  the  first  exception:  the  bill  set  out,  by  way  of  induce- 
ment, and  to  show  the  motive  for  making  the  contract  Which 
it  seeks  to  set  up,  that  at  one  time  the  plaintiff  was  his 

father's  fiftvorite,  and  had  well-founded  expectations  of  receiv- 

m 
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ing  the  greater  part  of  his  father's  estate.  To  meet  this  alle- 
gatioiif  and  to  support  the  averment  that  the  contract  was  a 
**  forgery,"  or  had  been  obtained  bj  fraud  and  imposition,  it 
was  certainly  relevant  to  use  the  words  excepted  to,  viz.:  ^  As 
it  was  always  understood  in  the  family,  since  respondent's 
earliest  recollection,  that  his  father  denied  that  complainant 
was  his  child";  and  also  the  words  in  regard  to  '* raising^ 
the  note,  by  which  the  father  believed  the  complainant  had 
been  guilty  of  a  gross  fraud.  The  same  remark  is  applicable 
to  all  the  other  matters  excepted  to.  Although  they  are 
abusive  and  disparaging,  they  are  not  impertinent,  but  are 
relevant,  and  responsive  to  the  allegations  of  the  bill.  If  the 
plaintiff  had  simply  set  out  the  contract,  alleged  its  due  exe- 
cution, and  asked  for  a  decree  to  have  it  specifically  executed, 
and  to  that  end,  for  an  account,  etc.,  the  exceptions  to  the 
answer  would  have  been  well  taken.  But  the  bill,  by  way  of 
inducement,  and  for  the  purpose  of  corroborating  by  circum* 
stantial  evidence  the  allegation-  of  the  due  execution  of  the 
alleged  contract,  goes  into  particulars,  and  sets  forth  a  train 
of  circumstances  which,  if  true,  make  out  a  case  of  ingrati- 
tude and  baseness  on  the  part  of  the  defendant  in  refusing  to 
give  effect  to  the  contract.  To  meet  this  very  plausible  case 
made  by  the  bill,  the  defendant,  in  his  turn,  goes  into  particu- 
lars, and  sets  out  many  circumstances  tending  to  corroborate 
his  averment  that  the  contract  was  a  forgery,  or  was  obtained 
by  fraud  and  imposition.  All  of  these  particulars  are  rele- 
vant, and  tend  to  support  his  denial  of  the  due  execution  of 
the  supposed  contract;  so  that  the  plaintiff  is  to  blame  for 
introducing  into  the  bill  matter  of  circumstantial  evidence, 
and  the  defendant  is  well  warranted  in  replying  to  it  in  the 
same  way. 

We  can  only  account  for  the  ruling  of  his  honor,  by  supposing 
that  his  attention  was  confined  to  the  answer,  which  is  certainly 
per  $e  as  abusive  as  it  can  be,  and  did  not  advert  to  the  fiact 
that  the  several  matters  set  out  in  the  bill  call  for  a  full  re- 
sponse on  the  part  of  the  defendant,  and  imposed  upon  him 
the  necessity  of  going  into  the  case  according  to  his  view  of  it 

We  feel  at  liberty  to  suggest  that  even  now  it  would  expedite 
the  cause  for  the  plaintiff  to  amend  by  striking  out  all  of  the 
bill  which  amounts  to  a  mere  recital  of  circumstantial  evi- 
dence, so  as  to  put  it  upon  the  allegation  of  the  due  execution 
of  the  contract.  Then  the  defendant  can  withdraw  his  an« 
iwer  and  put  in  a  plea  denying  the  execution  of  the  contract; 
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whereupon,  according  to  the  practice  and  course  of  the  court, 
an  issue  will  be  framed  to  be  tried  by  a  jury  in  a  court  of  law, 
where  all  this  circumstantial  evidence  on  both  sides  may  be 
offered  to  the  jury  to  be  passed  upon. 

We  think  it  proper  to  make  this  suggestiony  because  if  the 
case  should  be  sent  up  to  be  heard  in  this  court  upon  a  mass 
of  depositions,  in  regard  to  circumstances  tending  to  corrobo- 
rate or  weaken  the  direct  evidence  as  to  the  due  execution  of 
the  contract,  by  the  course  of  this  court  an  issue  will  be  made 
up  to  be  tried  by  a  jury  in  the  county  where  the  bill  is  filed; 
And  it  is  better  to  save  trouble  and  expense  of  taking  depo- 
sitions, as  the  issue  will  be  tried  upon  the  examination  of  wi^ 
nesses  before  the  jury. 

The  order  sustaining  the  exception  to  the  answer  is  reversed. 
This  opinion  will  be  certified. 

Order  accordingly. 


pBBTDfxirr  Mattxb,  though  Sgahdauhob  in  itmUt  i*  not  to  b*  lo 
cidared,  and  aoawon  to  impertinent  qaeetioii%  tboogh  reileotiBg  and  inqper- 
«re  not  eoandaloue:  Priee  t.  Tifrnm,  22  Am.  Deo.  279. 


OOKIQLAND  V.  NoBTH  GaBOLINA  MuT.  LiFB  InS.  Go. 

fPHium'i  SoxriTT,  MLJ 

iHSOLTBnjr  or  Ihbobahos  Gompaiit  ii  not  eneh  "  failnre  of  oonflidenitioB  ** 
••  to  ezonorate  a  policy  holder  from  paying  hia  premium  note. 

AviXB  iHSOLTKNor,  Ihsubanos  Ck>]CPAiiT  cannot  iniiat  npon  forfeitore  ol 
policy  for  a  refoaal  to  renew  or  to  pay  aaeeannenta  leried  thereon. 

IsiUBAiioi  CoKPAirT,  BT  RioooNmNO  FouoT  HoiiDZB  aa  a  member  after 
he  has  refaaed  to  pay  an  aaseeement  and  failed  to  renew  hia  policy, 
waives  the  righti  after  it  becomes  insolventi  to  insist  that  his  policy  is 
forfeited. 

EsBOLDTiOH  or  Ihsvrascb  Compaht  to  wind  np  its  afBurs  ii,  in  legal  eflTec^ 
an  assessment  of  one  hundred  per  centum  on  the  premium  notes,  to  en- 
able it  to  meet  its  liabilities  and  divide  its  excess,  if  any. 

HoLDMR  ow  PouoT  CT  Iksolvsnt  Insubavcb  Compant  is  not  entitled,  when 
sued  upon  his  premium  notes,  to  have  the  yalue  of  his  policy  estimated 
by  way  of  equitable  set-off,  and  the  amount  credited,  so  that  he  shall 
only  l>e  forced  to  pay  the  residne. 

The  opinion  states  the  facts. 

Rogers  wnd  Bachelor^  for  the  appellant. 

Bragg f  contra. 

By  Coort,  Pbabson,  C.  J.    A  buys  of  B  ten  bags  of  cottCQi 
informing  him  that  his  purpose  is  to  ship  to  Liverpool  on  spec- 
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ulation,  pays  one  half  of  the  price  in  cash,  and  gives  his  note 
for  balance;  the  cotton  is  lost  on  the  voyage  by  the  ^'perils 
of  the  sea."  Would  it  enter  into  any  man's  head  to  conceive 
that  A  could  in  equity  enjoin  the  collection  of  the  note,  upon 
the  ground  that  the  cotton  was  lost,  that  there  was  a  total 
failure  of  consideration?  Too  much  learning  *  sometimes 
smothers  the  case,  and  excludes  a  plain,  commonHsense  view, 
upon  which  its  merits  depend. 

How  does  our  case  differ  from  the  cotton  caseT  The  plain- 
tiff got  what  he  bargained  for, — ^'a  policy  ci  insurance," 
which,  as  his  counsel  says,  is  a  *^  thing  of  value."  Did  he  ex- 
pect or  imagine  that  the  company,  of  which  he  became  a  mem- 
ber, was  bound  to  warrant  to  him  and  to  all  the  other  members 
its  own  solvency?  That  was  a  "  peril  of  the  sea  "  with  which 
the  vendor  was  in  no  wise  concerned.  The  purchaser  has  lost 
his  cotton;  but  how  that  can  be  a  failure  of  consideration  can- 
not be  conceived.  He  has  the  same  right  to  recover  back  the 
money  which  he  paid  as  a  part  of  the  price  as  to  object  to  the 
payment  of  his  note;  and  in  effect  it  was  the  same  as  if  he 
had  paid  the  whole  price  in  cash,  and  then  borrowed  one  half 
of  the  money  by  giving  his  note  on  interest;  so  the  notion  of 
a  failure  of  consideration  is  out  of  the  question. 

We  also  think  the  position  taken  by  the  defendant,  that  the 
plaintiff,  by  failing  to  pay  the  assessment  of  twenty  per  cent, 
and  by  failing  to  renew,  has  forfeited  his  policy,  and  although 
bound  to  pay  the  promised  note,  is  not  any  longer  entitled  to 
his  policy,  and  has  ceased  by  the  forfeiture  to  be  a  member 
of  the  company,  is  not  tenable.  The  truth  is,  the  defendant 
waived  the  right  to  insist  upon  the  forfeiture;  and  the  corre- 
spondence abundantly  shows  that,  after  the  company  found 
that  the  plaintiff  could  not  be  moved  from  the  position  he  had 
taken,  and  was  determined  to  test  the  question,  it  concluded 
that  it  was  the  part  of  wisdom  to  give  in  to  it,  and  accordingly, 
at  the  meeting  on  the  6th  of  August,  1866,  it  was  resolved  to 
wind  up  the  affairs  of  the  company;  and  thereupon  all  of  its 
members,  with  one  or  two  exceptions,  declined  to  pay  the  assess- 
ment or  to  renew.  The  effect  of  which  was  to  put  the  company 
into  such  a  condition  that  it  could  no  longer  insist  upon  for- 
feitures. So  we  are  satisfied  that  the  plaintiff  continued  to 
be  a  member  of  the  company,  and  as  such  entitled  to  raise 
the  question  as  to  whether  he  could  be  forced  to  pay  the  nu- 
merous notes.  Indeed,  it  seems  to  have  been  the  purpose  on 
both  sides  fairly  to  present  the  point  as  to  a  failure  of  con« 
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dderation  for  the  determinatioii  of  the  court,  as  well  as  any 
other  matter  affecting  the  respective  rights  of  tiie  pbuntiff  and 
the  company. 

But  while  relieving  the  plaintiff  from  the  effect  of  the  sup- 
posed forfeiture,  and  conceding  to  him  the  right  of  still  being 
a  member  of  the  company,  we  must  impose  on  him  the  con« 
dition  of  treating  the  resolution  of  the  6th  of  August,  1866,  to 
wind  up  the  affairs  of  the  company,  as  having  the  legal  effect 
of  an  assessment  of  one  hundred  per  centum  on  the  premium 
notes;  in  other  words,  as  calling  for  the  payment  of  the  fuU 
amount  in  order  to  carry  into  effect  the  resolution  of  the  com« 
pany,  and  enable  it  to  meet  its  liabilities  and  divide  its  excess, 
if  any. 

But  it  was  said  for  the  plaintiff,  in  the  second  place,  Suppose 
the  company  has  the  right  to  collect  the  premium  notes,  the 
plaintiff  is  entitied,  by  way  of  equitable  set-off,  to  have  the 
value  of  his  policy  estimated,  and  the  amount  credited,  so  that 
he  shaU  only  be  forced  to  pay  the  residue.  Here  an  insuper- 
able difficulty  presents  itself.  How  can  the  value  of  the  plain- 
tiff's policy  be  estimated?  Under  the  rule,  Id  cerium  est  quod 
cerium  reddi  poteety  the  value  could  be  fixed  by  well-knowu 
rules,  provided  the  company  was  solvent, — "there  is  the  rub." 
If,  according  to  the  first  position  taken  of  a  fSEulure  of  considera- 
tion, the  company  be  wholly  insolvent,  then  the  policy  is  of  no 
value,  and  there  is  nothing  to  constitute  an  equitable  set-off; 
and  whether  the  company  be  or  be  not  wholly  insolvent  can 
only  be  ascertained  by  allowing  it  to  collect  all  of  the  individ- 
ual notes,  as  they  are  termed,  and  all  of  the  premium  notes 
that  can  be  made  available.  This  fund  will  be  first  applicable 
to  the  discharge  of  the  liabilities  of  the  company.  The  excess, 
if  any,  will  be  applicable  to  the  outstanding  policies,  and 
thereby  the  value  of  each  policy,  when  the  holder  pays  up 
(for  of  course  all  defaulting  will  be  excluded),  can  be  fixed. 
The  subject  cannot  be  dealt  with  in  any  other  manner. 

It  was  said,  on  the  argument,  this  mode  of  winding  up  the 
concern  will  give  to  those  who  are  so  fortunate  as  to  have  died 
an  undue  preference  over  those  merely  who  are  stiU  living. 
The  preference  can  in  no  sense  be  termed  an  undue  one.  In 
respect  to  them  the  contingency  has  happened, — the  debts  are 
absolute, — whereas  those  who  are  living  have  no  debts,  but  a 
mere  right  to  participate  in  the  division  of  the  excess  of  assets, 
should  there  be  any  after  a  payment  of  all  debts  and  liabilities. 

The  idea  of  any  particular  hardships  upon  the  living  mem- 
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bers  rests  on  the  fallacy  that^  while  entering  into  the  company 
with  the  expectation  of  mntnal  insorance  in  the  event  of  death, 
they  seem  not  to  have  had  in  view  the  poadbility  of  mntnal 
loss  in  the  event  of  insolvency. 

The  bill  will  be  dismissed. 

Bill 


lysoLTiyoT  ov  Insobaiios  OoHPAirT  betoe  the  eipintua  of  the  policy 
li  no  defenao  to  ah  aetioii  on  the  pranium  note:  SierUmg  t.  MeramOk  MmL 
/fw.  Ob.,  72  Am.  Deo.  773^  and  note;  tee  also  Foffg  t.  Pem,  71  Id.  662;  ud 
note. 

FoLior  HoLDSB.  nr  Acnov  aoaqtst  Hnf  for  his  preminm,  oumot  eet  otf 
the  MDonnt  of  liia  loot  when  the  oompanx  is  inaolTent:  HUUar  ▼.  AlU^mi^ 
He.  ImB,  Co.,  46  Am.  Deo.  6fiSw 
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or 
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BOSTBTTEB   V.  GbANT. 
pB  Ohio  0t^t^  12B.] 

PaBPOBMAwni  WILL  Bi  DwTBBBD  ov  OoimtAcrr  bj  wbioh  m 
hand,  at  tiba  reqaatt  of  hia  wife,  agreed  to  oonTey  Uod,  the  legU  title  to 
wliioh  ilie  hoaband  held  in  tmat  for  hia  wife. 

AcnoN  to  compel  the  specific  execution  of  a  contract  to  con- 
fey  certain  land.  The  defendant  below,  John  B.  Bcetetter, 
who  held  the  legal  title  to  the  land  in  trust  for  his  wife,  at  her 
request  bargained  and  sold  it  to  the  plaintiff  below,  William 
C.  Grant,  who  was  then  ignorant  of  the  wife's  right  therein. 
Part  of  the  purchase-money  was  paid,  and  by  the  terms  of  the 
contract,  Bcetetter  agreed  to  conyey  the  land  by  a  warranty 
deed  to  Grant  upon  the  payment  of  the  balance  of  the  pur- 
chase-money at  a  certain  time.  At  the  time  specified,  Grant 
tendered  the  remainder  of  the  purchase-money ,  and  demanded 
a  deed,  which  Bcetetter  declined  to  make,  because  his  wife 
refused  her  assent  thereto.  Ghrant  thereupon  filed  this  petition 
against  Bcetetter  and  wife,  asking  for  a  specific  execution  of 
the  contract  The  court  ordered  Bcetetter  to  convey  the  land 
to  Grant  by  a  warranty  deed,  free  from  all  claims  of  the  wife, 
upon  fhe  payment  by  Grant  of  the  balance  of  the  purchase- 
money. 


Mn  MeSweeney^  Bteree  and  PeoH^  and  Mey$r  and  Mander- 
wan,  far  the  plaintiffs  in  error. 

y.  A.  Ambler  for  the  defendant  in  errer. 
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By  Courti  Wslch,  J.    We  see  do  error  in  this  decree  to  the 

injury  of  either  of  tUe  plaintifb  in  error. 

The  husband  complains  of  it  for  the  alleged  reason  that  it 
requires  him  to  coerce  his  wife  into  the  execution  of  a  deed. 
The  answer  to  this  complaint  is  that  the  wife  need  not  sign 
the  deed.  The  full  legal  title  is  in  the  husband,  and  his  deed 
alone  will  pass  that  title  to  the  purohaser.  The  wife  can  have 
no  claim  for  dower,  either  in  her  own  land  or  in  the  land  held 
by  her  husband  as  mere  trustee.  She  has  either  a  right  to  the 
whole  estate,  or  to  no  part  of  it;  and  if  she  has  a  right  to  the 
whole,  it  is  a  mere  equitable  rights  —  a  right  to  go  into  equity 
and  compel  a  conveyance  of  the  legal  title.  This  is  precisely 
what  she  is  attempting  to  do  in  the  present  case.  She  has  no 
title  which  she  can  retain  by  refusing  to  join  in  a  conveyance. 
If  anything,  she  has  a  mere  right  to  acquire  41ie  title.  The 
husband,  therefore,  has  no  just  ground  to  complain  of  this  de- 
cree. It  only  requires  him  to  fulfill  his  plain  and  admitted 
agreement  by  executing  his  own  deed. 

Has  the  wife  any  just  ground  to  complain  of  the  decree? 
She  says  that  Grant,  not  having  completed  the  purehase,  can* 
not  claim  the  rights  of  an  innocent  purohaser  without  notice; 
and  that  no  estoppel  can  be  pleaded  against  her,  as  she  is  a 
married  woman;  and  she  therefore  claims  that  the  court 
erred  in  refusing  to  order  the  title  of  the  land  vested  in  a 
trustee  for  her  use.  But  the  title  has  already  been  vested  in 
a  trustee  for  her  use.  Why  change  the  trustee?  Surely  an- 
other cannot  be  found  more  watchful  of  her  interests,  or  more 
willing  to  subserve  them,  even  to  the  violation  of  his  own  con* 
tracts  and  rights,  than  her  husband  has  been. 

There  seems  to  be  a  perfect  accord  between  the  husband  and 
wife  in  this  matter.  When  she  requests  him  to  sell,  he  sells, 
and  when  she  requests  him  to  disregard  the  contract  of  sale, 
he  disregards  it.  No  danger  of  her  interests  suffering  in  his 
hands.  As  often  as  he  happens  to  sell  at  a  low  price,  he  will 
get  her  to  object^  and  then  rescind  the  contract;  until  he  shall 
finally  make  a  satisfactory  sale,  perhaps  for  more  than  it  is 
worth,  and  then  he  will,  at  her  request,  ask  for  a  specific  exe- 
cution. If  the  court  had  placed  the  property  in  the  hands  of 
another  trustee  for  her  use,  as  she  requested,  surely  one  of  the 
duties  of  that  trustee  would  be  to  sell  the  property  according 
to  her  directions.  That  is  just  what  the  husband  did.  If  her 
counsel  are  right  now,  in  contending  that  no  sale  or  convey- 
ance is  valid  unless  she  joins  in  the  deed,  the  new  trustee 
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would  be  as  powerless  to  sell  the  land  as  the  old  one;  and  she 
might  as  well  have  the  title  vested  in  her  own  name  at  once. 
Any  attempt  by  the  new  trustee  to  sell  her  land — especially 
if  the  land  should  happen  to  rise  in  value  after  making  the 
contract  of  sale — might  only  result  in  another  suit  like  the 
present.  We  hold  the  law  to  be  that  as  soon  as  her  trustee^ 
the  husband,  bargained  and  sold  the  land  at  her  request  to 
Grant,  her  equity  was  changed  from  the  land  to  the  purchase- 
money;  in  equity,  the  land  became  the  property  of  Grant,  and 
the  purchase-money  became  hers.  There  is,  therefore,  in  the 
case  no  question  of  '^  purchaser  without  notice,"  or  of  **  estop- 
peV'  or  of  the  power  of  a  court  of  chancery  to  decree  against 
the  husband  a  conveyance  of  the  estate  of  the  wife.  Roe- 
tetter  was  a  trustee,  and  the  contract  of  sale  made  by  him 
at  the  request  of  his  wife,  the  cestui  que  trusty  was  made  in  the 
legitimate  exercise  of  his  powers  as  such  trustee,  and  should 
be  specifically  executed,  notwithstanding  the  objection  of  the 


Judgment  afllrmed. 

Day,  C.  J.,  and  BBonoDaovr,  Soott,  and  Wextb,  JJ.,  con- 


Tauflm's  OawsTAHOB  of  Lm  FAsm  Lboal  IfiRira!  Gah  t.  Mmttsg^ 
64  Am.  Bea  197,  and  note;  BawBt.  JMbm,  96  Id.  e76u 

OnrvKTiUf OS  bt  Tbubcii  ounior  n  QownooraD  nr  0mm  am  Trobt 
Wbo  AsBBm  TMsaaio:  Kote  to  Chtkr.  Jfawwy,  64  Am.  Deo.  196|  Jiw(fitr4 
▼.  ilMh,  64  Id.  472. 


Goodin  v.  Ginoiknati  and  Whttbwatbb  Canal 

Company. 

MS  Ono  BTAxa,  IM.] 

Qbs  Who  Stavss  bt,  without  OajBonoVy  jjro  Sm  Pdblso  IUn.«aA» 
GomcBuonD  uroar  bd  Laju)^  oannot^  after  tha  road  it  oomplated,  or 
lazga  ezpanditaraa  bare  been  mada  on  tha  faith  of  hia  i^pacent  aoquiaa 
aanooy  enjoin,  or  otherwiaa  deny,  tha  railroad  company  tha  right  to  naa 
tha  land,  but  will  ba  left  to  hia  remedy  of  oompenaation. 

BoiA  OF  Valojoiov  of  Fbofxktt  APTBOFSXATn)  FOB  PuBuo  UsB  la  not 
what  it  ia  worth  for  tha  pnrpoaa  to  which  it  ia  deroted,  or  for  any  other 
particular  pnzpoae^  bat  what  it  ia  worth  generally  for  any  and  all  of  ita 
natmnl  aad  l^timftta  naea. 

FtePBBTT  OF  COBFOBAnOB   D   TbUIT   FDBD   Df    HaHBS  OF  DiBBOIOBS  fcr 

tha  benefit  of  ita  creditcra  and  atockholdera;  and  an  agreement  by  tha 
diractora  by  which  tha  property  of  tha  corporation  ia  diapoaed  of  for  their 
•wn  Tum  and  benefit  will  not  be  upheld  againat  the  creditora  and  atock- 
holdera who  do  not  aaaent  tharato. 
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8iOGEHou>iB8  Ain>  Cbedrobb  ov  CaxjJs  CoMPAirr  MAT  CoMPBL  Rail- 

BOAJ>  COMPANT  TO  AOCXXTKTVOB  ASPITIONAL  YaLUM  OF  PbOFKBTT  0V 

Canal  Cknuf  Jjsn,  appropriated  by  the  raQroad  company  for  nilroad  por- 
poeee  with  the  aasent  of  the  board  of  directors  of  the  canal  ocnopaayp 
elected  in  the  intereet  of  the  railroad  company,  the  compenaataon  there- 
for being  agreed  upon  by  the  direotora  of  the  two  companies^  and  being 
far  below  the  yalne  of  the  property,  althongh  they  cannot^  after  the  rail* 
road  haa  been  completedt  reclaim  the  property  or  enjoin  ita  nae. 

Action  by  James  and  Samuel  H.  Ooodin  against  the  Cin- 
cinnati and  Whitewater  Canal  Company  and  others,  asking 
for  an  injunction  and  other  relief.  The  Cincinnati  and  White- 
water Canal  Company,  incorporated  under  an  act  of  the  legis- 
lature of  Ohio,  had  constructed  its  canal  from  Cincinnati  to 
the  Indiana  state  line.  The  Indianapolis  and  Cincinnati 
Railroad  Company,  subsequently  incorporated  under  the  laws 
of  Indiana,  had  constructed  its  railroad  to  a  point  near  the 
western  terminus  of  the  canal.  The  railroad  company,  desir- 
ing to  have  a  line  to  Cincinnati  under  its  own  control,  organ- 
ized, imder  the  laws  of  Ohio,  the  Cincinnati  and  Indiana 
Railroad  Company.  The  two  railroad  companies,  acting 
through  their  common  president,  Henry  C.  Lord,  then  pro- 
ceeded to  buy  more  than  half  of  the  stock  of  the  canal  com- 
pany, and  thereupon  put  in  a  new  board  of  directors,  in  the 
interest  of  the  railroad  companies,  with  Lord  as  president 
The  Cincinnati  and  Indiana  Railroad  Company  then  insti- 
tuted proceedings  against  the  canal  company  for  the  condem- 
nation of  the  canal,  bed,  embankments,  etc.,  for  the  use  of  the 
railroad  company.  By  agreement  of  the  boards  of  directors  of 
the  two  companies,  a  jury  was  dispensed  with,  and  the  amount 
of  compensation  fixed  at  fifty-five  thousand  dollars,  and  the 
property  condemned.  The  canal  company  at  this  time  was 
heavily  indebted,  and  its  property  mortgaged.  Suit  had  been 
instituted  against  it  at  the  instance  of  the  mortgagees,  and  an 
interlocutory  order  had  been  made  for  the  sale  of  its  property, 
under  which  the  property  was  appraised  at  fifty-five  thousand 
dollars.  The  railroad  companies,  acting  through  Lord,  had 
also  bought  up  a  controlling  amount  of  the  mortgage  debts, 
and  procured  a  stay  of  proceedings  under  the  interlocutory 
order  of  sale,  and  an  order  from  the  court  placing  the  fifly-five 
thousand  dollars  compensation  in  the  hands  of  Lord,  as  receiver 
in  the  case,  in  lieu  of  the  property  order  to  be  sold.  Lord  there- 
upon, as  president  of  the  Cincinnati  and  Indiana  Railroad 
Company,  drew  his  check  for  fifty-five  thousand  dollars  on  the 
funds  of  the  company,  and  delivered  the  check  to  himself,  as 
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receiver,  for  the  benefit  of  the  mortgagees,  and  thus  paid  to 
the  canal  company  the  condemnation  'money.  Immediately 
after  tb^we  proceedings,  the  Cincinnati  and  Indiana  Raiboad 
Company  took  possession  of  the  property  of  the  canal  com- 
pany, and  proceeded  to  lay  its  road  upon  the  banks  and  bed 
thereofl  After  it  had  completed  its  road,  and  permanently 
leased  { he  same  to  the  Indianapolis  and  Cincinnati  Railroad 
Compary,  the  plaintiffs,  who  were  stockholders  and  creditors 
of  the  ranal  company,  brought  this  action  against  the  three 
companies  and  some  of  the  ofiicers  thereof,  asking  that  the 
pretend  id  sale  and  condemnation  of  the  property  of  the  canal 
company  be  set  aside  as  a  fraud  upon  Ihe  stockholders  and 
creditoi  3  who  did  not  participate  therein,  and  that  the  rail- 
road cc  mpanies  be  enjoined  from  frurther  using  the  property, 
arif-Di  ither  of  these  remedies  could  be  granted,  that  the  raU- 
road  cc  mpanies  be  adjudged  to  hold  the  property  as  trustees, 
and  compelled  to  account  for  its  friU  yalue  to  the  canal  com- 
pany, c  r  to  its  stockholders  and  creditors.  On  the  hearing, 
the  cor  irt  dismissed  the  petition.  It  appeared  from  the  evi- 
dence, 18  set  forth  in  the  bill  of  exceptions,  that  the  property 
at  the  'ime  of  its  appropriation  was  of  little,  if  any,  greater 
▼alue  f  han  fifty-five  thousand  dollars  for  canal  purposes,  one 
ot  the  defendants'  witnesses  testifying  that,  as  a  canal,  it  was 
'^playid  out";  but  the  court  refused  to  hear  evidence  offered 
by  tlM  plainti£b  to  show  that  the  property  was  worth  vastly 
more  iian  that  sum  for  railroad  purposeSi  or  for  general  par- 
posep.    The  plaintiflb  assigned  enor, 

T.  }7.  Bartley^  for  the  plaintiflk 
O  .9.  Ih^hj  for  the  defendants. 

By  Court,  Wbloh,  J.  The  questton  mainly  argued  in  this 
ease  5  %  whether  by  the  laws  of  Ohio,  and  particularly  nnder 
the  tvelfth  section  of  the  general  railroad  act  (1  8.  ft  C. 
278),  there  is  any  power  given  by  which  a  canal  can  be  con- 
demred  and  converted  into  a  railroad  against  the  will  of  the 
owners  of  the  canal.  We  think  the  question  does  not  neces- 
sarily arise  in  the  case,  and  therefore  leave  it  undetermined.  It 
is  a  question  which  the  plaintiffs  are  not  in  a  position  to  raise. 
Where  a  party  stands  by,  as  we  must  presume  the  plaintiffs 
to  have  done  in  the  present  case,  and  silently  sees  a  publio 
railroad  constructed  upon  his  land,  it  is  too  late  for  him,  after 
the  road  is  completed,  or  large  sums  have  been  expended  on 
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the  faith  of  his  apparent  acquiescence,  to  seek  by  injonction  or 
otherwise  to  deny  to  the  railroad  company  the  right  to  use  the 
property.  Considerations  of  public  policy  as  well  as  recog- 
nized principles  of  justice  between  parties  require  that  we 
should  hold  in  such  cases  that  the  property  of  the  owner  can 
not  be  reclaimed,  and  that  there  only  remains  to  him  a  right 
of  compensation.  The  injunction  in  the  present  case  might 
have  been  sought  at  the  first  known  attempt,  or  even  threat, 
to  despoil  the  canal,  or  to  construct  the  railroad  upon  its  line. 
The  omission  to  do  so  is  an  implied  assent.  The  work  being 
completed,  the  public,  as  well  as  those  directly  interested  in 
the  road  as  stockholders  and  creditors,  have  a  right  to  insist 
on  the  application  of  the  rule  that  he  who  will  not  speak  when 
he  should  will  not  be  allowed  to  speak  when  he  would.  So 
far,  therefore,  as  regards  the  relief  by  way  of  injunction,  or  the 
right  of  the  Cincinnati  and  Indiana  Railroad  Company  to  the 
continued  use  of  the  property,  we  deem  it  quite  immaterial 
whether  the  proceedings  of  condemnation  and  appropriation 
are  void  or  valid;  or  if  void,  whether  they  are  so  for  want  of 
power  in  the  railroad  company  to  condemn,  for  want  of  power 
in  the  canal  company  to  agree  upon  the  price,  or  for  want  of 
an  assessment  by  a  jury.  It  is  enough  to  know  that  the  ap- 
propriation has  in  fact  been  made,  and  that  the  plaintifiB  have 
delayed  their  suit  so  long,  and  under  such  circumstances, 
that  to  grant  the  request  now  would  work  a  great  public  in- 
jury, and  be  a  virtual  fraud  upon  the  Cincinnati  and  Indiana 
Railroad  Company. 

The  case  is  fairly  within  the  principle  settled  in  that  of 
Chapman  v.  Mad  River,  L.  £.,  etc.  R.  R.  Cos.,  6  Ohio  St.  136. 
It  may  well  be  said  in  the  present  case,  as  the  court  said  in  the 
case  referred  to:  "  Before  a  stockholder  can  be  entitled  to  a 
remedy  by  injunction  against  such  departure  from  the  original 
objects  of  the  incorporation,  he  must  have  shown  himself 
prompt  and  viligant  in  the  assertion  of  his  rights  as  such 
stockholder.  It  will  not  do  for  him  to  wait  until  the  mischief 
of  which  he  complains  is  accomplished,  fortunes  expended, 
and  great  public  interests  created.  If  he  does,  he  must  be 
held  to  have  acquiesced  in  the  change,  or  to  content  himself 
with  some  other  form  of  remedy." 

Precisely  the  same  point  was  determined  in  Kellog  v.  Ely^ 
16  Ohio  St.  64,  where  the  court  say,  when  speaking  of  the 
plaintiff's  right  to  an  injunction:  ^*  Remaining  inactive  and 
silent  until  his  swamp  lands  were  drained  by  a  ditch  of  nearly 
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a  mfle  in  length,  he  then,  for  the  first  time,  asks  the  interpo- 
sitioii  of  a  court  of  equity.    We  think  he  comes  too  late." 

The  question  of  compensation,  however,  stands  upon  a  very 
different  basis.  The  railroad  company,  having  acquired  this 
property,  ought  to  pay  for  it  a  fair  value,  unless  by  an  agree- 
ment between  the  parties,  such  as  a  court  of  equity  will  up- 
hold, a  less  price  has  been  fixed.  Was  fifty-five  thousand 
dollars,  then,  a  fair  value  for  the  property?  And  if  not,  did  the 
parties  by  a  valid  agreement  fix  upon  a  less  sum?  These,  it 
seems  to  us,  are  the  only  questions  remaining  in  the  case,  and 
we  are  constrained  to  answer  them  both  in  the  negative.  We 
think  the  price  was  grossly  inadequate,  and  that  the  agree- 
ment cannot  be  sustained  in  a  court  of  equity. 

In  the  case  of  Hatch  v.  Cincinnati  and  Indiana  R.  R.  Co^ 
18  Ohio  St  92,  the  railroad  company  claimed,  and  the  court 
held,  that  the  appropriation  of  the  canal  to  railroad  purposes 
did  not  work  a  reversion  of  the  property  to  the  original  pro- 
prietors; in  other  words,  that  the  canal  company  had  a  per- 
petual easement  in  the  property,  which  was  transferable  to  a 
railroad  company,  and  of  course  were  entitled  to  receive  a 
full  compensation  therefor. 

The  court  below,  in  the  present  case,  refused  to,  hear  evi« 
dence  of  value  based  upon  that  view  of  the  law,  but  enough  of 
evidence  appears  in  the  bill  of  exceptions,  notwithstanding 
the  refusal  of  the  court  to  show  that  the  property  was  worth 
vastly  more  than  fifty-five  thousand  dollars,  the  price  paid. 
True,  the  evidence  shows  that  the  property  was  of  little  value 
as  a  canal.  As  such,  in  the  language  of  defendants'  witnesses, 
it  was  "  played  out"  It  seems  to  have  been  as  such  that  it 
was  appraised  upon  the  interlocutory  order  of  sale,  and  as 
such  it  must  have  been  valued  by  the  two  boards  of  directors 
at  the  time  of  its  sale  or  pro  forma  condemation.  This  was 
no  fair  method  of  estimating  the  value  of  the  property.  The 
true  value  of  anything  is  what  it  is  worth  when  applied  to  its 
natural  and  legitimate  uses, — its  best  and  most  valuable  uses. 
The  estimate  should  have  been  of  its  value  generally, —  for 
any  and  all  uses, —  and  not  for  any  particular,  and  especially 
not  for  any  inferior  or  inappropriate,  use.  It  is  in  vain  to  say 
that  the  property  is  worth  little  to  the  canal  company  because 
they  have  no  power  as  such  to  convert  it  into  a  railroad.  The 
stockholders  and  creditors  of  the  canal  company  could  organ- 
ize themselves  into  a  railroad  company  at  any  time,  and  thus 
the  full  value  of  the  easement    But  even  if  they  could 
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not,  that  is  no  good  reason  why  their  properly  should  be  taken 
from  them  at  less  than  its  real  value.  The  railroad  company 
should  pay  somebody  for  this  property.  She  refuses  to  pay 
the  original  owners  for  it,  because,  she  says,  the  canal  cor\- 
pany,  by  transferring  it  to  her,  prevented  its  relapse  to  such 
original  owners;  and  she  refuses  to  pay  the  canal  company 
anything  more  than  a  nominal  price  for  it,  because,  she  says, 
if  the  canal  company  had  not  transferred  it  to  her  it  would 
have  relapsed;  and  as  the  result  of  this  logic  she  gets  the 
property  for  a  merely  nominal  price.  She  gets  it  as  a  kind  of 
waif,  which,  failing  to  find  an  owner,  somehow  falls  into  her 
hands  as  the  fortunate  finder.  The  insolvency  of  the  canal 
company  is  a  poor  reason  to  render  lor  refusing  to  pay  her  a 
fair  price  for  her  property.  If  she  is  insolvent,  she  has  the 
more  need  of  a  full  price. 

As  to  the  agreement  by  which  the  price  or  compensation 
was  fixed  at  fifty-five  thousand  dollars,  we  have  no  hesitation 
in  saying  that  it  ought  not  to  be  allowed  to  stand  so  as  to 
affect  the  rights  of  those  who  gave  no  assent  thereto.  With- 
out attempting  to  decide  as  to  the  power  of  directors  in  the 
absence  of  authority  given  by  the  stockholders  to  fix  a  price 
or  compensation  for  the  property  so  sought  to  be  appropriated, 
it  is  enough  to  say  that  this  is  not  such  an  agreement  as 
equity  will  sustain.  There  was  not  only  such  a  gross  inade- 
quacy of  price  as  to  shock  the  moral  sense,  but  there  was  in 
efi*ect  a  sale  by  a  trustee  to  himself,  or  to  his  own  use  and 
benefit.  This  equity  will  never  permit,  not  even  where  there 
is  good  faith  and  an  adequate  consideration.  Here  there  was 
neither.  The  vendor  and  purchaser  were  in  the  same  interest 
As  directors  of  the  canal  company,  it  was  the  duty  of  Mr. 
Lord  and  his  associates  to  obtain  the  highest  price  for  the 
property;  while,  as  stockholders  of  the  railroad  company,  it 
was  their  interest  to  get  it  as  low  as  possible.  It  was,  in  effeet^ 
a  sale  by  the  railroad  company  to  itself.  There  was  no  ad- 
verse interest  or  adversary  parties,  and  the  sale  was  a  mere 
form.  Nothing  is  better  settled  in  equity  than  that  such  a 
transaction  on  the  part  of  a  trustee  does  not  bind  the  teMiui 
que  trust  It  is  equally  well  settled  that  the  property  of  a  cor- 
poration is  a  trust  fund  in  the  hands  of  its  directors  for  the 
benefit  of  its  creditors  and  stockholders:  2  Story's  Eq.  Jur., 
sec.  1252;  Aberdeen  R.  R.  Co.  v.  Blaikie,  1  McQueen,  461;  Wood 
7.  Dummer^  8  Mason,  809.  If  it  was  desired  or  intended  to 
make  such  a  purchase  of  the  property  as  would  bind  the  stock- 
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holders  and  creditors  of  the  canal  company,  all  of  them  should 
have  either  been  consulted  or  bought  out.  That  would  have 
been  the  &ir  way  to  accomplish  the  object.  To  undertake  by 
getting  control  of  the  company,  and  then  under  pretense  of 
acting  as  agents  and  trustees  for  all  the  stockholders  and 
creditors,  deliberately  to  trample  under  foot  the  rights  of  the 
minority  is  rather  a  sharp  practice,  and  one  which  a  court  of 
equity  will  never  tolerate. 

A  director  whose  personal  interests  are  adverse  to  t&oBeitf 
the  corporation  has  no  right  to  be  or  act  aaa^dlkecfb^rr  ''As 
soon  as  he  finds  that  he  has  personal  inteiest^.^Hich  are  in 
conflict  with  those  of  the  company , 'he-  bughl  to  resign.  No 
matter  if  a  majority  of  th^^U^kbcAders,  as  well  as  himself, 
have  personal  interests  in  convict  with  those  of  the  company. 
He  does  not  represent  them  as  persons,  or  represent  their  per- 
sonal interest.  He  represents  them  as  stockholders,  and  their 
interests  as  such.  He  is  trustee  for  the  company,  and  when- 
ever he  acts  against  its  interests, — no  matter  how  much  he 
thereby  benefiUi  foreign  interests  of  the  individual  stock- 
holders, or  how  many  of  the  individual  stockholders  act 
with  him, — he  is  guilty  of  a  breach  of  trust,  and  a  court  of 
equity  will  set  his  acts  aside,  at  the  instance  of  stockholders 
or  creditors  who  are  damnified  thereby.  Any  act  of  the  direc- 
tory by  which  they  intentionally  diminish  the  value  of  the 
stock  or  property  of  the  company  is  a  breach  of  trust,  for 
which  any  of  the  stockholders  or  creditors  may  justly  com- 
plain, although  all  the  other  stockholders  and  creditors  are 
benefited  in  some  other  way  more  than  they  are  injured  as 
such. 

While,  therefore,  we  are  of  opinion  that  the  court  below  was 
right  in  refusing  the  plaintiffs  an  injunction,  in  refusing  to 
set  the  sale  or  appropriation  aside,  and  in  refusing  to  place 
the  property  in  the  hands  of  a  receiver,  we  think  the  court 
erred  in  rejecting  testimony  as  to  the  general  value  of  the 
property,  and  in  not  finding  and  holding  that  the  Cincin* 
nati  and  Indiana  Railroad  Company  was  liable  to  account  to 
the  canal  company  for  the  full  value  of  the  property  taken, 
less  the  said  sum  of  fifty-five  thousand  dollars  already  paid, 
and  in  refusing  to  grant  a  new  trial  on  that  ground. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial,  and 
further 


Day,  C.  J.,  and  BuNKSBHOvr,  Scott,  and  Whitb,  JJ.,  con« 
curred* 
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Broprl  Of  Pais  whsn  ABxan:  See  Daid$  ▼.  IkmU^  86  Am.  I>mi.  107, 
Mid  note;  Mvmdman  ▼.  MeEthefmy^  85  Id.  445;  Pltmer  ▼.  Lard,  85  Id.  773^ 
ftod  note;  ^nMm  ▼.  ^owen,  86  Id.  408,  and  note;  MUU  ▼.  Oraoes,  87  Id.  314; 
Cktmteau  ▼.  Gkxidifiy  90  Id.  462;  and  eee^  partioolarly  as  to  ailenoe  working  aa 
estoppely  Maple  ▼.  Kuamirt,  91  Id.  214,  and  the  note  thereto;  Colder  ▼.  C%ap- 
mofi,  91  Id.  163.  One  who  stands  by  without  objection  and  sees  a  publio 
railroad  oonstraoted  over  his  land  cannot^  after  it  is  oompleted,  or  a  laigo  ex- 
penditure made  on  the  faith  of  his  apparent  aoqnieseenoe,  reclaim  the  Umd,  or 
enjoin  its  nse  by  the  railroad  oompany,  bat  has  only  a  right  of  oompensatian: 
/i^S^  X.  Pemuylvamia  Co.,  43  Ohio  St.  241;  bat  this  doctrine  does  not  apply  to 
''  ihe^CB^  o(  an  onlawfnl  and  anaathorixed  ase  and  a  fraadnlent  appropriatiaa 
agafost  tlfie  oBjVctiQn  of  the  owner:  AOanHeete.  J2.  J2.  ▼.  Robbku,  36  Id.  538; 
and  while  th^^alay>bl-  a  stockholder  in  a  railroad  company  to  institute  pro- 
needingi  against  inoibor  eony^any,  with  which  the  ioimer  waa  ill^gaQy  oob« 
Bolidatedt  for  the  appropriatioh  of  *his  eqoitable  interests  might  prednde  him 
from  enjoining  the  farther  prosOcdtion  qlthe  consolidated  enteiprise^  it  would 
not  present  him  from  obtaining  compensation  therefor:  hdennaikm/Uatc,  B,  JL 
▼.  Bremimdt  58  Tex.  119.  So  if  one  nulroad  company  passively  enoonragea 
other  companies  to  expend  their  money  and  means  in  the  construction  of  a 
road,  it  cannot  datm  that  it  only  has  a  frandhise  to  build  it:  IMtk  Bodt  S  N. 
B.  B.  ▼.  Xtttfs  Bock  €te,B.B.,Z6  Ark.  688.  And  one  who  stands  by  and  per- 
Buts,  without  objection,  a  public  improvement  to  be  located  and  constructed 
over  hii  Isnd  cannot  enjoin  the  collection  of  an  asseasmsnt  to  defray  the  cost 
thereof,  but  will  be  left  to  lus  legal  remedy,  if  he  have  any:  TBtgardm  ▼. 
Jkurii,  86  Ohio  St  608,  The  principal  case  ii  dted  to  the  foregoing  proposi- 
tions; and  see  it  also  approved  in  CSne<iiiiatfefe.J2.J2.T.i^iiiii»  18  Id.  418^  and 
cited  in  CarpetUerir.  CfhebmaHeie.  CbnaZ Cik,  36 Id.  318. 

Mbabvbs  07  Damaqeh  whvui  Land  n  Aftbopbiassd  ioe  Pobuo  Usii 
See  Vrtena  etc  B.  B.  ▼.  Waidront  88  Am.  Dec  100,  and  note  disonssing  the 
subject;  Pftttftawy  efe.  iTy  ▼.  CHnelmid,  94  Id.  97,  and  notes  collecting  other 
eases  in  this  series;  OlavOBmd  tie.  B.B.r.  Speer,  94  Id.  84.  Where  land  is 
Impropriated  for  publio  use,  the  diflEerenoe  in  the  value  with  the  iq^propriation 
and  that  without  it  ii  the  rule  of  compensation,  which  diilbrence  mnst  bo  aa- 
eortained  with  reference  to  the  value  of  the  properly  in  view  of  its  preesnt 
ehaimcter,  situation,  and  surroundings:  Powen  v.  Haaelkm  etc,  JTy,  Zi  Ohio 
St.  436^  citing  the  principal  case. 

DntioioBa  ov  Ck>BPOBATiov  Hold  and  Manaob  m  Piopbbtt  in  Tbght 
for  its  stockholders  and  creditors:  Hodgee  ▼.  I^ew  Bnglamd  Screw  Cb.,  53  Am. 
Dec.  624,  and  exhaustive  note;  PhUadelphkt  etc.  B.  B.  ▼.  OmmO;  70  Id.  128; 
Sc^an  Steam  Coal  Co.  ▼.  Omnberland  Coal  etc.  Oo.^  71  Id.  311;  and  cannot  die* 
pose  of  the  corporate  property  for  his  own  use  and  benefit:  Kote  to  ffadgeev, 
Keu>  Sngland  Screw  Co.,  etipra;  Hqffman  Steam  Goal  Oa.  ▼.  Omnberkmd  Caak 
etc  Cct  eupra;  and  if  they  assume  to  act  for  themselves,  the  corporation 
may  avoid  the  transaction  as  constructively  fraudulent  without  regud  to  its 
faiznees or unfaimees:  United Staiee BoOhig  StockOo.  ▼.  Atkmthete.  B.B.t  34 
Ohio  St.  461,  citing  the  principal  case.  As  to  the  right  of  stockholders  to  soe 
in  case  of  breach  of  trust  of  directors,  see  note  to  Ilodgee  ▼.  New  Bttgbmd 
Screw  Co,  53  Am.  Dec  646;  Srmih  ▼.  Poor,  68  Id.  672;  ITeaU  v.  ffm,  76  Id. 
608.  The  principal  case  is  cited  in  Bogere  ▼.  Lc^a^etie  Agrkudtwral  Warke^  62 
Ind.  306,  to  the  point  that  stockholders  of  a  corporation  csn  wf«JT»Hi^^  an  action 
for  relief  against  the  wrongful  acts  of  the  president  thereof,  without  showiug 
that  they  demanded  of  the  board  of  directors  to  commence  an  action  againsi 
him,  if  it  ii  shown  that  the  directors  are  under  his  influence  and  controL 
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Gbawfobd  V.  WlOK. 

[IB  OBXO  BTAn,  iml] 

OoHiBAOiy  n  SmoT  Kxw  or  SomjaooncAL  TiMin^ 
JjAjnojomD  AJKD  Tm AST  nr  Poaa«now  VKinm  Bubbuomq  iMJum,  n 
wiiHZN  Statutb  ov  Fbausb;  dot  is  there  moh  a  petfonnaiioe  of  the 
eontnct  ae  to  take  it  <mt  of  the  qpemtum  of  the  etatatei  where  the  ten- 
ant oontJnTiwi  in  po— OMiony  and  the  poeeei«i<n  la  as  referable  to  the  firrt 
leaae  as  to  the  seoond. 
OnmLAOT  IS  Yom  ab  vebkq  a  RnrmAziiT  ov  Tiudi^  and  tending  to 
aonopoly,  extortion,  and  oppiession,  by  which  the  lessee  of  a  ooal  mine 
egress  with  his  lessor  that  the  lessee  shall  nse  his  inflnenoe  to  induce  his 
employeee  and  their  faunilies  to  purchase  goods  only  at  the  store  d  the 
lessor,  and  will  not  accept  any  order  giren  on  him  by  any  employee  lor 
goods  porehased  of  any  other  stcre^  nor  give  to  any  empU^yee  an  order 
OB  any  other  stcre^  nor  any  note  or  other  endsnce  d  indebtednses  to  be 
tnnsfsnod  to  any  other  store  for  goods. 

AoTXOH  bt  breach  of  oontraot    The  facts  are  stated  in  the 
epiziioii. 

F.  E.  AiiefttiM,  WUbg  amd  Oairy^  and  B.  F.  Hoffmatij  for  tha 
plaintiflfB  in  error. 

and  0.  E.  GUdden^  tar  tha-defendant  in-^ier. 


Bj  Court,  BnnmBHOVF ,  J.  This  is  a  petition  in  error,  ffled 
in  the  district  conrt,  and  reserved  for  decision  here,  by  which 
U  iB  soT^ht  to  reverse  a  jndgment  of  the  court  of  common 
pleas.  The  plaintiffs  in  error  were  defendants  belowi  and  the 
defendant  in  error  was  plaintiff  below. 

The  petition  in  the  original  case  is  very  fSEir  ftom  being  a 
model  of  that  clearness  and  conciseness  of  statement  which  the 
code  of  civil  procedure  prescribes,  but  we  gather  from  it  that 
the  plaintiff  below,  Wick,  with  several  other  parties  who  were 
owners  in  common  with  him  of  fractional  portions  of  certain 
coal  lands,  on  the  16th  of  June,  1856,  executed  to  one  Arms 
a  leaae  of  such  coal  lands,  with  certain  mining  rights  and  priv- 
ileges therein  specified,  for  the  term  of  twenty-five  years,  giv- 
ing the  right  of  immediate  possession,  and  recognizing  the 
right  of  the  lessee  to  assign  his  term  under  the  lease. 

It  does  not  appear  that  anything  was  done  under  the  lease 
by  Arms,  the  lessee;  but  on  April  17, 1866,  be  sold  and  assigned 
the  lease  and  term  to  Crawford  and  Murray,  the  plaintiffs  in 
error,  who  thereby  covenanted  with  said  lessee  to  perform  his 
covenants  in  the  lease;  and  thereupon  Crawford  and  Murray 
went  into  possession  of  the  demised  premises,  and  continued 
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to  hold  the  same  and  mine  coal  therefrom,  antil  long  after 
the  making  of  the  alleged  verbal  contract  hereafter  mentioned^ 
and  on  which  this  suit  is  brought. 

The  petition  also  shows  that  contemporaneously  with  the 
execution  of  the  lease  to  Arms,  Wick  alone  entered  into  a  side 
contract  with  him,  which  is  known  in  these  proceedings  as 
*Hhe  store  contract,"  and  the  stipulations  of  which,  on  the 
assignment  of  the  lease  by  Arms  to  the  defendants  below,  they 
agreed  with  him  to  perform  '^so  &r  as  he  was  bound  to  per- 
form them."  This  store  contract  being  an  important  element 
in  this  case,  and  having  features  so  unique  that  I  fear  no 
synopsis  could  do  it  justice,  I  set  out  entire,  in  order  to  a  full 
understanding  of  the  case,  and  because  it  seems  to  me  to  be 
well  deserving  of  such  perpetual  remembrance  as  the  process 
of  embalming  in  a  book  of  law  reports  can  confer.  It  is  as 
follows:  — 

''This  agreement,  made  this  first  day  of  January,  A.  D.  1856, 
by  and  between  Gharles.D.  Arms  of  the  first  part,  and  Hugh 

B.  Wick  of  the  other  part, — witnesseth: — 

^'The  said  Charles  D.  Arms,  in  consideration  that  the  said 
Hugh  B.  Wick,  together  with  oUier  persons,  did,  on  the  fifteenth 
day  of  June,  A.  D.  1855,  lease  and  rent  or  let  unto  the  said 

C.  D.  Arms,  certain  rights  and  privileges  of  mining  and  remov- 
ing stone  coal  on  and  from  what  is  known  as  the  Baldwin 
Farm,  in  Youngstown,  Mahoning  County,  and  state  of  Ohio 
[reference  being  hereby  made  to  said  lease  and  agreement], 
and  in  pursuance  of  an  agreement  to  this  efiect  made  at  the 
time  of  making  said  lease,  the  said  C.  D.  Arms  does  covenant 
and  agree  with  said  Hugh  B.  Wick  that  he,  his  heirs,  adminis- 
trators, and  assigns,  will  use  and  exert  all  his  and  their  in- 
fluence, in  a  reasonable  and  proper  manner,  to  have  each  and 
all  of  his  and  their  employees,  laborers,  and  agents,  and  the 
entire  families  of  all  such  employed  in  any  way  in  the  mining 
operations  contemplated  by  said  lease  on  said  lands,  or  con- 
nected therewith,  under  his  or  their  employment,  do  their 
entire  trading  and  make  all  their  purchase  of  goods,  merchan- 
dise, clothing,  boots,  shoes,  groceries,  etc.,  at  and  through  the 
store  or  stores  of  said  Wick,  his  heirs,  administrators,  or 
assigns,  is  or  may  be  hereafter  interested  in  as  owner  or  own* 
ers  in  whole  or  in  part,  or  at  such  store  or  stores,  or  with  such 
person  or  persons,  or  with  such  firm  or  firms,  as  he,  the  said 
Wick,  his  heirs  or  assigns,  may  at  any  time  direct  (he  or  they 
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giving  said  Arms,  his  heirs  or  assigns,  or  their  repreeentaiives, 
reasonable  notice  thereof)*  in  the  same  manner  and  to  the 
same  fall  extent  as  if  said  Arms,  his  heirs,  administrators,  or 
assigns,  were,  at  the  time  of  snch  contemplated  business,  in- 
terested in  such  store  as  owner  or  owners,  in  whole  or  in  part, 
and  to  secure  to  such  store  the  entire  trade,  patronage,  and 
custom  of  all  his  and  their  employees,  laborers,  and  agents, 
and  their  fiimilies,  daring  the  continuance  of  the  aforesaid 
lease  of  June  15, 1855;  and  with  intent,  and  for  that  purpose, 
the  said  Arms  agrees  and  binds  himself  that  neither  he,  his 
heirs,  administrators,  or  assigns,  will,  during  the  continuance 
of  the  aforesaid  lease,  make  any  agreement  or  arrangement 
with  other  store,  firms,  or  persons,  to  have  any  of  his  or  their 
employees,  laborers,  agents,  or  any  of  their  families  aforesaid^ 
do  any  of  their  trading,  or  mercantile  business,  or  make  any 
of  their  purchases  of  goods,  wares,  or  merchandise,  at  or  with 
any  other  store,  firm,  or  persons  than  the  stores,  firm,  or  firms 
said  Wick  nuty  be  interested  in«  or  such  as  he  make  direct  as 
hereintofore  contemplated.  And  the  said  C.  D..Arms,  for  him* 
self,  his  heirs,  administrators,  and  assignSi  agrees  that  he  and 
they  will  not  pay,  or  cause  to  be  paid,  or  assume  to  pay,  any 
debt,  account,  or  claim  any  other  store,  firm,  or  person  may 
have  against  any  of  his  or  their  aforesaid  employees,  agents, 
or  families  for  goods,  wares,  or  merchandise  furnished  to  said 
employees  during  such  employment,  or  prior  thereto  (than 
such  as  said  Wick  or  his  legal  representativs  shall  direct),  nor 
Accept,  recdvei  or  pay  any  order  or  orders  drawn  by  any  such 
employees,  or  agents,  or  their  representatiyes,  for  goods,  wares, 
or  merchandise,  as  above  mentioned,  purchased  by  him  or 
ihem  of  any  other  store,  firm,  or  persons,  nor  give  any  such 
employees  or  agents  any  order  or  orders  to  any  other  store, 
firm,  or  persons  for  goods,  wares,  or  merchandise,  nor  any  note 
or  other  evidence  of  indebtedness,  in  order  that  the  same  may 
be  disposed  of  or  transferred  for  goods,  wares,  or  merchandise, 
contnury  to  the  spirit  of  this  agreement,  nor  purchase  any  note 
or  other  evidence  of  indebtedness  given  by  any  such  employees, 
or  agents,  or  their  families,  for  goods,  wares,  or  merchandise, 
with  intent  to  evade  any  of  the  stipulations  herein  on  his  or 
their  part  But  on  the  contrary,  he  and  they,  the  said  Arms, 
his  heirs  and  assigns,  will  justly  and  fairly  comply  with  the 
foil  and  true  intent  and  meaning  of  this  agreement  by  using 
his  cr  their  influence,  so  &r  as  the  same  can  be  reasonably 
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and  fairly  done,  to  have  each  and  all  of  his  or  their  aforesaid 
employees,  laborers,  agents,  and  their  families,  do  all  their 
trading  and  business,  and  make  all  their  purchases  as  af<»e- 
said,  at  and  through,  and  confer  all  their  patronage  and  cus- 
tom, upon  the  store  or  stores,  person  or  persons,  as  said  Wick, 
his  heirs  or  assigns,  shall  direct.  And  with  and  for  the  intent 
and  purpose  aforesaid,  the  said  Charles  D.  Arms,  for  himself 
his  heirs,  administrators,  and  assigns,  agrees  and  obligates 
himself  and  theirselves,  that  he  and  they  will,  during  the  con- 
tinuance of  the  aforesaid  lease,  assume  and  pay  any  and  all 
accounts,  claims,  and  demands  contracted  by  any  of  such  em* 
ployees,  laborers,  agents,  or  their  &milies,  at  the  store  said 
Wick,  Ids  heirs  or  assigns,  may  be  interested,  or  such  person 
or  persons  as  said  Wick,  his  heirs  or  assigns,  may  be  interested, 
or  such  person  or  persons  as  said  Wick,  his  heirs  or  asirigns, 
may  direct,  to  the  amount  equal  to  the  same  earned  by  such 
employees,  laborers,  or  agents  in  such  employment  for  said 
Arms,  his  heirs,  administrators,  or  assigns.  But  if  any  such 
employees,  laborers,  or  agents  shall  dispute  the  correctness  of 
any  such  account  or  claim  before  mentioned,  the  same  is  to  be 
settled  and  determined  by  the  person  or  persons  to  whom  the 
same  is  due,  without  charge  or  loss  to  said  Arms,  his  heiiB, 
administrators,  or  assigns.  And  if  said  Arms,  his  heirs,  ad- 
ministrators, or  assigns  shall  refuse  to  pay  any  of  his  or  their 
employees,  laborers,  or  agents,  by  reason  of  any  such  dispute 
as  to  the  correctness  of  such  amount,  said  Wick  agrees  that  he, 
or  the  person  having  such  account  or  claim,  will  pay  all  cost, 
charges,  and  loss  occasioned  by  any  litigation  arising  there- 
from, so  as  to  save  said  Arms,  his  heirs,  administrators,  or  as- 
signs, harmless  by  reason  of  any  such  litigation;  and  in  order  to 
the  proper  settlement  of  all  such  accounts  and  claims,  and  the 
payment  thereof  by  said  Charles  D.  Arms,  his  heirs,  adminis- 
trators, and  assigns,  it  is  further  agreed  that  said  Arms,  his 
heirs,  administrators,  and  assigns,  will  render  monthly  to  such 
store  or  person  or  persons  as  said  Wick,  his  heirs,  administra- 
tors, or  assigns,  shall  direct,  a  full  statement  of  all  the  accounts, 
with  any  and  all  his  or  their  employees,  laborers,  agents,  and 
their  families.  And  it  is  further  agreed  that  for  each  and 
every  violation  by  said  Arms,  his  heirs,  administrators,  or 
assigns,  of  any  of  the  stipulations  herein  on  his  or  their  part, 
he  or  they  will  pay,  and  are  bound  to  pay,  said  Wick,  his  heirs, 
administrators,  or  assigns,  a  sum  not  less  than  five  dollars  as 
liquidated  damages  and  cost. 
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^  In  witness  whereof,  we,  the  contracting  parties,  have  here* 

unto  set  car  hand  and  seals,  year  and  date  above  written. 

**In  presence  of  Lemuel  J.  Wick. 

"Charles  D.  Abms. 

"Hugh  B.  Wick." 

Such  being  the  contract  relations  of  the  parties,  and  Craw* 
ford  and  Murray  having,  as  is  alleged,  become  delinquent  in 
the  performance  of  the  stipulations  of  the  lease  on  their  part, 
and  having  failed  to  influence  the  trade  and  patronage  of 
their  employees  in  accordance  with  their  obligations  assumed 
under  the  store  contract,  and  Wick  threatening  to  exact  and 
euforoe  a  forfeiture  of  their  term  under  the  lease,  and  having 
taken  preliminary  steps  to  that  end,  and  claiming  damages 
for  their  failure  to  fulfill  '^  the  store  contract,"  the  parties,  in 
March,  1858,  met  together  and  entered  into  the  parol  oontraet 
<m  which  the  original  action  in  this  case  was  brought,  and 
which  was,  in  substance,  this:  — 

In  consideration  that  Wick  would  forbear  to  enforce  the 
forfeiture  of  the  lease  against  the  plaintiffs  in  error,  and  would 
permit  them  to  continue  to  occupy  and  work  the  demised 
premises  in  accordance  with  the  terms  of  the  original  lease, 
and  would  relinquish  his  claim  for  damages  on  account  of 
their  non-performance  of  the  stipulations  of  the  store  contract, 
Crawford  and  Murray  agreed  to  pay  him  three  cents  per  ton 
on  all  coal  already  mined,  and  four  cents  per  ton  on  all  coal 
thereafter  to  be  mined  under  said  lease,  in  addition  to  the 
layments  stipulated  for  in  the  lease;  and  this  not  only  on 
{(Tick's  share  of  the  coal  mined  and  to  be  mined,  but  also  on 
ihe  shares  of  the  other  owners  of  the  leased  premises  in  com- 
mon with  him,  who  were  not  parties  to  this  parol  contract. 
The  non-payment  of  the  three  and  four  cents  per  ton  thus 
agreed  to  be  paid,  and  also  the  non-performance  of  certain 
stipulations  of  the  original  lease,  are  the  breaches  assigned, 
and  on  the  ground  of  which  a  judgment  for  damages  is  prayed 

The  defendants  below  demurred  generally  to  the  petition 
The  demurrer  was  overruled,  and  the  defendants  below  an 
swered,  denying  any  delinquency  by  them  in  the  performanc< 
of  the  covenants  of  the  original  lease  by  which  any  forfeitui^ 
by  them  was  incurred,  denying  that  Wick  had  taken  tho 
proper  steps  to  forfeit  the  same,  denying  the  making  by  tbexn 
of  the  parol  contract  alleged  in  the  petition,  and  their  liability 
to  pay  the  said  three  and  four  cents  per  ton,  as  claimed  by 
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The  ease  was  tried  to  a  jaiy,  and  Wick  had  a  verdict  for 
|6|712.42.  The  defendants  below  mored  for  a  new  trial  on 
the  grounds,  inter  alia,  that  the  court  had  erred  in  various 
rulings  as  to  the  admissibility  of  evidence,  in  its  charge  as 
given  to  the  jury,  in  refusing  to  charge  as  requested  by  de- 
fendants below,  and  that  the  verdict  was  not  sustained  by 
sufficient  evidence. 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
was  rendered  on  the  verdict  Thereupon  a  bill  of  exceptions 
was  taken  embodying  the  various  rulings  of  the  court  upon 
the  trial,  its  charge  as  given,  its  refusals  to  charge  as  re- 
quested, and  all  the  evidence  in  the  case.  The  defendants 
below  now  make,  by  their  assignments  of  enor,  substantially 
the  same  points  made  by  them  on  their  motion  for  a  new  trial 
below. 

On  the  argument  of  the  case  in  this  coorty  counsel  have 
made  and  elaborately  argued  numerous  questions  which  wo 
do  not  find  it  necessary  to  consider,  or  even  to  notice. 

We  are  of  opinion  that  on  the  case  made  by  the  pleadings 
and  evidence  the  plaintiff  below  was  not  entitled  to  recover; 
and  that  the  court  of  common  pleas  erred  in  overruling  the 
motion  for  a  new  trial;  and  this  for  two  reasons: — 

1.  The  contract  on  which  the  action  was  brought,  not  being 
in  writing,  was  clearly  within  the  statute  of  frauds.  It  was  a 
contract  for  an  interest  in  lands  and  tenements;  for  a  right 
to  use,  occupy,  and  enjoy  lands  and  tenements;  to  mine  coal 
within  and  upon  them,  and  to  pay  rent  for  them;  and  there 
was  no  such  performance  of  the  contract  as  to  take  it  out  of 
the  operation  of  the  statute.  The  evidence  shows  that  Wick, 
on  his  part,  did  simply  nothing.  He  ceased  to  threaten  to 
exact  a  forfeiture  of  the  original  lease,  and  took  no  further 
steps  to  enforce  such  forfeiture;  while  Crawford  and  Murray, 
on  their  part,  continued  to  pay,  and  Wick  to  receive,  the  rents 
stipulated  for  in  the  original  lease,  and  no  more,  all  the  time 
up  to  the  final  surrender  of  the  term  by  Crawford  and  Mur- 
ray, and  the  acceptance  of  the  surrender  by  Wick.  Crawford 
and  Murray  did  not  yield  up  possession  of  the  demised  prem- 
ises at  or  about  the  time  of  the  making  of  the  alleged  pared 
contract,  but  for  years  afterwards  continued  to  occupy  them 
right  on  without  visible  change;  the  possession  of  the  demised 
premises  was  continuous  and  unbroken,  and  is  referable  as 
irell  to  the  old  as  to  the  new  or  supplemental  lease.  The 
•ase  otArfMtnmg  v*  JTattenAom,  11  Ohio,  265,  is  very  closdy 
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analogous  to  the  present  case,  so  fiEir  as  this  qaestion  is  oon- 
cemed,  and  is  conclusive  of  it.  It  is  there  decided  that  **  a 
tenant  in  possession,  in  case  of  a  parol  agreement  for  different 
terms  of  balding,  if  no  acts  are  performed  which  clearly  show 
that  the  possession  is  continued  under  the  last  agreement,  it 
will  be  referred  to  the  original  tenancy,  and  such  parol  con- 
tract will  be  void." 

2.  Because  the  court  below  erred  in  recognizing  as  it  did, 
both  in  its  charge  to  the  jury  as  given  and  in  refusing  to 
charge  as  asked,  the  relinquishment  by  Wick  of  a  claim  of 
damages  for  the  non-performance  of  the  stipulations  of  the 
store  contract,  as  being  a  valid  consideration  for  the  contract 
sued  on.  The  contract  sued  on  rested,  as  is  alleged  in  the 
petition,  on  two  items  of  consideration,  to  wit,  forbearance  to 
exact  a  forfeiture  of  the  old  lease,  and  the  claim  for  damages 
under  the  store  contract.  But  if  the  store  contract  was  fatally 
tainted  with  illegality,  and  wholly  void,  then  no  valid  claim 
of  damages  for  its  breach  could  exist  to  constitute  a  considera* 
tion  for  a  new  contract. 

This  much  being  premised,  let  us  look  into  this  store  con* 
iracty  and  at  the  principles  of  law  bearing  upon  it.  It  is  an 
elementary  doctrine  that  contracts  in  general  restraint  of  trade 
are  unlawfiil,  and  therefore  vdd;  though,  as  a  general  rule, 
agreements  which  stipulate  only  for  a  partial  or  particular 
restraint  are  recognised  as  valid:  Metcalf  on  Contracts,  282. 
To  this  latter  general  rule,  however,  there  is  an  important  ex* 
oeption  which  must  not  be  overlooked;  and  which  is  thus 
stated  in  a  book  of  high  and  venerable  authority:  **  Whatso> 
ever  a  man  may  lawfully  forbear,  that  he  may  oblige  himself 
against;  except  where  a  third  person  is  wronged,  or  the  pub- 
lic is  prejudiced  by  it ":  Law  v.  Peen,  Wilmot,  877.  And  the 
learned  chief  justice  adds,  in  treating  of  this  subject,  on  the 
next  page:  '*  It  is  the  duty  of  all  courts  of  justice  to  keep 
their  eye  steadily  upon  the  interest  of  the  public,  even  in  the 
administration  of  commutative  justice;  and  when  they  find 
an  action  is  founded  upon  a  claim  injurious  to  the  public^ 
and  which  has  a  bad  tendency,  to  give  it  no  countenance  or 
assistance  in  foro  eiviUJ*  NoW|  in  the  light  of  these  prin- 
ciples, retaining  our  common  sense  in  its  integrity,  and  not 
allowing  our  vision  to  be  obscured  by  so  flimsy  a  veil  as  that 
which  is  attempted  to  be  cast  over  the  provisions  of  this  con- 
tract by  the  nse  of  the  fair-seendng  phrases,  *'  in  a  reasonable 
and  proper  manner,''  *'so  fSEir  as  the  same  can  be  reasonably 
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and  fairly  done/'  and  the  like,  let  us  look  into  some  of  the 
particular  provisions  of  this  store  contract, — into  its  general 
scope  and  tendency,  and  into  the  character  and  aims  of  the 
scheme  which  it  embodies,  organizes,  and  discloses. 

Selecting,  now,  a  single  gem  from  the  casket  of  precioas 
things,  we  hold  it  up  to  the  light.  Here  it  is:  The  lessees 
agree  that  they  will  not  '^  accept,  receive,  or  pay  any  order  or 
orders  drawn  by  any  of"  their  "employees  or  agents,  or  their 
representatives,  for  goods,  wares,  or  merchandise,  ....  pur- 
chased by  him  or  them  of  any  other  store,  firm^  or  persons, 
nor  give  any  such  employees  or  agents  any  order  or  orders  to 
any  other  store,  firm,  or  persons  for  goods,  wares,  or  merchan- 
dise, or  any  note  or  other  evidence  of  indebtedness,  in  order 
that  the  same  may  be  disposed  of  or  transferred  for  goods, 
wares,  or  merchandise,  contrary  to  the  spirit  of  this  agree- 
ment," etc.  Now,  throwing  over  these  stipulations  a  mantle 
of  charity  broad  enough  to  cover  a  multitude  of  sins,  and  with 
a  web  thick  and  dense  enough  to  conceal  from  our  sight  their 
otherwise  obvious  intention,  what  is  their  tendency?  and  what 
would  be  their  probable  practical  operation?  A  lessee  of  a 
coal  mine  who  submits  to  a  contract,  the  terms  of  which  are 
so  repulsive  and  degrading  to  himself,  may  well  be  supposed 
to  be  far  frt>m  independent  on  the  score  of  pecuniary  means; 
and  the  last  stipulation  in  the  above  extract  from  the  con- 
tract presupposes  that  he  will  become  indebted  to  his  work- 
men, and  hence  be  obliged  to  give  them  "  notes,  or  other 
evidences  of  indebtedness,"  to  be  by  them  transferred  for  per- 
sonal and  family  necessaries.  Suppose  such  a  case  to  occur. 
The  lessee  becomes  indebted  to  his  workmen.  Perhaps  the 
mine  has  not  yet  become  productive,  or  the  means  of  trans- 
portation are  not  obtainable,  or  the  market  for  coal  happens 
to  be  glutted.  The  workmen  want  provisions  and  clothing 
for  themselves  and  families,  and  the  notes  of  their  employer 
to  be  negotiated  in  exchange  for  these  necessaries;  and  these 
they  can  have,  but  in  such  a  way  only  as  to  hedge  them  out 
from  the  benefit  of  competition  among  shop-keepers.  They 
must  take  their  notes  to  the  store  of  Wick,  and  trust  to  his 
sensitive  conscience  and  regard  for  fair  and  just  dealing,  first, 
as  to  the  amount  of  discount  they  must  allow  him  on  their 
notes  transferred  to  him;  and  second,  as  to  the  prices  he  will 
exact  for  the  goods  they  receive  in  exchange.  Again^  the 
terms  of  the  contract  presupposes  —  and  assuredly  it  i«  no 
violent  presumption  —  that  circumstances  may  exist  which 
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will  render  it  necessary  for  the  workman  to  anticipate  hit 
wages.  Suppose  such  a  case.  Sorely  needed  wages  are  not 
yet  earned.  Perhaps  he  is  ill,  and  has  to  await  the  retnni  of 
health  to  earn  them.  At  all  events,  pay-day  is  yet  in  the 
lutare.  He  goes  or  sends  around  among  the  retail  shops,  and 
being  known  as  one  of  Crawford  and  Murray's  coal-diggers, 
he  finds  that,  for  some  inexplicable  reason,  prices  of  needed 
articles  are  high  at  Wick's,  while  at  other  shops  they  are  com- 
paratively low.  The  simple  soul  prefers  to  deal  with  some  one 
of  the  latter.  He  goes  to  its  proprietor,  states  his  situation  and 
necessities,  and  proposes  the  purchase  of  certain  necessaries, 
and  for  the  price  of  them  to  give  an  order  on  his  employer  to 
be  paid  out  of  his  wages  when  they  accrue.  The  shop-keeper 
answers,  "  Yes,  you  can  have  what  you  need  at  the  regular 
prices  named,  provided  your  employer  will  accept  your  order. 
Call  again  to-morrow*  and  in  the  mean  time  I  will  see  him, 
and  so  be  able  to  give  you  an  answer."  Accordingly,  on  the 
next  day,  he  calls  again,  and  is  told  that  his  employer  says 
that  he  is  under  a  contract  to  accept  no  order  from  a  work- 
man  unless  it  be  given  on  Mr.  Wick.  And  so  he,  too,  is 
turned  over  to  the  jiltemative  of  either  doing  without  the 
things  which  he  needs,  or  of  subjecting  himself  to  the  tender 
mercies  of  *'  the  party  of  the  other  part "  to  the  store  contract. 

Having  thus,  in  the  most  moderate  colors  which  my  esti- 
mate of  the  character  and  tendency  of  this  store  contract  pw- 
mits,  endeavored  to  depict  one  of  its  characteristic  features, 
1  place  it  side  by  side  with  the  time-honored  principles  an- 
nounced by  Chief  Justice  Wilmot,  and  submit  it  to  the  ordeal 
of  those  principles:  ''Whatsoever  a  man  may  lawfuUy  forbear, 
that  he  may  oblige  himself  against;  except  where  a  third  per- 
son is  wronged,  or  the  public  is  prejudiced  by  it.  ....  It  is 
the  duty  of  all  courts  of  justice  to  keep  their  eye  steadily 
upon  the  interest  of  the  public,  even  in  the  administration 
of  commutative  justice;  and  when  they  find  an  action  is 
founded  upon  a  claim  injurious  to  the  pi^lic,  and  which  has 
a  bad  tendency,  to  give  it  no  countenance  or  assistance  in  fan 
cifrilV' 

A  majority  of  the  court  are  of  opinion  that  the  particular 
segment  of  the  store  contract  above  commented  on,  being  in 
restraint  of  trade,  and  naturally  tending  in  its  practical  opera- 
tion to  inflict  wrong,  disadvantage,  and  suffering  upon  third 
persons,  is  unlawful;  and  being  in  its  character  inseparable 
liom  the  other  provisions  of  the  contract,  it  taints  the  whole: 
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Metcalf  on  Contracts,  216,  247;  Afnmtr<mg  r.  ToUrrll  Wheal;. 
268. 

I  have  invited  special  attention  to  that  portion  of  the  store 
contract  above  remarked  upon,  not  because  I  regard  the  legal 
or  moral  character  or  the  practical  tendency  of  that  ]K>rtion 
of  the  contract  as  being  exceptional  when  compared  with  its 
other  provisions,  or  with  the  contract  as  a  whole,  but  rather 
by  way  of  illustration  of  the  character  and  tendency  of  the 
whole  scheme  which  the  contract  embodies,  organizes,  and 
discloses.  It  is  but  one  of  a  litter,  in  which  the  family  resem- 
blance, apparent  in  the  aspect  of  all,  sufficiently  establishes 
a  common  parentage,  and  precludes  the  hypothesis  of  a  ease 
of  superfetation  by  a  plurality  of  sires. 

It  is  said  in  Bacon's  Abridgment  (vol.  2,  p.  299)  that  ^  as 
to  bonds  entered  into  in  restraint  of  trade,  it  seems  to  have 
been  always  admitted,  and  hath  been  frequently  adjudged, 
that  a  bond  restraining  trade  in  general,  as  that  a  person  shall 
not  follow  such  ai  trade  in  any  part  of  the  kingdom,  is  void; 
the  reasons  whereof  are  that  such  bond  tends  to  a  monopoly, 
and  is  against  the  public  good;  deprives  the  party  of  his 
means  of  livelihood;  enables  masters  to  lay  hardships  upon 
their  servants"  and  ''apprentices;  tends  to  oppression,''  etc 
And  so  on  the  next  page  it  is  added, ''  If  the  condition  of  a 
bond  is  that  the  obligor  shall  not  buy  any  sheep's-trotters  of 
any  person  of  whom  the  obligee  had  bought  or  should  buy, 
this  is  void,  being  a  restraint  of  trade,  and  tending  to  a  mo- 
nopoly." 

The  majority  of  the  court  are  of  opinion  that,  viewing  this 
store  contract  as  a  whole,  and  the  scheme  which  it  embodies, 
it  comes  clearly  within  the  reasons  thus  stated,  on  the  ground 
of  which  it  is  the  policy  of  the  law  to  avoid  certain  contracts, 
and  to  overthrow  every  superstructure  which  is  reared  upon 
them  as  a  foundation.  It  tends  to  restrain  trade  in  a  man* 
ner  operating  naturally  and  almost  inevitably  to  the  injury 
of  others;  it  tends  to  unwarrantable  monopoly,  to  extortioii, 
and  to  the  depriving  of  the  hireling  of  the  full  benefit  of  his 
wages  when  earned,  and  of  the  benefit  of  such  legitimate 
credit  as  he  might  have  on  the  basis  of  wages  to  be  earned. 

I  have  not  been  able  to  find  any  direct  precedent  for  hold« 
ing  that  a  contract  whereby  the  influence  of  an  employer  over 
his  employees  is  sold  to  and  for  the  benefit  of  a  third  person 
is  void,  nor  have  I  been  able  to  find  any  to  the  oontrmry* 
But  knowing  as  we  do  that  the  relation  of  employer  and  em* 
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ployee  is  to  a  great  extent  one  of  mutual  dependenoei  but  a 
dependence-  generally  preponderating  in  favor  of  the  employer 
and  against  the  employee,  and  when  it  is  easy  to  see  that  in 
the  fast-coming  future,  as  manufacturing  and  mining  opera- 
tions are  enlarged  and  multiplied,  as  population  becomes 
more  dense,  and  the  labor  market  becomes  more  and  more 
choked  by  the  increasing  number  of  competing  hands  for  its 
employ,  Uie  dependence  of  the  laborer  on  his  employer  will 
become  greater  and  more  influential,  I  cannot  but  think, 
and  speaking  for  myself  alone,  I  must  say  that  such  ought  to 
be  the  law;  and  it  seems  to  me  that  such  a  case  would  come 
clearly  enough  within  the  scope  of  principles  already  estab- 
lished to  warrant  a  court  governed  by  a  just  and  forecasting 
judicial  policy  in  declaring  that  a  contract  for  the  sale  of  an 
employer's  influence  over  his  employees,  in  respect  to  matters 
of  trade,  is  in  itself  alone  so  liable  to  abuse,  so  dangerous  in 
its  tendency,  and  so  likely  to  tempt  hard,  grasping,  and 
greedy  men  to  the  easy  practice  of  extortion  and  oppression 
upon  a  dependent  class,  as,  in  the  language  of  Chief  Justice 
Wilmot,  to  forbid  its  receiving  either  "  countenance  or  assist- 
ance inforo  eivilt." 

The  store  contract,  then,  being  wholly  unlawful  and  void, 
the  giving  up  of  a  claim  of  damages  for  a  breach  of  its  stipu* 
lations  furnished  no  consideration  for  any  new  contract.  And 
in  so  Sbut  as  such  relinquishment  of  claim  entered  into  and 
constituted  the  basis  of  the  contract  sued  on,  so  far,  to  say  the 
least  of  it,  the  latter  was  without  consideration;  and  the  court 
below  erred  in  refusing  so  to  charge  the  jury,  and  in  its  dis- 
tinct recognition  of  the  validity  of  the  store  contract  in  its 
charge  as  given. 

Judgment  reversed,  new  trial  awarded,  and  cause  remanded 
to  the  common  pleas. 

Day,  C.  J.,  and  Welch  and  Whits,  JJ.,  concurred. 

SooTT,  J.  I  concur  in  the  judgment  of  reversal  in  this  case 
solely  on  the  ground  indicated  in  the  first  proposition  of  the 

OoxnuctB  nr  RmaAunr  or  Tbadi^  Vauditt  or:  See  Angler  ▼.  WMer^ 
t2  Am.  Bea  748,  and  note  thereto^  fnUy  diseiiMiiig  the  rabjeet;  Wtighi  ▼. 
Rgder^  96  Id.  1S6.  A  somewluit  nmikr  eontnot  to  thet  in  the  priadpel 
CMO  wae  upheld  as  TBlid  in  Oeorge  ▼.  JBoM  Temutm  Ooai  Ox,  16  Lee»  466; 
a  C,  64  Am.  Bep.  426.  The  high  motel  ground  teken  by  the  pdno^  eaat 
eonnmde  ifeMli. 

Am.  Usa  Vol.  ZOVm-S 


114  Board  of  Epucation  v.  Edson. 


BoABD  OF  Education  of  the  Yillaqb  of  Yas 

Wert  v.  Edsox. 

(IB  OHIO  8TATB,  S2L] 

iMTEamn  ot  Ouodial  Fbopbzstobs  ov  Town  Gaowxvo  out  ov  trbb 
Dbdioatioii  07  Lots  tor  School  Pdbfosis  n  not  AjraoiriD  by  the 
Ohio  aot  of  l$BO,  which  prondei  that  tho  titb  to  all  rMl  ertata  and 
other  property  belonging  for  aehool  pnrpoeei  to  any  ^ty,  town.  Tillage^ 
township,  or  district^  whioh  la  or  maybe  ocganiaed  into  a  eiai^  eohool 
district^  shall  be  regarded  as  Tested  in  the  board  of  ednoation  theraol. 

RaooBDDio  07  Town  Plat  Vbrb  Fis-smrLs  or  All  Paboelb  ov  Lam 
THEBxa  EznuBBSXD  703  PuBLio  Uss  HT  OouiiTT  in  which  the  town  ia 
situated,  in  tmst  for  the  pablio  nse  specified,  sad  for  no  other  use  or 
purpose  whatever,  nnder  the  Ohio  aot  of  1831. 

DjOMHUTioir  07  TowH  Lonca  7ob  School  PuBPoan  OoHTna  No  Powbe  or 
AuENATiOM,  in  Ohio^  so  as  to  extinguish  the  use,  notwithstanding  tha 
lets  have  been  rendered  unsuitable  to  be  used  as  sitee  for  school-hooaes^ 
by  reason  of  the  subsequent  oonstruetion  of  a  railroad  and  depot  in  doea 
proximity  thereto. 

Bmanam  Bkvxbts  to  DaDioirofis  on  thidi  BxpUBniiTATnm^  if  the  aola 
use  to  which  it  has  been  dedicated  becomes  impossible  of  execution;  and 
a  court  of  equity  cannot,  without  their  oonsent,  extinguish  their  ri^t 
ef  reversion  by  ordering  a  sale  of  the  property,  and  assume  to  exeenta 
the  tmst  qf'frta  by  transferring  it  to  the  proceeds  of  stle. 

Pbtiticn  asking  for  authority  to  sell  certain  lots  dedicated 
for  school  purposes.    The  facts  are  stated  in  the  opinioii. 

A.  O.  Thurman^  for  the  plainti£El 

R.  C.  Spear8,  for  Edson  and  De  Pay,  demurrants. 

By  Court,  Scott,  J.  This  cause  originated  in  fhe  ooort  of 
common  pleas  of  Van  Wert  County,  in  which  the  plaintiff,  by 
petition  filed  February  12, 1866,  aUeges  in  substance: — 

That  the  original  proprietors  of  the  village  of  Van  Wert, 
by  a  town  plat  duly  acknowledged  and  recorded  in  May,  1835, 
dedicated  two  town  lots,  numbered  8  and  18  on  said  plat^ 
^  for  school  purposes,  and  on  which  to  erect  school-houses." 

That  the  proper  authorities,  shortly  afterwards,  erected  a 
school-house  on  one  of  said  lots,  and  occupied  the  same,  in 
conformity  with  the  purposes  of  said  dedication,  tiU  the  year 
1855,  the  limited  population  prior  to  that  time  not  requiring 
a  similar  occupancy  of  the  other  lot;  that  the  only  means  of 
access  to  said  lots  is  from  Jackson  Street;  and  that  in  1855 
the  said  street  was  occupied  by  a  railroad  company  as  a  part 
of  the  line  of  its  railway;  and  that  said  company  constructed 
a  depot  in  close  proximity  to  said  lots,  and  thereby  rendered 
them  worthless  as  sites  for  school  buildings,  as  the  noise  and 
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danger  incident  to  the  numing  of  trains  rendered  their  use 
far  such  purpose  inconvenient  and  dangerone. 

That  the  increase  of  population  and  the  wants  of  the  vil* 
lage  had,  by  this  time,  rendered  it  necessary  to  erect  addi- 
tional  school  buildings,  and  to  procure  other  and  different 
sites  therefiur,  as  said  lots  had  been  rendered  unsuitable  for 
the  purpose,  by  reason  of  the  location  and  use  of  said  road 
and  depot;  and  that  such  other  sites  have  been  accordingly 
purchased,  and  buildings  erected  thereon. 

That  to  meet  the  growing  wants  of  the  vill^e  it  has  become 
necessary  to  procure  still  further  ground  for  sites,  and  erect 
additional  school  buUdings  thereon;  and,  under  the  circum- 
stances, the  plaintiff  asks  for  authority  to  sell  said  lots  (8  and 
18),  and  apply  the  proceeds  of  sale  to  the  purchase  of  sites 
far  additional  school  buildings,  or  fbr  the  erection  of  such 
buildings. 

Edson  and  De  Puy  are  made  parties  defendant,  on  the 
ground  that  they  claim  a  title  to  the  premises  adverse  to  the 
plaintiff  which  they  are  called  on  to  disclose. 

Edson  and  De  Puy  demurred  to  the  petition,  on  the  general 
ground  that  it  does  not  state  flEM^ts  sufficient  to  constitute  a 
cause  of  action. 

The  inhabitants  of  the  village  of  Van  Wert  are  made 
parties  defendant  in  the  title  of  the  case,  but  neither  the 
incorporated  village  of  Van  Wert  nor  its  inhabitants  have 
answered  or  demurred;  nor  do  we  find  that  they  or  either  of 
ihem  have  been  brought  into  court  by  service  of  process  or 
otherwise. 

The  court  of  common  pleas  sustained  the  demurrer  and  dis- 
missed the  petition;  the  plaintiff  appealed  to  the  district  court, 
in  which  tiie  case  was  reserved  for  the  decision  of  this  court 

It  is  claimed  for  the  plaintiff  that  the  title  to  the  lots  in 
question  is  vested  in  the  plaintiff  by  section  8  of  the  act  of 
March  13, 1850:  S.  A  C.  1377.  That  section  is  as  follows: 
*^  The  tiUe  to  all  real  estate  and  other  property  belonging,  for 
school  purposes,  to  any  city,  town,  village,  township,  or  district, 
or  to  any  part  of  the  same,  which  is  or  may  be  organized  into 
a  single  school  district,  in  accordance  with  this  act,  or  the  act 
to  which  this  is  an  amendment,  shall  be  regarded  in  law  as 
vested  in  the  board  of  education  thereof,  for  the  support  and 
use  of  the  public  schools  therein;  and  said  board  may  disi)ose 
of^  sell,  and  convey  said  real  estate,  or  any  part  of  the  same, 
by  deed,  to  be  executed  by  the  president  of  said  board,  upon  a 
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majority  vote  for  such  sale,  at  any  regular  meeting  of  the 
electors  of  said  district." 

It  does  not  appear  that  the  village  of  Van  Wert  is  organized 
into  a  single  school  district,  under  the  acts  referred  to,  nor  does 
the  petition  state  that  a  sale  has  been  voted  for  at  a  regular 
meeting  of  the  electors  of  such  district.  And  if  such  organi- 
zation and  vote  be  assumed,  and  the  beneficial  ownership  of 
the  lots  by  the  village  be  regarded  as  absolute  and  unqualified, 
we  do  not  see  that,  as  against  the  village,  the  plaintifi*  needs 
any  further  power  than  is  conferred  by  this  section  of  the  stat- 
ute; and  we  know  no  authority  vested  in  the  courts  of  the 
state  to  grant  further  power,  if  the  legislative  grant  be  insuf- 
ficient. 

But  we  think  it  clear  that  this  statute  was  intended  to  apply 
only  to  cases  where  the  absolute  ownership  of  the  property  is 
in  the  city,  town,  etc.,  which  has  been  organized  into  a  single 
school  district,  under  the  act  of  February  21, 1849,  and  that 
it  was  not  intended  to  affect  any  interest  of  the  original  pro- 
prietors of  towns  growing  out  of  their  dedication  of  particular 
lots  or  lands  for  specific  uses.  The  legislature  could  not  thus 
transfer  private  rights  of  property,  nor  change  the  character 
of  the  use  created  by  such  previous  dedications:  Le  Clercq  v. 
Trustees  of  GdUipoUs,  7  Ohio,  pt.  1,  217  [28  Am.  Dec.  641]. 

By  the  eighth  section  of  the  act  of  March  8, 1831,  to  provide 
for  the  recording  of  town  plats  (S.  &  C.  1484),  it  is  provided: 
''  That  the  plat  or  map,  when  recorded  as  required  by  this  act, 
shall  be  deemed  and  considered  in  law  a  sufficient  conveyance 
to  vest  the  fee-simple  of  all  such  parcel  or  parcels  of  land  as 
are  therein  expressed,  named,  or  intended  for  public  use,  in 
the  county  in  which  the  town  is  situated,  for  the  uses  and  pur- 
poses therein  named,  expressed,  or  intended,  and  for  no  other 
use  or  purpose  whatever." 

The  town  plat  in  this  case  was  executed  and  recorded  in 
1835,  and  the  result  was  that  the  fee-simple  of  the  lots  in 
question  was  thereupon  vested  in  the  county  of  Van  Wert,  but 
wholly  in  trust,  for  the  public  use  specified  in  the  dedication, 
and  for  no  other  use  or  purpose  whatever. 

If  subsequent  legislation  has  changed  the  trustee,  the  trust 
or  use  itself  remains  unchanged.  The  dedication  in  this  case, 
as  stated  in  the  petition,  was  ''  for  school  purposes,  and  on 
which  to  erect  school-houses."  Without  determining  whether, 
under  this  dedication,  the  lots  could  properly  be  used  for  school 
purposes,  other  than  the  erection  of  school-houses  thereon,  it 
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is  enough  to  say  that  the  dedication  is  of  the  land,  and  not  of 
its  value  or  proceeds.  It  confers  no  power  of  alienation  dis- 
charged of  the  nse  by  which  the  purpose  of  the  dedication 
might  be  utterly  defeated.  Should  the  sole  uses  to  which  the 
property  has  been  dedicated  become  impossible  of  execution, 
the  property  would  revert  to  the  dedicators,  or  their  repre- 
sentativeB:  WiUiama  y.  First  Presbyterian  Society  of  Cincinnati^ 
1  Ohio  St.  47S, per  Thurman,  J.;  Le  Clereq  y.  Trustees  of  GaUi- 
polisy  stfpra,  per  Lane,  J. 

Ib  it  competent  for  a  court  of  equity,  without  the  consent  of 
the  dedicators,  to  extinguish  foreyer  this  right  of  reyersion  by 
ordering  a  sale  of  the  property,  and  assuming  to  execute  the 
trust  cy^eSf  by  transferring  it  to  the  proceeds  of  the  sale? 
We  think  judicial  power  cannot  legitimately  be  so  far  ex- 
tended. 

Even  if  this  could  be  done,  the  dedicators  should  certainly 
be  made  parties  to  the  proceeding;  otherwise  their  rights  would 
be  unaffected  by  any  order  of  the  court  in  the  premises.  The 
onlj  defendants  seryed  with  process  in  this  case  are  Edson 
and  De  Puy,  and  it  is  not  alleged  in  the  petition  that  they  are 
the  assignees  of  the  dedicators,  or  in  any  way  claim  under  or 
represent  them. 

Still,  as  the  prayer  of  the  petition  is  only  for  an  order 
directing  the  sale  of  the  lots  and  the  application  of  the  fund 
arising  therefrom;  and  as  no  specific  relief  is  asked  as  against 
Edson  and  De  Puy,  it  is  perhaps  to  be  inferred  that  the  title 
alleged  to  haye  been  set  up  by  them  is  not  adyerse  to  or  in- 
oonsistent  with  the  right  of  the  plaintiff  to  use  the  property 
pursuant  to  the  declared  purposes  of  the  dedication;  but  it  is 
adyerse  only  to  the  right  which  the  plaintiff  claims  to  dis- 
charge the  property  from  the  specific  public  uses  contemplated 
by  the  dedicators,  and  to  conyert  it  into  priyate  property  by 
an  absolute  alienation.    At  least,  there  is  nothing  in  the 
petition  to  negatiye  the  idea  that  Edson  and  De  Puy  claim 
under  the  dedicators,  and  we  think  their  general  right,  as  de- 
feudants,  to  demur  to  the  petition  cannot  be  limited  by  the 
mere  assumption  that  they  are  strangers  to  the  dedication. 
And,  for  the  reasons  already  indicated,  we  think  their  demur- 
rer must  be  sustained,  and  the  petition  of  plaintiff  be  dis- 
missed. 
Judgment  accordingly. 

Day,  G.  J.,  and  Brinkebhoff,  Welch,  and  Whiter  33^ 
coDcurred. 
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Dkdioatiov  ov  Land  to  Pobuo  Un  dobi  kot  Pass  Feb:  Pamerof  ▼.  MUb, 
23  Am.  Deo.  207,  and  note;  Dwnmer  ▼.  Dm  ex  denu  BdMtmm  qf  Jtneff  CS^ 
40  Id.  218;  Bdmrmeksr  ▼.  8U  Pauiete.  H.  H.^  88 Id.  59,  and  note. 

Lavd  Duuoatd)  to  Publio  Un  oanhot  bs  Taun  ioe  Any  Ovbmr  Vwa^ 
or  sabjactod  to  any  greater  burden  or  aerritode:  Sdmrmeitr  ▼.  8i,  Pami  etc 
B.  J2.,  88  Am.  Deo.  69;  McKkmeif  t.  6fri!0^«»  96  Id.  800;  nor  omi  tbe  legftlatnri 
ehaage  the  vie:  J!^Cl»«f  t.  TVhHm  q^  6U%wili^  28  Id.  841. 


Nyb  v.  Dbnnt. 

(IB  Omo  BTAn,  Ml.] 

Owmn  ov  Land  Who  Lnnran  Tbzrb  PiBfloir  to  AvriaoB  llonsr  Pad 
BY  PuBOHAsnt  AY  Tax  Salb  thbbbov,  and  to  take  the  deed  in  hie  oivn 
name^  ia  not  eatopped  from  inaiafciwg  upon  the  mvalidity  ol  the  deed  for 
irr^golaritiee  in  the  aala^  where  he  waa  wholly  ignorant  of  the  defaeti^ 
althoQi^  hia  ignoranoe  thereof  mij^t  have  reanltod  from  hia  groas  m|^ 
gence. 

Action  by  Eligabeth  F.  Denny  against  Nye»  Bonner,  A  Ck^ 
to  recover  a  eection  of  land.  The  facta  are  soffioiently  stated 
in  the  opinion. 

Alfred  Yaple  and  A.  O.  Proton,  for  the  plaintiflb  in  error. 

Sdden  S.  Coolej  for  the  defendant  in  error. 

By  Court,  Day,  C.  J.  The  action  in  the  court  beloir  wai 
for  the  recovery  of  a  section  of  land.  Both  parties  claim  title 
under  Greneral  St  Clair.  The  plaintiff  in  the  action,  as  dev- 
isee of  Greneral  O'Harra,  claimed  title  from  St.  Clair  under  a 
''  presumptive  grant,"  and  by  a  collector's  deed  to  O'Harra  on 
a  sale  of  the  land  for  taxes.  The  defendants  claimed  title  by 
deed  from  the  heirs  of  St.  Clair.  They  claim  that  the  tax 
deed  is  void,  and  that  the  presumption  of  a  grant  is  rebutted, 
because  all  the  facts  from  which  such  a  presumption  can  arise 
are  referable  to  the  actual  grant  under  the  tax  sale. 

It  is  conceded  that  the  tax  deed  is  void  for  irregularities  in 
the  sale  under  which  it  was  made.  But  it  is  claimed  that  the 
defendants  are  estopped  from  insisting  upon  the  invalidity  of 
the  deed. 

The  arrangement  by  which  O'Harra  obtained  the  deed  was 
entered  into  with  St.  Clair  after  the  defective  sale  for  taxes 
was  made,  and  before  the  deed  was  executed.  On  the  ques- 
tion of  the  estoppel,  the  court  charged  the  jury:  — 

^  That  if  St.  Clair  knew  of  the  said  objection  to  said  tax 
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sale,  and  bo  knowing  it  induced  O'Harra  to  adrance  the 
money  due  on  account  thereof,  —  O'Harra  being  ignorant  of 
BQch  objection,  —  and  to  take  the  deed  to  himself  therefor  with 
the  view  to  become  the  owner  of  such  lands  through  and  bj 
BQch  tax  deed,  St  Clair,  and  all  claiming  under  him,  were 
eBtopped  from  insisting  upon  such  objection  to  said  deed;  but 
if  SU  Clair  was  ignorant  of  such  objection,  and  made  sudi  ar- 
rangement with  O'Harra  to  advance  such  money  and  receive 
Buch  conveyance,  or  if  O^arra  was  aware  of  such  objection  as 
well  as  St.  Clair,  no  such  estoppel  would  arise;  ....  that 
the  jury  must  further  find  such  agreement  or  arrangements  to 
have  been  made  between  St  Clair  and  O'Harra;  and  that  if 
St  Clair  was  ignorant  of  such  objection,  to  estop  him  would 
require  the  jury  to  find  that  such  ignorance  on  his  part  ex* 
isted  from  his  gross  neglect" 

The  clear  implication  of  the  last  clause  of  the  charge  is, 
that  if  St  Clair's  ignorance  of  the  defeotB  in  the  tax  sale  ex- 
isted from  his  gross  neglect  or  want  of  slight  diligence  to  be 
informed  thereof,  he  would  be  eaitopped  firom  insisting  on  the 
objection  to  the  deed. 

The  jury  might  then  fairly  understand  the  charge,  when 
taken  together,  to  be  that  the  estoppel  claimed  arises  if  St 
Clair,  by  the  exercise  of  slight  diligence,  might  have  known 
the  defect  in  the  tax  sale,  the  same  as  it  woidd  had  he  known 
it  in  fact  and  concealed  it  from  O'Harra. 

In  the  entire  absence  of  proof  of  any  diligence  whatever  on 
the  part  of  St  Clair  to  be  informed  of  the  correctness  of  the 
proceedings  in  the  tax  sale,  the  jury,  with  this  understanding 
of  the  law,  might  readily  find  that  his  ignorance  ''  existed 
from  his  gross  neglect,"  and  that  he  would  therefore  be 
estopped  from  insisting  upon  the  objection  to  the  deed, 
whether  he  was  ignorant  of  it  or  not,  when  he  made  the  ar- 
rangement with  O'Harra. 

This  would  be  carrpng  the  doctrine  of  estoppel  in  paw,  as 
a  muniment  of  titie  in  real  estate,  to  an  extent  not  warranted 
by  the  authorities,  nor  by  the  principles  upon  which  it  is 
founded.  The  rule  adopted  in  the  charge  requires  no  vigi- 
lance on  the  part  of  O'Harra  as  the  purchaser  of  the  estate, 
nor  that  the  seller  should  do  or  say  anything  to  deceive  the 
buyer.  Without  any  duty  resting  upon  St.  Clair  more  than 
upon  O'Harra  to  be  informed  about  the  validity  of  the  tax 
sale,  his  failure  to  exercise  some  diligence  to  be  informed 
about  it,  without  requiring  any  diligence  on  the  part  of 
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O'ELarra,  is  alone  made  a  fraud  equivalent  to  the  willM  con- 
cealment of  the  fact  if  it  had  been  known. 

The  same  principle  applied  to  any  case  where  knowledge  ib 
a  material  ingredient  of  fraud  would  so  modify  the  rule  that 
a  party  will  be  held  to  know  what  he  might  know  by  the  ex- 
ercise of  some  degree  of  diligence;  and  the  question  would 
be,  not  whether  he  knowingly  misstates  or  conceals  a  fact,  but 
whether  he  would  do  so  if  properly  informed. 

Under  the  charge  in  question,  the  jury  were  warranted  in 
finding  for  the  plaintiff  below,  although  they  found  St.  Clair 
entirely  ignorant  of  any  defect  in  the  tax  sale,  and  that  he 
was  actuated  by  the  utmost  good  faith  in  the  transaction,  if 
they  further  found  that  he  exercised  no  diligence  to  be  cor- 
rectly informed  on  the  subject 

We  see  nothing  in  this  case  to  take  it  out  of  the  rule  laid 
down  in  McAfferty  v.  Conovevj  7  Ohio  St.  99  [70  Am.  Dec 
57].  ''  To  work  an  estoppel  in  paUy  and  forfeit  title,  the  acts 
and  declarations  of  the  owner  must  in  general  be  willful;  that 
is,  with  knowledge  of  his  rights,  or  with  intention  to  deceive 
the  other  party." 

Moreover,  there  does  not  appear  to  have  been  anything  said 
by  St.  Clair  that  was  not  true,  or  anything  done  by  him  to  mis- 
lead the  other  party.  The  defect  in  the  tax  sale  was  unknown 
to  him,  and  O'Harra  was  in  no  way  deceived  in  that  respect 
by  him.  The  defect  was  a  matter  of  public  record,  open  and 
ascertainable  to  each  of  them  equally.  No  special  confidence 
as  to  the  validity  of  the  tax  sale  was  reposed  by  O'Harra  in 
St.  Clair.  It  was  no  more  the  duty  of  the  one  tiian  the  other 
to  be  vigilant  to  ascertain  about  the  validity  of  the  sale.  If 
the  transaction  was  a  sale  of  real  estate,  it  was  as  much  the 
duty  of  the  purchaser  as  of  the  seller  to  beware  of  defects  in 
the  title.  Their  mutual  ignorance  of  the  invalidity  of  the  tax 
sale  no  more  affected  the  conscience  of  one  than  the  other;  and 
it  may  be  more  unconscionable  to  enforce  the  invalid  tax  sale 
against  one  party  than  it  would  be  against  the  other  to  set  it 
aside,  and  leave  the  parties  to  their  rights  as  they  would  then 
exist.  That  depends  upon  other  matters  not  taken  into  the 
account  in  the  part  of  the  charge  under  consideration. 

The  charge  in  the  particular  referred  to  was  at  least  cal- 
culated to  mislead  the  jury  in  a  matter  material  to  the  case; 
and  upon  the  construction  of  which  it  was  fairly  susceptible, 
it  was  clearly  erroneous.  For  this  reason  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  another  trial. 
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As  to  the  other  questions  raised  in  the  case,  we  express  no 
opiniony  for  the  reason  that^  npon  the  retrial  of  the  oasoi  they 
may  come  op  in  a  fimn  so  far  modified  by  the  &ct8  as  to  make 
their  present  determination  of  little  utility  to  the  partiee. 

BBiNKSBHOFFy  ScoTT,  and  Whitb,  JJ.y  ooncmnred. 
WsLCHy  J.,  did  not  sit  in  the  case. 


On  Who  Aotitxlt  Ehoooiuob  Axtoihib  td  Pubobasi  Lawd  hat  n 
BiiOFpmD  WBOM.  Clahhho  It,  even  thoogh  ignonuitof  hia  rights,  until  after 
the  pnrehaee  is  oonsommated:  MapU  ▼.  Kmmari^  91  Am.  Deo.  214;  end  one 
wiU  not  be  permitted  to  induce  another  to  pnrchase  property  o£  athirdpersoa 
lor  a  ▼elnaUe  oonm'denition,  and  then  set  np  a  prior  and  better  title  in  him- 
eolf  to  defeat  the  title  of  the  pnxohaoer:  SUms^iM  t.  Bm&nm,  S8  U.  fl2i 


Galons  v.  Statb. 

riB  Ohio  Statb,  800.1 

OMTOBATS  SziBflSNCE  OV  COKPAKT  IS  SUffiCUmTLT  EBTABLUHSD  bj  piOfo 

ing  that  it  aesamed  to  be  and  was  notoriooalj  acting  as  a  corporation^  te 
sustain  an  indictment  charging  a  person  with  having  been  the  derk  of  a 
certain  corporation,  and  with  having  frandnlently  embeoled  its  pwperly 
then  nnder  his  care  by  virtae  of  his  employment  as  snch  derk. 

OUBX  HAS  Gradt  m  Elxtatob  "uitdxb  hd  Cabs,"  within  the  meaning  of 
the  Ohio  act  of  1864,  providing  for  the  punishment  of  any  officer,  agents 
derk,  or  servant  who  shall  embeole  property  which  may  come  into  his  pee* 
eession  or  nnder  his  care  by  virtue  of  his  employment  or  office^  where  by 
▼irtoe  of  his  employment  he  has  it  within  his  power,  1^  means  of  orders 
iasned  by  him,  to  transfer  the  title  to  the  grain. 

ft  B  HOT  8uoB  CoiiMZHT  UPON  Pbisovxb's  Failubb  TO  TssmTT,  nnder 
the  Ohio  act  of  1867,  as  will  oonstitnte  good  cause  for  granting  a  new 
trial,  where  the  counsel  for  the  atate^  in  aigning  the  case  to  the  jury, 
and  claiming  a  fact  to  have  been  established,  was  intermpted  by  the 
prisoner  by  a  contradictory  statement,  and  replied,  "  Ton  had  an  oppor- 
tonity  to  testify  in  this  case,  and  did  not  do  so,"  it  not  appearing  that 
the  coort  was  in  any  way  dereliot  in  dnty. 

Indictment   for  embezzlement.     The  opinion  states  the 
Cacts. 

Kentj  Newton^  and  Pugsley^  and  Bissell  and  OorriUj  for  the 
plaintiff  in  error. 

/.  jr.  Hamiltanf  prosecuting  aitomey^  and  George  B.  Haynee^ 
for  the  state. 

By  Coort,  Brinkisbhoff,  J.    At  the  May  term,  1868,  of  the 
eommon  pleas  of  Lucas  Conntjr,  the  plaintiff  in  error  was  in- 
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dieted  for  the  crime  of  embezzlement^  and  at  the  October  term 
following  he  was,  on  the  plea  of  not  guilty,  tried,  convicted, 
and  sentenced;  and  to  reverse  the  judgment  and  sentence  in 
the  case,  and  for  the  award  of  a  new  trial,  a  writ  of  error  is 
prosecuted  in  this  court 

The  indictment  was  framed  under  the  second  section  of  the 
act  of  March  26,  1864,  '^  for  the  prosecution  and  punishment 
of  certain  crimes  therein  named  "  (Swan  A  Baylor's  Stat.  269), 
which  is  as  follows: — 

*'  That  if  any  clerk  or  servant  of  any  private  person,  or  of 
any  copartnership  (except  apprentices  and  persons  within  the 
age  of  eighteen  years),  or  if  any  officer,  agent,  clerk,  or  servant 
of  any  incorporated  company  or  joint-stock  company,  shall 
embezzle  or  convert  to  his  own  use,  or  fraudulently  take,  make 
way  with,  or  secrete,  with  intent  to  embezzle  or  fraudulently 
convert  to  his  own  use,  without  the  assent  of  his  master  or 
employers,  any  money,  goods,  rights  in  action,  or  other  valu- 
able security  or  effects  whatever,  belonging  to  any  other  jiersoo, 
which  shall  come  into  his  possession  or  under  his  care  by 
virtue  of  such  employment  or  office,  he  shall  upon  convictioQ 
be  punished  in  the  manner  prescribed  by  law  for  feloniously 
stealing  property  of  the  value  of  the  article  so  embezzled, 
taken,  or  secreted,  or  of  the  value  of  any  sum  of  money  pay- 
able and  due  upon  any  right  in  action  so  embezzled.'' 

On  the  trial  a  bill  of  exceptions  was  taken,  setting  forth  all 
the  evidence  in  the  case,  the  charges  of  the  court  upon  mat- 
ters of  law  requested  by  counsel  for  the  prisoner  to  be  given 
to  the  jury  and  refused  by  the  court,  and  the  charge  of  the 
court  as  given.  After  verdict  a  motion  for  a  new  trial  was 
duly  made  by  the  prisoner,  on  the  alleged  grounds  of  error 
by  the  court,  in  refusing  to  charge  the  jury  as  requested,  in 
the  charge  as  given,  and  that  the  verdict  was  not  sustained 
by  sufficient  evidence.  This  motion  was  overruled,  and  ex- 
ception duly  taken. 

The  indictment  contains  five  counts,  but  the  questions  made 
by  counsel  in  argument,  and  which  are  the  controlling  ques- 
tions in  the  case,  arise  under  the  first  and  second  counts,  the 
evidence  given  under  them,  and  the  charges  of  the  court  re- 
fused and  given  in  relation  thereto. 

The  first  count  charges,  in  substance,  that  Calkins  was  the 
clerk  of  the  Michigan  Southern  and  Northern  Indiana  Rail- 
road Company;  that  said  railroad  company  was  a  corporation, 
and  that  he  fraudulently  embessled  two  thousand  bushels  «f 
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wheat,  the  property  of  said  company,  tbeo  under  bis  care  by 
Yirtae  of  bis  employment  as  sucb  clerk. 

The  second  coant  is  substantially  tbe  same  as  the  first,  ex- 
cept that  the  wheat  alleged  to  have  been  embezzled  was 
therein  charged  to  have  been  the  property  of  Frederick  Bis- 
86l  and  others. 

On  the  trial  parol  proof  was  oflfered,  admitted,  and  given, 
to  the  effect  that  an  association  of  persons  existed,  claiming  to 
be  a  corporation  under  the  name  of  the  Michigan  Southern 
and  Northern  Indiana  Railroad  Company,  suing  and  being 
sued,  having  a  common  seal,  and  operating  a  railroad  as 
Boch,  and  exercising  the  franchise  of  a  corporation.  The 
plaintiff  in  error  excepted  to  the  proof  as  incompetent  and 
insuflSdent,  and  on  the  basis  of  these  exceptions  assigns  error. 
We  are  of  opinion,  however,  that  the  proof  was  both  compe- 
tent and  sufficient  In  so  holding,  we  think  we  come  fairly 
within  the  principles  declared  in  SoBser  v.  StaUy  13  Ohio,  458, 
and  Reed  v.  Staie^  15  Id.  217;  and  where  a  person  accepts  em- 
ployment firoxn  an  association,  claiming  and  assuming  to  have 
a  corporate  existence,  as  its  clerk,  and  then,  by  means  of  the 
facilities  which  his  employment  and  the  confidence  reposed  in 
him  affords,  embezzles  its  property,  it  is  difficult  to  perceive 
any  principle  of  justice,  public  or  private,  which  would  be 
Bubeerved  by  requiring  of  the  state  stricter  proof  of  the  cor* 
porate  existence  of  the  employer  of  the  clerk,  or  of  the  ownei 
of  the  property  embezzled,  than  was  given  in  this  case. 

2.  It  appears  from  the  evidence  that  the  Michigan  Southern 
and  Northern  Indiana  Railroad  Company  had  a  grain  ele- 
vator and  warehouse  at  Toledo,  which  is  the  eastern  terminus 
of  its  road,  in  which  all  grain  arriving  by  way  of  its  road  and 
consigned  to  that  point  was  stored;  and  in  the  conduct  of  the 
business  of  the  company  at  this  elevator  Calkins  was  em- 
ployed as  a  clerk.  Each  variety  of  grain  thus  received  was 
stored  by  itself  in  bulk,  and  an  account  was  kept  of  the 
amount  and  variety  of  each  consignment  of  grain  received 
and  stored,  and  from  whom.  It  was  a  part  of  the  duty  of 
Calkins  under  his  employment  to  keep  this  account;  and  he 
was  also  authorized  to,  and  as  a  general  thing  did,  issue  to 
the  owners  or  consignees  for  grain  thus  received  and  stored  a 
writing  called  a  "  grain  order,"  subscribing  thereto  the  name 
of  D.  C.  Baldwin,  who  was  the  general  freight  agent  of  the 
company,  which  order  was  in  the  following  form: — 
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''A.    No.  8276.    Grain  Older.  A. 

"  Toledo  Station,  August  7, 1867. 
^  Michigan  Southern  and  Northern  Indiana  Railroad  Ca:— 

<*  Deliver  to  the  order  of  Hamilton,  grain  transported  bj 
this  railroad  to  Toledo,  as  per  notioe  Na  — y  six  hundred 
sixty-one  bushels  red  wheat  D.  C.  Baldwin, 

^'eei  Bush.  Bed.  M.  S.  &  N.  L  R.  B. 

'^  Loss  by  fire  and  heating  at  owner's  risk." 

These  orders  were  sold  and  transferred  from  hand  to  hand 
in  the  market,  and  accepted  and  received  by  the  company, 
and  by  dealers  in  grain,  as  good  evidence  of  title  in  the  holder 
to  the  grain  in  the  order  specified.  When  the  holder  of  one 
of  these  orders  desired  to  ship  his  grain  elsewhere,  or  to  obtain 
it  from  the  warehouse,  it  was  the  duty  and  practice  of  Calkins, 
under  his  employment  as  derk,  on  presentation  of  the  grain 
order,  to  issue  to  the  holder  thereof  an  order  known  as  a  '^  ship- 
ping order  "  upon  the  foreman  of  the  elevator,  signed  by  him- 
self in  his  own  name,  directing  him  to  deliver  to  the  party  or 
vessel  therein  designated  the  amount  of  grain  mentioned 
therein,  which,  in  the  regular  course  of  business,  was  done; 
and  in  this  way  only  grain  went  out  of  the  warehouse.  The 
foreman  of  the  elevator,  on  delivering  the  grain,  signed  his 
name  upon  the  shipping  order,  and  returned  it  to  Calkins,  who 
attached  it  to  the  grain  order  he  had  taken  up  when  he  issued 
the  shipping  order,  and  filed  both  away  in  his  office  as  vouch- 
ers, which  were  left  in  his  custody.  It  was  his  duty,  also,  to 
m^e  entries  on  book  and  other  memoranda,  by  which  a  regu- 
lar account  with  the  elevator,  of  grain  received  and  delivered 
into  and  from  it,  should  be  kept.  Such  being  the  duties  and 
powers  of  Calkins  under  his  employment,  the  evidence  further 
shows  very  satisfactorily  that,  while  so  employed,  he  clandes- 
tinely issued  fictitious  grain  orders,  caused  them  to  be  sold  in 
market,  and  appropriated  the  proceeds  of  the  sales  to  his  own 
use;  and  that  he  subsequently  issued  shipping  orders  based 
upon  the  fictitious  grain  orders,  which  resulted  in  the  delivery 
by  the  company  of  the  amount  of  grain  named  in  them  to  the 
holders.  On  this  state  of  proof  it  was  claimed  in  behalf  of  the 
prisoner  that  the  wheat  in  the  warehouse,  and  alleged  to  have 
been  embezzled,  was  not  "  under  his  care,"  and  that  no  wheat 
was  embezzled  by  him,  because  no  wheat  passed  from  the 
warehouse  into  his  possession.  The  court  below  held  other- 
wise, and  this  is  assigned  for  error. 

We  are  of  opinion  that  the  court  below  did  not  err  in  its 
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holding  on  these  points.  There  is  no  more  reason  why  coorts 
should  allow  themselves  to  be  misled  by  mere  names  acd 
shadows  in  the  administration  of  justice  in  criminal  than  in 
eivil  cases.  CaUdns,  nnder  and  by  virtue  of  his  employment, 
had  the  wheat  in  Qie  warehouse  of  his  employers  so  far  under 
his  care  and  in  his  possession  and  control  as  to  give  him  the 
power  to  make  an  efficient  transfer  of  title  to  any  part  of  it  to 
any  person  who  should  become  the  b<ma  fide  purchaser  of  a 
grain  order  issued  by  him  in  the  name  of  Baldwin, —  a  trans- 
fer of  title  effective  in  favor  of  the  holder  of  such  order  and 
against  his  employers.  This  power  he  used  to  divest  his  em- 
ployers of  their  property,  and  to  put  the  proceeds  of  it  into 
his  own  pocket.  We  think  he  had  all  the  care  of  the  prop- 
erty which  the  statute  contemplates,  and  that  when  he  clan- 
destinely transferred  the  title  of  wheat  from  the  railroad 
company  to  an  innocent  holder  of  a  grain  order  and  appropri- 
ated the  proceeds  thereof  to  his  own  use,  the  act  of  embessle- 
ment  was  complete. 

8.  The  act  of  April  17, 1867,  "  to  authorize  persons  charged 
with  crimes  and  offenses  to  testify,"  provides  "that  in  the 
trial  of  all  indictments,  complaints,  and  other  proceedings 
against  jiersons  charged  with  the  commission  of  crimes  or 
offenses,  the  person  so  charged  shall,  at  his  own  request,  but 
not  otherwise,  be  deemed  a  competent  witness;  nor  shall  the 
neglect  or  refasal  to  testify  create  any  presumption  against 
him,  nor  shall  any  reference  be  made  to  nor  any  comment 
upon  such  neglect  or  refusal." 

It  appears  from  the  record  that,  on  the  trial  of  the  case  in 
the  court  below,  after  the  close  of  the  evidence,  and  while  the 
counsel  for  the  state  was  arguing  the  case  to  the  jury,  and 
arguing  and  commenting  on  what  he  claimed  to  have  been 
established  as  matter  of  fact,  the  prisoner,  occupying  a  seat 
near  said  counsel,  interrupted  him  by  speaking  out  and  assert- 
ing the  nuttter  of  fact  to  be  otherwise.  Whereupon  the  counsel 
turned  to  him  and  said,  in  the  hearing  of  tiie  jury:  *'  Mr. 
Calkins,  you  had  an  opportunity  to  testify  in  this  case,  and 
did  not  do  so."  This  was  presented  to  the  court  below  as  a 
ground  of  motion  for  the  new  trial,  which  was  overruled,  and 
which  overruling  is  here  assigned  for  error. 

We  suppose  a  case  might  occur  in  which  the  misconduct  of 
eounsel  for  the  state  in  disregarding  the  prohibition  of  the 
statute  above  quoted,  and  of  the  court  in  permitting  such  dis- 
regard, or  in  fiedling  promptly  to  rebuke  and  to  arrest  it  by 
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the  exercise  of  all  its  aufhoritj  and  power  neoeeaary  for  that 
pnrpoee,  would  require  the  court,  in  the  exercise  of  a  just  dis- 
cretion, and  out  of  dae  regard  to  the  rights  of  the  prisoner,  to 
award  a  new  trial.  Bat  in  this  case  the  prisoner  seems  to 
have  provoked  the  single  hasty  retort  of  cotpisel,  and  the  coiui 
does  not  appear  to  have  been  in  any  way  wanting  in  duty. 

We  see  no  error  in  the  record  and  proceedings  of  the  coiui 
below,  and  its  jndgment  and  sentence  are  affirmed. 

Day,  C.  J.,  and  Scott,  Wsloh,  and  Whitb,  JJ.,  oonourvad. 


OoBPOBATK  Exannic^  What SuwriumT Paoor or;  B919 Btaakmr.  dmeb^ 

maU  dcILB.,  79  Am.  Dm.  430^  and  note;  Meickmif*  Bamk  ▼.  ffm  1  Im%  9S 
Id.  286.  Wh«ra  it  it  alleged  in  anindiotintnt  tliat  a  buglaiy  waa  ooumitted 
in  tha  oar  of  a  railroad  company,  tha  ooiporata  ohaiaotar  ol  tfaa  oooipany  maj 
bo  proved  by  reputation,  and  it  ia  only  naoeiBary  to  ahow  a  ooiporatioii  d» 
/ado:  Burhe  t.  SitUe,  84  Ohio  8t  82. 

EKBBiunfBBT.  —  General  View,  —  BmbaaleoaLt  ia  not  a  oommoo-Inw 
dfenae^  bat  ia  the  creation  pnrely  of  atatnta:  iSitafe  t.  Wo^,  84  La.  Abb. 
1158.  It  ia^  ao  to  apeak,  a  acrt  of  atatatory  laroany,  and  waa  created  to  cnra 
the  def eota  aTiating  in  tha  deflniticn  of  larceny,  by  meana  of  which  maay 
peraona  who  nnlawfnlly  appropriated  another'agooda  eacaped  criminal  proaa 
enttcOf  thoogh  the  moral  torpitade  of  their  cffenae  waa  aa  great  aa  in  tiia 
caae  of  larceny  proper.  Theae  defeota  were  two:  the  tot  being  that  to  anp- 
port  an  indictment  for  larceny  it  ii  neoeaaary  that  tha  chattela  taken  ahoold 
have  been  at  aome  time  in  tha  owner'a  poaaaarion;  and  the  aeoond  being  that 
when  the  poaaeaaion  of  gooda  haa  been  acquired  lawfnUy  and  homafide^  aa  by 
a  bailee,  no  aabaeqnent  frandnlent  oonTeraion  (nnleaa  there  be  a  breaking  of 
bolk,  etc)  can  be  larceny  while  the  bailment  laata:  1  WharUm'a  Grim.  Law, 
aec  1008;  ace  8taU  t.  Lmkr,  89  N.  0.  617;  State  t.  Skteer,  20  &  a  S82| 
OommomoeaUh  ▼.  ffa^  14  Gray,  82;  &  C,  74  Am.  Dec.  682:  Therefore  it 
ia  properly  aaid  that  the  intention  of  theee  atatatea  ia  to  anbjeot  to  eriminal 
proaecntion  **  two  phaaea  of  theft  not  previooaly  penaL  If  a  aervant  (and 
thia  ia  the  ilrat  o£  the  two)  ateal  hia  maater'a  gooda  before  they  havo  eome 
into  hia  maater'a  poaeearicn,  thia  ia  to  be  indictable  aa  embeademenk  And 
the  aeoond  ia^  that  it  ahall  be  alM  embeadement  for  a  tmatee  or  bailaa  ta 
frandnlently  conTcrt  to  hia  own  nae  hia  maater'a  gooda  he  may  have  601MI 
/<fe  reoeiTed'':  1  Wharton'a  Grim.  Law,  aec  1009. 

DxamronoH  Jtsrwrnsii  LABonrr  avd  BicBBszLiiainr.  —It  ia  alao  ably 
contended  that  theae  are  the  only  offimaea  which  embaaalimnmt  atatntea  ahoold 
embrace;  that  they  ehonld  not  OTeriap  the  common-law  larceny;  and  that 
nothing  ahoold  be  indictable  under  theae  atatatea  which  ia  larceny  at  com- 
mon law,  and  vke  vena:  1  Wharton'a  Grim.  Law,  aec  1009;  8  Ghit^a  Grim. 
Law,  921;  KSbe  ▼.  People.  81  IlL  699;  F^Uom  ▼.  Siaie.  18  Ark.  168.  And 
each  ia  nndonbtedly  the  law  in  aome  atatea.  Bnttheqneationaa  to  wfaaithe 
law  ia  in  thia  regard  mnat  be  aettled  by  a  recoorae  to  the  language  of  the 
atatnta^  notwithatanding  the  theoretical  advantagea  of  a  complete  diatinotum 
between  the  two  oflBmaea.  For  embeadement  ia  a  purely  atatntory  offiuiai^ 
and  the  legiaUtnre  haa  undoubted  authority  to  preacribe  ita  limiti,  and  ta 
include  therein  common-law  larceny,  or  to  permit  a  oonTiotum  of  larceny 
under  an  indictment  for  embeadement:  Ker  t.  People.  110  HL  680;  BeHi  ▼• 
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Peopie,  91  N.  Y.  6.  And  this  has  been  not  nnireqnentlj  done:  Plamtmy' Imt, 
Ok  ▼.  TwutaO,  72  AIa.  142;  State  ▼.  Wingo,  99  Ind.  20i;  Staie  ▼.  i^Mver,  91 
a.  a  992;  People  t.  Ai&>r«e,  02  Od.  139;  K.  T.  Pen.  Code^  eea  028;  Jto  ▼. 
Cooper^  Lw  Bb  2  C  O.  123.  Kor  is  there  apperent  any  rsaaon  of  sniBoiMit 
vei^t  to  preTont^  ae  a  matter  of  policy,  the  enactment  of  each  statntee 
vhich  tend  to  aesiniilate  the  two  offnieea;  and»  indeed*  this  seems  to  be  the 
tendency  of  modem  l^gislatien:  Leomard  ▼•  SMe,  7  Tex.  App.  418^ 

OoDits  haTe  been  peiplexed  end  weened  with  niee  and  <!«Ah«<ii«i  distia*- 
tiona  urged  by  aetnte  coonsel  to  prove  that  a  partioalar  oflbose  is  larceny,  and 
not  embeiBlenient^  end  ehe  eersa,  because  ol  the  nature  of  the  possession  of 
the  stolen  chatteL  ArerygoodillnatrationiBfonndinthecaseof  iSesBT.  iSsM^ 
I>eara^  C.  C.  267.  A  person  sent  his  servant  with  a  osrt  to  fetch  ooals.  The 
•errant  pnt  the  ooals  into  the  oart»  and  on  the  way  home  sold  some  of 
them,  and  kept  the  money.  He  waa  octtTioted  of  larceny,  and  the  qneation 
wae,  whether  he  ooght  to  have  been  oonvicted  of  emhewlement  It  waa  held 
that  the  ooovioticn  was  right,  beoanse^  thoogh  the  servant  had  the  enatody 
of  the  cart  all  the  time,  yet  tiie  possession  of  it  and  its  oontents  waa  in  the 
master;  and  though  the  eervant  had  the  possession  of  the  ooals  whilst  he  waa 
canying  them  to  the  cart»  that  possweiimn  waa  redneed  to  mere  custody  when 
tiiey  were  deposited  in  the  cart,  so  that  his  oflbose  was  laroeiiyff  and  not  em> 
becdement,  which  it  would  have  been  if  he  had  converted  the  ooals  before 
tiiey  were  put  into  the  cart  It  is  such  subtle  end  useless  refinements 
ae  these  which  have  led  to  some  recent  legislatiinn  assimilating  the  twe 
offimees,  and  have  induced  the  enactment  of  laws  permittiDg  the  ocnvicticn 
of  one  ofiense  under  indiotment  far  the  other.  Ifr.  Bishop,  in  his  work  cm 
eriminal  law,  very  sensibly  says:  *'  Such,  also^  is  the  phan  dictate  of  reason. 
Suppose,  for  instance,  the  taking  of  an  article  alleged  to  have  been  embeaded 
waa  such  as  amounts  to  a  common-law  larceny  of  it,  why  should  not  an  in- 
dictment for  this  emboBletaent  be  maintainable  at  the  election  of  the  ]prcee- 
outing  power  as  well  as  one  for  larceny,  provided  the  act  done  waa  within 
the  terms  of  the  statute^  and  no  previous  prosecution  had  been  had  for  it  aa 
larceny?  Hue  question,  of  oouxsCb  sssnmes  that  there  is  no  technical  objee- 
tion,  snch  as  occurs  where  embecilement  is  only  a  ndsdemesncr,  while  larceny 
is  felony.  But  again,  if  a  man  olaiming  to  be  a  eervant  should  sell  an  article 
of  hie  master^  under  ciroumstanoee  to  make  the  sale  of  it  a  larceny  of  the 
article^  yet  alM  to  bind  the  master  by  thewle^  the  money  received  for  the 
article  would  belong  to  the  master,  and  an  indictment  ought  to  lie  for  em« 
heffvling  this  money.  In  this  instance,  the  two  transactions  would  be  dii- 
tmet;  end  though  embeslement  were  misdemeanor,  and  larceny  felony, 
either  form  of  the  proeeoution  should  properly  be  maintainaMe  ":  2  Bishop's 


STATimi  uvmn  WmoB  Sxbtast  xb  hot  Ouxltt  ow  EvBizzLSiunT  ion 
Stsauho  PBonEBTT  IN  HIS  OuRODT  MiBXLT.  — Thme  considerations  seem 
obvious,  yet  they  have  been  frequently  pessed  by.  The  question  is^  of  coursCb 
primarily  one  of  statute,  secondarily  one  of  construction.  The  preeent  Eng- 
lish statute  dedaree  that  a  derk  or  servant  is  guilty  of  the  crime  when  he 
fraudulently  converts  personal  property  whidi  comes  into  his  poeseeuon  "  for 
or  in  the  name  or  on  the  account  of  his  master  or  employer  ":  24  ft  25  Viot., 
CL  96^  sea  68.  lliis  statute  omitted  the  words  "by  virtue  of  such  employ- 
ment **  contained  in  the  former  statutes:  7  ft  8  Oea  IV.,  c  29,  sec.  47;  89 
Oea  nL,  e,  86;  but  is  in  other  respects  very  mndi  the  same. 

Ptopiii§  nuui  mot  ham  Come  Mo  Maetei^e  Hamde  htfcre  It  Comee  Mo 
SenoH^Sm  -—  Under  the  Bnidish  statutssL  *»*<^  «n4f^  statutes  ""*»^*r  te  theaa 
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it  ia  mainteiiied  tbat  to  oonstitate  embeslemeiit  en  the  part  4f  tbm  agent  «r 
aenrant  tha  thing  embaszlad  mnat  not  Iuit6  ooma  into  tlia  naatar'a  hnnda  bo* 
fora  it  oomaa  into  tha  aerrant'a  hands;  and  if  it  doai^  tha  oonvoMion  of  it, 
whathar  daliverad  to  tha  aarrant  by  tiia  maatar  or  not|  ia  huoeny,  and  not 
ainbaBlaniant.  Tlia  thing  ambaalad,  it  ia  held»  mnat  ba  dellTered  to  tha 
aarvnnt  by  » third  paraon,  in  order  that  tha  aarvant  may  have  anch  lawfnl 
poaaaaBion  of  it  aa  to  ba  gnilty  of  ambaademant;  for  any  othar  oontrol  ha 
may  haTo  ovar  his  maatar  a  gooda  ia  ragaided  aa  a  mero  cuatody.  and  not  a 
poaaeaaion  which  ia  constantly  in  tha  maatar»  the  poaaeasion  of  the  aarvant 
being  that  of  the  maatar  in  all  oaaaa  ezoapt  iHien  the  poasession  is  delivered  to 
the  aarrant  by  a  third  person  in  his  maater'a  behalf:  Regina  ▼.  Hajpoard,  1 
Gar.  k  K.  518;  SeghiaY.  Hawtbu,  1  Deo.  0. 0. 684;  Bexr.  Meical/,  1  lloody 
a  O.  433;  Begma  ▼.  Watt$,  1  Eng.  L.  ft  Eq.  558;  8.  C,  2  Den.  C.  C.  14;  £a 
▼.  Mamnum,  Rnaa.  ft  R.  G.  G.  221;  Megha  t.  Hmih,  2  Moody  G.  G.  33;  Ba 
▼.  Paradke^  2  Eaat  P.  C  565;  Bern  ▼.  Mwrrag,  1  Moody  G.  G.  276;  Sef^  ▼. 
Btmik,  1  Gar.  ft  K.  423;  Ren  t.  Bom^  1  Laach,  4th  ed.,  251;  a  C,  2  Eaal 
P.  a  566;  Baa  ▼.  OA^xtoe,  2  Laach,  4th  ed.,  699;  8.  G.«  2  Eaat  P.  C  567; 
Ben  ▼.  StoA,  1  Moody  G.  G.  87;  Ben  ▼.  Beamm,  Gar.  ft  M.  595;  Begkia  ▼. 
Goode,  Id.  582;  J2^kwi  y.  JadoKm,  2  Moody  G.  G.  32;  iies  t.  il&raAoi; 

2  Leach,  4th  ed.,  824;  8.  G.,  2  Eaat  P.  G.  569;  JZcyiaa  ▼.  jfoani^  Car.  ft  M. 
632;  Bex  y.  Bobineon,  2  Eaat  P.  G.  565;  Regina  ▼.  fTibDii,  9  Gar.  ft  P.  27| 
JSeytev.  BtOter^  2  Gar.  ft  K.  840;  Bear,  Walih,  4  Taont.  268;  8,  G.*  2  Leach. 
4th  ed.»  1054;  Rnaa.  ft  B.  G.  G.  215;  Ben  t.  BaieweO,  2  Leach,  4th  ed.,  943; 
ilifiBT.  Freeman^  5  Gar.  ft  P.  534;  Ben  ▼.  WhMe,  4  Id.  46;  Begina  t.  Maeien, 

3  New  8aaa.  Gu.  826;  8.  G.,  12  Jar.  942;  1  Deo.  a  G.  332;  Temp,  ft  M.  1; 
2Gar.  ftK.  930;  Ped^eCaee,  2  Enaaall  on  Crimea,  3d  Eng.  ed.,  180;  Benr. 
SnM,  Roas.  ft  R.  G.  G.  267;  Uisdsd  Statu  ▼.  C2^  4  Waah.  a  G.  700;  OtO 
T.  BfigM,  6  T.  R  Mon.  130;  Peqpfa  t.  Bmr,  41  How.  Pf.  295^  per  Trey,  J.; 
Ct>m»ioaiaegft&  ▼.  J>okertg,  127  Maaa.  26;  Johneon  t.  OonisROiM0eaA&,  6  Bndv 
431;  Warmoih  t.  CommoiiiMaftA,  81  Ky.  133.  This  distinction  between  cua- 
tody and  poaaeaaion  in  the  case  of  a  aarrant  ia  obvionaly  prodnctiTe  ol  many 
refinemanta  of  reasoning,  aa  in  the  caae  of  the  coals  aboTo  cited,  and  baa 
nndonbtedly  procured  the  eacape  of  many  criminala  from  jnatica.  It  ia  not 
within  the  acope  of  thia  note  to  enter  into  a  diacnaaion  of  tha  correct  nosi  of 
the  oonstmction  placed  npon  these  atatatea;  it  mnat  anffice  to  aay  that  aodi 
ia  the  conatmotion  of  atatatea  which  apeak  of  the  "poaaeasion **  of  a  servant 
aoqnired  on  accoant  of  hia  maatar.  And  that  the  dieaatrooa  reaolta  which 
might  otherwiae  follow  are  to  a  great  aztent  aroided  by  tha  joindar  of  oonnta 
for  embesilemant  and  larceny,  and  1^  pafmitting  a  ccnviction  of  coo  nnder 
iodiotment  for  the  other. 

Oierk  in  MereantUe  Hemee,  —Under  thia  doctrine  it  ii  bald  that  a  dark  ia 
a  mercantile  boose  baa  a  qoalifiad  and  limited  poaaeaaion  of  the  gooda  aa  to 
strangers,  bnt  as  against  his  principal  or  employer  he  baa  neither  tha  pcasai 
aion  nor  the  right  of  poaaeasion;  and  therefore  if  he  takea  gooda  and  cooTorla 
them,  he  ii  goilty  of  btfoeny:  Cb&te  t.  £ftale^  36  Tez.  353. 

LaneKg  when  Propertg  Aoe  Beaeked  to  ifaof  DitHmnHon, — Ihecaaaof  W<n> 
moth  Y,  Commomoealth,  81  Ey.  133,  ii  an  intereating  one  on  thia  qneation  of 
poaaeasion.  In  this  case  it  appesred  that  the  Adams  Express  Gompany  em- 
ployed 8hain  aa  ita  local  agent  at  Rrandenborg.  8hain  famiahed  a  room  and 
aaf e  in  which  to  depoait  the  money  and  Talnable  artidea  consigned  to  tha 
company  for  tranaportation,  and  defendant,  aa  hia  dark,  by  concent  of  tha 
company,  did  the  work  and  tranaacted  the  boainess  of  the  company  for  Shain, 
who  gare  a  bond  to  the  company  aa  ita  agent.    The  defendant  was  doing 
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gvnonllj  for  Shain,  m  hia  deik,  and,  among  other  dntiaai  ho  waa 
foqiiired  to  attend  to  the  reoeiying  and  receipting  for  money  and  goods  de* 
liTored  to  the  expreas  company  for  transportatbn,  for  which  Shain  paid  him. 
The  defendant  reoeived  and  receipted  for  the  money  in  qneationy  and  after* 
warda  appropriated  it  to  hia  own  nee,  and  abooonded.  The  evidenoe  tended  to 
ahow  that  it  was  hia  eoatom  when  he  received  packagea  of  money  for  the 
eompaay  to  depoait  them  in  Shain'a  safe,  and  afterwards^  when  the  ateamboaA 
eame  along;  to  deliver  the  money  to  the  company'a  agent  on  the  beat.  He 
wae  indicted  for  grand  laioeny,  and  on  appeal,  claimed  that  the  offenaeb  if 
any,  waa  embeslement.  The  conrt^  in  paaidng  npon  an  inatractioQ  given, 
■aid:  "  In  the  caae  before  na,  if  the  appeUant,  after  he  received  and  reoeipted 
for  the  money,  deposited  it  in  the  safe  provided  by  Shain,  and  then  feloni* 
coaly  eziraeted  the  money  from  the  safe  and  carried  it  cJI!^  his  offense  was 
grand  larceny,  for  the  posaeasion  of  Shain  waa  the  posaeaaion  of  the  com* 
pany,"  and  the  Judgment  waa  reversed,  becanse  the  instraotion  did  not  em- 
bnMse  this  view  of  the  caae^  and  leave  it  to  the  jury  to  determine  whether  the 
appellant  depoaited  the  money  in  the  aafe^  and  afterwards  f elonioasly  ss« 
tracted  it  Gooda  which  have  reached  their  nltimato  destination  are  eon- 
stmctively  in  the  owner^a  possession,  thoogh  he  mny  not  yet  have  taken  ao> 
taal  posiBSsion;  and  therefore^  nnder  these  statntes  and  thia  oonatmctioo,  a 
servant  who  then  converta  them  ia  gnilty  of  laroeny,  and  not  of  embecslement: 
JUac  T.  Jteed,  Dears.  C.  0.  257.  And  so  where  the  elmk  of  an  insnranoe  com« 
pany  received  from  a  bank  a  canceled  check,  which  his  dnty  rsqnired  him  to 
keep  for  the  directors,  he  was  held  to  have  committed,  not  embesilemsnt^ 
bat  larceny,  in  afterwards  taking  it  from  ita  place  of  depoait,  thia  place  being 
dsomad  its  nltimato  destinatian:  JUgkiaT.  Watts,  2  Ben.  C  C.  14;  &  C,  1 
bg.  Ij.  ft  Eq.  £58.  Theee  caaos  are  aimilar  in  principle  with  Wtinnoth  v. 
CammomweaUhf  mtpra.  Bat  where  the  goods  are  in  transit  from  the  third 
person  to  the  maater,  being  in  the  handa  of  a  servant^  another  aervant^ 
throng  whoae  handa  they  mnst  pasa  in  the  regnlar  coarse  of  bosineas  before 
they  reach  the  master,  may  be  gnilty  of  embesslement:  JUffkta  v.  Maaten,  1 
Don.  O.  O.  332;  S.  0.,  2  Gar.  ft  K.  93;  Temp,  ft  M.  1;  8  New  Seea.  Caa.  328. 

Xoroeiqf,  wftere  Oood§  in  Conttruetim  Potaeitkm  qfMcuier.  — Where,  how- 
ever, the  property  ia  received  from  the  master  or  taken  from  his  oonstmctive 
poesesiion,  the  crime  is  larceny.  Thia  waa  the  case  where  the  servant  of  a 
partneffship  frandnlently  appropriated  money  which  he  had  received  from 
one  member  of  the  iirm,  nnder  direction  to  carry  it  to  another  member;  lor 
the  money  waa  all  the  time  until  the  conversion  oonstractively  in  the  posses 
sioB  of  the  employer,  and  merely  in  the  enstody  of  the  servant:  Commmh> 
«eaft&  V.  Berrf,  09  liaaa.  428.  So^  also^  wherea  person  ran  away  with  money 
givea  him  1^  another  to  count:  Ccmmomfeaiih  v.  O'Jfoiiey,  97  Id.  584.  And 
for  the  eame  reason  the  felonious  taking  of  goods  from  the  owner's  shop  by  a 
derk  or  packer  in  hia  employ  who  had  keys,  by  means  of  which  he  entered 
the  ehop  after  it  waa  doeed,  but  who  waa  not  a  salesman,  although  the  owner 
had  occaaionaUy  allowed  him  to  take  and  aell  gooda,  ii  larceny,  and  not  em- 
bendement:  CommomoeaUh  v.  Davk,  104  Id.  548;  andaeealso  8ta$$T.  Coombs^ 
55  Me.  477;  8taU  v.  J7eai^,  48  Mo.  531;  FuUon  v.  Buue,  13  Ark.  168. 

pToeeedt  <if  Propeitif  nojf  &i  EtiditaaUd,  — If  a  servant  who  has  the  mere 
custody  of  the  property,  and  is  employed  to  sell  goods  or  change  a  bank  note 
steal  the  goods  or  the  note,  the  <^ense  ii  larceny,  since  his  poeseesion  ii  thai 
el  hie  master:  Re»  v.  Prteman,  5  Gar.  ft  P.  534;  see  Rex  v.  ITAito,  4  Id.  46; 
1  Wharton's  Grim.  Law,  966  et  acq.  But  if  he  procures  the  change  for  the 
note,  or  sells  the  goods,  or  obtains  bank  bills  for  a  check  drawn  by  his  masteri 
A.3f.  Db&  Vol.  XCVni— 9 
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mad  abtconds  with  the  proeeeda,  he  ia  then  guilty  of  einhen1einent»  for  tfaa 
meeter  mm  never  in  poMeiion  of  the  property  etolea;  Bex  t.  SmUmt^  1  Moojy 
C.  0, 179;  Bex  r.  WhmaO,  6  CcxC.  0.926-,  CpmmomgegftA  t.  JDiy,  0  Cudi.  284i 
■ee  Ate  Y.  HarUe^,  Rnes.  ft  R.  C.  C.  139;  Bex  r.  Keena^  11  Cos  a  0. 123;  &  a, 
L.  B.  1  C.  O.  113;  Bex  r.  Gale^  13  Cox  C.  C.  840;  State  t.  Foeier,  37  lowsi 
404;  Jofmeon  ▼.  Commomaealih,  5  Bnah,  430.  It  ia  alto  held,  however,  that » 
person  employed  apeoially  to  get  a  oheok  oaahed,  "for  which  he  wu  to  !•• 
eeive  aizpenee,**  ia  not  a  aervant  nnder  the  atatnte:  Bex  r.  Freeman^  5  Car.  A 
P.  534;  and  aee  BexY.  Jia^le,  11  Cos  C.  a  160;  People  r.  DidUm,  16  Wend. 
681.    Be^k^fra,  "Authori^todo  Aot" 

Betuon  qf  Doctrine  qf  Theee  Oaeee  ia  that  the  embenlement  atatatee  wera 
paaaed  to  remedy  the  defecta  eziating  in  the  law  of  laroeny;  and  where  an 
offenae  waa  already  indiotaUe  aa  laroeny,  there  waa  no  reaaon,  ao  it  is  held, 
why  it  ahould  alao  be  proeeonted  aa  embeadement;  and  therefore  regarding 
the  paaioaaion  of  a  aenrant  for  or  on  aoooont  of  the  maatar,  which  ia  the  poa- 
aeaaien  defined  by  the  embeszlement  atatnte  of  England  and  of  many  of  the 
United  Statea,  aa  a  posaeaaion  deriTod  from  a  third  peraon,  and  not  from  the 
maater,  the  teohnioal  dirtinction  between  oommon»law  laroeny  and  atatntofy 
embeaalement  waa  maintained:  See  1  Wharton'a  Crim.  Iaw,  aeoa.  1009^  1027, 
1028, 1060.  And  forthermore,  the  diffionl^  following  from  thia  interpreta- 
tion ia  in  1ET^gUl><^^  Begina  ▼.  Cooper,  L.  R.  2  C.  C.  123^  and  in  aoma  of  the 
United  Statea,  remedied  by  other  atatatee,  or  by  jndieial  oonatraotion  which 
permita  the  joinder  of  the  two  oflEbnaea  in  one  indictment,  or  the  conviction 
o|  one  under  indictment  for  the  other:  See  State  ▼.  Heaiif,  48  Mo.  631;  Bat- 
dag  T.  Breddnrtdge,  4  Met.  (Ky.)  874;  State  v.  Faem,  66  N.  C.  817;  and  aee 
u\fra,  "Indictment." 

STATUTBa  VNDXB  WBIOH  SSBYAHT  MAT  BS  OuiLTT  OV  BMBBZLnODrr  09 

Pbopbbtt  in  his  Curodt  BCsbjOiT. — It  ia  nndonbtedly  in  the  power  of  the 
legialatare  to  define  the  crime  of  emheailement,  and  to  make  it  indnde 
offenaee  which  were  at  common  law  laroeny;  and  in  aome  atatea  thia  haa 
been  done  by  atatatee,  which  provide  that  a  clerk,  agent,  aervant,  eto., 
may  be  gailty  of  embenlement  of  property  of  another  peracn  which  ahall 
have  come  into  his  poeeeaaion,  or  "  nnder  hie  care,"  by  virtne  of  hia  employ- 
ment. The  phraae  "nnder  hia  care "  will  cover  property  merely  in  hia  cus- 
tody, and  therefore,  under  auch  a  atatatee  it  ia  immaterial  whether  he  reoeivee 
pceaeaaion  of  the  property  from  a  third  peracn  or  from  hia  maater;  for  ia 
either  caae  the  property  ia  under  his  care,  and  if  be  converta  it  he  ia  guilty 
of  embenlement:  People  v.  DaUon,  16  Wend.  681,  683;  People  v.  JTameaaqr, 
16  Id.  147, 161;  Ker  v.  People,  110  HL  630;  Territory  v.  MaaaodL,  2  New  Mex. 
260;  the  principal  caae;  CaOine  v.  State,  18  Ohio  St  366;  QQ>be  v.  State,  41  Tex. 
491;  StaU  v.  Wingo,  89  Ind.  207.  And  if  the  atatnte  makee  the  felonioaa  con- 
version by  a  aervant  of  the  maater'a  property  in  the  maater'a  oonatmetive  pce- 
aeaaion embenlement,  it  muat  be  indicted  aa  auch:  State  v.  fTln^o^  eaproL  It 
la  difficult  to  avoid  the  oonduaicn  that  proviaiona  auch  aa  theee  tend  te 
aimplify  criminal  law;  for  nearly  all,  if  not  all,  of  the  fekmioua  oonveraiona 
by  a  aervant  of  hia  maater'a  property  thua  become  indictable  aa  ^*n*rirfilih 
ment;  and  the  very  puasling  question  aa  to  what  ia  and  what  ia  not  oon- 
atmetive poesession  of  the  maater  ia  thereby  removed  from  the  field  ol 
inquiry,  which  ia,  aa  a  general  rule,  sufficiently  eztenaiveb  And  the  tendency 
of  modem  enactmenta  certainly  seema  to  be  to  aaaimilate  embesslement  and 
larceny  aa  much  as  possible:  See  Leonard  v.  State,  7  Tex.  App.  443,  and  caaee 
there  cited.  And  in  New  York,  now,  all  common-law  diatinotiona  are  done 
away  with  by  aection  628  ol  the  Penal  Code,  which  makee  laroeny,  embeade* 
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mmtf  and  obteiiiing  goodi  by  &lte  pretense  a  nngle  offenee,  with  a  oommoB 
definition  under  the  name  of  larceny.  And  in  other  states  embecdemeat 
ismade  laroany:  SUmUt.  Butler,  26  Minn.  90;  State ▼.  yew,  22  Id.  76;  in  which 
ease  an  indictment  for  snch  an  embesslement  properly  aoonses  the  person  in- 
dicted of  the  crime  of  larceny:  State  v.  Butler,  State  ▼.  New,  etipra, 

Im  Alabama  it  is  held  that  a  clerk  who  oonyerts  a  bill  of  exchange,  which 
ccmes  first  into  his  employer's  possession,  and  thence  into  hii  by  Tirtae  of 
has  employment^  is  goilty  of  embeolement.  In  this  state  the  statate  speaks 
of  property  "which  has  come  into  hii  posssssion  by  yirtoe  of  his  employ- 
ment **;  and  the  court  justifies  its  departure  from  the  Wnglish  and  similar 
authorities  by  the  diffsrence  in  winaning  between  the  phrsses  qualifying  the 
posBcesinn  of  the  servant;  that  is,  between  the  phrase  "  for  or  in  the  name 
or  on  accoont  of  his  master  or  employer,"  and  the  phnse  "  by  virtue  of  his 
employment":  Lowemthal  v.  State.  82  Ala.  589,  694^  606.  The  distinction 
may  not  be  very  apparent:  See  2  Bishop's  Grim.  Law,  sec  367,  note  I;  but 
the  decision  may  perhaps  be  regarded  as  a  step  in  the  right  directicn. 

mie  question  is,  as  we  have  said  before,  primarily  a  question  of  statute,  and 
the  practitioner  who  finds  this  question  unsettled  in  his  state  should  first. 
lock  to  his  statute,  and  from  this  to  the  decisions;  but  if  he  finds  that  hb 
statate  contains  the  words  "  under  his  care,"  we  think  he  may  conclude  that 
a  servant  is^o  steals  goods  from  his  master's  poesession  in  his  state  is  guilty 
of  embeBlementk  and  is  properly  so  indicted.  On  the  other  hsnd,  let  the 
pleader,  instates  where  the  offenses  are  distinct^  and  the  facts  present  a  doubt 
as  to  iN^iich  has  been  committed,  count  for  both  larceny  and  embenlement: 
8eeii|/Wi,  "Indictment.'' 

DsnuiTioir.  — It  is  impossible  to  define  embeolement;  lor  that  is  done  by 
statate^  to  nHiich  reference  must  always  be  made  to  ssoertain  the  elements  of 
the  offense  in  a  particubr  state.  But  as  the  gist  of  the  oflbnse  is  the 
breach  of  tnist  repoesd  in  the  agent,  employee,  or  baUee^  by  his  principal,  em* 
picyer,  or  bailor,  the  crime  may  be  in  genml  terms  defined  to  be  the  fraada- 
leat  conversion  of  another's  personal  proper^  by  one  to  whom  it  has  been 
intmsted:  Leomard  v.  State,  7  Tez.  App.  418;  State  v.  Jokneon,  21  Tez.  776; 
Bradjf  v.  State,  1  &  W.  Bep.  462  (Tex.);  CommompeaUh  v.  Blo^e,  14  Gray,  62; 
&  C,  74  Am.  De&  662;  and  it  differs  from  larceny  in  the  sssentiil  character- 
istic  that  the  property  converted  is  at  the  time  in  the  pnssserion  of  the  crimi- 
nal: Stater.  Baldwin,  90  N.  W.  Bep.  476  (Iowa);  (nUipUm  r.Lee,251±&» 
(KTeb.);  PeopU  v.  Burr,  41  How.  Fr.  294.  The  breach  of  trast  is  also  essoa- 
tial,  and  where  there  is  no  brsaoh  of  tnistor  violation  of  confidence  intention- 
ally repoeed  by  one  party  and  volantarily  assamed  by  the  other,  there  can  be 
no  crimen  anlesi^  of  courss^  the  statute  should  in  express  words  cover  the 
case.  Therefore  the  conversion  of  money  by  a  bank  depositor,  to  whom  upon 
drawing  his  deposit  a  greater  sam  was  paid  by  mistake  than  the  amount  of 
his  deposit^  is  not  embeislement:  Cfommomoeaith  v.  Haffe,  14  Gray,  62;  8.  C, 
74  Am.  De&  662;  see  also  Stater.  Heath,  8  Mo.  App.  106;  and  where  the  facts 
do  not  show  whether  the  act  committed  amounts  to  a  mere  breach  of  trast  or  a 
felony,  the  former  will  be  presumed:  Barclay  v.  Breckimridge,  4  Met.  (Ky.)  374. 

The  act  of  39  Geo.  EH.  is  not  part  of  the  common  law  of  New  Mexico:  Ter- 
rUorf  V.  Maxwell,  2  New  Mex.  260.  The  earliest  English  statate,  21  Hen. 
vm  ,  may  be  regarded  as  part  of  the  common  law  of  this  country;  bat  this 
is  a  matter  of  no  consequence^  since  every  state  has  its  own  statute,  and  u«e 
common  law  became  more  extensive  in  its  operation  than  that  statute,  which 
was  bat  little  more  than  a  dedaiation  of  the  commnn  law  of  larceny:  flee  9 
Bishop's  Grim.  Iaw,  sec.  819L 
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Fraudulsnt  CoNTXRaiON.  — InienL  — In  the  oaae  of  embeizleiiMat^  aain 
other  erimee,  a  crimiiul  intent  ii  neeeenry.  The  defendant  most  hava  acted 
with  f elonioiu  intent,  and  made  an  intentionally  wrong  disposal  of  the  prop- 
erty, indicating  a  design  to  cheat  and  deoeiye  the  owner:  People  t.  Hunt,  28 
N.  W.  Bag.  838  (Mich.);  Peoplew.  Ckdlamd,  65  Mich.  828;  8UUe  r.  Lyon,  45 
N.  J.  L.  272;  Beaty  t.  StaJU^  82  Ind.  228;  Pwpts  ▼.  TrtadweO,  89  OaL  226; 
PeopUr,  Gray,  66  Id.  271;  State  t.  BeiUy,  4  Mo.  App.  892;  United  Statet  ▼. 
Sander,  6  McLean,  598.  Therefore,  in  the  absence  of  proof  of  ambnue/mrcmdlt 
the  act  of  a  servant  in  giving  away  old  toolB  of  his  master  wfll  be  presnmsd 
a  matter  of  chariiy,  and  not  embesdement:  State  ▼.  FrUckkr,  54  Mou  4& 
And  so  in  a  case  where  there  was  nothing  indicating  oonoealmemt  or  feloid- 
ons  disposition  on  the  part  of  the  defendant  (an  attorney  at  law),  bat 
he  made  a  csndid  admission  immediately  upon  inqidryy  and  tfasMfter 
psrtial  payment,  and  gave  seenrity  at  different  times  whso  asked,  tiiere 
no  offense  of  embenlwment  established:  People  ▼.  Swnt,  28  N.  W.  Bep.  818 
(Mich.);  bat  see  State  ▼.  Belden,  35  La.  Ann.  823. 

Frond  ietobe  Inferred /rem  Facte,  — Where  the  defendant,  inrendenng  Ui 
acconnt,  does  not  deny  the  appropriation  of  the  pitiperty,  bat  admits  it,  eliiai> 
ing  bona  fide  a  rij^t  in  himself,  however  nnf oonded,  he  is  not  gnilty  of  en- 
besdement:  J?e0  v.  Nwmm,  Osr.  ft  M.  501;  Rtae  v.  Ore&d,  1  Osr.  ft  K.  63;  see 
/?ex  V.  Z^Mter,  Dears,  ft  K  118.  An  employee  of  a  mercantile  hoose  is  not  goiUy 
of  embezzlement,  where,  having  charge  of  the  money  of  the  oancem,  and  bei^g 
aboat  to  leave  their  employment,  betakes  mon^  of  the  firm  in  his  hands  eqosl 
to  the  amonnt  dne  him  as  the  balance  of  his  sslary,  withoat  the  knowledfs 
and  against  the  wish  of  his  employers^  and  ehaxges  the  same  to  himsftif  ea 
their  books:  Bote  <ft  Co.  v.  Im^  85  HI.  487;  &  0.,  85  Am.  Dee.  S73.  8o 
a  tenant  in  common  with  an  intestate,  removing  tiie  pitiperty,  but  wiIIh 
oat  denying  the  right  of  the  estate  or  refnsing  to  aoooont^  is  not  within  the 
liabiHtiesof  the  Vermont  Compiled  Statntes,  duster  60^  seotioi  11,  aa  tiien 
most  be  an  intention  of  wrongfolly  abstraotmg;  to  the  injnij  of  tiia  aessts: 
Baichelder  v.  Tenney,  27  Vt  578. 

Bat  a  claim  against  his  principal,  which  the  sgent  knows  to  be  mdaandnd, 
raises  no  presnmption  that  the  withholding  of  the  money  was  to  wKwn  Mb- 
self  from  loss,  and  not  with  felooioas  intent:  State  t.  iM%,  4  Md  App.  888. 
And  so  where  one  employed  by  the  maker  of  a  note,  not  as  a  broker,  baft 
merely  to  sell  it  and  receive  the  proceeds,  and  pay  them  over  specsfioaOy  te 
a  third  person,  fraadnlently  converts  them  to  his  own  nse,  he  is  gnil^  of 
embezzlement,  althongh,  apon  receiving  the  note,  he  gave  the  maker  his  own 
note  for  the  same  amoant,  if  it  was  agreed  that  his  note  shoald  be  deposited 
with  the  third  person  beneficially  interested  as  a  receipt^  to  be  sorrendsred 
when  the  proceeds  are  paid  over:  ComnumweaUh  v.  Fceter,  167  Mass^  222. 

The  fraadnlent  conversion  is  to  be  inferred  from  the  factni  ite  v.  Mmdoekf 
2  Den.  C.  C.  298;  Bex  v.  WUUame,  7  Oar.  ft  P.  888;  Bae  v.  TTortf^y,  7  Id. 
334;  Bex  v.  Bette,  8  Cox  G.  G.  140;  KSbe  v.  People,  81  HI.  599;  OommonwealA 
V.  Shepaard,  1  Allen,  595;  CommomoeaUh  v.  Tudoennam,  10  Oiay,  173;  Oomf 
momoeaUhY.  Berry,  99  Msss.  428;  CommoaMeaUk  v.  CkuOy,  126Id.  25;  Bae^ 
tow  V.  People,  78  K.  T.  377;  Calkine  v.  StaU,  18  Ohio  St  366;  People  ▼. 
ffenneeaey,  15  Wend.  147;  People  v.  Dallon,  15  Id.  582;  Leonard  v.  State,  7 
Tez.  App.  447,  448;  State  v.  Leonard,  6  Cold.  307. 

A  frandalent  intent  may  be  shown  by  the  rendering  of  an  aoooant  in  whiob 
sams  received  on  the  accoant  of  the  master  are  not  stated,  thongh  if  he  ren- 
dered trae  accoants  the  servant  coold  not  be  held  for  embezzlement,  bat  £ot 
larceny  only:  Btx  v.  Creed,  1  Car.  ft  K.  63;  Bex  v.  Jadkeon.  1  Id.  384;  Ar  ▼. 
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ITortfbf^  T«n^  ft  IL  0M|  &  0.»  2  Den.  O.  a  880}  5  Ooz  C.  O.  882;  Btm  r. 
IfwiiH  6  UL  820;  CbmiiMiiwfaAft  ▼.  gVidbimaii,  10  Onj^  178;  Obrnmoit- 
wnlA  T.  ifarry,  00  Ifan.  428;  AM  ▼.  ComerMH  8  Hdik.  78;  lo  if  h*  n*- 
^•ets  or  refoMs  to  aooount  for  money  raoiivod;  Staie  t.  LmrnHrd^  6  Gold. 
807;  or  wOlfollj  makM  fidae  cntrieti  J2esB  ▼.  JJofl;  Bun.  kBrnCC  468;  aad 
aeo  iZ^ynia  r.  Ifeldl,  1  Den.  a  a  100;  Beat  ▼.  JToggiM^  Baai.  k'ELO.0. 145; 
As  ▼.  lyen^  Id.  402;  or  dniet  tho  reooption  of  tiio  monoy  or  property,  or 
■npprowee  ifao  ImBt  of  ifte  reception:  IKiiplMi  t.  Jodfami,  1  Ow.  &  K.  884;  Bern 
▼.  JbNMk  7  Our.  ft  P.  883;  Bas  ▼.  TVyinv  2  Leaeht  4th  ed.,  874;  &  O,,  Bun. 
ft  &.  a  a  03;  8  Bos.  ft  P.  086;  Be»  r.  Habmmt  Roeik  ft  B.  C.  Q  66;  BegkM 
T.  Mm-dodB,  2  Den.  C.  a  208;  a  C,  8  Eng.  L.  ft  Eq.  577;  Bern  r.  BorrtU^  6 
Ck.  ft  P.  124;  Begim  ▼.  AiUm,  2  Oar.  ft  K.  418;  Begkia  ▼.  YF]U^  8  Ohr. 
ft  P.  742;  JSflglaa  t.  WofUeif,  2  Den.  C.  a  833;  Be»  r.  WkUe^  8  Ow.  ft  P. 
742;  Begma  t.  fTeJeA.  1  Den.  O.  a  100;  Beglma  r.  BetU,  BeU'a  a  a  00| 
&  G.,  8  Cos  a  O.  140;  UnUedSialit  t.  F&ngAe^  6  MoLaan,  584;  BakkdUw 
▼.  2VmMy,  27Vt.578;  aeeStepben'a  Dig.Grim.lAW,art  812.  Thnaabook- 
keeper  who  i^propriatea  apeeifio  aoma  of  monqr  to  take  the  plaoe  of  mon^ 
wiiieh  he  haa  already  appropriated  to  hia  own  naa^  and  In  making  oot  hie 
monthly  reporte*  reporte  anoh  aoma  aa  impaid»  ia  gnilty  of  embeadement; 
BowncM  T.  BrowRf  S2  Xowa^  437.  Bat  the  mere  omiaaion  to  enter  the  earn 
raoeiTed  la  not  alone  aoffioiant;  there  moat  be  proof  that  it  ia  an  intentional 
enriaaionj  done  with  a  criminal  pnrpoee  of  fraadnlent  impropriation:  Beas  t. 
Jomu,  7  Ohr.  ft  P.  838;  and  aee  Beaa  t.  Tgen,  Bnaa.  ft  &  C.  C.  402;  Beglm 
T.  Ckapmtm,  1  Oar.  ft  K.  110.  And  all  theae  thinga»  it  ahoold  be  remem* 
beredy  are  merely  evidenttaly  and  not  eaaential  to  tiie  oonatitation  of  the 


Other  facta  ahowing  the  willfnlneaa  and  intention  of  the  aoapioions  act 
ahoold  appear^  and  flighty  inadlTency»  conoaahnent^  or  evaaion  form  atrong 
eiroamatantial  prooia  of  gnilt:  Leomard  t.  State,  7  Tex.  App.  447,  448;  Biate 
▼.  Zeowm^  6  Oold.  807;  &  poKf  ffedieg,  81  OaL  106;  Hogi  r.  SUOe,  50  Ga. 
813;  AM  T.  JfteM^  26  Minn.  183;  UmUd  Statee  r.  TamUor,  11  Blatchl 
874;  Be»  r.  WUUanu,  7  Oar.  ft  P.  888;  i2»  t.  Jaekeon,  1  Oar.  ft  K.  384;  /?ei 
▼.  Jemee,  8  Cw.  ft  P.  288.  And  falae  entriea  are  of  the  aame  nature:  Ben  ▼. 
EaB,  Bnaa.  ft  B.  O.  O.  463;  Bex  t.  Welch,  1  Den.  0.  0.  100.  But  flight,  in- 
Bolrency,  eta,  are  not  indiapenaable  to  the  enatence  of  the  orime:  People  t. 
Daikm,  16  Wend.  582;  nor  ia  abaccnding  aUme  proof  of  the  crime:  Beglm$r* 
Oreed^  I  Ohr.  ft  K.  63|  though  under  the  facta  of  one  caae  it  waa  held  aoi&« 
ciani  to  warrant  the  jnry  in  finding  the  defendant  guilty:  Beat  ▼.  WUUetme, 
7  Oar.  ft  P.  838. 

It  m,  howerer,  eeaentJal  that  the  owner  ahoold  be  depriTod  of  the  property 
alleged  to  be  embeaded  by  an  adrerae  nae  or  holding:-  OkapBn  t.  Lee,  28 
H.  W.  RepL  600  (Nebw).  The  oonYeraion  ahoold  be  ahown:  Johmecm  ▼.  Com^ 
manwwriMI,  5  Bodi,  430.  Thus  embaaalament  may  eziat  where  the  eervant 
pledgaa  the  property  for  hia  own  debtas  OommomBedUk  t.  BvUerkk,  100  ICaae. 
1;  8.  OL,  07  Am.  Dec.  65.  And  in  thia  caae  it  waa  held  that  it  waa  imma- 
1^  that  the  aocnaed  alterwarda  paid  part  of  the  prooeeda  to  the  owner  at 
reqneat;  and  it  waa  aleo  immaterial  that  the  ralatiana  between  the  owner 
and  the  defendant  were  anch  that  the  latter  had  a  right  to  preaame  that  the 
owner  would  ratify  anoh  a  nae  of  hia  property,  or  that  he  would  hare  oon- 
eented  to  anoh  a  uae  of  it  if  he  had  been  aaked  at  the  time,  or  that  at  the 
time  he  depoaited  it  with  defendant  he  had  no  objection  to  anoh  a  uae  of  it 
by  him;  and  queationa  aaked  of  the  owner  aa  a  witneai^  to  prove  theae  faote^ 
properly  excluded.    Sc^  where  the  eervant  abaconda  with  the  property: 
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€hmmomoeaUh  y.  Berryt  09  lAao.  428;  or  otfaarwiie  wroogfiilly  ooiiTerts  it^  Iw 
may  bo  gnfl^  of  ombMdmnent:  OcMu  t.  SiBOe^  18  Ohio  St.  866;  Johnmm  ▼. 
OommomoecM,  5Biiah,  480. 

Agaiiif  tho  mere  failure  of  the  eecaied  to  pay  over  the  money  iHiieh  he  ie 
ehaxged  with  having  embenled  doee  not  of  itMlf  niae  a  premmption  of  a 
felonioiie  appropriation  raffioiant  to  oonTiot:  StaiBT,  O'JCmm,  86 La.  Ann.  001; 
Krib8  T.  PeopU,  82  HL  425;  Siaie  r.  Tom^pUms,  82  La.  Ann.  020.  And  aee 
"Pablio  Offioen,"  k^flreL  Kor,  on  the  other  hand,  la  it  neceaaary  that  there 
ahoold  be  a  demand  made  for  the  mon^y  or  property  in  order  to  ooprtitnte 
the  oflSnae:  Stater,  Humikut,  84  Ark.  662;  ConummweaUhr.  TWfanaom  10 
Gray,  178;  Alderman  r.Sum^  67  Ga^  867;  Staier.  rompMH^ 82 La.  Ann.  Q20| 
Leomud  r.  State,  7  Tex.  App.  410;  Siaie  t.  Pmier,  26  Mo.  201;  nnleae  the 
demand  la  by  the  etatate  an  eeaentJal  element  of  the  oflfonae,  aa  where  the 
atatnte  dadaraa  it  to  be  embanlament  ''if  any  agent  ahall  ae^eot  or  refnae 
to  deUrer  to  hia  employera  on  demand  any  mnDey,"  eta  Li  andi  a  oaee  it 
woold  be  neeeaaary  to  allage  and  prove  a  demand,  which,  however,  need  be 
made  in  no  partienlar  form  of  wvrdi;  all  that  la  required  being  thai  the 
language  ahonld  plainly  faitieate  to  the  peraoti  tiiat  he  la  tiallftil  npoii  to  per- 
form the  n^i^eoted dntyt  Stater.  Bamer^  22 Kaa.  170|  aee  Adfe t.  JAmd, 
28  Minn.  67;  SUte  v.  ilTaia^  28Id.  76^ 

Li  flne^  proof  of  a  fraadnlent  oonveniea  In  any  way  la  enoo^;  and  there 
b  no  preeoribed  aet  of  eiroomataneea  by  which  the  fraud  la  to  be  made  oat: 
Pmple  T.  DaUtm,  16  Wend.  682;  StaU  ▼.  ^HDnipllRa^  88  La.  Ann.  680. 

AMtiMrttg  to  OonmM  Aet  qf  Athged  ONwerrfoii.— Where  the  qneetioa  ia 
whether  the  aarvant  ia  gnUty  of  laroany  or  embealement^  we  have  aeen  tiiat 
ho  oannoti  under  the  Kngliah  and  aumQar  atatntaab  be  gnilty  of  embeading 
artielee  whioh  he  reoeivea  from  the  handa  of  the  maater  with  anthority 
to  aell,  ezohange^  and  the  like.  Bat  where  the  poeaaaaion,  the  fidnoiary 
relation,  or  the  atatate  ia  each  that  the  defendant  mi^t  be  guilty  of  em- 
beaalement^  he  cannot  be  oonvioted  upon  mere  proof  that  he  did  with  the 
property  what  he  waa  anthoriaed  to  do^  without  a  oriminal  intent,  ^lua^ 
it  ia  a  good  def enae  that  the  aooaaed  waa  anthariwd  by  the  owner  to  nee  the 
mon^y;  and  the  jury  ahould  be  ao  inatruoted:  Bmdereon  v.  Staie,  I  Tos. 
App.  482.  So  where,  under  the  terma  of  hia  oontraot^  an  agent  ia  bound  to 
pay  ten  per  oent  intereet  on  monqra  ooDeoted  by  him,  and  not  paid  over  to 
the  prinoipal,  he  haa  praotioaUy  pemuaaion  to  retain  the  money  on  the  con- 
dition, and  cannot  be  convicted  of  embeadement  for  a  failure  to  pay  over  the 
money:  JIfiUer  v.  State,  16  Keb.  170.  The  authority  to  do  the  act  conatitat- 
ing  the  oonveraion  ii,  however,  under  the  later  authcritiea,  no  def  enae  to  the 
crime,  provided  the  act  waa  done  with  criminal  intent:  Leomard  r.  State,  7 
Tez.  App.  Ui,  445;  Uniied  Stalee  v.  Sander,  6  McLean,  608.  The  queeticn 
becomea  merely  one  of  intent.  The  act  of  oonveraion,  taken  by  itedf ,  may 
have  been  lawful  and  anthoriaed;  but  if  done  with  criminal  intent,  it  boooniae 
unlawful  and  unanthoriied:  2  ttahop'a  Grim.  Law,  aeo.  871.  Thua  a  aale  by 
a  bailee  anthoriaed  to  aell  will  conatitute  a  ccnvennon  of  the  property,  if  the 
aale  waa  made  with  a  criminal  intent:  Leonard  v.  State,  7  Tax.  App.  443-445; 
though  if  the  criminal  intent  waa  not  conceived  until  after  the  aale,  the  em> 
beodement  would  then  be  not  of  the  property,  but  of  the  prooeeda  of  tiie 
aale:  Id.  If  money  of  a  railroad  corporation  ia  received  by  their  treeeurer, 
who  depoaita  it  aa  treaaurer,  and  then  drawa  it  out,  the  money  drawn  out  ia 
the  property  of  the  corporation,  and  aubject  to  embezzlement  by  him.  And 
if,  when  he  drawa  the  money,  he  doee  not  mean  to  embeazle  it,  he  may  do  ao 
afterward  when  hia  criminal  purpose  ia  conceived;  even  thon^  at  the 


Dee.  1868.]  Calkinb  v.  Stats.  186 

cf  tlM  fraadttlent  ooaTentan  he  intflsids  to  restare  tlia  aiiiiNuit^  and  htt  pnip- 
flitjrafficieiiitaieeoreitirestarfttiQn:  ChmmomBedUhr.  T^Kikmrmanp  10 Qmj, 
173.  An  agent,  enthoriaed  to  receive  payment  for  gooda  aold  by  Um  for  hia 
employer,  who  reoeivea  a  oheok  pajaUe  to  hia  own  order,  ia  guilty  ol  em- 
besLement  in  frandnlently  ooiiTertiag  the  cheek  or  its  prooeeda  to  hia  own 
nae;  and  tfaia  althoag^  he  ia  in  tha  bahtt  of  depoaiting  anoh  eheoka  to  hia 
own  credit^  and  ^^f*i^»«g  hia  own  oheeka  in  lien  thereof  to  hia  employeri 
Commomwealth  t.  Smith,  129  ICaaa.  104.  An  aUagation  that  a  perMU  frandii- 
lantly  embeBsled  and  converted  to  hia  own  nae  wiieat,  the  property  of  a  car- 
tain  oorporation  then  nndar  hia  caxe^  by  virtae  of  hia  employmant  aa  elark 
thereof,  waa  held  to  be  eatabliahed  1^  proof  that  the  wheat  could  not  leave 
tim  waiehooae  except  npon  a  "ahipping  order"  iaaned  by  him  to  the  foce- 
and  that  he  dandeatinely  aet  afloat  in  the  market  flotitioaa  '^gmhi 
and  therenpon  iaaned  ''ahipping  ordera," and  appropriated  the pn^ 
ceeda  to  hia  own  nae:  Gbftma  v.  State,  18  Ohio  St.  866;  aee  ffutd^tmrn  ▼. 
CoMunonweaftft,  82  Fa.  St.  472.  And  ao  where  a  peraon  employed  by  the 
maker  of  a  promiaaoiynote  to  aeQ  it^  receive  the  prooeeda,  and  pay  them  over 
apaciiically  to  a  third  peracn,  fnndolflntly  converta  them  to  hia  own  nae^  he 
ia  gnilty  of  embeadement.  And  the  fact  that,  npon  receiving  the  note^  he 
gwe  to  the  maker  hia  own  note  for  the  aame  amonnt  will  make  no  diffnrene% 
if  it  waa  agreed  that  hia  note  ahonld  be  depoeited  with  the  third  peraon  aa  a 
reoeipt  to  be  given  np  to  him  npon  hia  paying  over  the  proeeedai  Oommm^ 
mmhh  T.  hotter,  107  Maaa.  221. 

PXtofPSBTT.  —  Wmbwailement^  being  a  atatntory  crima^  can  be  uminmiHail 
only  with  reapeet  toaneh  property  aa  ia  indnded  within  tiie  termaof  tha  ataft* 
nta^  whieh  are,  however,  naoaUy  very  broad.  Where  a  atatnte  dedarea  tinil 
whatever  ia  the  anbjeot  of  larceny  ahaU  alao  be  the  anbjeet  of  imVHtimrn^ 
tiie  expieaiion  will  embrace  both  property  anbjeet  to  laroeny  at  common  law 
and  prop«ty  apeoially  aabjeot  to  laroeny  by  atatnte:  2  Biahop'a  OriuL  Law» 
eeo.  866;  Stater.  StoOer,  88  Iowa,  821;  aa  to  what  ia  the  anbjeot  of  larceny, 
aee  tiM  note  to  iSUala  T.  ITomii^  57  Am.  Dea  276^  277. 

The  term  "property,"  when  need  in  the  atatnte^  inctodea  any  and  eveij 
article  commonly  known  and  deaignated  aa  peraonal  property:  Browm  v.  Stah^ 
4  8.  W.  Bep.  688  (Tez.).  It  will  therefore  indnde  money:  Id.  ''Money  or 
property**  will  indnde  promiaaory  notea  and  biUa  of  exchange  by  virtue  of 
their  being  evidenoea  of  debt:  Siaier.  Orwlg,  24  Iowa,  102.  And  diaree  of 
etockare  property:  People  r,  WUUame,  60  Od.  1.  hkCemnumwealAr.  Oot^ 
OMimomf  6  Allen,  602,  it  ia  hdd  that  if  the  execution  of  a  deed  of  mortgage 
baa  been  procored  by  mere  frand,  the  peraon  who  execnted  it  may  lawfolly 
take  it  into  hia  poaaeaaion  wherever  he  can  find  it;  bnt  if  it  waa  execnted  for 
n  valnaUe  conaideration,  even  thoogh  the  foil  aam  named  therein  waa  not 
aetnally  doe,  it  ia  the  property  of  the  mortgagee;  and  if  the  mortgagor  after- 
wardaobtaina  posaeaaion  of  it  from  a  peraon  with  whom  it  baa  been  depodted, 
for  the  porpoee  of  conveying  the  aame  to  the  mortgagee,  and  inatcad  of  ao 
conveying  it,  frandnlently  and  feloniondy  converta  the  aame  to  hia  own  nae, 
knowing  that  he  haa  no  right  to  retain  it,  he  may  be  convicted  of  embeade- 
ment.  And  ao^  nnder  a  atatnte  broad  enoo^  in  ita  terma  to  indnde  all 
diiaafia  of  peraonal  property,  a  peraon  may  be  convicted  of  embewling  a 
gelding,  though  the  animal  ia  not  apedaUy  mentioned  in  the  atatnte:  State  ▼• 
AwiZl,  26  Ean.  209. 

Prcperty  may  be  the  anbjeot  of  laroeny,  thoogh  there  be  a  taint  of  illegd- 
ity  npon  it.  Thii  illegality  ia  no  defenae.  So  liquors  kept  for  aale  in  vida> 
taoa  of  law  may  be  the  subjeeta  of  larceny,  and  the  prooeeda  of  their  illega* 
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sale  the  sabj^  of  embeHUnMiit:  (kmmfmoeaUh  ▼.  ^miCA,  129  Maaa.  IM;  aes 
alao  CmmmiMmMk  t.  Cbopar,  190  Id.  286;  Leomard  t.  ^AKeb  9  Tex.  App.  4l7s 
aee  alao^  apoa  thia  sabjeeti  2  Biahop'a  Crim.  Law,  aeo.  35d. 

Owirntfanp.  —  Under  the  f onner  Rngliah  atatate,  the  property  ombeided 
nuiat  h»Te  belonged  to  the  aenraat*a  maater;  aad  tfaarafore  where  the  proaa- 
cntor  specially  employed  another  peraon'a  aervant  for  %  ain^  job^  the  indict- 
ment wonld  not  lie:  Rex  t.  Frmtum^  5  Oar.  ft  P.  534.  So  nndar  the  Texaa 
atatnte  the  oonyeralon  mnat  be  of  money  or  other  property  of  the  principal 
or  employer,  and  it  mnat  haTO  oome  into  the  poaaaaaion  of  the  agent  or  de- 
fendant by  virtne  of  anoh  agency  or  employment.  And  therefore  where  aa 
employee,  who  had  no  aathority  to  collect  billa,  made  ont  a  bill  and  oollected 
it,  and  never  acoonnted  f or  it  to  hia  employer,  he  waa  not  gnilty  of  embeade- 
ment,  ainoe  the  money  did  not  come  into  hia  poeaeaaion  by  Tirtae  of  hia  em- 
ployment, and  did  not  belong  to  hia  employer;  for  ^e  payment  being 
nnanthoriaed,  the  debt  to  the  employer  atill  eziated:  Brady  t.  State^  1  S.  W. 
Rep.  462  (Tez.). 

Thia  haa  been  recognised  aa  a  defect  in  England  and  in  many  of  the  United 
Statea,  and  the  preaent  Engliah  statnte  and  many  of  the  American  atatnte* 
hare  aoaght  to  obviate  the  difficulty.  The  Engliah  atatnte  24  ft  25  Vict, 
c  96,  aec  68^  apeaka  of  **  any  chattel,  money,"  etc.,  which  is  received  by 
the  employee  "  for  or  in  the  name  or  on  the  account  of  his  maater  or  em- 
ployer," and  omits  the  words  "  by  virtne  of  hia  employment ";  and  Uiia  atat- 
nte makes  a  aervar^  guilty  of  embesalement  who  converta  money  or  property 
received  by  him  for  his  master,  though  it  waa  neither  his  duty  nor  within  hia 
authority  to  receive  it:  Oreaves's  Crim.  Iaw,  Acts,  166;  aee  Segina  t.  Oo/ie, 
L.  R.  2  Q.  K  141.  Many  American  atatutes  apeak  of  the  money  or  property 
"  of  another  "  or  "  of  any  other  person, "  and  these  phraaea  indicate  the  prop- 
erty of  any  other  person  than  the  servant  or  agent;  that  is,  the  property  of 
the  maater  or  of  aome  one  else  other  than  the  aervant:  Peoplo  v.  ffeimeswqf^  15 
Wend.  147;  Peopk  v.  Daltant  15  Id.  581;  8UUe  v.  Porter,  26  Mo.  210;  Com- 
monwedUh  v.  Steame,  2  Met.  343.  But  upon  common-law  prinoiplea  the 
gooda  mnat  not,  in  any  event,  belong  to  the  aervant  in  whole  or  in  part:  See 
Beglmi  v.  Tawtuend,  I  Den.  C.  C.  167;  S.  C,  2  Car.  ft  K.  168;  Bex  t.  HaU, 
1  Moody  C.  C.  474;  /?c^>ia  v.  i^unt,  8  Car.  ft  P.  642;  Beghar.MUkr^^Uoodj 
C.  C.  249;  and  see  k\fira,  "Joint  Ownership." 

In  Texas  the  proof  must  support  the  allegation  of  ownenihip,  or  there  can- 
not be  a  conviction:  LMngekm  v.  SuUe,  16  Tez.  App.  662;  WM  v.  State,  8 
Id.  3ia  In  State  v.  ffeaiy,  48  Mo.  531,  it  is  held  that  an  agent  who  converta 
to  hia  own  nae  money  intruated  to  him  by  his  principal  for  the  purchase  of 
land  is  gnilty  of  embesslement;  and  the  case  ia  not  altered  by  the  fact  that 
the  land  contracted  for  proved  to  be  in  litigation,  and  that  the  title  waa  for 
that  cause  in  abeyance;  the  main  point  contended  for  being  that  there  waa 
no  one  who  waa  entitled  to  receive  the  money. 

JoniT  OwKXBSKiP  OB  Ihtsbsot — CoPABTNSsa — CoiOfiBSiovs.  —  Partnera 
and  membera  of  societies  cannot  be  convicted  of  embezzlement  of  the  prop- 
erty of  the  partnership  or  aociety ;  for  their  possession  is  the  poeaeaaion  of  the 
firm  or  aociety,  and  they  cannot  be  agenta  or  aervants,  aince,  by  virtne  of 
their  membership  of  the  firm  or  society,  they  are  also  principals  or  masters^ 
and  they  are  also  part  ownera  of  the  property:  Bex  v.  Mattm,  DowL  ft  &. 
N.  P.  22;  Bex  v.  Mareh,  3  Feet  ft  F.  523;  Bex  v.  Bren,  Leigh  ft  C.  346; 
8.  a,  9  Cos  C.  C.  398;  Bex  v.  Dijproee,  11  Id.  185;  Bex  v.  Tqfa,  4  Id.  169; 
CommMiweaUh  v.  Berry,  99  Mass.  428;  Napoleon  v.  State,  3  Tex.  App.  522. 
And  the  same  rule  will  apply  in  the  case  of  other  joint  owners  or  tenants  in 
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eoaunon,  m  in  tlie  cue  of  kroeny:  1  Wlurtoii'i  Grim.  Iaw,  lees.  022,  938. 
But  this  immmii^  does  not  atteeh  m  long  m  tho  pMtnflnliip  oontnet  is  es- 
oeatory  only,  or  dependent  upon  unperformed  oonditiflM  pfeoedant:  Kapolfim 
T.  Siate^  3  Tez.  App.  622. 

A  right  to  deduct  conmuMions  ont  of  an  amoiint  received  Is  held  to  give 
the  defendant  each  an  Intereet  in  the  property  that  he  cannot  be  convicted 
lor  the  embeBdement  of  it:  Qtritr  ▼.  Staie^  58  QtL  828;  8iai$  r.  Kent,  22 
Minn.  41;  eee  OommomDBoiA  r.  IMe^,  11  Met  64;  a  C.»  45  Am.  Dec  185; 
OommomwmWkr.  Siearmi^  2  UL  843;  WMw.  StaU^  8  Tex.  App.  810;  &  a,  4 
LawMm's  Grim.  Def.  8M.  Bnt  see  OBnapMI  r.  i9M<  86  Ohio  St.  70.  Bat  a 
mete  lig^t  to  reoeire  payment  in  coaiminiflo%  which  the  employee  hae  no 
tight  to  dedoet^  bat  which  are  to  Im  paid  him  by  hia  employer,  doea  not  create 
in  him  an  hitateat  in  the  fond  which  will  prevent  a  conviction:  Commomoeaiik 
T.BndHk,  129]faaa.  104;  ite t.  Carn  Baaa.  ft  B.  G.  G.  198.  fleealao  Jter. 
Oirlfey,  Id.  139;  MegkM  r.  AObuom,  Gar.  ft  M.  625;  &  a,  2  Moody  a  a 
278;  J?es0  t.  Halt,  Boaa.  ft  R.  a  G.  463;  &  Q,  8  Stark.  67;  Rex  t.  Boffffhu, 
Rnaa.  ft  &  G.  G.  145;  OampbeU  t.  SkOe^  85  Ohio  St.  70.  In  aonae  atateai  how- 
ever,  it  ia  by  atatate  made  a  erime  for  the  agent  to  refaae  en  demand  te 
deliver  over  the  money  or  properly  after  dednoting  hia  feea  or  commiaaicna: 
AoteT.  Btmeniftp  22  Kan.  200;  Aole  ▼.  H^woq,  25  Mmn.  480;  aad  aee  Siate 
T.  fiftodd;  80  Mo.  368. 

Br  ViBTUB  on  nr  Ooobsb  ov  EMTLonaaT.— Under  the  former  B^liah 
atotatea  it  waa  neceaaary  that  the  property  ahoald  have  come  to  the  handa  of 
the  defendant  "by  Tirtae  of  hia  en^loyment.''  That  ia^  it  mnat  have  come 
into  hia  poaaeerion  in  the  ordinary  coaraeof  hia  datiea^  or  he  moat  have  had 
Bpeeial  anthority  to  receiTe  it.  llie  natore^  ■oope,  and  extent  of  hia  employ- 
ment  moat  have  been  each  aa  to  anthoriaa  the  receipt  of  the  money  or  prop* 
€rty  embended,  or  he  mnat  hare  been  apedaUy  aathoriaad  to  that  ^ect: 
Begimar.  WkUe,  SGar.  ft  P.  742;  Begtnar.  Tammid,  Gar.  ft  M.  178;  Begbia 
T.  MaHen,  8  Kew  Seaa.  Gaa.  826;  a  a,  1  Den.  a  a  882;  2  Gar.  ft  K.  980; 
Tamp,  ft  M.  1;  JSesDT.  Smlik,  Boaa.  ft  B.  G.  G.  616;  Jtor.  ffughe$,  1  Moody 
G.G.  870;  Meatr.  8pemeer,'Bnm.k  B.G.  G.  299;  J2ee  t.  iVInc^  Moody  ft  M. 
SI;  Beat  t.  Battg^  2  Moody  a  a  267.  And  if  he  received  the  poeaeaaion  of 
the  property  withoot  apeoifio  or  general  anthority,  bat  the  taking  waa  oat  of 
the  acope  of  hia  aerrioe^  he  waa  not  within  the  atatnte:  Bn  t.  Thorteg,  1 
Id.  343;  Bt»  T.  itraan^  Beara.  G.  a  675;  &  G.,  7  Gox  a  G.  45;  Bex  r. 
MeOkk,  Boaa.  ft  B.  G.  a  616;  Bex  ▼.  SaMmy,  5  Gar.  ft  P.  165;  Begwa 
T.  WUnm^  9  Id.  27;  JSesD  ▼.  ffateih,  7  Id.  281;  Bex  t.  Snowky,  4  Id.  390; 
Begim  t.  ir<qf»  La^  ft  G.  13;  a  a»  8  Gox  G.  G.  421;  Bex  t.  Beacatt,  1 
Gar.ftP.310;  i7es0  t.  JJorrit,  6  Gox  G.  a  863;  aG.,Deara.  G.G.344.  Even 
thoogh  the  party  Paying  him  the  mon^  beliered  hhn  to  be  properly  aathor- 
iaed:  Bexr,  HowHh,  7  Gar.  ft  P.  Sgl.  The  praaent  En^^  atatate  ooiito  the 
phnae  ''by  virtue  of  Ua  empU^yment^''  bat  the  property  maat  be  received 
"  for,  in  the  name  or  on  aoooant  ol,  hia  maater  or  employer  ":  Itexr.  CuUuTn, 
12  Gox  a  a  469;  a  G.,  L.  B.  2  G.  a  28;  and  onder  thia  atatate  a  aer- 
▼ant  who  leoaivea  moo^  lor  hia  emplc^yer  may  be  gailty  of  embeoiing  it» 
thoo^  it  waa  not  in  the  line  of  hia  daty,  nor  within  the  acope  of  hia  aatiior- 
itj  to  receive  it:  Greavea'a  Grim.  Law,  Act%  166.  Bat  the  money  maat  have 
been  received  for  or  on  the  aeooont  of  the  maater,  aa  laid  in  the  indictment; 
and  if  it  appeara  that  he  received  it  on  aoooant  of  aome  one  ebe,  who  waa  in 
fact  hia  maater,  and  not  on  aoooant  of  the  peraon  act  oat  in  the  indictment 
ae  hia  maater,  the  indictment  cannot  be  aapported:  Bex  ▼.  Beaumont,  Beara. 
GIG.S70;  BexY.  Thorpe^Dean,  ftB.G.G.  662.    See  alao  Jto ▼.  (TbJe,  L.  B^ 
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2Q.&D.  141;  Qmarmanr.BumtUt^'M/dm. kW.4S%i  Rtmr.EmrH^  Deum. 
a0.8i4;  8. 0., 6 Om C. C. S63;  J?o t.  G^Iooer, Leigli ft  O.  466. 

Many  of  the  Amaricaii  statntes  ornitahi,  alter  the  nuymar  of  tlio  otigiiuJ 
Ifagliah  itetate^  the  phraaeb  "by  Tirtoe  of  hie  employme&t.''  And  it  is  one 
ef  the  wwentiil  elemeBti  of  the  erime  that  the  agent  or  aerrant^  deA  or 
bailoe^  reoeiTed  the  property  in  the  oonrae  of  hie  employment;  and  this  raneft 
be  alleged  and  prored,  ae  well  aa  that  the  property  belonged  to  the  maator. 
or  to  aome  one  elae  than  the  aenrant^  and  that  the  defendant  appropriated  it 
to  hia  own  vae:  Bx  parte  ffedle^,  31  OaL  108;  PuUam  t.  Siaie^  78  Ala.  31; 
i9taC0  T. /oAjmms  48  Iowa»  870;  CommompeaUhv.O*Malh^,fniUM,68ii  Ae> 
pie  T.  BuTTt  41  How.  Pr.  296;  Peoph  t.  Shermem,  10  Wend  288;  /Voplf  t. 
^TeiMMM^,  16  Wend.  147;  People  ▼.  DaUon,  16  Id.  681;  People  r,  AUa^  5 
Denio^  70;  Bkwd  r.  CenirQl Paityic  B.  B.  Ch>,  16KeT.  167;  JokMomr.  Biak, 
9  Bast.  281;  Cfrffln  r.  SUUe,  4  Tex.  App.  380;  a  a»  4  LawKm'a  CHm.  DeC. 
009;  ^ta<eT./oftiM0fH21Tex.776;  J2eBiT.i8Sta«^16Tex.  App.60^  Andthk 
would  aeem  to  be  tma^  eren  if  the  atatate  oontained  no  snoh  words;  for  the 
gilt  of  this  defenie,  aa  diatingolahed  tram  laioenyi  ia  the  breaoh  of  tniak 
eommitted  by  coe  oooapying  e  fldnoiary  rdation;  and  if  tiiere  be  no  enbh  re- 
latioB»  or  if  the  property  waa  not  reeeived  with  any  referenee  to  that  relation, 
bat  in  an  entirely  diflSBient  cosgmoity,  than  it  ii  not  embeidement^  beoaaaa 
there  is  no  breaoh  of  tmst  or  oonfidenoe:  See OSrauNomcwiJa  t.  ITcys,  14Gxi9, 
62;  8.  O.,  74  Am.  Deo.  662;  aad  Mipra^  ** Definition.''  Thns,  embeolenieal 
eannot  be  ohaiged  with  reference  to  fnnds  aeqoired  and  spent  before  the 
party  aasamed  a  fldnoiary  oapaoityy  aa  before  he  waa  eleoted  tieaaniei  of 
e  oocporation:  Lee  r.  CmnmomoeaUkf  1  &  W.  Bep.  4  (Ky.).  Thia  is  »  rery 
proper  application  of  the  role.  But  care  shoold  be  taken  thet  it  be  not  ex- 
tended beyond  ita  proper  limit.  And  this  limit  is  marked  by  the  gist  of  the 
eflSanae,  which  reata  upon  the  fldnoiary  rebtiaa.  So  long  aa  thia  relation  b 
ahown,  the  oflbnae  may  exirt;  when  it  fails,  there  can  be  no  embeedameot. 
This  relation  may  exist  in  oonnectian  with  an  act  which  is  not  within  the 
agent's  anthority,  aa  where  he  is  paid  monqr  for  hia  principal,  thongh  he  la 
not  in  the  habit  of  receiving  money  in  that  way,  and  haa  no  speeial  anthori^ 
to  do  ao  in  that  manner,  for  it  is  certainly  nnaoond  to  regard  the  fldnoiary 
relations  of  employer  and  employee  aa  bounded  by  the  peculiar  and  partiea- 
lar  dutiee  assigned  to  him.  So  long  aa  he  acts  within  the  general  scope  of 
his  authority,  the  fidudaiy  reUtion  exists;  and  aa  be  may,  within  the  aeope 
of  his  authority,  do  unauthoriaed  aot%  the  fiduciary  rdation  may  exiat  in 
connection  with  unauthoriaed  acta.  Again,  it  must  be  remembered  that  the 
statutee  do  not  speak  of  monqr  received  by  meana  of  an  anthoriaed  act^  but 
"  by  virtue  of  the  employment. " 

A  mistake  of  the  sort  indicated  waa  made  in  the  case  of  Bex  v.  SmofiUtg^  4 
Oar.  ft  P.  390,  where  Parke,  J.,  held  that  e  servant  who  received  %  aum  for 
the  hire  of  a  stallion,  which  was  less  than  he  waa  anthoriaed  by  his  master  to 
take,  and  appropriated  it^  was  not  within  the  statntcb  because  Ids  act  was 
without  authority.  But  as  the  act  waa  within  the  aphere  of  his  ocoupaticn, 
he  being  employed  to  "  lead  "  the  stallion  and  receive  the  proceeds,  it  was  one 
affected  by  the  fidudaiy  relation;  the  money  was  received  by  virtue  of  hia 
employment,  and  he  should  have  been  convicted.  But  this  case  is  no  longer 
followed:  Regina  v.  AeUm^  2  Car.  ft  K.  413.  And  in  Begkia  v.  BcecAcy,  Base, 
ft  R.  C.  0.  319,  it  was  held  that  where  the  business  of  a  clerk  was  to  receive^ 
in-doors,  money  which  out-door  collectors  received  from  customers,  yet  in  one 
instance  he  took  a  sum  directly  from  e  customer  out  of  doors,  and  embessled 
it|  he  was  within  the  statute.    And  see  Begkia  v.  WUmm,  9  Oar.  ft  P.  87| 
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Bex  T.  SaStimrp,  5  Id.  156;  Rex  t.  WiOkuns,  6  U.  fm.  He  mvit.  hotrarwi 
have  reodyed  the  numey  or  pwiperty  on  aiMsount  of  hia  niMter;  for  if  be  re- 
oeiTed  or  took  it  on  hie  own  aocoimt  with  the  frandnlent  intentum  of  appro- 
priatiiig  it  at  the  time»  hia  oflfenee,  if  any,  would  he  Uroeny,  at  least  where 
the  distinction  between  embeszlement  and  laioeny  it  stringently  maintaiaedt 
Regima  t.  Harria,  Dears.  C.  C.  344;  8.  C,  25  Eng.  L.  t  Eq.  579;  6  Ooz  C.  a 
963;  ReghuT.  Ocodemm^  Dears.  C.  C.  210;  a  O.,  25  Eng.  L.  ft  Eq.  572;  Regim 
▼.  CWboR,  L.  R.  2  C.  O.  28;  a  C,  12  Goz  C.  O.  469;  Regkia  t.  Chrktkmt 
L.R.2C.  C.94;  a  C,  12 Goz C.  0.  502;  Co&fafli r.  £Ai^ 36 Tex. 858;  Corn^ 
mmwwHh  T.  (yUaUeg^  97  lAass.  584.  Dr.  Wharton  states  the  mle  as  fol- 
lows: "It  is  not,  however,  neoeesary  that  the  thing  embenlad  ahoold  have 
been  reoeived  by  the  defendant  in  oonfonnity  with  the  employer'a  eacprsse 
direetaoofl.  While  the  reason  of  the  thing  requires  that  the  mon^embeciled 
ahoold  hsve  been  reoeiTed  by  the  defendant  within  the  orbit  of  his  empU^- 
ment^  yet  where  he  snoceeds  in  getting  numey  on  the  beais  of  sooh  employ 
ment  from  third  parties,  and  whan  there  is  a  legal  dnty  resting  on  him  to 
pfty  over  sadh  mon^y  to  his  employers,  then  the  embealement  of  soeh  money 
ia  within  the  statnte.  It  is  otherwise,  however,  whan  the  thing  embeaded 
waa  taken  oat  of  the  orbit  of  employment^  and  without  anthority  ":  1  Whart. 
Orim.  Law,  aeo.  1084;  aee  also  Re»  v.  Ornum,  36  Eng.  K  &  Eq.  611;  a  0.* 
Deara.  OL  0.  275;  7  Ooz  C.  C.  45,  which  gosa  to  overrole  Rex  ▼.  Hankt  25 
Eng.  L.  ft  Eq.  579;  a  C,  Dears.  C.  0. 844;  60oza0.863»sofurasthe]att» 
maintaina  that  naasf  received  for  hia  maater  by  a  aervant  ontaide  of  hie 
praemibed  line  of  dn^  oannot  be  the  anbjeot  of  embaadement. 

The  rale  more  especially  appliea  where  embenlement  may  be  oommitted  el 
goods  taken  from  the  poasession  of  the  master.  Here  the  aetof  appropriation 
mnat  neceaaarily  be  nnanthoriaad,  yet  the  property  ia  in  the  poaaeasion  or 
anstody  of  the  servant  "by  virtneeof  his  employment^"  and  therefore  the 
appropriation  ia  a  breaeh  of  the  fiduciary  relation,  and  the  crime  ia  lar- 
ceny. So  long  aa  he  acts  within  the  aphere  of  his  powers  and  duties^ 
the  partifinlar  act,  though  unauthorised,  is  within  the  statute.  This  is 
well  illnstrated  by  Sx  f>arU  ffeetteg,  31  OaL  108,  where  it  waa  held  that 
II  agent  of  an  ezpreas  company,  who  was  authorised  to  draw  checks  on 
the  company,  for  the  use  of  the  company,  snd  who  drew  such  checks  and 
appropriated  the  money  to  hia  own  use,  iriiibh  he  was  not  authorised  to 
do^  nevertheless  received  the  money  in  the  course  of  his  employment^ 
and  was  guilty  of  embeadement  So  in  Ker  v.  People,  llO  HI.  630,  it  is 
held  that  a  bank  clerk,  having  accesa  to  the  funds  and  securities  of  the  bank 
in  its  vaults,  and  trusted  with  their  keeping  for  various  purposes,  may  be 
oaid  to  have  their  pnssssrion  by  virtue  of  his  employment.  Where  one  con- 
tracted to  transport  goods  for  the  government,  and  after  tsking  them  from  a 
railroad  company,  by  which  they  had  been  carried  under  hia  care  to  a  certain 
pointy  converted  them  to  his  own  use,  the  crime  was  embesslement»  and  not 
laroeny:  MeCami  v.  ITmUd  SttUea,  2  Wy.  267.  A  barkeeper  who  was  as  a 
asnal  thing  sent  to  the  post-office  to  mail  letters,  and  who  on  one  occasion 
frandulantly  converted  to  his  own  use  a  letter  oontaining  money,  was  held  to 
have  received  the  letter  by  virtue  of  his  employment:  Peopte  v.  DaiUm,  15 
Wend.  581.  And  so^  where  a  stage-driver  was  intrusted  by  hb  employer 
with  money  to  be  carried:  People  v.  Sherman,  10  Id.  208.  Nor  will  it  make 
any  diiferenoe  in  this  regard  that  the  agent  embessling  was  an  agent  em* 
ployed  by  an  agents  for  property  delivered  to  the  former  by  the  latter  comee 
into  his  hsnds  by  virtue  of  his  employment:  People  v.  DaUon,  aupra, 

la  this  liberal  and  proper  direotion  and  in  the  line  of  the  doctrine  which 
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yniiiiliM  a  maa  for  •mbeadsiiieiit  for  an  tuiaatlioriaed  act  performed  within 
the  eoope  of  hie  emplojuieat^  it  Is  powftle,  with  a  oonsidsnble  degree  of 
reeeoot  to  go  wmt  farther.  Iliiawaa  dooe  in  AvjMffs/Keonl^  11  Ker.  S87, 
where  it  waa  held  that  one  who  haa  ooUeoted  money  from  another  under 
oolor  of  aathority  from  an  employer  oannot  defend  a  proeecittioa  for  em- 
beslement  in  not  paying  it  orer  to  him,  on  the  groond  that  he  waa  not 
anthoriaed:  See  People  r.  Treadwett^  69  OU.  228.  Ihii  ia  a  atep  more  pro- 
greaaive  than  moat  of  the  anthoritiea  anthoriaa;  and  the  fidnoiaiy  rdatUm 
ia  certainly  donbtfnl,  for  it  oan  hardly  eadat  between  maater  and  aerrant^ 
or  prinoipal  and  agents  without  an  employment.  But  there  ia  another 
principle  of  law  upon  which  it  may  be  argued  that  thia  dedaion  ia  not 
only  rights  but  that  it  la  proper  to  go  atill  further.  It  ia  the  prineiple  of 
estoppel,  and  that  a  man  oannot  be  permitted  to  benefit  by  hie  own  wrong. 
Upon  theee  gronnda,  it  may  with  aome  reaaon  be  claimed  that  a  petaon  who  ae- 
aumea  tm  act  aa  a  aenrant,  and  by  that  meena  obtaina  the  property  converted, 
ahonld  not  be  permitted,  upon  Ida  trial  for  embeadementi  to  deny  that  he  was 
auch  aenrant^  or  juatify  by  the  fact  that  he  waa  not:  See  2  Biahqp'a  Grim^ 
Law,  aece.  8^  364;  People  ▼.  TnadweH^  690iJ.  226.  But  thia  goee  ae  moeb 
too  far  in  one  direotioa  aa  the  ataOion  eaae  did  in  Hie  other,  and  inTolTua  a  die- 
regard  of  the  eeaential  diatinction  between  laroeny  and  embeaalement  and  ob- 
taining gooda  by  falae  pretenaea.  The  anre  oriterion  ia  the  fidnoiaiy  rdation, 
the  breach  of  which  ia  the  pith  of  embealement.  Other  facta  are  aa  rainnrlal 
to  be  proved  to  oonatitute  the  crime;  but  the  reaaon  for  the  ereation  of  the 
offenae  waa  that  the  onmmon  law  oonld  not  reach  the  tortiooa  and  morally 
obliquitoua  oonveraian  of  property  in  the  pneaaerion  of  the  defendant  by 
▼irtae  of  hia  fldnoiary  relatione.  In  thia  regard,  a  fiduciary  relation  cannot 
exiat  without  an  employment^  nor  can  the  crime  of  embeBlement  exiat  with- 
out it. 

Pifisom  EMBmUHO.  —  Statutee  oonoeming  embeaalement  define  the 
claaaea  of  peraona  who  may  be  guilty  of  the  orime^  and  aa  they  are  penal 
atatutaa^  they  oannot  be  extended  by  oonatruotion  to  peraona  not  within  their 
terms,  tiiough  th^  may  be  within  the  obvioua  apirit  and  intent  of  the  enaet- 
ments:  2  Bishop's  Grim.  Law,  sec.  331.  It  is  important,  therefore,  to 
tain  the  meaning  of  the  worda  need  In  the  atatute  to  deaignate  the 
within  ita  proviaiona,  and  to  determine  what  peraona  are  embraeed  by  the 
termauaed. 

Mecmmg  qf  Words  **AgoMC  **CnarV  ami  ** ServamL" --Thmt  words  are 
frequently  need  in  the  atatntaa^  and  there  ia  a  diatinction  reoqgniaed  between 
them.  The  term  "agent"  haa  a  wider  aignifioation  than  "aerranf*  or 
*' clerk."  ''The  latter  are  restricted  to  the  performance  of  speoifie  aeta  hi 
a  apeoifio  way;  the  former  may  or  may  not  be  reatricted,  and  may,  in  faol^ 
be  clothed  with  fall  powera  to  repreeent  their  prindpel  with  the  aame  dieera- 
tion  aa  he  might  exereise  himself  ":  1  Wharton'a  CSrim.  Law,  1022;  aee  Ona- 
monweaUh  r.  IM^,  11  Met.  64;  &  O.,  45  Am.  Dee.  185;  CommonweaWk  t. 
Tonmg,  9  Gray,  6.  It  inoludea  generally  any  one  who  is  anthoriaad  to  rep- 
resent another:  See  Rex  v.  CkrieOan^  L.  B.  2  a  G.  74;  Rex  t.  Rrowidoe^  39 
L.  T.,  N.  a,  479;  Rex  ▼.  Bredk^  15  Gox  a  G.  412;  and  though  theempk^- 
ment  be  but  for  a  single  act:  Biale  r.  Barter^  58  N.  H.  604;  State  ▼.  Fosfar, 
87  Iowa,  146;  but  aee  EUx  ▼.  Cssssr,  13  Gox  G.  G.  187.  The  word  "agent" 
ia  to  be  taken  in  ite  popular  aenae^  and  it  will  not  include  a  mere  naked  bailee 
who  holda  poaaeaaion  wholly  and  exoluaively  for  the  benefit  of  the  bailor: 
PuOam  T.  State,  78  Ala.  31.  And  aa  an  example  of  the  atriotneaa  with  wbkk 
lhaaeatatuteeareoonatraed,  itwaaheldinMiMOBrithatkUttdertheatatnteof 
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183S^  embenlfliiieBt  hy  the  agent  of  an  indiTidnal  or  of  a  privaid  oompany 
WM  not  an  offenae  for  whioh  tiie  agent  oonld  be  indicted,  beoaaae  the  atatate 
defined  the  penons  within  ita  terma  aa  the  "  clerk*  apprentice,  and  aervant " 
ef  an  individnaly  and  the  "officer,  agent,  clerk,  or  aervant"  of  any  incor- 
porated company;  thna  plaiidy  recognizing  a  distinctuin  between  "agent** 
and  "derk  and  aervant**:  ffamMelY,  State,  5  Mo.  260;  see  PtopU  r.  AUen,  5 
Deaio^  76.  The  aimple  ezpreaaion  "any  agent**  in  a  statute  will,  howerer, 
extend  to  and  include  the  agent  of  any  party,  whether  private  penon,  part- 
nerahipp  cocpotfttion,  or  the  atate:  State  t.  Bamertfi,  22  Kan.  170. 

The  wcrda  "clerk**  and  "aervant**  are  aimilarly  employed:  Portland  t. 
IjewtB,  2  Serg.  ft  R.  197;  thoogh  "derk "  haa  been  defined  aa  a  penon  em* 
ployed  to  keep  aoooonta  and  to  receiye  paymenta  thereon:  Commonwealth  ▼. 
Kimg,  9  Goah.  284.  It  hia  been  held  to  indnde  commercial  trardera,  though 
their  compenaaticn  ia  by  commiaainn:  Bex  r.  Turner,  11  Cos  0.  O.  652; 
and  thongh  they  represent  distinct  honaea:  Be»  t.  Corr,  Rnaa.  ft  R.  0.  C. 
198;  Btx  T.  Tite,  Leigh  ft  C.  29;  S.  C,  8  Cox  C.  C.  468;  see  Bex  ▼.  Baile$t 
12  Id.  66;  unless  they  are  under  no  contrd  from  their  prindpals,  but  have  a 
mere  right  to  take  orders  on  commission  when  and  where  they  please;  for 
then  they  cannot  be  regarded  aa  dther  derka  or  aervants,  though  they  may 
be  agenta:  Begma  v.  Bcwere,  L.  R.  1  C.  C.  41;  Begina  v.  Negtie,  L.  R.  2  0.  C. 
S4;  S.a,  12CozaC.492;  8.  C, 4 lAwaon'a Crim.  Def.  802;  Beghar.Mar^ 
abi/4  11  Id.  490;  Begkmv.  Turner,  11  Id.  651,  653;  see  Begha  v.  Mayle,  11 
Id.  150;  Begma  v.  WaOer,  Desi«.  ft  B.  600;  a  C,  8Coz  C.  0.  1;  Begina  v. 
Tkomaa,  6  Id.  403;  Begma  v.  Heart,  1  Fost  ft  F.  647.  And  ao  a  foreign 
agent  of  an  inanianoe  company  can  hardly  be  regarded  aa  a  derk  or  aervant; 
for  ereiy  agent  would  then  become  a  dark  or  aervant:  Begina  v.  May,  Leigh 
fta  13L 

In  deajgnating  the  fidudaiy  relation  of  the  defendant^  the  indictment 
sboold  contain  some  word  need  in  the  atatute^  or  it  will  be  defective:  ffamwd 
V.  State,  6  Mo.  260.  Thua  an  indictment  against  a  "derk  of  an-individual 
ledger  "  ia  not  auffident  under  a  statute  against  embesdement  by  a  "cashier 
cr  any  other  of  the  officers,  agents,  or  servants  of  said  corporation,'*  eta ;  Budd 
V.  State,  3  Humph.  483;  S.  C,  39  Am.  Dec.  189.  And  so  an  indictment  for  em- 
bsadement,  under  2  New  York  Revised  Statutes,  678,  sec  69,  must  aver  that 
the  defendant  was  a  "  derk  "  or  "servant  **  of  some  person  (or  an  officer  or 
agent  of  a  corporation),  and  that  the  property  he  ia  charged  with  embeiding 
came  to  hia  poaaeeaion  or  under  hia  care  by  virtue  of  auch  employment;  and 
a  count  charging  that  the  defendant  received  the  property  aa  tiie  "agent" 
of  an  individual  ia  bad.  So,  also,  is  auch  a  count  bad,  dlhough  it  afterwards 
proceed  to  aver  that  the  prc^ierty  came  to  the  defendant*a  poaaeasion  and 
under  hia  care  "  aa  auch  aervant  aa  aforeaaid,"  and  that  while  he  waa  "auch 
aervant,**  he  converted  it,  the  construction  being  that  "such  servant  **  meant 
such  a  servant  as  an  sgent  may  be:  People  v.  AUen,  6  Denio,  76.  Some  few 
anthorittea,  however,  regard  "agent"  aa  included  in  the  meaning  of  "derk  or 
aervant."  Thua  in  I«miiaiana,  where  the  terma  of  the  atatute  cover  the  caae 
ef  "  a  peraon  indicted  for  embecdement  aa  a  derk^  or  aervant,  or  peraon  em* 
ployed  for  the  purpose,  or  in  the  capadty  of  a  dark,  servant,  or  depositary, 
sn  indictment  charging  the  defendant  as  "  agent "  merely  waa  hdd  auffioienti 
Aolev.  PofofKf,  33La.  Ann.  1161;  aee  TViritory  v.  ifasnaeO;  2  New  Mex.  260. 

Who  are  Agente,  CUrke,  Servante,  etc,  —  A  aervant,  within  the  meaning  ol 
the  term  aa  uaed  in  embezdement  atatutea,  is  any  peraon  who  is  in  the  em- 
ploy of  another,  and  who,  in  the  discharge  of  his  duties,  is  anb jeot  to  the  im* 
awidiat^  control  and  direction  of  bis  employer:  Oraieati  v.  State,  25  Ohio  8t 
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182;  aea  WUUam$  v.  8M$,  I  Oar.  ft  M.  075;  Rex  t.  /)teNs  U  Cos  C.  a  178; 
Bt»  T,  Tkomoiffi  Id.  4X}S;  Rex  r.FouOsea,  13  Id,  eZ.   BataperwmwhcH  thou^ 
in  the  employ  of  tano&Mtp  ib  inTasted  with  fidaoiary  discretion,  end  not  mbject 
to  the  direct  control  of  his  principal,  cannot  be  regarded  as  n  servant^  thoo^li 
he  may  perhaps  be  an  agent:  Rex  ▼.  WaHer,  Dears.  ftB.  600;  8.  0.*  SGozC  CL 
1;  8.  0.,  4  lAWson's  Grim.  Def.  880.    Thus  where  an  insolvent  debtor  aaogna 
and  is  appointed  by  the  assignees  their  agent  to  collect  debts,  he  is  not  their 
servant:  Rex  r,  Bantee,  8  Ooz  C.  0. 120;  and  seoMpni,  concerning  oonunerdal 
travelers.    So  where  the  proseontors  dedine  to  appoint  the  defendant  as  their 
agents  but  say  to  hims  "  For  all  bastness  yon  do  for  us  we  shall  be  happy  to 
pay  yon  a  commission  ":  Rex  r.  J#ay»  Leigh  ft  0.  13;  S.  C,  8  Cos  C.  C  421. 
When  a  constable  is  employed  to  collect  certain  demands  without  soit^  if  the 
debtors  will  pay,  and  by  proonring  and  serring  process  before  a  justice  of 
the  peace  where  they  will  not,  he  is  not  a  "  servant "  of  the  creditor:  People 
T.  AUetif  5  Denio^  76.     The  bailiff  of  a  county  coort  who  receivea  fnndt 
for  the  high  bailiff  is  not  a  servant:  Rex  v.  GUwer,  Leigh  ft  a  466;  S.  C,  9 
Cos  0.  C.  600;  nor  a  person  who^  without  any  contract  for  compensation,  is 
to  collect  debts  as  he  pleases:  Rex  v.  Hoare^  1  Fcst  ft  F.  647;  nor  one  who 
xeoeives  stock  to  be  made  hito  shoes  at  his  shop:  ComnumioeaUh  v.  Ya/trng,  9 
Ckay,  5.    And  in  Massachusetts  an  auctioneer  or  bill-colleotor  is  held  to  be 
neither  an  agent  nor  servant:  ChmmamoeaUh  v.  Steanu,  2  Met.  343;  Oomanom' 
vealth  V.  LSfbqf,  11  Id.  64;  a  C,  46  Am.  Dec  186.    Though  these  caaes 
would  perhape  not  now  be  followed:  See  2  Bishop's  Grim.  Imsw,  sec  370. 

To  constitute  a  servant,  there  must  be  a  deBnite  contract  under  whidt  the 
person  acts  for  pay  in  obedienoe  to  his  employer,  in  a  paitioular  preeoribed 
line  of  duties:  WiUkumr.  Sioti,  1  Gramp.  ft  M.  676.  And  the  following  have 
been  held  to  be  servants:  Female  house-servants  or  domestics:  Rex  v.  Smiik, 
BasB.  ft  B.  G.  a  267;  l^esD  v.  fraUmis,  7  Gar.  ft  P.  338;  a  stage-driver:  PeopU 
V.  BhermoM^  10  Wend.  208;  &  G.,  26  Am.  Dec  663;  Aylna  v.  WhUe,  8  Car.  ft 
P.  742;  day-laborers  engaged  to  cany  vegetables  to  market  for  sde,  and  to 
bring  back  the  price:  Rex  v.  WkmaU^  6  Goz  G.  G.  326;  oommeieial  travelers: 
jte  V.  TiU,  Leij^  ft  G.  20;  8  Goz  G.  G.  468;  Rexw.  Carrt  Buss,  ft  B.  G.  G. 
108;  and  see  ensprek;  treasurers  of  railway  corporations:  CommomweaJUh  v.  Tuek-^ 
ermon,  10  Gray,  173;  snd  of  townships  snd  other  bodies  corporate:  /2erv. 
iff^iilr^  Busk  ft  B.  G.  G.  348;  &  G.,  2  Stark.  340;  iSesD  v.  fTetcA,  2  Gar.  ft  K. 
206;  S.  a,  1  Den.  G.  a  100;  2  Goz  G.  G.  86;  i2«  v.  Qmlder,  BeU's  G.  G.  284; 
a  G.,  8  Goz  a  G.  372;  J2es  v.  Caarpenier^  L.  B.  1  G.  a  20;  see  Rex  v.  7)fere, 
Bnss.  ft  B.  a  G.  402;  Rex  v.  Seaeaa,  1  Moody  G.  a  16;  solicitors  engaged 
for  a  salary  to  collect  debts:  Rex  v.  oibetm,  8  Goz  G.  G.  436;  cashiers  and  ooi- 
lectors  of  business  houses,  though  they  are  permitted  to  share  in  the  profits, 
provided  they  sustain  no  liability  for  tiie  loesee,  and  are  not  entiUed  to  ooa- 
tiol  the  business  in  any  way:  Rex  v.  McDamM,  Leigh  ft  G.  86;  S.  C,  9  Goz 
G.  G.  10;  Regina  v.  Turner,  0  Id.  662;  and  taz  coUeotors:  Rex  v.  Ade^,  1  Den. 
a  G.  671;  bntseeitev.  Truman,  2GozG.  G.  306. 

Speciai  BmphffmenL  — There  is  a  contrariety  of  opinion  among  the  anthori- 
ties  as  to  whether,  to  constitute  one  an  agent  or  servant,  the  employment 
should  be  permanent  and  continuous.  Some  hold  that  the  employment  need 
not  be  permanent:  CommonweaUh  v.  FoeUr,  107  Mass.  221;  see  £n&e  v.  Peih 
pie,  82  Bl.  426;  and  that  a  special  employment  is  sufficient;  as  where  the 
prosecutor  agreed  to  let  the  accused  carry  out  parcels  when  he  had  nfttiiiT*g 
else  to  do,  and  to  pay  him  what  he  pleased,  snd  the  accused  embeizled  money 
received  upon  an  order  for  the  money  given  him  by  the  prosecutor  to  ooUeet: 
Rex  V.  Speueer,  Buss,  ft  B.  G.  G.  200;  see  Rex  v.  SmUh,  Id.  616;  Rex  v.  Oaer, 
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Id.  198;  AvT.  HoffgiM,  Id.  145;  Jtexr.  Tcmgm,  Bdl'i  O.  0.  289.  A 
trmifltion  hM  baon  held  niffioiaiit  to  oonstitato  Mmoe:  Bex  t.  Negm,  L.  B. 
sa  a  34;  Owi^fteS  t.  SiaH,  86  Ohio  St.  70;  Siaie  r.  iWer,  37  Iowa»  148; 
MM  whrnn  a  drom  who  wmm  hired  to  driw  two  oowe  to  a  pnrdhaeer,  and  re- 
eei¥<»  the  pmghiee  iwoney,  embealed  it:  Bmob  ▼.  Hufj^^  I  Moody  C.  C.  370 
So  where  the  defendant  waa  enqployed  to  aweep  oat  and  wait  aboat  the  atore^ 
hat  not  aa  derk,  and  on  one  oecaaion  waa  aathotiaed  by  his  employer  to  take 
n  lot  of  ahoea  and  aell  them  daring  hia  Tiait  to  a  neighboring  town»  which  he 
did»  and  oonTerted  the  money  to  hia  own  oae^  it  waa  held  that  he»  waa  ao  far 
«  aervant  aa  to  be  indictable  for  embenlement:  State  ▼.  Ccetin^  89  N.  C.  511. 
And  eo  where  one  waa  engaged  by  the  maker  of  certain  notea  to  exchange 
thorn  in  renewal  of  otbera:  State  t.  Barter,  58  N.  H.  604;  aee  CanqibeU  v. 
State,  35  Ohio  St.  70.  On  the  other  hand,  there  are  aathoritiea  qnite  to  the 
oontraiy.  Thoa  it  haa  been  held  that  a  peraoii  employed  apeoiaUy^  merely  to 
get  A  chMck  caahed,  "  for  which  he  waa  to  reoeiTe  aizpenoep"  ia  not  a  aervant 
within  the  atatnte:  Bex  r.  Freeman,  5  Car.  ft  P.  534;  aee  Bex  r.  MayU,  11 
Cox  C  C  150;  People  r.  Datton,  15  Wend.  581;  and  ao,  where  a  broker  an- 
dertook  on  a  certain  oooaaion  to  bay  a  certain  bill:  OommonwecM  v.  Davie,  7 
Beaton  Law  Bep.  94.  So  it  ii  held  that  a  peraon  casoally  empk»yed  by  an 
indhridoal  to  reeeiTe  moDi^y  in  a  aingle  meeaage,  and  pay  it  oat^  ii  not  a  aervant 
4if  aoehindxvidnal  within  2  Kew  York  BeviaedStatntaa,  878,  aee  58;  LewU  ▼. 
Kemdaii,  6  How.  FT.  69.  So  in  Tenneaaee  it  is  held  that  one  cannot  be  con- 
▼ieted  of  embeaalement  nnder  aatatate  which  defines  the  person  aa  "any  offi- 
oer,  agents  or  dark,**  etc,  itnleaa  he  is  in  the  regnlar  employ  of  his  master  or 
prineipa],  and  thia  is  not  the  caae  where  he  merely  "goea  on  eiranda  "  for  hb 
«i^loy«r  oooaaionally:  Jokneon  ▼.  State,  9  Baxter,  279.  The  former  line  of 
anthcritiee  aeema  prefamUe^  howerer,  aa  no  good  reaacn  ia  peroeiyed  why 
the  reUticn  of  maater  and  senrant,  or  prindpel  and  agent,  or,  in  other  words, 
«  fidnciary  relation,  may  not  exiat  with  raapect  to  a  aiagle  tranaaotion  The 
teat  in  determining  whether  a  person  ia  a  "aenrant "  or  not  is  anbordinatioa 
to  the  maater:  GraeaU  r.  State,  25  Ohio  St  182. 

Compemeatitm.  — It  may  not  be  abeolately  necaasary  that  there  should  be 
aa  agreemflBt  lor  compensation,  in  order  to  ccnstitate  the  reUtion  of  serrant 
or  agent:  See  2Bishop'a  Grim.  Iaw,  aea  341;  WiBkuner.  Stott,  I  Cromp.  &  M. 
876;  Exparte  Bieori,  11  Kev.  287;  People  r.  TreadweU,  89  Gal.  228;  eupra, 
**  ^  Virtae  of  Employment.''  Bat  it  ia  certainly  a  fact  of  great  weight,  evi- 
dentially aa  tandingto  prore  the  existence  of  the  relation:  See  Bex  t.  MayU, 
11  CoK  0.  a  150;  Boffkea  v.  Batty,  2  Moody  C.  C.  257;  Begkia  ▼.  Hoare,  1 
ffkiat.  ft  F.  847;  Bm  r.  Tpree,  L.  B.  1  0.0.  177;  a  C,  11  Oox  0.  0.  241; 
Bex  T.  Freemati,  6  Ohr.  k  P.  684;  i?es0  ▼.  Nettkton,  1  Bloody  0.  O.  259;  Rex 
▼.  Ade^,  1  Den.  a  a  671;  Bex  t.  WhUe,  8  Gar.  ft  P.  742.  It  is  sufficient 
that  the  aervant  is  giTCii  the  right  to  receiye  the  gratuities  and  fees  of  an 
cffioe:  Bex  t.  Adey,  Bex  t.  WkHe,  eupra;  or  haa  the  right  to  commissions  on 
ealea,  and  the  like:  J^ess  t.  Oirr,  Bnaa.  ft  B.  G.  G.  198;  Bex  r.  McDonald, 
U6^  ft  a  86;  a  O.,  9  Gox  0.  G.  10;  Bae  v.  Hartky,  Baaa.  ft  B.  G.  G.  139; 
Box  T.  Tkmme.  ^(kaiO.O.  403;  aee  CkmmameeaUh  t.  SnM,  129  lAaas.  104; 
Omp&eflT.  State,  35  Ohio  St.  7a 

Appomtixg  Power,  — The  maatership  may  be  in  one  person,  and  the  ap- 
pointing power  in  another.  Thoa  the  treaaarer  of  a  society  may  be  the 
eerrant  of  the  aooiefy,  though  appointed  by  the  truateea  or  directors:  Bex  ▼. 
Tyree,  L.  B.  1  G.  G.  177;  S.  G.,  11  Gox  G.  G.  241;  see  also  Bex  v.  Jemem,  1 
Moody  G.  G.  434;  Begma  r.  MWtr,  2  Id.  249;  Boffkea  ▼.  CoUohan,  8  Gar.  ft 
P.  164;  Bogkea  ▼.  Harvk,  Deara.  G.  0.  844;  a  a,  25  &ig.  L.  ft  E4.  579; 
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Beffha  v.  Beaumtmit  Dean.  C.  C.  270;  a  a»  24  &ig.  L.  &  Bq.  S68;  &  O-  4 
LawBon's  Crim.  Def .  897.  So  one  whom  a  poet-nuBtren  employs  ae  » lettar 
earner,  paying  him  a  weekly  aalary,  to  be  refonded  to  her  by  the  poBt-oflB.oew 
ie  a  person  employed  in  the  post-offioe,  within  the  statnte  £2  Qeo.  IILy  c  14% 
see.  2:  Rex  ▼.  SaUOurfft  6  Car.  t  P.  155;  see  Bex  t.  Thorpe,  Dean,  ft  R  502; 
8.  C,  8  Oar  a  C.  29. 

ServcuU  qf  Joini  Ovmen  or  PaatMte  is  properly  deseribed  in  tfa^  indict- 
ment as  the  senraat  of  either:  Sex  r.  Lmck,  8  Stark.  70;  Bex  t.  WhMe^  8 
Car.  ft  P.  742;  or  of  all  his  employen:  Sex-w,  Baik^,  7  Cos  C.  0. 179;  &  CL, 
Dears.  ftK  GOa 

Middlemen^  Ageni  qf  AgenL  — A  person  who  ii  employed  as  a  middlsnisa 
or  go-between  between  a  mannfaotorer  and  operatives,  and  whose  duties  siw 
to  haTS  work  done  by  the  operatires  on  the  mannfactnrer^s  material,  is  not  m 
servant  of  the  operatiTes:  Bex  t.  Oihbe,  Dean.  C.  C.  448;  8.  0.»  6  Goz  a  a 
455;  see  CamnwnweaUh  r.  Totmg,  9  Gray,  5.    Bat  there  may  be  sa  agentof 
sn  agent.    Thus  a  person  who  agrees  to  deliver  goods  for  a  railway  ocimpany, 
and  who^  in  that  capacity,  employs  draymen  to  haul,  may  prosecato  »  dny- 
man  for  embezzling  money  received  by  1dm  for  the  company  and  in  the  oesa* 
pan/s  name:  Bex  v.  Thorpe,  Dean,  ft  B.  582;  8.  C,  8  Coz  C.  C.  29.    A 
person  having  in  his  poseession  certain  pronussory  notes  as  indorsee^  who 
employs  an  agent  to  odUect  the  ssme^  and  aocoont  to  him  for  the  prooeed% 
is  an  "employer,"  within  the  meaning  of  74  Ohio  Iaw,  p.  249,  sec.  11;  and 
upon  the  trial  of  the  person  so  employed  for  the  emheazlement  of  the  pro* 
seeds,  it  is  no  defense  to  show  that  his  employer  was  boond  to  acoooni  to 
another  for  the  moneys  thns  taken:  OampbeU  v.  SUUe,  35  Ohio  St.  70L    Bat 
where  money  was  deposited  wxtha  married  woman  by  a  third  person  to  keep 
for  him,  and  her  hnaband,  knowing  the  £aeta»  converted  it  to  his  own  ase^  it 
was  not  embezzlement:  PuBam  v.  SUUe,  78  Ala.  31;  8.  C,  56  Am.  Rep.  21. 
JIfembere  qf  Sockiiee  and  Copartnere,  as  we  have  seen,  cannot  be  the 
agents,  clerks,  or  servants  of  the  society  or  copartnership  to  which  they  be> 
long:   See  ntpra,  "Joint  Ownership^'*  eta;  Napclum  v.  State,  3  Tez.  Appi 
522;  nnless  the  ownership  of  the  property  of  the  company,  society,  or  firm  is 
vested  in  trnstees:  See  Regina  v.  Proud,  Leigh  ft  C.  97;  Begma  v.  Brm,  Id. 
846;  Regina  v.  Diproae^  11  Coz  C.  0.  185.    Where,  however,  an  aseoeiatinn  of 
persons  was  nnlawfol,  because  it  administered  to  its  memben  an  oath  mads 
nnlawfol  by  statnte,  it  was  held  by  some  of  the  judges  that  for  this  reason 
its  servant  was  not  guilty  of  embeaslement  in  converting  its  money:  Begma 
V.  Aii<,8Car.ftP.642;seei?ea;v.£raa;  1  Moody  C.  C.  474;  JZe^iiia  v.  ifiJfar,  S 
Id.  249;  RexY.  BeaeaU,  1  Car.  ft  P.  454,  457.    Qeek^fin,  "Defenses."    Bat 
the  fact  that  some  of  the  rules  of  the  society  are  against  puUic  poiicy,  as  be- 
ing in  restnunt  of  trade,  will  not  prevent  its  ofilcer  from  being  witliia  the 
stotute:  Regina  v.  Stainer,  L.  R.  1  C.  C.  230. 

Trustee  qf  Fraternal  Society,  being  an  officer  whose  dnties  ars  defined 
by  law  and  the  rules  of  the  society,  cannot  be  regarded  ae  the  clerk  or  servant 
of  the  trustees:  Regina  v.  Tyree,  L.  R.  1  O.  C.  177, 182;  though  if  he 
distinctly  subject  to  the  trustees  in  whom  the  government  of  the  society 
vested,  he  might  be  regarded  as  a  clerk  or  servant:  1  Wharton's  Crim.  Law, 
sec  1015;  Regmar.  Proud,  Leigh  ft  C.  97;  S.  C,  9  Coz  C.  C.  92;  Rexr.  HaU,  1 
Moody  C.  C.  474;  Rex  v.  Carr,  Russ.  ft  R.  O.  C.  198.  And  so  if  he  were  em- 
ployed by  the  trustees  outside  of  his  legal  dutiee  as  treasurer,  he  might 
become  tiieir  clerk  or  servant^  and  be  guilty  of  embezzlement:  2  Bishop's ' 
Law,  sec.  ZS&i  Reginar.  Mmphy,  A Ceoi  0.0.  IQlj  wee RegimY.Stminw^l^'BL 
1  C.  C.  230. 
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Jttbmqr  of  Law  Is  an  "agoit  or  werwvkt,*'  and  may  be  gaOtj  of  ambaiile- 
MBBt  if  after  ooQeetiiig  money  for  bis  dient  be  appropriates  it  to  bis  own 
«se  witiioat  inloeiniiig  tbe  elient  of  tbe  ooUeotion:  PeopU  ▼.  TreadioeOf  <tO 
CU.  S26w  And  even  tbofagb  be  acknowled^ied  its  reoeipt^  be  may  be  properiy 
fsuid  gniUy:  Siater,  Bdden,  35  La.  Ann.  823.  In  People ▼.  TreadtBeil,  mpra, 
it  waa  also  bcld  tbat  tbe  qnestion  wbetber  the  attorney  was  aetmg  in  behalf 
of  the  person  on  whose  aooonnt  tbe  money  was  oolleoted,  or  whether  sneb 
peraoo  bad  any  property  in  the  money,  is  for  the  jnry;  and  if  at  the  time 
tbe  money  was  paid  the  attorney  represented  himself  to  tbe  party  paying  as 
tbe  agent  of  the  person  on  whose  aooonnt  the  payment  was  made,  he  is  after^ 
wards  estopped  to  deny  his  agency.    Bnt  see  mipra,  "  By  Virtae  of  Employ- 


CbtteeCori. —Where  a  person  not  engaged  in  the  bosiness  of  eoUeeting 
J  for  others  as  an  independent  employment  is  employed  to  collect 
money  for  another,  sabjeot  to  bis  direction  and  control,  the  relation  of  prin* 
eipal  and  agent  is  thereby  created:  Campbell  ▼.  State^  85  Ohio  St.  70.  Bnt 
see  CamnumweaWk  ▼.  IMep,  II  Met.  64;  8.  C,  45  Am.  Dec.  185.  Money  re- 
esiTed  by  a  derk,  who  is  introsted  by  his  employer  with  bills  to  collect  in 
tbe  ocdinary  couse  of  bis  business  as  a  derk,  is  "  money  intmsted  to  him 
by  bis  employer**:  3t  parte  Bleord^  11  Not.  287.  Li  Minnesota,  where  tbe 
stetnte  prescribes  that  if  a  person  who  reoeires  or  collects  money,  for  tbe  nse 
ef  or  belonging  to  another,  embessles  or  frandnlently  converts  said  money  to 
bia  own  use  witfaont  the  consent  of  the  owner  of  the  money,  he  shall  be 
deemed  to  have  committed  larceny,  an  indictment  for  snch  embesilement 
and  fraadnlent  conversion  properly  accuses  tbe  person  indicted  of  the  crime 
of  Uroeny:  SiaU  ▼.  BtOler^  26  Minn.  90;  State  ▼.  Neto,  22  Id.  76.  As  to  per^ 
sons  collecting  money  for  a  percentage,  and  whether  they  can  be  guilty  of  em- 
beadement,  seesttpro,  "Joint  Ownerdup,"  etc. 

Ofieen  and  Servamte  qf  Corporatione.  — A  cofporation  may  be  the  master 
or  employer  of  a  person  indicted  under  a  statute  oonoeming  embesdement, 
though  no  mention  be  made  of  corporations.  It  is  not  necessary  tbat  tbe 
master  should  be  a  natural  person:  WHBame  r.  Sioti,  1  Cromp.  ft  M.  675, 689; 
8.  C,  3  Tyrw.  688;  Seghn  ▼.  rotoHsend;  1  Den.  C.  C.  167;  8.  0.,  2  Oar.  ft  K. 
168;  Begiaa  ▼.  Weldk,  2  Id.  2296;  Megina  r.  Atkhuon,  Oar.  ft  M.  525;  &  O., 
2  Moody  a  O.  278;  JUav.  ffaU,  1  Id.  474;  CommamoeaUh  r.  Wynum,  8  Met 
247.    Eren  a  de  faOo  corporation  may  be  the  master:  The  prindpal  case. 

In  many  statutes^  however,  the  word  "  officer^'  is  used  in  addition  to  the 
words  "derk,  agents  or  serrant^"  eto.  This  is  undoubtedly  induced  by  the 
strictness  with  wbidi  statutes  are  construed  and  the  necesnty  ^bat  tbe  fidu- 
eiary  capadty  sustained  by  the  accused  fall  properly  within  the  terms  of  the 
statnte,  and  because  in  msny  oases  tbe  broad  discretionary  powers  hdd  by  offi- 
cers of  corporations  would  prednds  the  possibility  o'  regarding  them  as  dther 
agents^  derks,  or  servants.  When  the  word  "  officer"  is  so  used,  it  is  oon- 
sidered  as  a  aomai  ^eneraflMtnniiii,  and  has  a  comprdiensiye  signification.  It 
has,  for  example^  been  hdd  to  indude  the  prendent  and  directors  of  a  bank: 
CammomweaUh  t.  JTymon,  8  Met.  247.  The  treasurer  of  a  savings  bank  is  a 
bank  officer;  and  an  unauthorised  assignment  and  delivery  of  a  mortgage,  tbe 
property  of  a  savings  bank,  by  its  treasurer,  is  an  embesdement  of  the  mort* 
gage,  dtbou^  his  act  did  not  pass  tbe  title  of  tbe  bank:  CfmnunweaUh  v. 
/V^  137  Mass.  98;  see  Staie  v.  TuOer,  34  Conn.  280.  So  also  the  treasurer 
ef  a  railroad  company  is  an  "officer,  agent,  clerk,  or  servant"  of  tbe  oorpo- 
sation  within  tbe  m<»a»i«g  of  the  statute  relating  to  embeadement;  and  where 
he  reoeives  money  of  the  corporation,  and  depodts  it  in  a  bank,  and  af  ter- 
Ah.  Daa  Vol.  XCVm-lO 
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wardt  draws  it  oat  in  billi  or  oom,  which  ha  fraadalently  oonvertt  to  hia  own 
VM^  ho  iM  liablo  for  omboszlement  under  that  statate:  ConummweaUh  ▼.  Tmek' 
§mum,  10  Gray,  196.  The  derk  of  a  private  banker  is  not^  howerer,  an  offi- 
cer of  a  corporation:  Barclay  t.  Breebbindget  4  Met.  (Ky.)  374. 

In  order  to  sustain  an  indictment  nnder  the  New  York  laws  of  1874,  chapter 
207,  against  the  treasurer  of  a  corporation  for  a  conTersian,  eta,  it  most  be 
made  to  appear  that  the  money  came  under  his  care  by  Tirtne  of  his  offiesu 
Proof  that  the  treasorer  of  a  saringi  institnte^  who  was  alsocashier  of  abank 
doing  business  oyer  the  same  conntsr,  reehred  from  F.,  after  banking  hours,  a 
package  of  money  belonging  to  the  instituts^  deposited  it  with  the  bank's  cor* 
respondent  bank  to  the  credit  of  the  bank,  and,  in  acknowledging  the  receipt 
thereof  used  a  letter^head  of  the  bank,  and  signed  as  cashier,  but  did  not  credit 
F.  therewith  on  the  books  of  the  institute,  was  held,  on  suspension  of  his  bank, 
not  to  establish  such  offanse:  Reversing  S.  C,  18  Hun,  22;  Bartow  t.  People^ 
78  K.  T.  377.  In  Massachusetts,  it  is  not  embeislement  to  take  what  is  in 
the  master's  constructive  possession;  and  therefore  an  indictment  under  Mas- 
sachusetts statutes  of  1846,  chapter  171,  section  1,  against  an  officer  of  a  bank 
for  fraudulently  taking  and  secreting  particular  and  designated  moneys  with 
intent  to  convert  the  same  to  his  own  use,  is  not  supported  by  proof  that  he 
received  the  moneys  in  question  as  a  deposit  in  the  bank,  from  a  deposilof , 
and  entered  the  same  in  the  name  of  a  depositor  in  an  account-book  kept  for 
that  purpoee,  and  that  he  afterwards  fraudulently  erased  the  entry,  altered 
the  footing  of  the  odumn,  so  as  to  make  it  appear  that  no  such  sum  had  been 
received,  and  entered  the  amount  so  deposited  upon  the  account  of  the  die- 
positor  in  the  ledger  as  having  been  received  two  months  before  the  time  ol 
its  actual  receipt,  if  there  is  also  evidence  from  which  it  may  reasonably  be 
inferred  that  the  erasure,  alteration,  and  false  entry  were  not  made  until  sev- 
eral days  after  the  receipt  of  the  money  and  the  ™^lrl«fjr  of  the  original  and 
true  entry  thereof,  during  which  time  tiiere  is  no  proof  of  any  frandulent  in- 
tent on  his  part  respecting  it,  or  that  it  was  not  put,  kept,  and  used  with 
other  funds  of  the  bank:  CommonweaWi  v.  Shepard^  1  Allen,  675. 

In  Pennsylvania,  where  an  indictment  charged  the  defendant  with  ombeadie- 
ment  as  secretary,  and  treasurer,  and  officer,  it  was  held  that  the  wotds 
**  and  officer  "  were  mere  surplusage,  and  not  fatal:  CommowmeoMi  ▼.  Ldta^ 
rkig,  11  Phila.  302.  When  an  agent  of  a  foreign  insurance  company  is  prose 
cuted  for  emheniling  money  of  the  company,  received  by  him  as  agent,  it  is 
no  defense  that  he  had  not  filed  the  certificate  necessary  in  order  to  enable 
him  legally  to  do  business  in  the  state,  and  therefore  that  his  transaction  of 
business  and  receipt  of  the  money  was  unlawful:  State  v.  T^miqr,  81  Ind. 
650. 

An  officer  of  a  municipal  corporation,  who  holds  his  office  by  virtno  of 
some  provision  of  law,  and  thereby  has  a  distinct  and  individual  statkg^  is  not 
the  servant  of  the  corporation:  Jte  v.  Burton,  1  Moody  0.  OL  237;  Ma  v. 
SqMire,  Buss,  ft  R.  0.  0.  849;  &  C,  2  Stark.  848;  Bex  ▼.  T^en,  Rnss.  k 
R.  C.  C.  402;  Bex  v.  Beaeall,  1  Moody  C.  0.  15;  State  v.  ffeatk,  70  Mo.  686; 
tee  Bex  Y.  NetUeton,  1  Moody  C.  C.  269;  WiUiam»y.Siott,ZTyrw.e88;  &  a, 

1  Cromp.  &  M.  676;  Kimball  y.  Boeton,  1  Allen,  417;  Anom^nume,  Z  l^nr. 
692;  unless  he  is  subordinate  to  the  corporation  whidi,  under  the  law,  pre- 
scribes his  duties,  etc.:  Beffma  v.  Carpenter,  L.  R.  1  C.  O.  29;  Bex  v.  Sqmre, 

2  Stark.  349;  but  see  (Joater.  People,  22  N.  Y.  246.  In  New  York,  it  was 
held  that  by  incorporated  companies  the  statute  intends  those  only  which  are 
composed  of  individuals  associated  for  private  purposes,  and  does  not  include 
public  bodies,  politic  or  corporate:  Coate  v.  People,  eupra.    But  in  iCngi^*!^ 
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tti»  treawuM  of  the  guardians  d  the  poor  of  Biniiiii^iai%  appointad  vndar 
tiw  apeeial  and  looal  atetate^  ia  a  aanraat  of  thia  ''goaidiana":  Regfma  ▼. 
Ifddb.  2 Oar.  fc K.  296;  aea  AginaY.  Toumimtd,  1  Dao.  O.  C.  162;  &  a»  2 
Cbr.  &  K.  168ii  Upon  ihe  trial  of  an  indiotment  for  embealement  alleged  to 
hanre  bean  oommitted  by  the  defendant  in  the  oapad^  of  aenrmnt  and  agent 
of  tba  ooonfyy  tiie  proof  ahowed  that  he  held  the  poaition  of  coon^  anditor, 
and  thal^  in  addition  to  his  aalary  aa  aaoh,  he  reeal^ed  a  salary  as  onatodian 
ef  the  funda  embeaded.  The  defense  waa,  that  tfaeae  fonda  oame  into  hia 
handa  aa  aaditGr,  and  the  ooort  inatrueted  the  juy  that  if  they  bo  foond 
thqr  ahonld  aoqnit  And  the  ooort  further  inatrueted  as  follows:  "If  he  re- 
eeired  them  whilrt  he  aotnally  held  the  dnal  official  relation  to  the  ooonty 
ef  aaditor  and  agent,  or  aoditor  and  aenrant^  and  it  wma  his  duty  to  reoeiTe 
them,  not  aa  auditor^  bat  as  agent  or  aenrant^  it  ia  immaterial  whetiier  he 
reeeiTed  them  aa  anditor  or  agents  or  as  auditor  or  aenrant;  for  the  law  will 
not  in  aadi  eaae  heed  snch  a  distinction,"  It  waa  held  that»  taking  the  in« 
atmctiona  together,  the  latter  instroction  eoold  not  be  understood  as  submit- 
ting to  the  jury  the  question  whether  it  waa  the  duty  of  the  defendant  to 
■eeeiva  the  money  aa  auditor,  or  as  agent  or  serrant;  and  the  court  refused 
to  reireisa  the  judgment  of  oonviotion:  Biate  ▼.  ffeatik,  70  Mo.  565;  reversing 
&  a,  8  Ho.  App.  99;  see  also  h^ra,  "Indiotment— Ownership." 

Priml  who  receives  money  for  a  church,  and  appropriates  it  to  his  own  use, 
may  be  indicted  as  an  agent:  Oerdemann  ▼.  OomiwmtveaUh,  11  Fhila.  374. 

Afpnmtiee  ia  not  a  servant  anthoriaed  by  virtue  of  his  apprenticeship  to 
receive  money;  but  he  may  be  shown,  by  the  circumstances,  to  have  been  a 
it  in  a  partioukr  transaction;  Rex  v.  MeUUh,  Rusa.  &  R.  0.  0.  80. 

AND  iJATiiiBi  — The  fnuidulent  appropriation  by  a  trustee  or 
bailee  of  properly  obtained  bona  fids  from  or  on  behalf  of  his  principal  was 
not  huoeny  at  conmion  law,  since  possession  was  obtained  lawfully.  If  the 
piMsesaion  waa  origmally  obtained  fraudulently,  a$dmofurandit  the  offense  of 
firandnlent  appropriation  waa  laroeny;  but  if  the  fraudulent  purpose  was  oon- 
esived  and  ezeeuted  aubeequently,  it  waa  not  pimiBhable.  To  cover  this 
eiimsa^  atatntea  are  frequently  passed,  generally  quite  diverse  in  their  struct- 
ure^ but  aU  with  the  aame  general  trend  and  purpoae:  See  Hoyt  v.  StaU,  50 
Oa.  313;  8iM  v.  Siaie^  60  Id.  219;  Baker  v.  State^  6  Tex.  App.  344;  Com- 
mammBnltk  v.  Ntweomer^  49  F^  St.  478;  HfOdimmm  v.  CraiinoNweattA,  82  Id. 
472;  24  &  25  Vioi.,  c  96^  aec.  76.  The  queation  whether  theae  atatutea 
also  indnda  the  common-law  laroeny  by  peraona  of  the  kind  deacribed  in  the 
etatnte  ia^  as  baa  already  been  aaid,  chiefly  a  queation  of  the  atatutory 
phraaeology.  Of  the  power  of  the  legidatare  to  include  common-law  laroeny 
in  the  statute,  there  can  be  no  doubt:  See  signtk  Under  the  United  Statea 
anindietment  liaa  in  the  drouit  court  againat  a  guardian  for  the  em- 
of  pension-money  of  his  ward  paid  to  him;  and  Oongress  has  the 
power  to  declare  such  an  embeadement  to  be  an  offianae  againat  the  United 
Stactee:  UnUed  8tate$  r.  HaU,  98  U.  &  348. 

The  history  of  the  Maaaachusetts  statnteeiailluatrative.  Thefiratatat- 
vte  (B^  S.,  o.  126^  aeoa.  27-30)  enumerated  the  olaasse  of  persona  that  were 
aabjeet  to  the  penaltiea  therein  provided.  Theae  provinona  were  atriotly 
eonatmed,  and  the  operation  of  the  atatate  waa  carefolly  confined  to  persona 
having  in  their  poaieasion,  by  raaaon  of  their  oocupation  or  employment^  the 
money  or  property  of  another  which  waa  frandulently  converted,  in  violation 
ef  a  tmet  repoaed  in  them:  OommotimeaUh  v.  Steanu,  2  Met.  348;  Camnum' 
wsaM  V.  IMe^,  11  Id.  64}  &  a,  45  Am.  Dec.  185;  OwwtMnoeaUh  v.  WO- 
3Gnj,  46L    XnthekataeaMdoaaaitwaaheldthataperaonwaanol 
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guilty  of  embesKleiiient,  under  the  Revised  Statatea,  e.  26,  eeo.  90,  who  had 
oonverted  to  his  own  use  money  which  had  been  deliTered  to  him  by  another 
for  safe-keeping.  "The  statate  of  1857,  c.  233/'  says  Bigelow,  J.,  in  Com- 
wumweaUh  y.  Ha^  14  Gray,  62;  S.  C,  74  Am.  Deo.  664^  665,  "was  probably 
enacted  to  supply  the  defect  which  was  shown  to  exist  in  the  criminsl  law 
by  this  decision,  and  was  intended  to  embrace  cases  where  property  had  been 
designedly  deliyered  to  a  person  as  a  bailee  or  keeper,  and  had  been  fraada- 
lently  converted  by  him."  This  latter  statute  provided  that  "  if  any  peraon, 
to  whom  any  money,  goods,  or  other  property,  which  may  be  the  subject  of 
larceny,  shall  have  been  delivered,  shall  embesde  or  frandnlendy  convert  to 
his  own  use  *'  such  pitiperty,  he  shall  be  deemed  guilty  of  simple  larceny. 
"But  in  this  class  of  oases,"  oontinuee  the  learned  judge,  "  there  exists  the 
element  of  a  trust  or  oonfidenoe  reposed  in  a  person,  by  reason  of  the  deiiv- 
ery  of  property  to  him,  which  he  voluntarily  takes  for  safe-keeping,  and 
which  trust  or  confidence  he  has  violated  by  tiie  wrongful  oonversian  of  the 
property.  Beyond  this  the  statute  was  not  intended  to  ga  Where  money 
paid  or  property  delivered  through  mistake  has  been  misappropriated  or  can- 
verted  by  the  party  receiving  it,"  as  where  the  defendant  came  to  a  savings 
bank  to  draw  his  deposit,  which  amounted  to  $130,  and  was  by  mistake  paid 
$280,  and  afterwards  refused  to  pay  baok  the  extra  |100,  "  there  is  no  breach 
of  a  trust  or  violation  of  a  confidence  intentionally  reposed  by  one  party  and 
voluntarily  assumed  by  the  other.  The  moral  turpitude  is  therefore  not  so 
great  as  in  those  cases  usually  comprehended  within  the  offmse  of  embezde- 
ment^  and  we  cannot  tiiink  the  l^gialatore  intended  to  place  them  on  tiie 
same  footing":  See  also Staie  v.  HeaUk,  70  Mo.  666^  overruling  8.  G.,  8  Ma 
App.  106. 

Again,  where  one  plaoes  his  money  in  the  hands  of  another,  relying  upon 
his  honesty  or  responsibility  for  its  return,  with  the  stipulated  interest,  then 
a  failure  of  the  par^  to  properly  aoooont  lor  the  money  so  reorived  wffl  not 
■abjeet  him  to  criminal  prosecution  for  embeolenient.  The  creditor  oannot 
resort  to  the  criminal  laws  to  assist  him  to  ooUeot  his  debt:  Kribt  v.  Peopie, 
82  m  425.  But  if  the  money  is  placed  in  his  hands,  to  be  loaned  for  the 
owner  for  a  specified  time,  upon  a  specified  duunaoter  of  security  and  at  a 
stipulated  rate  of  interest;  and  the  person  so  intrusted  with  the  money 
IrMidulently  converts  the  same  to  his  own  use,  he  will  be  guilty  of  em- 
beadement:  Id.  So  in  a  proseontion  for  embeislement  or  thefts  under  a 
statute  which  makes  it  theft  to  frandulsntly  embenle  and  convert  tmat- 
money,  etc,  a  conviction  oannot  be  sustained  when  the  proof  shows  thai 
the  money  was  an  advanced  payment  on  a  contraot  which  the  accused  failed 
to  perform:  Keetter  v.  SUOe,  4  Tex.  App.  527.  And  also  if  the  trustee  has 
been  authorised  to  do  the  act  of  alleged  oonversion,  — to  act  venturaoomely 
or  mingle  the  trust  fund  with  his  own,  —  he  will  not  be  subject  to  indict* 
ment:  People  v.  ffawej  2  K.  Y.  Super.  Ct,  N.  8.,  883;  see  State  v.  Henry, 
1  Lee,  729;  ComnumweaUh  v.  IMeif,  11  Met  64;  8.  C,  45  Am.  Dec  IST; 
ComnumweaUh  v.  Foster,  107  Mass.  221. 

A  trustee  is  one  to  whom  property  is  given  to  hold  and  control  for  the 
benefit  of  the  cestui  que  trust.  The  term  is  more  comprehensive  than  bailee^ 
who  is  merely  the  custodian  of  specific  property,  and  less  comprehensive 
than  agent,  who  is  a  person  employed  to  acquire  as  well  as  to  hold:  1  Whar- 
ton's Crim.  Law,  sec  1052;  see  Hutchinmm  v.  Commonwealth,  82  F^  St  472. 
In  England,  the  term  has  been  held  to  embrace  a  person  who  was  the  secretaiy, 
trustee,  and  treasurer  of  a  savings  bank,  and  who  by  the  rules  of  the  bank 
was  required  to  hand  over  money  deposited  with  him  to  the  trsasnier,  who 
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WM  thon  req[itlred  to  hand  it  orer  on  demand  to  tha  trostaaa,  whoaa  dat^ 
waa  to  invaat  it  in  the  pnblio  fanda:  J?esD  ▼.  FJet^er^  Leigh  A:  0.  180;  8.  C, 
9  Goz  CL  O.  189;  aee  CommamimUh  r.  Ttttmeff^  97  Maaa.  60.  And  whenever 
a  troatae  appropriatea  the  troat  fimd  to  hia  peraonal  nae,  to  the  prejudice  and 
mjiiry  of  the  eetfai  que  iruat,  he  ia  indictable  nnder  these  atatatea:  Rea  ▼. 
Chritikam,  L.  R.  2  0.  C  94;  S.  C,  12  Cox  0.  C.  469;  Rex  ▼.  Tounuhend,  15 
Id.  466;  Commomoealih  t.  BuUetiek,  100  Maaa.  1;  8.  0.,  97  Am.  Deo.  66;  sea 
SiaU  ▼.  Orudg^  24  Iowa,  102.  Aa  to  what  conatitatea  a  frandnlent  convert 
aiony  aee  mtpra.  The  Texas  statatozy  definition  of  embesdement  does  not  ap- 
ply to  the  prooeeda  of  trust  property  other  than  such  aa  have  accrued  from 
the  aale  of  it:  Baker  ▼.  State,  6  Tex.  App.  344. 

BATT.KKa — ^Thetenn"  bailee  "ia  used  in  a  restricted  sense,  and  ocntampUitea 
merely  thoae  baileea  who  are  anthoriaed  to  keep,  transfer,  or  deliirer,  and 
who  reeeive  the  goods  5ona  Jidtf  and  af terwarda  fraudulently  oonrert  tiiem: 
Peopkr.  Coken^  8  GaL  42;  PeopU  y.  Petermm,  9  Id.  313;  Johmn  t.  Commoii- 
weaUk,  6  Bush,  431;  KroMseY.  ComnunnweaUk,  93  Pa.  St  418;  LeomardY.  SUUe^ 
7  Tgz.  App.  417;  CamnumweaUh  t.  BuUeriek,  100  Mass.  1;  8.  C,  97  Aol 
Dec.  65;  Jtex  ▼.  Hmi,  8  Cox  O.  C.  495.    See  Rex  t.  Looae,  Bell's  0.  0.  269; 

6  a,  8  Cox  C.  0. 3U2;  iZte  ▼.  CosMT,  13  Id.  187;  Regma  r.  TaUock,  IZ  Id.  92$; 
a  C,  L.  R.  2  Q.  B.  D.  157;  Rex  y.  Tamihuon,  14  Cox  C.  C.  603;  Baier  y. 
Siateg  6  Tex.  App.  344.  The  frandnlent  intent  must  not  haye  been  formed 
at  the  time  of  the  transfer  of  possession;  for  if  it  is,  the  offense  will  be  lar- 
ceny. Thus  if  one  hirea  a  hone,  with  the  felonious  intent  to  depriye  the 
owner  of  him,  the  offense  is  laroeny;  but  if  the  felonioua  intent  waa  formed 
afterwards,  the  oflfonse  is  embeadement:  People  y.  Salane,  62  Cal.  189.  Nor 
will  the  term  "agent"  in  a  atatute  include  "bailee";  and  a  bailee  must  be 
charged  aa  auch  in  an  indictment^  and  not  as  agent:  PvUam  y.  State,  78  Ala. 
31;  State y. Meyere,  68  Ma  266;  EarmdY,  State,  5  Id.  264;  Commomoeaith  y. 
TcmMg,  9  Gray,  5.  Nor  is  the  relation  of  master  and  aenrant  created  when 
raw  materials  are  deliyered  to  a  mechanic,  to  be  ccnyertedinto  manufactured 
artidea:  People  y.  Burr,  41  How.  F^.  293;  Cfomnumwealth  y.  Tcmng,  9  Gray,  5. 
And  it  ia  also  held  that  where  the  mere  word  "bailee  "  ia  used,  it  will  intend 
only  such  baileea  as  stand  in  a  purely  fiduciary  relation;  that  is,  those  who 
hanre  possession  wholly  and  exdusiyely  for  the  benefit  of  the  bailor,  and 
doea  not  therefore  indude  baileea  for  hire:  Reed  y.  State,  16  Tex.  App.  586; 

Wctmm  y.  State,  70  Ala.  13;  &  C,  45  Am.  Bep.  7a  Under  a  atatute,  how- 
ever, which  proyidea  that  "if  any  carrier  or  other  bailee  shall  embeade, 
....  he  shall,  on  conyictiony  be  adjudged  guilty  of  larceny,'*  a  bailee  who 
ia  not  a  carrier  may  be  found  guilty  of  embeadement:  Stoite  y.  Broderkk, 

7  Mob  App.  19. 

What  BaUmenie  withim  Statute.— It  muat  appear  that  the  defendant  ia 
under  a  fiduciazy  obligation  to  restore  the  spedfio  property  of  which  the 
hailment  is  composed.  If  such  is  the  case,  and  the  money,  goods,  or  securi- 
tiea  are  appropriated  by  the  bailee,  he  is  guilty  of  embeadement  under  the 
statute:  RexY.  Aden,  12  Cox  C.  C.  512;  Rex  y.  Tamkkuon,  14  Id.  603.  But 
if  be  does  not  sustain  that  fiduciary  duty  towards  the  bailor,  he  is  not  within 
tiie  statute:  Rex  y.  ffasaell,  Leigh  ft  C.  58;  S.  C,  8  Cox  C.  C.  491;  Rex  y. 
Garrett,  8  Id.  368;  S.  C,  2  Fost  ft  F.  14;  Rex  y.  Oxenham,  13  Cox  C.  C.  349; 
Oaddp  y.  State,  8  Tex.  App.  127;  WM  y.  State,  8  Id.  310.  "  Unlike  embea- 
dement by  seryants  of  goods  not  yet  come  to  their  master's  possession,  it  i> 
the  essenoe  of  this  form  of  embeadement  that  the  offense  should  be  limited 
to  the  particular  artide  bailed,  or  its  proceeds;  and  if  the  agent  haye  die- 
eretionary  power  of  such  article^  then  be  is  not  a  bailee  under  the  statute":  1 
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Wharton's  Crim.  Law,  sec.  1055;  see  RexT,  Hoarej  1  Foat.  ft  F.  647;  i?esT. 
ffufO,  8  Cox  O.  0.  4d6.  Hie  bailee  may  be  guilty  of  embeszlmg  the  proceedi 
of  the  property  bailed,  however;  and  though  antliorised  to  sell,  he  may  be  in- 
dieted  for  embeiatling  the  proceeds  of  the  sale:  Begina  y.  De  BanhSf  L.  R.  13 
Q.  B.  D. 29;  S.  C,  15 Cox C. C.  450;  Bexr.  Wells,  1  Fost.  &F.  100;  Mex  ▼.  Adm, 
12  Cox  C.  C.  612;  Lecmardr.  StaU^lTvL.  App.  443-445;  wbbinfra.  Thaaa 
carrier  who»  having  delivered  goods  and  received  the  price,  embeslas  the 
price,  cannot  be  indicted  for  embesding  the  goods,  but  may  be  for  embeaJing 
the  money:  Bex  v.  WdU^  Bex  v.  Aden,  mgprcu  So  a  person  who^  being  em- 
ployed to  discount  negotiable  paper,  fraudulently  appropriates  the  prooeedi^ 
is  guilty  of  embenlement:  Jtev.Ozenton,  46  L.  J.  125;  8.  C,  ISCoxCC. 
849.  And  though  the  bailee  was  authorised  to  sell,  he  may  be  convicted 
under  an  indictment  charging  him  with  wnbesriing  the  goods,  if  the  proof 
shows  that  the  sale  was  made  with  a  criminal  intent:  Leomard  v.  StatB,  7 
Tex.  App.  443-445.  One  may  be  guilty  of  embegling  goods  delivered  to 
him  to  trade  for  something  else:  StaU  v.  i'^Oiter,  87  Iowa»  404;  or  to  negotiato 
a  loan:  Bex  v.  Tomtinum,  14  Cox  C.  C.  603;  see  Cbmrnomsaaftft  v.  dtoHkuM^ 
60  Fk.  St.  181.  And  an  innkeeper  who  fraudulently  converts  baggage  in- 
trusted to  his  care  is  within  the  statute:  JPaopfe  v.  EMand,  86  Mich.  806L 

CotUraetMol  Capaeitjf  noi  Neeuwry, — A  person  need  not  be  capable  of  oon- 
traoting,  in  order  to  be  a  bailee,  and  criminally  responsible  for  embealenienti 
and  a  married  woman  is  within  the  statato:  Bex  v.  BoUon,  Leigh  &  C  98; 
8.  C,  9  Cox  C.  C.  29,  in  effect  overruling  Bex  v.  Demorer,  8  Id.  440. 
"An  infant  not  capable  of  contracting  may  certainly  be  liaUe  criminally 
for  criminal  non-performance  of  du^:  See  Peigne  v.  Sutdffet  4  McCocd, 
387;  and  a  /orthri  is  this  the  case  with  married  women  under  the  present 
phsoe  of  legislation  ":  1  Wharton's  CrinL  Law,  sec  1066. 

Oooda  need  not  he  Beeeked  IHrtcUy  fiom  BoXiar;  nor  is  it  neoessaiy  that 
the  thing  embenled  should  have  been  received  from  the  bailor;  it  is  suffidenft 
if  it  is  received  under  the  bailment  for  the  benefit  of  the  bailor.  Thu%  aa 
we  have  seen,  the  proceeds  of  bsiled  property  may  be  the  sobjeot  of  em- 
benlement, and  an  indictment  for  embenlement  will  lie  against  a  carrier 
who  delivers  goods  and  fraudulently  converts  the  price:  Bex  v.  Wdh^  1 
Fosl  ft  F.  109.  So^  where  a  carrier,  or  expressman  as  he  is  called  in  llus 
country,  took  some  of  the  goods  he  had  purchased  with  money  furnished  him 
by  his  employer,  under  instructions  to  buy  the  goods  and  bring  them  to  tlie 
latter:  Bex  v.  BunhaO,  Leigh  fc  C.  371;  S.  C,  9  Cox  C.  C.  419;  see  Stale 
V.  LUUe,  21  Kan.  728.  Where  aperson  held  orders  for  oil  accepted  by  a  caitier 
in  whose  custody  was  a  large  number  of  barreb  of  oil,  and  delivered  the 
orders  to  the  defendants  for  the  purpose  of  having  them  store  the  dl,  taking 
from  them  a  receipt  stating  that  fact^  this  was  a  delivery  of  the  oil,  and  con* 
stituted  a  bailment,  and  the  defendants  having  sold  the  oil  on  their  own  ac- 
count, they  were  properly  convicted  of  embesdement  as  bailees:  J7«MUam 
V.  OornmowweaUh,  82  Pa.  St.  472;  see  Leonard  v.  State,  7  Tex.  App.  417; 
and  the  principal  case.  Where  the  prosecutor,  while  "somewhat  tipsy" 
and  partly  asleep,  saw  his  watch  taken  out  of  his  pocket  by  the  defendant^ 
but  did  not  attempt  to  prevent  it,  thinking  the  defendant  was  acting  frooa 
friendly  motives,  this  was  held  to  constituto  a  bailment  within  the  statntes: 
Begma  v.  Beevee,  6  Jur.,  N.  S.,  716. 

Quaiyied  Oumerehip  tn  Bailor  SuffidenL — It  is  sufBcient  to  prove  a  qualified 
ownership  in  the  alleged  owner  of  the  property,  and  thatsoch  owner  had  iSbm 
right  to  the  possession  and  control  of  it:  Leonard  v.  State,  7  Tex.  App.  il7| 
see  People  v.  TreadweB,  60  CaL  226b 
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Com/enkm. — To  nutein  a  oonvictioiiy  there  nnut  be  proof  of  the  beihiienl^ 
■ad  of  »  eanTerdon  eontzmry  to  the  tenna^  and  inooniriiient  with  the  bail* 
BMBt:  See  utpra;  Sex  t.  VTeeb*  10  Cox  C.  0.  224;  Jte  ▼.  Chmtr^  13  Id. 
87;  Rex  ▼.  Jodbon*  9  Id.  605;  Larhm  v.  People,  61  Barb.  226;  Hukkimm  ▼. 
CemmomKoUht  82  Pa.  St  472;  ConmonweaUk  t.  Mahar,  11  Phfla.  426;  Peofle 
r.  Mwrfkff,  61  CaL  378;  Baber  ▼.  ^tafe,  6Tex.  App.  344;  CbUwT.  ifftafe^  18 
Ohio  St  366;  see  Rex  ▼.  Dotwi^  14  Week.  Rep.  679;  Rex  ▼.  Aden^  12 
Cox  C.  C.  612.  ConTenion  by  a  solicitor:  See  Regkia  r,  FuUergeTf  14  Id.  370; 
Rex  ▼.  Nemmamt  46  L.  T.,  N.  S.,  394*  Thus  a  peraon  is  gnil^  €i  embenle- 
ibflnt  who^  having  taken  from  the  maker  of  a  prominory  note  aa  aeeori^ 
for  his  liability  as  indorser  property  which  might  be  the  sabjeet  of  larceny, 
frandnlently  pledged  it  for  his  own  debt»  after  the  payment  of  the  note  by 
the  maker:  OomnumweaUh  ▼.  Butteriet,  100  Mass.  1;  8.  C,  97  Am.  I>ao.  66. 
Where^  however,  money  for  taxes  has  been  deposited  in  a  hank  for  jsaz% 
under  an  arrangement  with  a  dty  treasurer,  to  be  refonded  to  the  diy  or  its 
treasurer  when  called  for,  in  the  funds  of  the  bank,  the  money  so  depeaited 
is  a  loan  to  the  bank,  and  when  the  banker  has  paid  oat  the  same  to  other 
depositors  in  the  nsnal  conrse  of  business,  without  any  frandnlent  intent^  he 
ianotgnil^of  embesdement:  Pa>pl8T.  fr(adn0i>r<A,3ON.  W.Bep.99(Midh.). 
reaae.  — Some  act  of  appropriation  by  a  carrier  or  bailee  mnst  be  alleged 
sod  proved  to  have  taken  place  within  the  jorisdiotum  of  the  coort:  LafMnr. 
Peepk,  61  Barb.  226;  Siaier.  Bcmerqft,  2i  KeoL  17a    Seeli|/^  "Venae." 

Garner.  — We  hare  seen  that  a  carrier  may  be  gnil^  of  embeidemsnt^ 
though  he  did  not  receive  the  property  converted  from  the  hands  of  the 
owner:  See  supra.  No  doubt  carriers  would  be  within  statates  which  speak 
ef  hsilnients  in  general  terms;  bnt  many  statates  expressly  include  carriers: 
See  Jchiaon  v.  ComnumweaUh,  6  Bosh,  431;  MtCann  v.  United  Statee,  2  Wy. 
S67.  Under  some  statutea,  it  nmst  be  alleged  and  proved  that  the  goods 
were*' to  be  carried  for  hire":  £'<ate  v.  iflms,  26  Minn.  191;  WhUer.  Siate, 
20  Wis.  233b  And  under  such  a  statute  an  indictment  for  the  conversion 
of  ^isat  which  had  simply  been  stored  with  the  defendant  was  demurrable: 
Siati  V.  SMer,  38  Iowa»  321.  A  common  carrier  on  a  canal  received  a  quan* 
tityof  iron  to  be  conveyed  from  Albany  to  BnflUo.  At  an  intermediate 
pdbit  with  the  aid  of  one  of  the  boat  handa,  and  with  a  felonious  intent,  he 
put  off  a  certain  quantity,  *iid  carried  the  rest  to  Bu£Edo;  and  it  was  held 
that  the  crime  was  not  larceny,  but  embesdement,  under  the  New  York  stat- 
utes, snd  that  an  acquittal  on  a  charge  of  larceny  for  this  offense  was  no  bar 
to  an  indictment  for  the  same  offense  as  embeaslement:  People  v.  Niekok,  3 
F»k.  Cr.  679. 

/adieinieirt. — A  bailee  should  be  charged  aaaneh,  and  not  as  agent:  Bamud 
f .  Slate,  5  Mo.  264;  and  the  indictment  should  directly  allege  that  the  prop- 
erty came  into  his  possession,  or  was  under  his  care  by  virtue  of  the  bailment: 
Ooddjf  V.  State,  8  Tex.  App.  127.  Furthermore,  it  is  ordinarily  not  sufficient 
to  aver  a  mere  bailment  or  trust,  bnt  the  indictment  mnst  satisfy  the  special 
of  particular  statutes.  Therefore,  the  special  ciroumatanoea  which 
the  caae  within  the  statute,  and  the  nature,  purpose,  and  character  of 
the  bailment  or  trust,  must  be  stated:  People  v.  Cohen,  8  CaL  42;  Peoptev. 
Petemn,  9  Id.  213;  State  v.  Walton,  62  Me.  106;  Commonwealth  v.  Wyman,  8 
Met  247;  IFtie  v.  State,  41  Tex.  139;  State  v.  Longworth,  41  Id.  162;  and  see 
Commomoeaith  v.  Snuui,  6  Gray,  16;  Commonwealth  v.  Safe,  14  Id.  62;  Con^- 
nmweaUhy,  Simpeon,  9  Met  138;  LarkSn  v.  People,  61  Barb.  226;  People  v. 
^lOB,  4  Mich.  665;  People  V.  J7at2^,  23  CaL  677.  An  indictment  for  embea- 
dnig  property,  given  to  indemnify  the  defendant  against  Ualnlity  as  indorssr 
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of  a  promiasory  note,  Bofficiently  aets  forth  the  Tiolated  triat^  iHmts  it 
that  the  defendaat  took  the  property  in  trott  and  eonfidepoe,  *'  to  be  held  by 
him  in  his  onatody  and  poMeeeion  aa  aeoority  for  the  liability  iHuflh  ho  aa> 
anmed  for  the  aidd  maker  by  indorsing  the  promiaaoiy  note  aforeaaid^  and 
when  said  promiasoty  note  should  be  paid  by  the  maker,  then  the  said  prop- 
erty to  be  by  the  defendant  deliyered  to  the  aaad  maker":  OommomwedUk  t. 
BtUierick,  100  Maaa.  1;  8.  C,  97  Am.  Deo.  6S.  And  the  fact  that  in  aa  in* 
formation  for  the  embeBlenent  of  property,  nnder  aeotion  507  of  the  Peaal 
Code  of  Califonua,  the  defendant  ia  not  named  aa  "  bailee^"  or  **  tenant^"  or 
"  lodger,"  aa  the  case  may  be,  doea  not  render  the  information  denuuxabla^ 
if  the  terma  of  the  contract  between  the  defendant  and  the  peraon  alleged  to 
have  been  apeoially  injnred  are  apedfically  aet  forth,  and  the  contract  dearly 
showa  that  the  defendant  was  thereby  conatitated  a  bailee,  and  reoeiTed  the 
property  in  that  capacity:  Peopk  v.  Joknmm,  71  GaL  884.  The  apeeifio  ael 
of  fraad  with  which  the  defendant  is  charged  shoold  alao  be  alleged:  Peepk 
▼.  Cohen,  8  Id.  42;  CammonweaUh  t.  Wyman,  8  Met.  247. 

In  aome  states,  however,  the  particnlars  of  the  bailment  need  not  be 
stated,  and  it  is  sufficient  to  charge  the  defendant  simply  as  bailee:  Peopk 
▼.  Hill,  3  Utah,  334.  This  is  so  in  Massachusetts,  now,  by  statate:  Commm- 
wealth  V.  BenneU,  118  Mass.  443;  see  alao  State  v.  SOmeon,  24  N.  J.  L.  9;  StaH 
y.  ForUr,  26  Mo.  201;  CemmonwecM  v.  Newcomer,  49  Pa.  St.  478. 

Efridenee,  — On  the  trial  of  an  alleged  bailee,  it  is  competent  for  the  pioaa 
cation  to  prove  the  terma  of  the  contract  of  bailment;  and  the  defendaml 
was  estopped  by  hia  receipta  from  claiming  that  he  was  not  a  bailee  for  hires 
Leonard  r.  State,  7  Tex.  App.  418. 

Ikdictmxnt  (aee  evpra,  "Indictment,"  under  variona  aubdiviaLana). — In 
the  first  place,  the  indictment  must  conform  to  the  statute  under  whidi  it  is 
drawn.  If  drawn  in  the  language  of  the  statute,  or  following  the  form  laid 
down  therein,  it  will  be  aufficient:  Ker  t.  People,  110  BL  630;  Lowentkal  t. 
State,  32  Ala.  689.  The  apecial  conditions  of  particular  statutes — the  stat- 
utory charaoteristics  of  the  offense — muatbe  ezpreaaed  in  the  indictment: 
See  aupni,  "Baileea— Indictment";  Peoplev.  CoAen,  8 Cal.  42;  Coatee.  People, 
4  Park.  Cr.  662;  Commonwealth  ▼.  Pratt,  132  Maaa.  246.  Thua,  under  statutaa 
which  apeak  of  money  or  property  "  intruated  by  hia  master  or  employer  to 
the  aervant^"  the  indictment  ahonld  allege  that  the  money  rnnheaaled  was  in- 
truated to  the  defendant  by  hia  employera:  Rieord  ▼.  Central  Paei/U  B,  R. 
Co,,  15  Ner.  167;  or  that  the  employee  reoeired  the  money  directly  from 
his  employer:  People  t.  BaUey,  23  Gal.  577.  But  under  a  Virginia  atatuts, 
which  subjecta  to  puniahment  every  free  waterman  who  ahall  receive  on  board 
of  hia  boat  or  other  veaael  property  to  be  carried,  and  ahall  embeaale  it^  it 
ia  not  neoeaaary  to  be  alleged  or  proved  that  the  accuaed  was  obtain  of  the 
boat:  Smith  v.  ComwumweaUh,  4  Gratt  532. 

Fraudulent  Intent  must  be  alleged  and  proved:  State  v.  XfM,  45  N.  J.  I* 
272;  Beatjf  v.  State,  82  Ind.  228.  But  it  ia  no  part  of  the  deecription  of  the 
offenae  of  embesilement  that  the  indictment  ahould  allege^  aa  in  thefts  that 
it  waa  taken  with  the  intent  to  deprive  the  owner  of  the  property  or  of  ita 
value»  and  to  appropriate  it  to  the  benefit  of  the  taker:  Leonard  v.  State,  7 
Tez.  App.  417. 

" Fehnkmaly,'*  when  the  offense  is  a  felony,  should  be  used,  though  it  is 
sufficient  if  it  qualify  the  conduding  averment  of  "steal  and  take":  Whai^ 
ton's  Grim.  PL  &  Pr.,  sec.  260;  Bex  v.  Crighton,  Russ.  ft  R.  0. 0.  02. 

Fidndary  Rehtion  of  defendant,  which,  as  we  have  seen,  is  the  individud 
•haracteristic  of  embezzlemeut,  distingmshing  it  from  larceny,  should  be 
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dari7rtatedintti6iiidiotaii6itt>aadthat»byvirtM»qfttfaiililiM, 
ertf  emb«aled  oune  into  ihe  hands  of  the  •eeooad:  Watkktgttm  Y.  AMe^  71 
Ala.  272;  OommoKweaUh  ▼.  BfrfCaHdE^  100  Haas.  1;  a  C.  97  Ab.  Dmu  «; 
CmHwmioealftT.  Sin^mm,  0  Met.  188;  iSitafe  v.  Johum,  21  Tax.  775;  Orffbi 
▼.  Aa«e^  4  Tax.  App.  890;  S.  0.»  4  Lawioa'a  Gkim.  DbL  909;  (%«&%  ▼.  Aaft^ 
OTaz.  App.  127;  Whe  t.  £Rtals^  41  Tez.  189;  Oafs  ▼.  £oiyiMra»  41  Id.  109$ 
aao  JMDIYL  *'PanoDa  KmhaiffliniT  **    Undar  tiio  liaaaadniaetti  atatwta  In  nn 
mdietoMnt  for  omhfiialimiant,  the  fidnciaiy  relation  ia  awffimantly  asvenad  hj 
alleitatiana  that  the  property  alleged  to  have  bean  emheiried.  waa  delivend 
to  the  defendant  on  the  tmat  and  owifidimoe  that  he  woold  ke^  it  aafiaiy, 
and  retain  it  on  demand:  CommonweaUk  ▼.  BmUeridt,  100  Haaa.  1;  8.  G.»  97 
Am.  Dec  05.    An  indictment  for  embeoieinent  by  an  agent,  hovev«r» 
not  detail  tiie  natore  and  pnipoeea  of  the  agency;  bnt  the  proof 
eatabllah  more  than  an  ordinary  hailmant;   Siaie  ▼.  Mtifen^  08 
Nor  18  it  neeeaaary  to  aver  that  the  defendant  waa  a  **prufeaaad 
under aetatate  deaignating  "agenta ":  ComnummeaUk ▼. Newcomer^ 4B  Fk  QL 
478;  and  aee  alao  MtprOy  ''Batlaea — Indietmont.*    An  information  diatw 
ging  the  accnaed  with  embedding  oertain  property  reoeived  by  him  aa  the 
"agent,  eervant^  employee,  and  bailee,*  of  the  owner  diacgaa  bnt  one  crimes 
5laiB  T. /;tfKe,  21  Kan.  728.    So  where  the  information  aUcgad  that  the  deteid- 
ant  receiTed  the  money  aa  the  agent  and  aerrant  of  one  Haneke,  tiie  capaeitj 
in  which  the  money  waa  raoeiTod  waa  anfBciently  aUegad:  People  ▼.  TreadmeB^ 
69Gd.  220.    Bat  it  ia  a  fatal  Tarianoeif  the  defendant  waa  the  a^antof  a 
different  peraon  from  that  charged;  and  the  name  of  hia  principal  moat  be 
alleged:   nTadUn^Con  ▼.  SteUe^  72  Ala.  272.    An  indictment  onder  the  Indi- 
ana Beviaed  Statatea,  1881,  aeotion  1944,  preaeribing  the  pnniahment  for 
embeolement  by  an  "  officer,  agent,  attorney,  dark,  aerfant,  or  employee 
of  any  penon  or  peraona,"  ia  not  bad  on  motion  to  qoaah  for  ahnply  chatgn^ 
that  the  aoeoaed  waa  an  "employee  "  of  a  certain  peraon,  withoat  atatmg 
tiie  poajtion  held  by  him*  or  the  ciq^aci^  in  which  he  waa  engaged:  Bitter  ▼• 
Siaiet  12  N.  &  Bep.  601  (Ind.).    Bat  nnder  a  atatate  eoneeming  the  em- 
baodament  of  pnUio  moneya,  whioh  providea  that  "  erety  peraon  "  who  doea 
the  acta  enamerated  in  the  atatnte  ahall  be  goil^,  an  indictment  againat  a 
tieaamer  of  a  city  need  not  ayer  tiie  fidiMaary  relation  of  tiie  defendant,  aince 
otiiara  beaiclea  thoae  occnpying  anch  ralationa  may  be  gnilty  of  the  crime; 
bat  evidence  of  the  defendant'a  fidnciaiy  chanuster  ia  of  conrae  releraat: 
Bork  ▼.  People,  91  N.  Y.  417. 

SerotfmU  of  Jwtd  ilaeten  may  be  aUegad  to  be  the  aenranta  of  either  or  aHi 
See  **  Serfanta  of  Joint  Ownera,"  mtprcu 

PmrUadan  and  eircomatanoee  conatitating  the  offmae  ahoald  be  aet  oat 
with  certain^:  See  Paopfe  t.  Cohen,  8  GaL  42;  PeopUyr.  Peiermm,  9  Id.  318. 
And  it  ia  aaid  thata  bill  of  particolara  may  be  repaired  when  tiie  indictment 
ii  general  in  ita  terma:  1  Wharton'a  Grim.  Law,  aec.  1048;  Jte  ▼.  Bodgmm, 
3 Our.  h,  P.  422;  Bob  y. Boatffman,  h  Id.  300;  SiaieY.  CueUng,  11  R.  L  318. 
And  oertainly  the  pwperty  taken  nraat  be  aofficientiy  deacribed  aa  to  charat^ 
teriatica  and  ralae,  and  the  fidadazy  relation  and  other  facta  nnafniliiil  to  the 
conatitntion  of  the  offenae  moat  be  atated:  See  eupra  el  k^fircu 

The  irandalent  oonyeraion  may,  however,  be  consammated  in  any  manner 
capable  of  effecting  it;  and  ita  commiaaion  ia  a  qaeation  of  fact,  not  of  plead* 
in^  the  indictment  being  aafficient  if  it  ohargea  that  the  defendant  did  em* 
beBK  frandolentiy  miaapply,  and  oonTort  to  hia  own  nae  the  property 
tatmated  to  him:  Loomard  t.  SUUe,  7  Tex.  App.  41&  And  it  ia  alao  held  that 
''embesde"  iaclndea  in  ita  meaning  impropriation  to  one'a  own  nae,  and 
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tfaArefoM  the  QM  of  the  BmgLe  word  *' embMck "  eontirfDS  wiUdn  iftnlf  tiM 
charge  that  the  defendant  appropriated  the  monegr  or  pitipert^  to  his  ova 
nae:  iSinteT.frot^,  84La.Ann.  1163.  See  eoiilhi»  however,  JfcObMt  ▼.  ITaU 
Siate$t  2  Wy.  267,  Sener,  0.  J.,  diwenting.  So  an  indiotment  ehargiag  a 
defendant  with  having  receiTed  a  oertain  'Amount  of  money,  to  be  applied  for 
the  uae  or  benefit  of  hia  prindpal,  with  an  allegation  that  on  a  certain  daj 
the  defendant  frandnlently  conyerted  a  epeoifio  porticn  thereof  to  hia  ova 
nee,  is  not  demnnrable,  on  the  groond  that  it  ia  too  genera],  vague,  and  in- 
definite,  or  that  it  doea  not  give  the  aconaed  notioe  of  what  he  ia  called  on  te 
anawer.  Proof  whioh  dearly  and  definitely  abowa  anch  a  feandnlent  conv«r> 
aion  aa  that  charged  woold  be  admiieible  under  each  an  indictment^  and 
wonld  anatain  a  conyiction.  Under  anch  an  indictment^  howerer,  evidence 
ia  not  admiaiible  to  prove  that  the  aoonaed  had  repcrted  hia  apeotal  paymeati 
aa  having  been  made.to  partioalar  peraona,  and  that  anch  paymenta  were  not 
in  fact  made  in  the  anumnta  reported,  or  that  there  were  no  anoh  peraona  aa 
thoee  to  whom  the  paymenta  were  reported  to  have  been  made.  Aa  making 
anch  a  fraudulent  report  wonld  be  a  crime  of  itaalf  in  Geoigia»  the  indict- 
ment ahoold  contain  a  apedfio  charge  of  aueh  act  to  antfacciie  the 
ef  evidence  thereof:  Hoffi  v.  SkUe^  60  QtL  313. 

In  aome  stataa  it  ia  provided  by  atatnte  thai  crime  may  be  charged 
ally  without  specifying  the  paiticolars  of  the  offanae,  and  anch  atatntee  are 
constitutional:  CommamoeaWk  v.  BeimeU^  118  Haaa.  443;  aee  Pnpk  v.  Briih 
§ard,  39  Mich.  22. 

In  the  caae  of  elerka  and  aervant%  the  indictment  fcr  embealament  of 
money  need  not  atate  from  wliom  the  money  waa  received:  Siaie  v.  Ltmkr, 
30  N.  C.  617;  State  v.  Tomptbu,  32  La.  Ann.  020;  Bex  v.  BeacaXl^  1  Oar.  k 
P.  310.  Nor  need  it  ahow  the  object  for  which  the  money  waa  reoeived  by 
the  defendant:  Territory  v.  Manoell,  2  New  Hex.  260.  The  day  named  for 
the  comminion  of  the  offiBnae  ia  not  material,  and  evidence  may  be  given  re- 
ferring to  any  other  day  before  the  finding  of  the  indictment:  State  v.  CUk- 
iny,  11  R.  L  313. 

Deecriftion  <^  Property,  — mie  pixiperty  embenled  ahould  be  deaocibed  with 
the  same  particnlari^  aa  ia  required  inan  indictment  for  laroeny:  Rex  v.  Me- 
Oregor,  3  Bos.  ft  P.  102;  Bexy.  Fumeamx,  Bnsa.  ft  R.  O.  C.  335;  Peopk^.  On, 
40  OaL  275;  CbmniomoeaftA  v.  Butteriek,  100  Maaa.  1;  B.  C,  97  Am.  Deo.  fia. 
It  should  be  described  with  reaaonaUe  certain^:  People  v.  Burr,  41  How.  Pr. 
299,  300;  People  v.  Cohen,  8  CaL  42;  People  v.  PetereoH,  9  Id.  213;  ao  that  it 
may  1)e  identified,  so  that  it  may  appear  that  it  waa  the  subject  of  embecde- 
ment,  and  so  that  the  defendant  may  be  enabled  to  plead  in  bar  of  a  aubeequont 
indictment  for  the  embezzlement  of  the  aame  chattda:  State  v.  Bdeim,  10  La. 
Ann.  229;  aee  CommonweaUh  v.  Oately,  126  Maaa.  62.  In  the  latter  caae^  an 
indictment  charged  A  with  the  embezzlement  of  treasury  notaa  and  national 
bank  bills.  The  evidence  showed  that  A  waa  intrusted  by  hia  employer  with 
a  bank  check  payable  to  bearer,  for  the  purpcee  of  paying  a  note,  without  any 
direction  whether  to  pay  the  note  with  the  cheek,  or  to  draw  the  money  on 
the  check  and  then  pay  Uie  note;  that  generally  notea  were  paid  with  Gbeck% 
but  the  practice  waa  not  uniform;  and  that  while  the  check  waa  in  A'a  poaees 
sipn  he  made  up  hia  mind  to  take  hia  employer's  fonda  in  hia  pceseaaion  and 
use  them,  and  drew  the  money  on  the  check,  and  it  waa  held  that  whether  A 
embezzled  a  check  or  treasnry  notea  and  bank  bills  waa  a  queation  fcr  the 
jury.  In  CommomoeaUh  v.  B^tterkk,  100  Mass.  1,  &  C,  07  Am.  Deo.  66^  it 
was  held  that  property  embezsled  is  sufficiently  deeoribed  aa  "boada  of  the 
United  Statea  of  America»  for  the  payment  of  money  issued  by  authority  ef 
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Uw,"  of  an  "aggregato  ▼mine*  wluoh  la  apaeifioally  avafvad.  80  an  allag»> 
tMm  of  the  aaftbeidienMnt  of  money  to  a  oartain  amoont^  and  of  mortgagaa 
and  Botaa  to  doioribed  aa  to  identify  them,  la  a  aoffioient  deaoription  of  the 
property  alleged  to  have  been  emheaisled;  and  if  the  indiotment  aUo  allegee 
the  embesleiDent  of  certain  pieoea  of  paper-writing;  it  ia  immaterial,  on  mo- 
tioa  to  qnaah,  whether  the  piecea  of  paper- writing  are  ao  described:  Oomsnon- 
waUh  T.  PfxOt,  137  Haaa.  9S.  So  alao  an  indictment  for  embtedement  for  "a 
deed  of  mortgage  of  certain  land  aitoated  in  K,  in  the  coonty  of  N.,  before 
thea  made  and  executed  by  the  aaid  C.  [the  defendant]  to  one  D.,  and  deliv- 
ered to  Eaid  D.  by  aaid  C,  of  the  property,  gooda,  and  chattela  of  the  aaid  D., 
and  of  the  ▼altte,"  etc,  aoflioiently  deacribea  the  aartide  embeszled:  Commote 
trtolUi  T.  CpMBftaoia,  5  Allen,  602.  An  indictment  for  embealement,  deacrib- 
ing  the  pnpMty  aa  "  certain  booka,  letter-filea,  kniToa,  bank-aheara,  alatea, 
and  aeaUag-waz,  to  aboat  the  yalne  of  forty  doUan,*'  ia  aofficiently  certain 
aad  definite^  under  the  forma  preacribed  by  the  code:  Jlofo  ▼.  State,  30  Ala. 
3S;  and  aa  indictment  charging  that  defendant,  aa  agent  ci  a  certain  peraon, 
"for  the  pnipoee  of  collecting  money  on  a  certain  lottery  tusket^**  embcBled 
nch  money,  ia  anffieient  without  partioalarly  daaoribing  the  lottery  tioketi 
IVcodward  ▼.  Siaie,  103  Ind.  127. 

On  the  other  hand,  a  priaoner  cannot  be  convicted  of  embeidement  on  an 
indictment  chaiging  the  oonveraion  of  atock,  when  the  proof  ahowa  that  the 
articlea  oonverted  were  aboea,  into  which  the  atock  had  been  mannf actored: 
People  T.  Bmr,  41  How.  Pr.  290,  800.  80  an  indiotment  which  chargea  lar- 
ceny or  embeailement  of  the  printed  abeeta  of  a  certain  pnblication  ia  not 
BBpported  by  evidence  that  thoee  aheeta  were  delivered  to  the  defendant  by 
toe  owner  to  be  boond,  and  that  the  defendant,  after  he  had  folded,  atitohed, 
bound,  and  trimmed  them,  embeisled  and  fraudulently  converted  them  to 
hia  own  uae.  In  such  caae  the  indictment  ahould  charge  a  larceny  or  em- 
benlement  of  booka:  CammomoeaUh  v.  Merrf/Uld,  4  Met  468^  And  in  Cbm- 
momaealA  v.  Smart,  6  Gray,  15,  it  ia  held  that  an  indiotment  for  embesalement 
which  avera  that  the  defendant  "waa  intmated  by  J.  8.  with  certain  prop- 
erty, the  name  being  the  aubject  of  larceny  [deaeribed],  and  to  deliver  the 
*mie  to  aaid  8.  on  demand,"  and  afterwarda  ''refuaed  to  deliver  aaid  prop- 
erty to  8.,  and  feloniooaly  did  embezzle  and  fraudulently  convert  to  hia  own 
I M,  the  aame  then  and  there  being  demanded  of  him  by  aaid  8.,'*  ia  fatally 
oefeetive,  by  roaaon  of  omitting  to  atate  the  pnrpoae  for  which  the  defendant 
a  as  intrusted  with  the  property,  or  what  property  he  frandulently  converted 
^ »  hia  own  uae.  So  proof  of  embeaaling  a  check  will  not  auatain  an  indict- 
<iient  for  atealing  mon^:  Bex  v.  Kenna,  L.  B.  1  O.  0.  113;  8.  0.,  11  Oos 
J.  a  123. 

MoHeif,  Deeer^pHon  and  Value.  — When  the  property  embeaded  ia  money, 
(t  moat,  like  other  property,  be  deaeribed,  and  ita  value  averred.  From  the 
peculiar  nature  of  money  in  thia  reepect,  queatiooa  have  been  frequently 
preaented  aa  to  the  aufficienoy  of  indictmenta  for  ita  embeailement.  8ome 
anthoritiee  require  great  particidarity  of  atatement,  and  inaiat  that  the  money 
fflnat  be  deaeribed,  and  ita  value  apedfically  alleged,  and  regard  a  failure  to 
do  ao  aa  fatal  at  any  atage  of  the  canae:  People  v.  Oox,  40  CaL  275;  People  v. 
CdAcr,  8  Id.  42;  PeopU  v.  Petenon^  9  Id.  313;  but  aee  PeopU  v.  Treadwed, 
19  CaL  226^  Thua  it  ia  maintained  that  an  indiotment  for  the  embezzlement 
of  "  oertain  money  to  the  amount  of  flOO"  ia  not  aaffioient:  Stale  v.  Thomp' 
we.  42  Ark.  517;  Bark  ▼.  PeopU,  16  Hun,  470.  Bat  aee  PeopU  v.  Both,  09 
N.  Y.  188w  And  it  ia  alao  held  that  value  ia  not  anfficiently  alleged  by  de- 
acribing  the  property  aa  "  eight  doUara  in  money,  conaiating  of  one  five-dol- 
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lar  tnU,  one  two-dollar  bill,  and  one  one-dollar  billy  oircnlftting  medioa 
omrentaa money,"  for  it  ia  not  stated  "that  it  is  gold,  silvor,  or  onrrant  pH^r 
of  the  United  Statee  or  of  any  other  government  or  ooontry,  and  whilst  il 
states  the  <l»nftnfiina.tinin  of  the  sevenl  bills,  there  ia  no  atten^  made  ts 
state  the  valne  of  the  said  bills,  or  either  of  them,  or  that  they  had  sny 
segregate  or  separate  yalne  whatever.  It  is  not  averred  even  that  the  bills 
were  genuine ":  Reiide  v.  State,  10  Tez.  App.  675,  676.  And  in  PeopUw. 
Cohen,  8  OaL  42,  it  was  held  that  an  indiotment  for  the  eonveraion  of  rnon^y^ 
goodi,  and  chattels,  not  specifying  which,  nor  alleging  the  amount  to  be  of 
the  lawful  currency  of  the  United  States,  was  not  sufficiently  certain. 

The  last  dedsion  seems  to  be  a  very  proper  one.  The  uncertainty  in  snch 
an  indiotment  ui  altogether  unnecessary,  and  easily  remedied.  But  though  it 
may  be  always  easy  e&d  proper  to  state  the  value  of  the  money  embecsled,  for 
the  value  may  be  stated  approximately,  —  Britton  v.  StaU,  77  Ala.  202;  SlaU 
V.  King,  29  Minn.  78;  Gerard  v.  Stale,  10  Tez.  App.  690,  —it  seems  rather 
strained  to  assert  that  an  indictment  for  the  embezzlement  of  "$100  in 
money  "  is  not  an  allegation  of  the  value  of  the  embezzled  property.  It  ii 
submitted  that  it  ii  a  matter  of  common  knowledge,  within  the  judicial  cog- 
ninnce  of  an  average  court  in  thia  country,  that "  $100  *'  means  "  one  hundred 
dollars  legal  tender  of  the  United  Statea  of  America. "  It  ii  certainly  teehnicsl 
to  hold  that  such  an  averment  ia  not  also  a  statement  of  value.  Valne^  how- 
ever, may  always  be  alleged,  for  the  allegation  may  be  approximate;  but  it 
may  be  impossible  to  describe  money  embezzled,  and  to  state  whether  itwaa 
bank  notes  or  coin,  and  the  denomination  thereof.  Therefore,  the  more 
liberal  rule  aeems,  all  things  considered,  to  be  the  more  just.  This  rule^ 
though  requiring  the  best  description  of  the  coins  or  bills  embezzled  that 
droumstances  will  permit,  both  in  the  indictment  and  upon  the  trial, 
doea  not  require  more;  and  it  ia  not  indispensable  or  essontial,  aooording 
to  this  doctrine,  that  the  particular  kind  of  money  be  apeeified  in  the 
faidictment  or  information,  or  proved  on  the  trial:  TerrUorjf  v.  Maaaetil, 
2  New  Mex.  250;  People  v.  TreadweU,  69  CaL  226;  CommomoeiiAA  r.  Ld- 
§emiHg,  11  Phila.  392;  aee  Oordom  v.  HotUtter,  37  N.  Y.  99.  Thua  "13,600 
in  money  "  is  held  sufficient;  Staie  v.  Km»,  17  Neb.  683;  and  in  aome  atatee 
a  general  allegation  of  the  amount  and  thing  ia  made  sufficient  by  statute: 
StaU  v.  Palmer,  32  La.  Ann.  665.  And  in  snch  case  the  indiotment  need 
not  deacribe  the  money  aa  consisting  of  coins  or  bank  notea:  Staie  v.  Tkonrp-' 
eon,  32  Id.  796.  And  an  allegation  of  "certain  money  to  the  amount  and 
value  of  $25,000"  is  a  sufficient  description:  (hmsmmweaUh  v.  BeimeU,  118 
Maas.  443.  An  action  for  damagea  to  recover  the  amount  of  money  em- 
bezzled may  be  maintained  without  proving  the  apecific  property,  aa  by 
diitinguiahing  the  money  from  other  like  coin  or  bills:  Gordon  t.  Hoatetter, 
87  N.  Y.  99. 

VaJtue  must  be  alleged  also,  as  in  larceny:  Supra,  "Money**;  People  v. 
PHereon,  9  CaL  313;  People  v.  Cohen,  8  Id.  42;  ReaUie  v.  State,  10  Tex.  App. 
675.  But  it  may  be  atated  approximately.  It  need  not  be  averred  preciseiy; 
and  it  is  enough  to  allege  that  it  is  "about"  a  certain  sum:  Britton  ▼.  State, 
77  Ala.  202;  Rex  v.  Careon,  Buss,  ft  B.  0.  C.  303;  Reu  v.  Grooe,  1  Moody 
O.  0.  447.  Thus  an  indictment  for  the  embeodement  of  money,  "exceeding 
the  sum  of  $38,000,"  is  sustained  by  proof  of  the  embezzlement  of  $49,140: 
StaU  V.  Ring,  29  Minn.  78;  Geraard  v.  State,  10  Tex.  ^pp.  690;  though  "it  ii 
not  sufficient  to  prove  at  the  trial  a  general  deficiency  in  account.  Some 
specific  sum  must  be  proved  to  be  embezzled,  in  like  manner  aa  in  larceny 
some  particular  article  must  be  proved  to  have  been  stolen  ":  Per  Alderson, 
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&,  in  Bex  w.  Jcnes,  8  C^.  ft  P.  288;  see  Bex  ▼.  T^en,  Ban.  ft  &.  O.  C.  402. 
The  defendant^  it  is  said,  ahonld  be  shown  to  haTe  ttetiwmd  »  dfifinits  som: 
Mtx  T.  ChapmoMf  1  Osr.  ft  E.  119.  Under  the  New  York  statate,  however,  it 
ii  not  necessary  to  aver  valne^  unless  restitotifln  is  claimed:  PeopU  ▼.  Bork, 
96N.  7. 188. 

Vsloe  may  also  be  stated  in  the  aggregate;  and  where  several  articles  are 
eonvertedy  it  is  not  necessary  to  state  the  value  of  each  separatdy:  Jfoyo  ▼• 
State^  90  Ala.  32;  Comnumwealtk  v.  BtOieriek,  100  Hass.  1;  S.  C,  97  Am.  Dec 
65;  StaUr.JIfook^  40  Ohio  St.  688.  Thns  where  the  prisoner  had  to  aocoont 
weekly,  in  gross  soms^  and  he  was  charged  with  having  embesded  three  snch 
rams,  it  was  held  that  these  aggregate  soms  might  be  shown  to  be  compoeed 
of  smaller  sums,  which  he  had  embezzled,  and  with  the  embezzlement  of 
wliidi  he  might  have  been  charged:  Bex  v.  BoOm,  L.  R.  1  C.  C.  828;  Eoscoe's 
Cnm.Rv.458. 

There  are  also  exceptional  cases,  where  it  is  not  necessary  to  state  a  valne. 
Thus  an  objectian  to  an  information  on  the  ground  that  it  did  not  state  the 
valiie  of  a  gelding  charged  to  have  been  frandnlentiy  converted  was  not  well 
taken,  becsose  the  punishment  prescribed  by  the  statute  was  stated  to  he 
the  same  as  for  stealing  property  of  the  nature  or  value  embeaded;  and  as  it 
wu  not  necessary,  in  informations  charging  the  larceny  of  a  horse  or  a 
geldiqg^  to  give  it  a  value,  it  was  not  necessary  to  allege  or  prove  the  value 
in  a  prosecution  for  the  embeszlement  of  such  an  animal:  State  v.  Bmatt^  26 
Kan.  209;  see  also  WatkhiQUm  v.  State^  72  Ala.  272;  People  v.  Sahne,  02  CU. 
139.  8o  under  a  statute  providing  for  the  punishment  of  any  person  who 
disQ  stesl  or  embeiile  any  coupon,  or  other  railroad  ticket  or  pass,  it  is  not 
oeeeassty,  on  an  indictment  for  the  embenlement  of  a  railway  ticket^  to 
allege  or  prove  the  value  of  the  ticket,  or  that  it  had  any  value,  as  would  be 
tiie  case  on  an  indictment  for  larceny:  McDameU  v.  People,  8  N.  E.  Rep. 
687  011.). 

lbs  faet  that,  in  an  indictment  for  embeizlement  or  laroeny,  the  value  of 
the  property  is  alleged  to  be  a  sum  exceeding  the  jurisdiction  of  the  inferior 
coort,  does  not  prevent  a  plea  of  former  acquittal  therein  from  being  a  good 
bar  thereto,  if  the  value  did  not,  in  fact,  exceed  the  sum  named  in  the  statute 
dafining  the  jurisdiction:  Ccmmonwealth  ▼.  Boeworth,  113  Mass.  200. 

OmaiUpt  oni  Name  (^  Owner  oaA  Ehwployer. — The  ownership  of  the 
property,  the  name  of  the  person  to  whom  the  property  embezzled  belongs 
(and  who  is,  in  meet  cases,  the  principal,  and  in  some  states  must  always  be 
■o),  must  be  stoted  in  the  indictment:  Waskmgton  v.  Stale,  72  Ala.  272;  StaU 
V.  Ltfon,  45  N.  J.  L.  272;  People  v.  Treadweli,  69  CaL  226;  SUOe  v.  Palmer, 
12  La.  Ann.  566;  CommomoeaiihT,  BuUerkk,  100  Mass.  1;  8.  C,  97  Am.  Dec. 
65;  8tau  v.  Butier,  26  Minn.  90;  StaU  v.  M<^r,  68  Mo.  803;  Alden  v.  State, 
18  Fla.  187;  Leonard  v.  State,  7  Tex.  App.  435;  Oriffin  v.  State,  4  Id.  390; 
3.  C,  4  Lawson's  Crim.  Def.  909;  Wiae  v.  State,  41  Tex.  139;  Slate  v.  Loriif- 
mortt,  41  Id.  162.  Where  it  is  essential  to  the  constitution  of  the  offense 
that  the  pn^erty  converted  should  belong  to  the  principal,  an  indictment 
igsinst  an  express  agent  for  the  embezzlement  of  ten  thousand  dollars, 
sUeging  it  to  be  the  property  of  a  certain  bank,  and  not  allying  that  the 
express  compemy  had  any  property  therein,  nor  that  any  fiduciary  relation 
stilted  between  the  bank  and  the  accused,  is  fatally  defective:  Oriffin  v. 
ftofe,  4  Tex.  App.  390.  But  where  the  statute  speaks  of  the  property  of 
"say  other  person,"  and  overlaps  larceny,  it  may  be  that  it  is  unnecessary 
(s  aver  the  ownership  of  the  property:  See  Wathington  v.  State,  72  Ala.  272; 
Aiff  V.  Xfon,  45  N.  J.  Ih  272;  and  that  it  is  sufficient  to  state  that  the  prop- 
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«rty  WM  reoairtd  fai  a  fidneiary  capacity;  bat  tiio  nama  of  Ilia  prinoipal 
ba  allagad:  Wtukkiffim  ▼.  Aoft^  72  Ala.  272. 

Tha  ownanhip  allagad  naad  not  ba  tba  abaohito  owiMnfa^  Una  an  m- 
dietmant  cbatgiqg  fha  aoonaad  with  wnbaaJing  and  aouTwtmg  to  hia  own 
ma  maaay  **ba1flnging  to"  a  bank,  and  In  anofehar  count  dateribing  ihm 
mcnay  as  "dapodted  with**  tba  bank,  is  not  obDoadoaa  to  tiiaobjaction  cither 
of  nnoertalntycr  dnplieity:  8iaie  ▼.  Pakmrt  82  Lk  Ann.  669.  And  ao  where 
tha  indonaa  of  a  prominorj  nota  givaa  tha  poMMwion  and  contrat  of  it  to 
tha  indoraer,  and  ba  daliTan  it  to  an  agant  for  ooQaotknit  tha  tataraat  of  the 
indonar  is  wifBciant  to  snatain  an  aTarmant  of  his  ownaiBhip  in  an  infonna- 
tion  for  tha  ambaadanMut  of  tiia  prooaadi  of  tha  nota  by  Iha  agent:  Paopls 
▼.  TreadwO,  69  GaL  228.  Nor  naad  it  ba  spadally  aTenad  that  Ilia  titla 
was  in  the  prooacntora  down  to  tha  time  whan  the  crima  waa  committed;  bat 
it  is  sufficient  that  ownanhip  at  tha  data  of  the  delivery  of  the  puipetty  ta 
the  defendant  be  aptly  alleged,  and  that  tha  crima  oooonad  whila  tlia  tms^ 
open  which  the  property  waa  deUvared,  cootinQad:  Cbmmonwoaftlk  t.  Butter 
kk  100  Mass.  1;   &  0.,  V7  Am.  Dec.  6S. 

A  copartnership,  when  aet  oat  in  tha  indietanant  aa  the  priae^ai  aad  tha 
«wner  of  the  embamlad  property,  may  ba  designated  by  its  firm  iiama  alone; 
it  is  not  necessary  to  state  the  names  of  tiia  indrndnal  partnan:  Siatt  ▼. 
Arf2er,  26  Minn.  90;  iStote  ▼.  Jfoilr,  68  Mo.  808. 

In  the  case  of  a  cofpotatioii,  it  is  not  neoesaazy  to  apeeifioaOy  allsga  cr 
proTC  that  it  waa  a  ooipoiatiaa  organiaad  and  existing  vndar  the  laws  of  tha 
state:  Leomrd  ▼.  State,  7  Tax.  App.  480^  486,  and  cases  dted.  It  ia  anffi- 
cient  to  set  oat  and  proTc  merely  tha  name  of  the  cotpocation:  Price  ▼•  Siaief 
41  Tez.  215;  Aldmy,  State,  18  Fla.  187.  For  a  de /leto  coipoiatian  may  ba 
master:  Sea  eupra,  ^'Officers  of  Corporations.''  And  if  necessary  to  prove 
the  incorporation  of  the  company,  it  may  be  shown  by  parol:  State  ▼.  CSbeei^ 
63  Mo.  364.  It  has  been  held,  however,  that  an  indictment  charging  ana 
with  embemling  moneys  of  "the  oi^  of  J.,  a  mnnicipsl  oocporataon  of  C 
Coonty,"  etc.,  is  not  fatally  defeotiye,  althoogh  the  act  of  incorporatioa  of 
the  ci^  of  J.  providee  for  a  city  govemmant  to  be  a  body  politic  and  oorpo- 
late  by  the  name  and  style  of  ''the  mayor  and  common  coanoil  of  the  eity  of 
J.":  People  ▼.  Potter,  35  GaL  lia 

If  a  minor  son  placea  in  the  hands  of  a  third  parson,  todaliver  to  hia  father, 
certain  boan^  money  received  for  enlisting  in  the  United  Statee  service^  whicb 
the  said  third  party  nnlawfolly  appropriatea  to  his  own  ose,  an  indictment 
for  embeszlement,  deesribing  tha  money  as  tlia  property  of  tha  &ther,  will  ba 
sostained  against  the  cOender:  Oommonwealtk  ▼.  i^Torfon,  11  AUen,  110.  Hia 
indictment  need  not|  however,  disclose  from  whom  the  aooaaed  reoeivad 
the  money  charged  to  have  been  embeasled:  State  v.  Tcmpkbie,  82  La.  Ann. 
620;  Stater.  /Gainer,  89 N.  O.  517;  Bexr.  BeaeaU,  1  Oar.  8: P.  810. 

AUegation  qf  Nim<on»ent,  — In  some  statee  it  Is  necessary  to  aver  that  tha 
embesdement  waa  without  the  conaent  of  the  master,  employer,  or  owner: 
State  V.  Fotter,  11  Iowa,  291;  State  v.  iflmf^  26  Minn.  191.  Bat  an  indict- 
ment, under  the  Georgia  code,  section  4422  or  4224^  whioh  diacges  that  da- 
feadant  did  frandulently  convert  the  goods  intrusted  to  him  to  his  own  nss^ 
need  not  charge  that  it  was  done  without  tiie  oonsent  of  tiie  owner  or  bailor, 
and  to  his  injury,  and  without  paying  him,  on  demand,  tha  full  value  thereol 
These  danses  of  the  seotioos^  or  either  of  them,  apply  to  other  dispneition  of 
tha  gooda  than  to  tha  bailaa'a  fnmdnlaut  coafiraion  to  hia  own  nsa,  and  naad 
only  be  charged  aad  ptovad  i»  tMh  aoaeax  AUkrmmy.  StaU^  07  Ga.  187. 
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'Die  diasent  of  the  employer  need  not  be  proved  where  the  statute  aeje 
"  witfaoat  the  aaeent"  of  the  employer:  PwpU  ▼.  DoZton,  15  Wend.  581. 

AUtgatkfm  f^  Pcuemkm  in  DtfendanL  — One  of  the  constitiient  faott  of  the 
crime  is  the  possession  of  the  defenduit,  end  it  must  therefore  be  alleged. 
Bat  an  indictment,  under  Massachnsetts  Geneiml  Statutes^  chapter  161,  see* 
tion  35,  chax^ging  the  defendant  with  the  embezzlement  of  a  bank  1x>ok  belong- 
ing to  A,  whieh  had  been  deUrered  on  a  day  named  to  the  defendant  by  A,  *-in 
the  tmat  and  eonfidence,  and  with  the  direction  that  the  defendant  would 
and  ahoold  thereby  receive  only  the  custody  of  said  book,  and  would  and 
ehould  hold  the  same  until  said  book  was  demanded  by  A,  when  the  defend* 
ant  would  and  should  delirer  up  and  return  said  book  to  A,'*  sufficiently 
alleges  the  possesoion  of  the  bank  book,  at  the  time  of  its  embezzlement^  to 
have  been  in  the  defendant:  CcmmonwedUh  y.  Ik^ertjff  127  Mass.  20.  And 
either  " pnesnesimn  **  or  ''care  "  may  be  used  when  both  are  contained  in  the 
statute:  Ker  t.  People,  110  HI  esa 

CerttUntif  is  always  requisito  in  indictments,  and  such  is  the  oaee  in  indiot- 
menta  for  embezzlement:  See  Wiae  y.  State^  41  Tez.  139;  State  y.  Longwarth, 
41  Id.  162:  Thus  an  indictment  charging  that  the  accused  "  knowingly  con- 
Tcrted  or  applied  to  his  own  use  $180,  or  other  large  sum  of  money,"  is  bad. 
Cor  want  of  oertainty  to  a  common  xntenti  because  of  the  disjunctive:  Nobk  v. 
SicBie,  59  Ala.  73.  So  under  an  indictment  which  charges  an  embezzlement 
to  have  been  oommitted  after  74  Ohio  laws,  page  249,  sectioD  11,  iock  eflbct^ 
the  defendant  cannot  be  oony icted  of  an  cffense  committed  before  such  taking 
effect:  Campbea  v.  SUOe,  35  Ohio  St.  70. 

Vananee  is  fatal  where  the  defendant  was  the  agent,  clerk,  or  servant  of  a 
different  person  from  that  charged,  or  occupied  a  different  fiducisiy  relation: 
Waddngtim  y.  Siate^  72  Ala.  272;  Or^n  v.  State,  4  Tez.  App.  390;  &  O.,  4 
LawBon's  Grim.  Bef.  909.  And  see  evpra,  " ^y  Virtue  of  Employment.''  But 
aa  indietment  which  stated  that  B.  was  possessed  of  property,  and  delivered 
it  to  H.,  iHio  emhimzled  it^  is  supported  by  proof  that  K  deliyered  it  to  an 
agentofH.,  whodeliyeredittoH.:  Statev.  Emckhy,  38  Me.  21. 

SinmUemBome  SmJbeBdemenU — that  is,  the  embezzlement  of  several  different 
things  at  tiie  same  time,  and  as  a  part  of  the  same  transaction — may  be 
treated  aa  one  offense^  and  included  in  one  indictment:  1  Wharton's  Grim. 
Ijrar. aecf. 931, 948, 1042;  SxparUSIeord,  11  Kev.  287;  seeiStote  v. MaUm,  14 
Id.  288.  Ftoof  of  a  continuous  series  of  CQUversions  of  money,  in  pursuance 
to  a  eoDSpin^y,  will  support  a  verdict  finding  the  aggregate  sum  as  the 
amount  of  a  sin^  embe&lement:  Brown  v.  States  18  Ohio  St.  498.  And  the 
fact  that  the  money  alleged  to  have  been  embezzled  was  reoeived  in  several 
■uma  at  different  times,  and  from  different  persons,  affords  no  ground  for  re- 
quiring the  proeecutor  to  elect  upon  which  sum  he  will  rely  for  a  conviction: 
(7raeatt  ▼.  fitofe,  25  Id.  102. 

In  Maasabhusetts  it  is  held  that  a  person  who  embezadee  several  articles  of 
property  at  one  time  may  be  indicted  and  convicted  for  the  embezzlement  of 
each  article  separately:  Commonwealth  v.  Praitf  137  Mass.  98;  Cknmnomooaltk 
V.  Bmtlendk,  100  Id.  1;  a  G,  97  Am.  Dea  65.  This  portion,  says  Dr. 
Wharton,  "though  right  in  principle,  is  not  generally  sustained":  1  Whar- 
ton's Grim.  Law,  sec  1042,  note;  Wharton's  Grim.  PL  &  Pr.,  sees.  258;  470. 

The  distinotion  taken  by  the  supreme  court  of  Nevada  seems  a  very  proper 
one.  It  is  there  maintained  that  where  a  clerk,  by  authority  of  his  master, 
odUsots  a  biU  and  fraadnUmtly  oonyerts  the  mon^,  the  offionse  of  embezzle- 
ment is  oomplete,  and  if  afterwards  he  ooUeotsa  aeoond  bill,  and  fraudulentiy 

kverla  its  proceeds^  thia  oonatitutei  a  aeoond  offiBse;  and  that»  though  be 
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may  oommit  more  thaa  one  embeslement  of  his  employer*8  money,  and  if  Im 
dloee,  may  be  separately  indicted  for  each  separate  offiBnse»  yet^  if  the  monej 
from  different  persons  was  $31  oolleoted  before  any  portion  of  it  was  converted, 
then  he  committed  bat  one  offense:  Skord  t.  Centra/  Pae^  R.  B.^  15  Ker. 
167;  ExparUBkord,  11  Id.  287. 

Muai  he  Drawn  under  oid|y  One  Section  qf  StabUe, — Different  sections  of 
the  statutes  conoeming  embeidement  describe  different  phases  of  the  crime 
by  stating  different  persons,  different  property,  etc  An  indictment  for  em- 
bezslement  must  be  drawn  under  the  proper  section.  Thus  in  MtiHsachnsetts, 
disposal  of  collateral  security  by  holder,  before  the  debt  becomes  dne  and 
payable,  is  made  punishable  under  a  special  statute,  and  hence  is  not  indict- 
able under  the  general  statute  conoeming  embeolement:  ComnumweaWi  ▼. 
BuUerick,  100  Mass.  1;  S.  C,  97  Am.  Deo.  65.  And  it  must  be  drawn  under 
only  one  section;  at  least,  each  count  should  be  drawn  under  but  one;  and 
where  the  averments  leave  it  doubtful  whether  the  offense  defined  in  one  eeo- 
tion,  or  the  dissimilar  offuise  defined  in  another  section,  is  charged,  it  will  b# 
gnashed  as  bad  for  duplicity:  CommonweaUh  v.  Praii^  137  Mass.  98;  8iaU  v. 
Meaeenger,  58  N.  H.  848;  State  v.  Barter,  58  Id.  604;  Stale  v.  Palmer,  St 
La.  Ann.  565. 

ComUe  for  Laroeniff  may  he  Joined  wUh  Cemnie  for  EmbeBiement,  at  least 
when  the  punishment  is  the  same  for  both  crimes,  which  is  usually  the  case; 
for  both  offenses  belong  to  the  same  family  of  crimes,  and  are  of  the  same 
general  nature;  and  if  one  offense  only  is  charged,  the  court  will  not  com- 
pel the  prosecution  to  elect:  Bex  v.  Joknmm,  3  Biaule  9k  S.  539;  Bex  v. 
Murray,  5  Oar.  9l  P.  145,  note;  Mayo  v.  State,  30  Ala.  82;  Mw^  v.  People, 
15  Rep.  300  (HL);  OrigUh  v.  State,  36  Ind.  406;  CoaU  v.  PeopU,  4  Park.  Gr. 
662;  see  State  v.  Lanier,  89  N.  0.  617;  contra:  People  v.  De  Comreey,  1  OsL 
134;  McCam  v.  UnUed  Siatee,  2  Wy.  267.  This  is  plainly  one  of  the  cases 
where  the  discretion  of  the  court  should  be  exercised  to  allow  the  proaeon- 
tion  to  count  on  more  than  one  criminal  charge,  "in  order  to  meet  the  evi- 
dence as  it  may  transpire,"  for  in  a  great  many  cases  it  is  impossible  to  say 
whether  the  evidence  will  make  out  larceny  or  embesslement;  and  where 
the  distinction  between  these  offenses  is  strictly  maintained,  and  even  where 
it  is  not,  tJl  questions  arising  out  of  the  evidence,  when  it  proves  a  different 
crime  from  that  charged,  are  avoided  by  the  joinder  of  counts  for  both 
ofifonses.  And  to  these  slso  may  be  joined  a  count  for  obtaining  goods  under 
false  pretenses:  See  note  to  State  v.  BeU,  92  Am.  Dea  662.  This  note  treats 
the  subject  of  when  the  prosecutor  will  be  oompdled  to  elect  between  two 
or  more  counts  of  an  indictment;  and,  in  this  connection,  see  slso  the  note  to 
Ben  V.  State,  58  Am.  Dec  238-260^  treating  of  the  joinder  of  ooonts  in  an 
indictment. 

Conviction  qf  either  Larceny  or  Bmbemlement  under  Indictment  for  Other* — 
This  could  not  be  done  at  common  law;  for,  as  we  have  seen,  it  is  necessary 
to  aver  the  fiduciary  relation;  or  in  other  words,  the  indictment  for  embes- 
slement must  be  framed  under  the  statute:  See  Oommonweaith  v.  Simpeom,  9 
Met.  138;  FuUon  v.  State,  13  Ark.  168;  People  v.  AOen^  5  Denio^  76;  Begina 
V.  Moah,  Dears.  0.  0.  626;  S.  0.,  36  Ibig.  L.  ft  £q.  592;  Begima  v.  OoHmtt, 
Dears,  ft  B.  166;  though  see  Bex  v.  Baigh,  7  Cos  C.  0.  403;  an  early  case, 
where  it  was  held  that  an  indictment  for  larceny  was  good  in  embeizlement 
by  bailees.  The  case  has  not  been  followed,  however,  and  is  virtually  over- 
ruled in  thoee  oases  whiflh  require  the  averment  of  the  fiduciary  capacity. 
We  oondade^  thsrstos^  Ihal^  in  the  absence  of  statute  permitting  it^  a 
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▼ifltion  of  embenlaiiimit  oumot  be  had  upon  an  indiofeniMil  lor  iMrooay. 
8aeh  vtetntos  have  been  pawfii!  in  mom  atetM. 

In  IBnglandy  oonTietiofn  can  be  had  of  either  oflRuiae  vnder  aa  IndietBMnft 
dtaigmg  the  other:  See  24  ft  25  Viet,  e.  M^  aeea.  3^  6^  72;  Jtmiim  r. 
aMp0-,L.K2aC.  12S. 

Ib  Tnwriaiana^  imdar  a  statate  whieh  pnmdea  thai  fai  proaeeatioM  for  em- 
bew!emfint»  if  the  evidenee  eataUiahea  net  embeaakment  bat  huroeny,  the 
Jiny  may  retom  a  Tordiet  that  the  aeenaed  **  ia  not  gnil^  of  embenlemenl^ 
bnt  ia  goilty  of  hooeny,"  a  Terdiet  which  omitted  the  worda  **  not  guilty 
of  embesdomeiit^'*  waa  anffiount:  8iaU  ▼.  P^iemd,  83  La.  Ann.  1161.  Bat 
ea  aa  indiotaisnt  for  emheadement^  the  Jnry  cannot  find  the  aeeoaed  goilty 
of  a  breach  of  troat:  SiaU  t.  Beoimaii,  14  Id.  278. 

In  Teona^  the  atatate  makea  theft  indnde  embeif lementi  and  therefore,  on- 
dv  indiotmaBt  for  the  former,  conTiotion  may  be  had  of  the  latter  oSenaei 
and  thoreCore  evidence  of  the  latter  ia  admiBriWe,  and  the  ooort  may  with- 
dsaw  from  the  Joiy  the  iaooe  of  theft,  andaabmit  thalof  embeaalomentalonet 
WmmmUT.8iale,ll  Te».  Ap^  414;  iWrngo  t.  iSifcrfa^  8  Id.  408;  and  aee  flirilhi 
▼.  M*^  4  Id.  aOOi  JM^  ▼.  Aflle,  88  Tex.  763. 

In  aome  atatea  the  crime  ia  larceny,  and  ia  indictable  aa  aoehs  SialBr.Bm^ 
far,  28  ICnn.  90;  AMs  ▼.  ilTeM^  22  Id.  76.  Bat  even  vnder  each  a  atatate  an 
indictaaent  ia  good,  which,  after  deacriUng  in  the  worda  of  the  atetnte  the 
act  of  aa  agent  feaadnlently  converting  the  motuj  of  hia  emplcyer,  wamea 
theoOenee  "embeailenient";  StaUr.  Bwett,  2 Or.  127. 

FdBm^  cr  Jfbdaneanor.  — Moat  of  the  atetatea  make  embeaalement  a  felony 
wfaonever  larceny  ia:  2  Biahop'a  Orim.  Law,  aeea.  828^  880^  the  amoant  taken 
and  converted  determining  whether  the  crime  hi  a  f deny  or  a  misdemeanor. 
Bat  the  embenlement  of  on,  Foc/Ua^lofi  v.  Aole,  72  Ala.  272,  horae,  or  any 
other  animala  ipeciiied  in  the  atatate^  aometfanee  becomea  by  virtae  thereof 
a  iekmy,  iiieipcolife  of  the  valae  of  the  animala:  Peopfa  ▼.  Bakurw^  62  OaL 
138L  In  Kentooky,  the  agent  of  a  corporation  ia  gailty  of  a  felony  when  he 
frandnlently  converte  money  "placed  under  Ida  care  or  management  aa  each 
hot  the  agent  of  an  individnal  doee  not  commit  a  felony,  onleai  he 
money  "inteaated  to  him  for  delivery  at  aome  place  or  to  aome  per- 

n":  Jflwataf  ▼.  JredHnrfcfge^  4  Met  (Ky.)874. 

VBm.  — The  general  rale  i%  that  acme  act  of  apprqpriatioa  or  conTendoa 
be  all^^  and  proved  to  have  taken  place  within  the  Joriadiotlon  of 
the  ooort:  See  Zcwte  v.  People,  61  Barb.  226;  ifflote  v.  Boner^  22  Kan.  17a 
And  where  there  are  cootinnoaa  acta  conatitating  one  embeadement,  the  trial 
may  be  had  in  any  coanty  where  any  of  the  aeveral  acta  of  oonveraion  were 
coBBmitted,  or  in  the  coanty  where,  en  being  called  npon  to  accoont^  the 
accoaed  denied  receiving  the  money  or  property:  See  1  Wharton'aCrinL  Law, 
aee.  288;  Ra  ▼.  fiUtpo,  Baaa.  lb  R.  0.  C.  86;  Ra  ▼.  iftcniodfc^  2  Den.  C.  C. 
288;  &  a,  8  Bog.  L.  lb  Eq.  677;  Ra  v.  TV^far,  8  Bee.  lb  P.  606;  CtepMI  v. 
SkOt^  35  Ohio  St.  70.  Proof  that  the  defendant  received  the  money  in  qnee- 
tica  from  hia  employer,  in  the  coanty  naoied  in  the  indictment^  ia  enoogh,  in 
the  fiiat  inatanwi,  in  the  abaence  of  evidence  from  the  defendant  that  he  car- 
ried the  momqr  into  another  coanty  in  the  coarae  of  lua  daty,  and  before 
any  onlawfnl  coaveraiQn  of  it:  8iaU  v.  Nem^  22  Minn.  76.  Bat  if  the  act  of 
coaTeraioa  waa  performed  in  another  coanty,  he  cannot  be  tried  in  the 
coanty  where  he  received  the  property,  anlam  he  conceived  the  intent  of 
eoounitling  the  crime  when  he  received  it:  Peopfa  ▼.  Uwr^^  61  OaL  376. 
Bnt  where  an  accaaed  charged  with  embeadement  cf  a  ^ding  had  aqob 
Dao.  Vol.  ZCVin-U 
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gelding  deliT«i«d  to  him  m  bailee  in  Sedgwick  Ccfontjf  and  tiiereaffcar  fraud- 
ulently removed  the  animal  for  the  pupoee  of  applying  it  to  hia  cfwn  ue 
from  Sedgwick  to  Sumner  Goonty,  and  traded  it  off  in  that  oovntj,  mad 
then,  npon  demand  in  Sedgwick  County,  refused  to  retain  the  animal  to  the 
person  entitled  thereto  in  aooordanoe  with  the  terms  of  his  bailment^  and 
fslsely  stated  that  the  animal  had  strayed  away  from  him,  tlie  offsnae  of  em* 
benlement  was  complete  in  Sedgwick  Cknmty,  and  the  aoooaed  waa  properiy 
tried  and  oonTioted  in  that  ooon^:  Stale  ▼.  Small,  26  Kan.  20O.  So  -wliere 
an  agent  of  a  company  in  California  emheaalad  its  money  by  drawing  a  cheek 
in  another  state,  in  his  official  capacity,  in  favor  of  hia  broker,  who  obtained 
the  money  In  California  and  converted  it  to  hia  principal's  nae,  the  conrta  of 
California  had  jnnadiotion  of  the  offense^  the  agent  baring  been  arrested  in 
that  state:  Ex  parte  Hedie^,  31  CaL  lOa.  So  an  indictment  which  alleges 
the  delivery  to  the  defendant  at  D.,  in  the  wmaty  of  H.,  of  a  deed  d  mort* 
gage^  on,  etc,  to  be  carried  by  him  to  the  grantee  named  therein,  and  to  be 
delivered  by  him  to  said  grantee  at  B.,  in  the  county  of  S.,  and  that  the  da- 
f endant  did  then  and  there  take  and  reoeive  the  same  into  his  poeseeaioa,  to 
be  by  him  carried  and  delivered  as  aforesaid,  and  that  he  afterwards^  on  the 
same  day,  at  D.,  in  the  county  of  N.,  and  befoie  the  same  waa  by  him  de- 
livered to  the  grantee  at  B.,  feloniously  did  embenle  and  fraudulently 
vert  the  same  to  hia  own  use,  sufficiently  sets  forth  the  general  facts 
to  oonstitnte  the  crime  of  embeszlement  in  the  county  of  N.:  CommomseolKl 
V.  Coneaimon,  6  Allen,  fi02. 

When  an  agent  Is  prosecuted  for  the  embeszlement  of  hia  employer's  money 
in  a  certain  county,  wherein  he  had  poeaession  of  the  mon^,  and  in  which  it 
waa  his  duty  to  account  to  his  employer  upon  demand  being  made,  it  is  no 
defense  to  show  that  he  had  expended  the  money  for  his  own  use  in  another 
county:  OamfheU  v.  State,  35  Ohio  St.  70;  and  so  if  the  state  treasurer  onuts 
to  charge  himself,  in  the  county  where  his  office  is  kep^  with  the  receipt  of 
mcney^  or  if  he  denies  its  receipt  there,  it  is  evidenoe  of  an  embenlenient  in 
that  county:  People  v.  MeKmne^,  10  Mich.  M. 

In  liaine  and  Texas  the  rule  is  even  more  liberaL  Thua  under  Maine  Re- 
vised Statutes,  chapter  156^  section  7,  if  a  person  to  whom  property  ta  in- 
trusted in  Maine,  to  be  by  him  carried  for  hire^  and  delivered  in  another 
state,  shall,  before  such  delivery,  frandulently  convert  the  same  to  hia  own 
use,  the  offense  is  puniihable  in  Maine^  whether  the  act  of  conversion  be  in 
that  state  or  another:  State  v.  HaaheU,  83  Me.  127;  and  in  Texas  a  proaeon- 
ticn  for  embezzlement  may  be  maintained  either  in  the  county  in  which  the 
accused  took  or  received  the  property  embeziled,  or  through  or  into  which 
he  may  have  undertaken  to  transport  it:  Reed  v.  Staie,  16  Tex.  App.  66d. 

EvxDiKGX  upon  indictments  for  embesdement  is  to  a  great  extent  inferen- 
tial: 1  Wharton'a  Crim.  Law,  0th  ed.,  sec.  1062  a.  For  example,  acting  in  an 
office  may  be  sufficient  proof  of  authority.  Thus  if  a  person  reoeives  money 
aa  a  ateward  of  another,  this,  in  the  absence  of  other  evidence,  is  su£Beient 
proof  of  hii  being  a  steward  to  support  an  indictment  for  embezding  the 
money:  Rex  v.  ReaoaU,  1  Car.  ft  P.  312;  RexY,  WeOkiffe,  1  Id.  464^  457. 

Cot^feeeione  and  Admieekme,  —  Evidenoe  of  ocnfeasions  alons^  unanpported 
by  corroborating  facts  and  ciroumatanoes,  ia  not  sufficient  to  convict:  Peopk 
V.  Hemeeeey,  15  Wend.  147;  see  also  note  to  SiaU  v.  WUUame,  78  Am.  Doe. 
250,  on  proving  eorptu  delktL  But  a  confession  which  relatea  to  a  conne  d 
eondnot  pursued  by  the  defendant^  during  hia  whole  empk>yment  in  the  aar- 
rioe  of  a  person  whose  property  he  is  alleged  to.have  embeadod,  nsosssaiHy 
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Imm  refiarenoe  to  and  cbafaoterim  aU  the  aoto  and  maUara  diargad  to  hava 

done  wxthin  tbat  time:  CommomBeaUk  /.  Sawtefk,  5  K.  B.  Rep.  S13 

.).    Thva  in  a  oonTwaation  anbaeqnent  to  the  alleged  aota  of  embesda- 

it»  there  waa  evidanoe  that  the  defendant  admitted  that  he  had  been 

monej  from  his  employer  ever  ainoe  he  began  to  work  for  him,  bat 

coadd  not  tell  how  much  he  had  taken;  bat  no  allnaion  waa  made  to  the  ape- 

cifie  inattera  charged  in  the  indictment  in  wordi  and  flgaraa.    Under  thaae 

eireiimatsnoaa^  it  waa  held  that  an  inatraction  that  the  jory  ahoald  not  oon« 

■idar  the  oonfeeaion,  onleaa  it  had  reference  to  aome  of  the  apeoiflo  mattera 

diaiged  in  the  indictment^  waa  aofficiently  ^ToraUe  to  the  defendant:  Id. 

60  alao  an  admiaaion  by  a  peraon  indicted  aa  aerrant  to  gaardiana  of  the  poor 

«f  a  pariahy  each  admiaaion  being  contained  in  the  condition  of  his  bond  for 

the  performance  of  hia  datiea  aa  treaaarer,  coapled  with  an  act  of  Parliament 

apacifying  thoae  datiea,  ia  aofficient  evidence  of  the  natore  of  hia  appointmenti 

JfeaT.  Wdch,  I  Ben.  a  C.  199;  a  C,  2  Oar.  lb  EL  296. 

Prommg  IntaU  bff  Similar  Aett,  —  Evidence  of  other  acta  of  embeszlement 
eommitted  at  aboat  the  aame  time  with  the  principal  offence  ia  admiaaible  ta 
ahow  gaQty  intent;  bat  anch  eyidenoe  can  have  no  farther  legitimate  effect, 
and  must  be  confined  by  the  eoort  within  ita  proper  acope  by  meana  of  appro- 
priate inatrnctiona;  and  a  failare  ao  to  do  woold  be  groand  for  a  new  trial: 
OmmmweaHh  ▼.  Shepcurd^  1  AUen,  576;  aeeiZes  ▼.  Rkhaardafmt  8  Cox  C.  0. 448; 
&  C,  2  Foat  ft  F.  343;  PeojpHe  v.  Oroff^  66  CaL  271 ;  eofiUra:  KHU  t.  PwpU,  82 
HL  42S.  On  tiie  trial  of  an  indictment  charging  a  "  book-keeper,  aa  dark,  aer- 
vant^  or  agents "  with  embesaling  the  money  of  hia  employer,  on  September  let, 
the  government  pat  in  evidence  the  booka  of  the  employer  containing  entriea  by 
the  defendant  from  October  let  of  the  aame  year  to  Febraary  6th  of  the  next 
year,  alao  evidence  of  admiaaiona  by  the  defendant  in  regard  to  falae  entriea 
of  aaid  Feliraary  2d  and  6th,  to  the  effect  that  he  took  |76  on  Febraary  2d 
and  $900  on  Febraary  6th;  bat  there  waa  no  evidence  that  he  took  money 
on  any  of  the  previoaa  dataa,  except  what  appeared  apon  the  booka  aa  intro- 
dnoed.  The  jadge  ruled,  aa  raqneated  by  the  defendant^  that  the  evidence 
preaented  by  the  booka  woold  not  in  itaelf  amoant  to  an  embenlemen^  or 
alone  warrant  a  conviction.  The  government  waa  then  allowed  to  elect  and 
rely  apon  the  tranaaotion  of  Febraary  6th  aa  the  principal  embeidement^ 
and  that  of  Febraary  2d  aa  evidence  of  the  intent  with  which  that  act  waa 
done.  And  it  waa  held  the  defendant  had  no  groand  of  exception:  Cbm- 
tmmweaUh  v.  BmintUf  118  Maaa.  443.  80,  alao^  no  exception  liea  to  the  admia- 
aion of  evidence  to  prove  that  the  defendant  in  an  indictment  for  embewling 
a  deed  of  mortgage,  which  waa  execated  by  him,  and  which  after  ita  delivery, 
bot  before  it  had  been  recorded,  waa  intraated  to  him  by  a  peraon  with  whom 
it  had  been  depoaited,  for  the  parpoae  of  being  carried  to  the  mortgagee,  haa 
exeoated  and  pat  apon  record  a  deed  of  the  premiaea  aince  the  mortgage 
came  into  hia  poaaeaaion,  althoagh  it  waa  not  introdnced  antil  after  the  evi- 
dence in  defenae  had  been  pat  in:  CiimmonmeaUh  v.  Cbnetmnofi,  6  Allen, 
602.  It  ia  not^  however,  competent  for  the  defendant  to  prove  that  he  re- 
ported promptly  to  hia  employer  another  tranaaotion  not  connected  with  the 
acta  complained  of,  and  of  a  diffarent  character:  CoaU  v.  People^  4  Park.  Or. 


Comsenkm  and  InimL  —  Intent  may  alao  be  inferred  from  abaoonding:  BtM 
▼•  WUBamt^  7  Oar.  ft  P.  838;  from  inaolvency,  denial  of  the  receipt  of  the 
money  or  property,  falaiflcation  of  aoooanta.  etc:  See  atrpiti,  *'Oooveraion," 
and  ''Intent."  80^  alao^  evidenoe  of  the  pecoaiaiy  condition  of  the  aocoaed 
immadiately  prior  to  the  tine  aad  duing  the  tine  the  offuiae  ia  alleged  te 
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have  been  eommitted  ii  oompeteat:  OnUed  8tate»  ▼.  Oamj^  10  Pte.  Rep. 
(Idaho).  Where  an  indictment  alleged  embeslement  by  defendant  of  monoj 
which  came  into  hie  haade  as  station  agent  of  a  railroad  company,  and  tba 
eyidenoe  showed  that  other  persons  in  the  employment  of  the  cmnpany  had, 
by  its  permission,  access  to  the  money  alsc^  and  that  the  aocosed  was  a  maa 
of  high  charaeter  and  a  trusted  empU^yee,  a  Judgment  of  conyictioa  was 
reversed*  And  in  sndh  a  case,  though  his  sappression  of  way-bills  is  compe- 
tent evidenoe  from  which  the  jnry  may  infer  an  attempt  to  defiraad,  his  ex- 
planation that  he  kept  back  the  way*biUs  for  the  purpose  of  discovering  tbe 
thief  should  be  accepted  by  the  jnry  as  trae:  SiaU  v.  BaJdwhi^  80  N.  W.  Bep. 
476  (Iowa). 

Owncnft^i  awl  ilTon-ccMeftf— TVitfmoiqr  ^Hatter. — Ownership  nmat  be 
proved  as  laid:  Rex  v.  ^ssea^  Dears,  lb  &  O.  O.  800;  8. 0.,  7  Cos  Q  O.  884; 
and  seesiipiYfc  The  declarations  of  one  alleged  in  an  indictment  for  emberfa- 
ment  to  be  the  owner  of  embeided  property  are  not  admissible  to  disprove 
his  title  on  the  trial  of  such  indictment  thon^  he  was  dead  at  tiie  time  aodi 
declarations  were  offisred:  (hmmommmUk  v.  Samden^  14  Gray,  804;  S.  C,  77 
Am.  Deo.  886.  In  the  prosecntion  of  a  dark  or  servant  for  embeide> 
ment  of  the  goods  of  his  master,  the  testimony  of  the  master  is  not  ezda- 
sively  primary  evidence  of  his  non-consent  to  the  ccnversicn,  bat  it  may  be 
infened  by  the  Jnry  from  the  circnmstancea  of  the  transaction:  AWs  t.  Por^ 
ter,  26  Ma  201.  Bat  it  is  competent  to  prove  by  the  employer  that  he  never 
anthoriaed  the  defendant  to  do  the  acts  complained  o(  and  that  the  defend* 
ant  has  never  acooanted  or  reported  to  him  for  the  property  diaxged  to  have 
been  embealed;  and  each  evidence  may  be  given  before  tiie  proving  d  the 
secreting  or  converting  to  his  own  nse  by  the  defendant  of  the  property  in 
qnestion:  CoaU  v.  Peopfe,  4  Park.  Gr.  662. 

iiccoiftrf  ftooh. — On  the  trial  of  tiie  secretaxy  of  a  savings  bank  for  embe» 
dementi  a  bo<^  kept  by  the  treasaierin  the  regular  oooxseof  hnmnees  4^  the 
bank,  showing  the  amonnts  paid  over  by  the  aceased,  was  admissihle  against 
him:  Humphrey  v.  People^  IS  Hon,  303.  Again,  a  witness  at  a  trial  of  the 
defendant  for  embesdement  testified  that,  on  a  certain  day  die  paid  the 
defendant  sixty-one  dollars  npon  anaocoant  doe  the  defendant's  employer. 
The  defendant  testified  that  he  took  the  momqr,  end  pat  it  as  xecdved  in  the 
money-drawer,  or  gave  it  to  the  bo<^-keeper.  The  entry  made  by  defend- 
ant in  a  cash-book  credited  witness  with  the  payment  of  fifty  ddlars  only  on 
the  day  on  whioh  the  embeolement  was  alleged  to  have  taken  place,  ^le 
defendant  objected  to  an  inqniry  of  the  cashier  whether  his  cash  ovenaa 
that  day;  and  it  was  held  that  the  qnestion  and  answer  were  sdmimiblex 
CbmrnomiMaA^  V.  iSmoteOe,  5  N.  E.  Bep.  812  (Mass.).  See  also  N|/ra»  ''Poblie 
Officers — Evidence. " 

Parol  Evidence  of  the  inoorporation  of  the  company  employing  the  aocosed 
is  admisdble:  State  v.  Cheek,  63  Md.  864.  And  it  is  snfficient  to  prove  that 
it  assnmed  to  be  and  notorioady  exercised  the  franduses  of  a  railroad  corpora- 
tion: The  prindpd  case. 

On  trial  of  L.  for  embeiding  cotton  alleged  to  be  owned  by  the  ''First 
National  Bank  of  Fort  Worth,**  reodpts  therefor  made  by  L.,  sad  designating 
the  owner  as  "  First  Nat.  Bank,"  together  with  pard  evidence  of  the  mean- 
ing of  the  expresdon,  were  hdd  to  be  admisdble:  Leomard  v.  Siate,  7  Tex. 
App.  417. 

Where  there  has  been  a  written  contract  between  master  and  servant^  in 
whioh  the  natore  of  the  aervioe  is  defined,  pard  evidence  of  the  natore  of  the 
itrvioe  is  not  •^"»*— iM^  unless  notice  has  been  given  to  prodnoe  the 
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nent:  ite  t.  Chpitm,  3  Ooz  C.  C.  126.  Bat  whea  npoa  a  trial  for  tha  am- 
btadatnent  of  gooda  balonging  to  tha  gof^ranmianti  whioh  tha  dafaodant  had 
bean  amplojad  to  tnuuport^  biit  had  add,  ha  tottiflad  that  after  ha  had  baen 
diieetad  by  tha  Indian  hnzaan  to  eand  tiiam  to  a  epeoifled  plaoop  a  new  ar- 
fangemeni  waa  nadab  it  waa  held  that  he  could  then  show  what  that  amaga* 
aent  waa:  MeCcmnr,  United 8taie$9  2  Wj.  Tff!. 

Vwoatxram  vot  Babkih  whszt.  ^  A  proeeontion  of  a  dark  for  amheBla- 
ment  in  Haaaadraeette  ia  not  baxred  by  tha  fact  that  ha  waa  a  witaaae  for  tha 
eommonwaaltfa  in  tha  proaecation  of  a  fellow-dark  of  tiia  aama  employer  for 
lazeany  in  tha  aama  ahop:  CcnmMmiomUk  ▼.  WoodMe,  106  Maaa.  fSQL  Whan 
money  ia  embemled,  the  owner  haa  a  right  to  aattla  aa  f  or  a  debt  upon  an  im« 
^iad  ocmtraot;  and  aadi  aetUamant  ia  no  bar  to  a  eriminal  proaecation:  Fag» 
BOM  T.  K»ox^  66N.  Y.  626;  for  tha  ofliBnaa  may  ba  proaecuted  both  drilly  and 
ariaunally:  8taU  ▼.  Bmiger^  66  Mo.  606. 

What  abs  kot  BKmnBs.  — Tha  dafenaea  open  to  tha  aoooaad  hs?a  bean 
to  a  great  extant  indicated  heretofore  in  tha  treatment  of  the  eaaential  con* 
atitaenta  of  the  ofienae.  It  ia  neoaaaaiy  hare  tohidieata  eertain  thingi  whidi 
are  not  defenaea. 

lUegaStif,  — It  ia  no  dafenae  that»  aa  between  tha  principal  and  third  par* 
aoDBy  the  pxindpal  haa  no  right  or  title  to  the  property  embeiadad.  If  the 
emwaal  or  agent  reodre  it  for  or  on  aoooont  of  the  maater*  the  qoeation 
whetiier  the  maater  coald  haye  legally  daimed  it  from  the  peraon  from  whom 
the  eeryant  recdTedit  is  immaterial  and  inderant:  Reaa  ▼.  SeaeaB,  1  Oar.  ft 
P.  310;  Itex  ▼.  WelUnffB,  1  Id.  464;  Rex  t.  Orman,  Beara.  0.  0.  676;  &  C,  7 
CozO.  C.  46;  Itexr.  Sutbur,  L.  R.  1  C.  C.  230;  aeeiStela  t.  Twme^,  61  Ind. 
639.  Nor  ia  it  any  def enae  that  the  money  waa  intraated  to  the  defendant 
for  an  illegal  parpoee:  Oommomeealth  t.  Cfoaper,  130  Maaa.  285;  or  that  it  waa 
money  collected  on  a  lottery  ticket:  Woodwofd  ▼•  8taU»  103  Ind.  127;  or  that 
it  waa  money  paid  for  theparohaaa  of  poda  on  a  race:  Siaie  t.  Shoddy  80  Mo. 
S88.  And  liqaora  kept  for  aale  in  violation  of  law  may  be  the  aabjecta  of  la»- 
oany,  and  the  j^rooeeda  of  their  illegal  aale  the  aabjeotof  embessiflment:  Com^ 
momwmUk  t.  SmUk,  129  Maaa.  104.  It  ia  no  defenae  that  the  agent  of  a 
foreign  eoiporation  indicted  for  embesdement  had  noaathority  toreodfethe 
money  embeidad  becanae  he  had  not  filed  the  certificate  neoaaaaiy  to  em- 
power him  to  cairy  on  baaineaa  in  the  atate  for  the  oofporation:  Biaie  ▼• 
Tmnqft  81  Ind.  659.  So  to  an  indictment  for  embeiding  cotton  alleged  to 
belong  to  a  national  bank,  it  ia  no  defenae  that  the  law  diaablea  aaob  benka 
from  owning  personal  property  or  taking  liena  thereon.  The  qoeation  of 
vftra  dm  cannot  be  conaidered:XeoiiarcfT.  iffAtfe^  7  Tex.  App.  417.  ThefiMl 
that  an  aaaodation  of  peraona  whoae  money  waa  embeaded  by  ita  aenrant  waa 
an  nnlawfol  one^  becanae  it  adminiatered  to  ita  membera  an  oath  made  nn« 
lawful  1^  atatnte^  waa  hdd  to  be  a  good  defenae  by  aome  of  the  jndgeax  B^ 
plaaT.  iTiMi/;  8  Gar.  ft  P.  642;  eneRexY.  Hail,  1  Moody  C  0.  474;  ReffimaY. 
JiiOer,  2  Id.  249;  Rexr.  Beaecdi,  1  Gar.  ft  P.  464,  467.  Bat  the  fact  that  a 
aodety  otherwiae  lawfal  haa  aome  rolea  which  are  against  public  policy,  aa 
being  in  reatraint  of  trader  ia  no  defenae  for  au  offioer  thereof  who  conTerta 
itafnnda:  Reffmar.  8(amer,  L.  R.  1  G.  0.  230. 

Loffimg  Tra^  or  making  nae  of  a  decoy  or  other  deception,  in  order  to  oatoh 
the  ddendant^  ia  no  defenae  to  a  proaecation  for  embeidement.  Thna  if  the 
maater  giTca  marked  money  to  another  to  expend  in  hia  ahop  for  the  porpooe 
af  deteotiog  a  aarvant  whoae  actiona  haTe  aroaaed  hia  aaapidona,  and  the  aer* 
fiat  is  eanght  in  the  trap^  he  ia  gailty  of  embeslemen^  and  may  be  prop* 
eriy  ccBTieted  thereofi  ReffiMk  7.  Om^  Deara.  G.  G.  289;  8.  G.,  OGozG.  C 
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296;  24  Bbg.  L.  ft  B9.  000;  Bexr.Wkmimt^kum,9hmA.n2;  BaT.  Seadge, 

suiott;  &a,BiiM.ftKaai«o;  jfosT.iiitomsov.  ftK.413;  aa. 

SCoaiaa8S4. 

Proeeei»  </  Pfopertif  mag  U  WmAemied:  See  Mipr&  In  laioeiiy,  the  prop- 
erty etolen  miut  have  been  in  the  proeecatar^e  poeMerion  in  epecie  nt  th* 
time  of  the  teVing;  and  if  it  appear  that  the  money  or  goods  stolen  w«re  not 
Hioee  iHdoh  had  been  in  the  proeeoator's  possassion  but  their  piodnoe^  the 
proseentJon  lulst  1  Wharton's  Grim.  Law,  eeo.  M8.  This  is  not  ao^  how- 
ever, in  embeolement;  and  ''a  proaeeation  lor  embenleaient  may  follow 
momqr  embeaiM  throogh  a  doasn  reinTestDMBt^  so  long  aa  it  ia  in  the  em* 
besder's  hands":  1  Wharton's  Grim.  Law»  see.  1016;  eee  J2»t.  Anfey,  12 
GozG.  a40;  Bm^,  TV^t SBoe.  ft  P.  006;  &  a,  2Leaoh,  074;  BezY.  ffaU, 
S  Stark.  67;  Semr.  Oak,  L.  R.  2Q.  B.  D.  141;  Bmmtm  ▼.  Browm,  02  Iowa» 
437;  BoHtY.  Pmple,  01  K.  Y.  6;  bnt  aee  LeamardY.  8Mb,  7  Tex.  Appi  417; 
WM  Y.  Siaie,  S  Id.  810.  Thns  where  aa  innkeeper  frandnlantly  oonTorted 
tranka,  which  he  obtained  npon  oheeka  glTon  him  by  a  gnest^  he  waa  guilty 
of  embeadement  voder  the  alatnte:  P^opte  ▼.  HmAtmd,  86  Mich.  806.  Nor 
ia  it  a  defense  that  the  aeenaed  deposited  a  wwihlsss  seeority  in  pbee  of  the 
■oney  emheaded:  BemY.  gammon.  Boss,  ft  B.  a  a  221;  8.  G.,  S  Leach, 
1063;  Bex  ▼.  Mail,  3  Stariu  67;  Bmmtm  ▼.  ^nnsii,  02  Iowa»  437. 

BwKivuio  Kmwm.mp  Goosa.  —>  Where  embeadement  ia  by  the  atatnte 
made  larceny,  it  ia  oertainly  indictable  at  ooimnfln  law:  Ba  ▼•  Frampiom, 
Deara.  ft  K  W;  for  the  offmse  then  standa  upon  the  eame  footing  aa  re- 
eeinng  stolen  goods.  Bnt  where  "reoeiying*  is  made  a  alatntory  cOenae, 
and  ia  ezdnsiTdy  onnflned  to  goods  stolen,  and  embeadement  ia  not  made 
larceny,  this  may  preolnde  the  receiving  of  embeailed  goods  from  being  in- 
difltaUe  at  common  law:  See  1  Wharton'a  Grim.  Law,  eeo.  1004.  In  Teacaa, 
it  is  not  a  crime  to  reoeiTe  emheaded  property,  knowing  it  to  hare  been  em- 
beaded:  LmU  ▼.  Siaie,  12  Tex.  App.  270.  In  an  indictment  for  reoeiving 
gooda  whidi  had  been  embeailed,  knowing  that  they  had  been  emheaded,  it 
ia  not  neoeasary  to  aver  that  the  pereon  embeading  waa  the  deik  or  eerraat 
o£  the  owner:  People  ▼•  Biein,  1  Park.  Gr.  202.  And  where  eeveral  are  in- 
dietod  for  reoeiTing  embeided  goods,  all  who  are  oonlederataa  may  ba  con* 
rioted,  thongfa  the  gooda  were  recdved  at  difflbrent  timee  and  pUoes^  and  all 
were  not  present:  Id. 

Kahdnal  Bahks.  —  Kmbeademente  provided  for  by  the  United  Statea 
atatntes  are  not  cognimhle  by  the  atato  oonrta,  bat  mnat  be  tried  in  the  f  ed« 
oral  -conrta.  The  embesdement  of  the  fonds  of  a  national  bank  ia  oovered 
by  the  United  States  Bevised  Statutes,  section  711,  whidi  defines  the  ezdndva 
Jnrisdiotion  of  the  federal  oonrts:  iVopfe  t.  F<mda,  20  K.  W.  Bep.  26  (Midi.)^ 
CommtmweaUh  ▼.  Keiner,  02  Pa.  St.  372;  CommoMPeaAA  ▼.  ^eftoa,  101  Maaa 
204;  CkmnumweaWk  y,  FuUer,  8  Met.  313;  SiaU  ▼.  Ttdler,  84  Gonn.  280.  And 
even  an  aooessary  to  an  embesdement  of  the  funds  of  a  nationd  bank  oaa- 
not  be  punished  by  a  state  court,  sinoe  jurisdiction  over  the  principal  ia 
neoeasary  to  jurisdiction  over  the  aooessary:  ConutumweaUk  v.  Mfcm,  miprtL 
But  if  an  embesdement  is  committed  in  oonneotion  with  such  an  institntafln, 
which  is  not  punishable  by  the  federal  stetute^  the  steto  tribunals  have  juris- 
diction:  CommonueaUh  v.  Tewney,  07  Mass.  00.  Thua  the  act  of  Gongreas  of 
1825,  making  it  a  crime  for  any  person  employed  in  the  United  States  mint 
to  embezde  any  of  the  metals  used  in  coining,  or  in  the  prooees  of  being 
coined,  does  not  apply  to  a  derk  or  servant  employed  in  the  mint  who  baa 
nothing  to  do  with  thoee  artides  in  reUtion  to  coinage.  And  if  he  feloni- 
ensly  takee  the  money  of  the  govenimant  after  it  is  edned  and  aet  apart  for 
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the  oomnwm  law  or  IooaI  stetatei^  m  adminktand  \ff  the  ttito  eooiiiy 
fivea  antibority  for  the  pnninhmmit  of  such  clerk  or  wnwuiX,  whan  from  his 
emplojnMiit  he  is  not  brought  within  the  aoi  of  Oongrow;  CommommnHk  t. 
ir«CdUMo%  2  PUb.  Ou.  884.  On  the  trial  of  an  indieiment  nndor  the  na- 
tumal  baaidsg  Mt  of  1864,  Jona  8  (13  Stel  at  Lugo,  116),  for  embesding, 
abatracUi^  and  willfolly  xniaapplying  the  moneyi  and  fnnda  of  a  bank,  of 
whieh  defendant  was  oasbier,  with  intent  to  injnre  and  defrand  the  bank,  the 
dsf endant  eannot,  in  order  to  disproTO  the  averment  of  intent,  prore  that  his 
taking  the  funds  of  tiie  bank  and  using  them  in  stock  speculatioos  were 
^nown  to  the  president  and  some  of  the  directors  of  the  bank,  and  were 
sanctiotted  by  them,  and  that  his  dealings  therewith  were  intended  for  the 
aeoonnt  and  benefit  of  the  bank,  and  were  believed  by  him  to  have  been 
sanetifloed  by  the  premdent  and  some  of  the  direotors,  slthongh  there  was 
no  reaofaitioa  of  the  board  of  direotors  antfaortnng  or  sanoticming  them: 
UmkedSiatmy,  Taikdor,  11  Blatohi.  874. 

PuBUO  QmoBBS  are  made  indictaUe  for  embecdement  of  the  pnblie 
moDoys  imder  statntes  which  vary  in  their  terms  in  different  Jurisdictions; 
but  iHiiflii  bear  to  one  another  a  sufficient  similarity  to  Justify  the  deduction 
of  sonio  few  general  rulee  of  construction.  To  detail  the  various  statutes  of 
the  several  statee  would  be  a  measure  of  doubtful  advantage;  and  therefore 
eoffioe  it  to  say  that^  in  his  search  for  authorities,  the  ]^ractitioner  should  first 
carefully  study  the  statute  of  his  own  state,  and  then  eee  whether  or  not  it 
ia  materiaDy  variant  from  that  involved  in  the  dedsian  under  ocnsideration. 
Stin,  though  etatntes  of  difierent  statee  are  seldom  identical,  a  marked  simi* 
laiity  is  observed  among  them,  and  thns  it  is  that  courts  of  differoot 
jurisdictions  arrive  at  the  same  conclusions  in  construing  their  respective 
enaotmeots.  (8ee^  as  construing  special  statutes,  Ufdted  Siatm  v.  Cook,  17 
WaIL168;  AyC  v.  ifftate,  60  Oa.  818, 826;  i9fote  v.  JC^n&tO;  1  Wils.  174;  &  a» 
1  Id.  186;  a  a,  1  Id.  190;  SUmUv.  MeOar^,  1  Id.  206.)  In  the  Kansas  statute 
prohibiting embwlement  by  an  **  agent,"  etc.,  of  any  **  corporation,"  the  word 
**cogpogatiop"  cannot  i^ply  to  the  state;  but  in  the  latter  half  of  the  same 
section,  the  ezpreesion  "any  agent"  extends  to  and  includes  the  agent  of 
any  party,  whether  private  person,  partnership,  corporation,  or  state:  8tai§ 
V.  Bamenift^  22  Kan.  170. 

FaUdStif  4if  StaMeo,  — In  the  first  place,  it  is  perfectly  competent  for  the 
Icgislatare  to  declare  that  certain  specified  acts  of  public  officers  shall  oon- 
etitnte  and  be  punishable  as  embesidement:  SkUo  v.  dluneh,  22  Minn.  67. 
And  furthermore,  a  statnte  may  provide  that  a  person  holding  no  fiduciary 
relation  may  be  guilty  of  tiie  crime  as  well  as  one  who  occupies  such  a  posi- 
tion, as  in  the  case  of  the  Kew  York  statute  of  1876,  which  relates  to  pub- 
lic numeys  and  rights  of  property,  and  provides  that  "  every  person  "  who 
does  the  acts  ennmerated  shall  be  guilty  of  the  crime:  Bork  v.  People^  91 
N.  Y.  6;  see  abo  8(ai$  v.  Sxnidoo,  33  La.  Ann.  263;  People  v.  Doee,  89  GaL 
42a 

LtabiUtif  </  OJIeen^  Gierke,  Depiake,  and  Otkere,  —The  sUtute  will  not 
be  restrained  to  principal  officers,  unless  its  language  makes  such  a  oonstmo- 
tion  obligatory.  Thus  the  act  of  Congress  of  August  6,  1846,  for  the  safe- 
keeping of  public  moneys,  is  not  restrained  to  principal  officers;  and  a  dark 
of  ^e  assistant  treasurer  of  the  United  States  is  a  public  officer:  UnUedSiaiee 
V.  KartweO,  6  WaU.  886;  see  abo  IMle  v.  Staie,  69  Ala.  78.  In  Louisiana, 
a  dark  of  tiie  administrator  of  finance  who  converts  public  money  to  his  own 
is  liable  to  indictment  under  a  statute  providing  for  the  punishment  of 
aa^  olBosr  or  ether  psnoa  charged  with  the  coUecticn,  receipt^  safe>keep" 
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ing,  etc.,  of  pnblio  money,  who  ahall  convert  it  to  hia  own  nee ":  Staie  t. 
ExnieioB,  83  La.  Ann.  253.  And  ao  nnder  the  etatote  of  Ohio  (2  Swan  &  C. 
1606),  which  makee  any  participation  in  the  act  of  embeszling  pnblio  money 
an  act  of  embecsiement,  any  person  aiding  or  participating  in  the  conTeraioA 
of  pnblio  money  by  an  officer  intnuted  with  it  is  guilty  of  embezgleaient> 
Utomgh  ench  person  is  not  himself  an  officer  intmsted  therewith:  Bnum  ▼. 
State,  18  Ohio  St.  496;  see  Bwis  ▼.  People,  91  K.  Y.  5.  A  deputy  sheriff  is 
an  officer:  8taU  ▼.  Brooke,  42  Tex.  63;  see  State  ▼.  Brandt,  41  Iowa,  690;  and 
as  to  cfe  /ado  officers,  see  lit/ra.  The  statutes  also  frequently  speak  of  *'  any 
officer,  clerk,  or  other  person,*'  etc:  People  ▼.  McKitmey,  10  Mich.  54;  see 
also,  upon  the  point  that  clerks  and  deputies  of  public  officers  may  tiiem- 
selves  be  pnblio  officers,  note  to  SheUfif  ▼.  Aleom,  72  Am.  Dec.  184,  185. 

What  Offieere  are  PMie  Qfieere,  —  It  is  not  necessary  that  pnblio  officials 
to  be  within  the  statute  should  be  designated  eo  nonmie.  The  words  "public 
officer  "  in  the  statute  are  construed  to  include  any  official  who  is  properly 
within  the  definition  of  that  term.  (See  note  to  Shelby  ▼.  Alcorn,  72  Am.  De& 
179-189,  containing  a  full  snd  eztensiTe  treatment  of  the  question,  who  ars 
public  officers.)  ^us,  the  state  treasurer:  People  v.  McKmney,  10  Mich.  54; 
deputy  state  treasurer:  State  ▼.  Brandt,  41  Iowa,  593;  county  treasurer:  Suue 
T.  SndOi,  13  Kan.  274;  and  school  treasurer:  Co/mmonweaUh  ▼.  Morrieey,  86 
Pa.  St.  416,  — are  "public  officers  *'  within  the  statutes  concerning  embenl^* 
ment  by  suoh  persons,  though  not  specially  named  therein.  And  so  is  a  town 
collector  of  taxes:  State  v.  WaUon,  62  Me.  106;  a  county  superintendent  of 
common  schools:  People  v.  Dose,  39  CaL  428;  a  public  administrator:  State  ▼. 
Boroweky,  11  Nov.  119;  a  justice  of  the  peace:  Crump  r.  State,  5  S.  W.  Rep. 
182  (Tex.),  distinguishing  JSiioar<24V.  State,  2  Tex.  App.  625;  a  deputy  sheriff: 
StaU  T.  Brooke,  42  Tex.  63;  a  drainage  commissioner:  StaU^.  Welle,  13  N.  E. 
Rep.  722  (Ind.);  a  selectman:  State  ▼.  Boody,  03  N.  H.  610;  and  a  city  mar- 
shal: People  y.  Potter,  35  CaL  110. 

But  as  the  offense  is  statutory,  the  defendant  must  be  included  within  the 
terms  of  the  statute;  and  if  the  statute  is  so  worded  as  not  to  include  him  or 
his  office,  an  indictment  thereunder  will  not  lie  against  him.  Thus  it  was 
held  that  a  county  auditor  is  not  an  officer  charged  with  the  custody  of 
moneys  belonging  to  the  state,  within  the  Ohio  statutes:  State  ▼.  Newton,  21 
Ohio  St.  265.  And  so  United  States  Revised  Statutes,  section  5604^  provid- 
ing that  clerks  and  other  officers  of  the  United  States  courts  failing  to  deposit 
moneys  as  required,  or  who  couTert  the  same,  shall  be  deemed  guilty  of  em- 
beszlement,  does  not  cover  the  case  of  an  assignee  in  bankruptcy  who  oonverti 
to  hia  own  use  the  money  which  comes  to  his  hands;  nor  is  there  any  statnts 
making  such  an  offense  embesslement:  United  Statee  v.  Bixby,  10  Bias.  238. 

"  Treaenry,"  Meaning  qf  in  Statute,  —The  word  "trsasniy  "  in  the  Michi- 
gan statute  refers  to  no  particular  building  or  locality;  and  money  is  '*  in  the 
treasury  "  when  within  the  custody  or  control  of  the  treasurer;  and  if  em- 
bezzled when  so  within  his  custody  or  control,  it  is  an  embeidement  in  the 
treasury:  People  ▼.  McKmney,  10  Mich.  54. 

PtMie  Property  or  Money — Need  not  haioe  been  Paid  into  Troamtry. — Hsgo- 
tiable  bonds  of  a  municipal  corporation,  complete  in  form  and  capable  of  be- 
coming effective  instruments  in  the  hands  of  a  bona  fide  holder,  are,  although 
uniBsued,  *'  property  '*  within  the  meaning  of  a  statute  conoeming  tiie  embea- 
zlement  of  public  rights  of  property:  Bork  v.  People,  91  N.  Y.  5.  It  is  not 
necessary  that  the  money  embcoiied  should  have  been  paid  into  the  publis 
treasury  in  order  that  it  may  become  public  money,  any  more  than  it  is 
neoessary  that  money  or  property  should  be  delivered  to  the  master  in  ordor 
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thttt  U  nuiy  baeooM  Hm  vuMtarU  Tliu  a  tofim  onDoelor  of 
dofHid  an  indietnwnt  for  enbeoleoMat  oa  ths  groond  thai  montj  ooDaotid 
hj  him  is  nfli  tho  town'a  moD^  wxiSL  it  is  psid  into  tha  tmsazyt  Aofs  ▼. 
ITflftM,  02  Mo.  100.  8o  Dunqn  oollootsd  as  whaifsga  and  tolls  boooms  tho 
pruportjr  of  tlio  stato  as  soon  as  oollootod,  and  are  oapable  of  being  embonlad 
before  beiog  paid  into  the  state  treasoxy:  P^opie  ▼.  Oraiff  06  GsL  2!71.  And 
vbHo  a  ootporation  gave  to  the  state  tieasnreiy  in  payment  of  tazea,  diven 
diefti  matning  at  diibrent  times^  it  was  held  that  on  payment  of  each  one 
«f  tlieoe  dxalfcs  tiie  amount  thereof  was  money  paid  into  the  treasnryy  for  the 
wiheaglement  d  which  the  treaamef  would  be  liaUe^  and  that  it  was  an  in- 
ooneet  Tisw  to  olaim  that^  vntil  the  entire  amoont  had  been  reoeivedy  no 
paynant  into  the  traasoiy  had  been  madot  bat  that  the  treasarar  held  the 
faMtaOmanta  aa  troatae  for  tho  oompany:  PinpU  ▼.  MeKbmeif,  10  Mioh.  64 

Cb— eiafaa. — The  indJetmant  ahoiild  aet  oat  the  &ota  oonatitatnig  the  eon* 
tenion;  a  aimplo  charge  of  nnlawfal  ooaTorsion  of  pnblio  money  ia  inaofl- 
dant:  StaUT.  Bramli,  41  Iowa»  fiOS,  jwr  IfiUer,  O.  J.;  ffo^y.  Suae,  fiOChw 
313.  8o  it  ia  held^  under  a  atatnte  making  tho  loaning  of  pnblio  mtmtj  on« 
haiilament»  that  tho  name  of  the  peraon  to  whom  pnblio  money  ia  eharged  to 
have  been  nnlawfolly  loaned  ahonld  be  aet  oat  in  the  indiotaiant:  StaiB  t« 
BrameU,  mtpra^  per  Mi]ler»  0.  J.»  Book,  J.,  diaaenting. 

The  mere  fiaihiTO  or  refoaal  of  the  pnUio  offioer  to  pay  ofor  to  the  proper 
office  the  earn  fonnd  dae  from  him  open  a  aettlomant  i»prtma/aek  eridenoe 
ofaconrarBum:  AWst. if Imi^  20 Minn*  183;  iStafeT.Aiaa;  9 R.L  112; ifftate 
T.  CsMeroa,  3  Oeiak.  78;  StafeT.  ZeMar4  60old.  807;  bat  the  crime  of  em- 
haaluuMiat  ia  not  committed  anlaaa  he  haa  oonvertad  the  money  to  hia  own  aaa^ 
cr  otherwiM  miaapplied  it:  StaUr.  SumUemi,  84  Ark.  802;  Stater.  SnmcU, 
41Io«a»003;  iTnitedSiaieer.Foniftke,6UeLeen,B6i;ha%m9BrU^ 
77Ala.2Q2.  Tbaa  the  mere  refoaal  by  a  traaaorer  of  a  aehool  distriot  to  pay 
any  drafts  ordar»  or  warrant  drawn  upon  him  by  tho  proper  aatliority»  will  not 
OQoatitote  ombeBJeimant^  for  there  may  have  been  no  fnnda  in  hia  handa  for 
ttie  pmpoee:  OJ^npim  ▼.  Lee,  25  N.  W.  Rep.  809  (Neb.).  And  a  atill  more 
■trildiig  jnatanoa  of  the  application  ci  tUa  principle  ie  f  oond  in  the  caee  of 
OmmmtoeaUh  t.  JBhfe,  140  Maaa.  279^  ^rtioro  it  ia  held  that  a  town  treaeoxv 
who  cbtaiaa  waasj  from  a  bank  on  the  town'a  nota^  and  naae  the  mon^  in 
Hying  proper  town  ohaigea^  ia  not  gailty  of  embeolement^  althoogh  ho  doee 
not  aoeoont  to  the  town  for  the  money,  and  althoagh  ita  oaa  ia  contri?ed  aa 
part  of  a  aehema  to  defraad  the  town  to  cofor  up  an  embeadement  made  or 
to  be  made.  In  thia  caae»  there  waa  no  oonveraton  of  tho  money  in  qaeatioai 
aad  a  mere  crhninal  intanl^  withoat  a  criminal  aot^  ia  not  poniahable  orind- 
oally.  Therefore  it  ie  proper  for  tho  defendant  to  introdace  evidence  relier- 
bg  bis  refoaal  to  pay  over  mxmej  in  hia  handa  of  ita  feloniooa  intent;  Staier, 
Lmmtrd,  0  Cold.  807.  Bat  the  indictment  ia  not  defective  in  not  negatiTing 
the  exiatance  of  a  good  ozeaae  for  the  failore  to  pay  over  the  pablio  f onde: 
BriUon  V.  State,  Tt  Ala.  202.  In  Iowa»  however,  to  conatitato  the  offenae,  the 
Bunay  moat  have  been  both  miaapplied  and  loot  to  the  atate^  and  therefore 
an  indictment  for  the  embofilement  of  pablio  money  ander  that  atatate 
■hoold  allege  that  the  money  eharged  to  have  been  loaned  ia  alao  onacooanted 
for:  8taU  ▼.  BrantU,  41  Iowa,  893.  And  it  ia  alao  held  that  a  charge  of 
aKreting  and  making  away  with  pablio  moneya  ia  inoonaiatant  with  a  charge 
af  invaating  it  in  property,  in  the  aenae  of  the  atatate;  and  if  it  ia  intended  to 
arraiga  the  aoooaed  on  each,  they  moat  be  inaerted  in  different  ooanta:  Staie 
v.#fti^02Mo.893.  Bat  ordinarily,  an  officer  will  be  liable  ander  the  atatate^ 
vhara  he  repgna  before  the  eipiiation  of  hia  tem,  and  fraadnlently  faila  aad 
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to  pty  oifvrto  his  loofMHor  montj  norifod  hyvutm  id  Ui  oAim^ 
•ad  gatoniooily  rnnhnaAm,  nMna^  and  concerto  the  aune  to  Us  own  um: 
8iaU  ▼.  ITeib^  13  K.  &  B^  722  (Ind.).  It  is  tedmiosllj  inoomet  to  in- 
straot  that  it  was  the  duty  of  a  jnatioe,  upoa  raoetnng  a  fine,  to  '*forthwHli** 
pay  it  orer  to  the  county  treasurer;  but  it  ui  not  gronnd  for  reversal  whsrs 
the  eWdenoe  shows  that  the  defendant  had  never  aooonnted  for  the  uuuiej 
reoeiTod:  Orwnp  t.  SUbU^  6  S.  W.  Rep.  182  (Tex.). 

The  following  are  instanoes  of  sots  of  paUio  offioers  which  have  bean  held 
to  be  embsslenient:  On  the  trial  of  an  indiotment  for  embeiding  public 
moneys  intrusted  to  the  defendant  as  oonnty  treasorer,  it  appesred  in  evi- 
denoe  that  the  defendant^  baring  in  his  hands  a  large  snm  of  pnblie  fands^ 
m^s^aA  as  paid  and  redemned  by  himself,  an  order  on  the  treasniy*  whieh  he 
knew  that  his  predeoecsor  had  redeemed,  bat  neglected  to  mark  as  paid,  and 
credited  himself  in  his  books  with  the  anumnt  of  the  order  as  disbursed  bj 
himself,  and  sabseqvently  retomed  it  to  the  ooonty  auditor  as  paid  by  him- 
self thereby  obtaining  credit  therefor  on  the  latter's  books.  Under  those 
cirenmstancesy  it  was  held  that  the  jnzy  was  warranted  in  finding  an  aotoal 
oonversian  by  the  defendant  of  pnUio  money  to  his  own  use:  Siaie  ▼.  Bamm' 
hager,  28  Minn.  226;  so  a  troasnrer  of  a  eity,  who  xeceired  for  salob  t^ 
aooordanoe  with  the  usual  custom,  negotiable  bonds  of  the  aty,  and  directed 
a  broker  to  sell  them,  and  credit  the  proceeds  upon  a  private  debt^  and  made 
no  entry  of  the  sale  in  the  treasnrer*s  books,  was  goilty  of  a  conversion  ol  the 
bonds,  though  he  did  not  wrongfully  receive  or  obtain  them,  and  was  indict- 
able under  a  statoto  concerning  the  embeadsmsnt  of  public  moneys  and 
property:  BcHt  ▼.  People,  91  K.  Y.  6;  and  so  a  person  who^  leprosnntmg  the 
state  auditor,  and  acting  for  him  in  his  official  ciqpaoity,  receivea  national  cur- 
rency as  part  of  the  revenue  of  the  stete,  and  substitating  for  it  a  enxT«ni^ 
of  less  value,  knowingly  oouverto  or  applies  any  part  of  it  to  his  own  nae^  or 
to  the  use  of  another  person,  i»  guilty  of  a  felony:  IMI»  v.  Siate^  S9  Ala.  73l 
A  mere  neglect  of  duty  nuiy  not  constitoteombesslement^  and  this  distmction 
should  be  oar  ifully  observed.  Therefore^  where  a  tax  cdUector  was  convicted 
of  embealement^  and  it  did  not  dearly  appear  whether  he  used  the  mon^ 
edleoted  as  county  taans,  or  whether  Ids  deficit  aroee  from  Ids  neglect  of  duty 
in  making  cdlleotions,  and  the  charge  of  the  trial  court  was  obscured  respect- 
ing the  distinction,  a  new  trial  was  gianted:  Fklkr  v.  State,  73  Ga.  408. 

Demamd,  — Whether  or  not  a  demand  ui  necessary  to  constitate  the  ofiense 
will  to  a  great  extent  depend  upon  the  language  of  the  stetote^  or  the  kind 
of  conversion  charged.  In  Indiana,  where  a  county  treasurer  is  charged  with 
embezzling  the  public  funds,  no  demand  for  such  funds  by  Ids  successor  need 
be  proved:  HoUingtworth  y.  State,  12  H.  B.  Rep.  490  (Ind.).  Butwhereade- 
mand  is  required,  a  demand  by  the  successor  ci  a  county  treasurer  for  '*  sll 
thd  public  money,  books,  accounts,  papers,  and  documents,"  without  specifi- 
cation of  the  particular  snm  demanded,  ui  sufficient;  end  the  extent  of  the 
embezzlement  may  be  determined  by  proof  of  the  sum  then  in  the  defend- 
ant's hands:  State  v.  JKm^,  29  Minn.  78.  And  an  indictment  against  a  county 
treasurer,  for  an  allied  defalcation  in  failing  to  pay  over  certain  moneys  to 
Ids  successor  in  office,  must  charge  that  at  the  expiration  of  such  officer's 
term  there  remained  in  his  hands,  either  actually  or  constructively,  a  sum  of 
money  received  by  him  by  virtae  of  Ids  office^  which,  upon  proper  demand, 
after  his  term  had  expired,  he  fraudulently  &iled  or  refused  to  aocaunt  for 
and  pay  over  to  Ids  successor  in  office.  For  the  stetate  does  not  require  any 
sfioor  named  therein  to  account  to  his  successor  until  the  expiratioa  of  his 
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•Did  proof  thatliiB  term  had  expired  is  neoenny  to  eooTiction;  tliere- 
tea  H  must  be  ehaiged  in  the  indictment:  State  ▼.  HM,  72  Ind.  861. 

ImtemL  — In  a  proaecntion  for  ombeszlement  of  public  mooeyB,  evidnoa  ol 
dmilar  aeti  is  admiHible  to  prore  «  guilty  knowledge  and  a  eriminal  intentt 
iVopfev.  Ora^^  66  GeL  271. 

Di^€itdaaU*s  SXiffiaUy  to  QficB  need  not  be  proved,  nnleit  it  is  denied: 
AbHst.  BSmg,^  Minn.  78. 

De  Fado  Ofoer, — And  indeed,  a  mere  d€  faeto  officer  is  indictable  for 
tba  ombenlenMnt  of  paUio  money:  iToUsT.  8taU^  69  Ala.  78;  BtaU  t.  €hm^ 
69  Me.  22;  see  8kUe  ▼.  Mclntyn,  3  lied.  171;  Z^e  t.  8taU.  48  Ala.  811; 
AofsT.  4wkIbBii^,24  Kan.  1;  iStev.  BarrtU,  6  Car.  ft  P.  124;  batseei^tala 
▼.  FBM^  62  Ma  393.  The  faet  of  holding  offill  ui  sufficient  proof  of  official 
jCoCm^  whether  the  prescribed  oath  was  taken  or  not:  FofienAtny  ▼.  8kU$9 
MIbs.  286;  StaU  ▼.  €hm^  mipra,  Kor  ui  it  neoessary  to  prore  that  the 
bad  qoalified  by  the  ezecntion  of  the  proper  official  bond:  8taU  ▼. 
MhmB,  26  Mhm.  183;  8taU  ▼.  €hai^  euprtL  And  ao  if  a  city  dark  receiTes 
lioenee  money  nnder  a  custom  whidi  ui  well  known  and  baa  existed  for  yean^ 
and  emhesilae  it^  he  may  be  convicted,  although  a  dtj  ordinance  providea 
thai  each  mflo^  ahoold  be  paid  to  the  ct^  treasmrer:  SiittB  ▼•  SfOMkUiigt  24 
Kan.  1|  eaa  alao  Aote  ▼.  Acrtil,  8  Mo.  App.  99. 

IJMJMiiBMrel —  ffffUfrMiinrr  ffiaiullit  ffinfffjnrf  (for  the  aenaral  ralaa  eonaafiiinff 
indiflttnMnti  lor  mnl  iiiiliiiiiiini,  aee  twpro^  '"Lidiotmanl").  —The  fauiioimettt 
need  only  allege  the  acta  and  facta  in  the  atatnte  decltred  to  oonstitate  the 
cffiBoae:  8iate  ▼.  WalUm,  62  Me.  106;  see  CVwmp  t.  8taU,  5  &  W.  Eep.  182 
(Tex.).  And  thoogh  the  statnte  declarea  the  offense  to  be  larceny,  it  ia  not 
neoaaaaiy  to  aet  ont  the  variona  facts  that  wonld  be  necessary  to  constitnte 
laroeny  aa  elMwhere  defined:  8tate  ▼.  WaUont  iiipra. 

ludietmrnd^CifiekU  DetSgntOhm  qf  OJUer  thomld  he  Properly  Stated:  People 
▼.  iToei^  89  GaL  4128;  State  ▼.  Pareime,  64  Iowa,  40S.  Though  where  the 
statete  embracea  "every  person**  embesding  the  pablio  fonds,  it  has  been 
held  that  the  official  character  of  the  defendant  need  not  be  averred,  bat  may 
be  proved  without  so  ddng:  B&rl  v.  PeopU,  91  K.  Y.  4,  17.  The  following 
^ferment  of  official  diaracter  have  been  held  to  be  sofficaent:  ^'Treasnrer  of 
iLe  board  of  directors  "  of  a  schod  district:  State  v.  PareonOt  64  Iowa,  406| 
'being  npoUic  officer,  to  wit^  the  eolleotor  of  taxea  of  the  town  of  A":  State 
€km,  69  Me.  22;  ''the  dty  marahal  of  "etc:  People  v.  Potter,  35  CaL  lia 

In  Miaaoari,  an  indictment  against  an  agent  of  the  state  and  county  for 
smbeBiement  ahoold  allege  when  and  how  he  was  i^potDted,  and  the  au* 
thortty  for  his  appointment:  State  v.  FUntf  62  Mow  399;  aee  contra:  State  v. 
•toai^  69  Me.  22. 

ImUetmeni — AMegatkm  toneenung  Sweeseor  M  Qfiee,  — An  indictment  for 
imbeedement  alleged  that  defendant  waa  county  treasurer  until  a  certain 
date;  that  on  a  certain  date  thereafter  A  was  appointed  and  qualified,  and 
becamn  the  aecceaBor  of  the  defendant,  and  haa  since  been  county  treasurer; 
and  thai  the  defendant  upon  A's  demand,  refused  to  hand  over  the  mon^ 
reeetved  by  him.  It  did  not  allege  that  there  waa  a  vacancy  when  A  waa 
appointed,  but  thia  waa  not  neceaaary,  and  the  general  allegation  that  he  waa 
the  defendant'a  suoceaaor  aa  county  treasurer  was  sufficient,  for  the  indict- 
ment ahoold  not  be  construed  as  assuming  to  aet  forth  the  several  steps  by 
uriueh  A  became  treasurer:  State  v.  Bing,  29  Minn.  78.  And  ao  the  failure 
of  «  eoonty  treaaurer  to  pay  over  public  money  in  his  hands  on  the  demand 
ef  one  ^i*^"»««g  to  be  his  snocessor  in  office^  on  the  sole  ground  that  no  such 
waa  in  hia  handa  or  nnder  hia  oontral,  ia  evidence  against  him  on  the 
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qnestum  of  mabmdem&at,  witiumt  proof  tiiat  the  penon  maUsg  tho  demand 
WM  outlined  to  oflloo:  Siaie  ▼•  Mmt,  26  Id.  188. 

embesadedwore  n^otiftbU,  or  that  they  wore  held  in  behalf  of  ''aoypiililie  or 
goTernmental  interest^"  ia  umeoeaaary,  if  the  xodiotment  oontaina  a  foil  de- 
•cription  of  the  bonds:  Bort  ▼.  People,  91  N.  Y.  6. 

Indieimeni — Oonvenion:  Seempro^  ''ConTersioii.'* 

IndktmeiU — Cfharader  qf  Funds*  — It  ui  embenlesient  for  a  pabUo  oOcer 
to  frandnlently  miaappropriate  to  his  own  nae  the  pablio  fonda,  whatever 
form  they  may  have  taken:  PeopU  ▼.  Brimffard,  29  Mich.  22.  And  in  the 
indictment  it  is  snffieient  to^ege  and  prove  the  feloniooa  oonveraioa  to  his 


own  nse  of  any  money  that  Rme  into  his  possossion,  or  waa  ondar  hia  oon- 
trdi,  by  Yirtne  of  his  offioe^  without  specifying  with  certainty  the  particnkr 
kind  of  funds  embesled,  or  the  particolar  time  when  the  money  waa  re- 
oeived:  8taU  ▼.  Carrkk,  16  Kev.  120;  State  t.  SmUh,  13  Kan.  274;  nor  ia  it 
necessary  to  state  the  character  or  amounts  of  the  rariona  fonds  ohaiged  to 
have  been  embeided,  nor  that  the  same  ia  unknown  to  the  grand  jury:  AMe 
▼.  Munch,  22  Hinn.  67;  BolUnggwofih  ▼.  State,  12  N.  S.  Bepu  490  (Ind.). 
Where  an  indictment  against  a  tax  oolleotor  alleged  tlie  xeceinng  of  oertaia 
moneys  due  the  county,  and  oertain  mon^ya  due  the  state,  and  the  emboBle- 
ment  charged  waa  of  tiie  sum  total,  the  indictment  ehaiged  but  one  ofienae: 
People  Y.  Dela  Ouerra,  81  OaL  416;  aee  State  ▼.  FUni,  62  Mo.  893L  6a 
where  it  appeared  that  part  of  the  amount  reoeived  by  the  defendaat^  » 
county  treasurer,  was  reoeived  in  orders,  it  was  not  necessary  to  prove  tiie 
■peoiflo  sum  received  in  mcmey:  State  ▼.  Sing,  29  Minn.  78. 

Imiktmad — Ownerehip^  — Where  the  substance  of  the  oflfianse  of  rimTiniiilii 
ment,  as  defined  by  the  statute,  consists  in  the  conversion  of  pubUe  money» 
an  indictment  for  the  embenlement  of  money  belonging  to  several  nuud- 
eipalities  need  not  state  the  amount  belonging  to  each.  It  ia  anfflciemt  to 
allege  that  the  money  was  public  money,  belonging  to  the  nmnicipalitiea 
named  in  the  indictment,  or  to  one  or  more  of  them:  Bromrn  v.  StaU^  18 
Ohio  St.  496.  And  so  where  the  money  belonged  to  the  state  and  a  county, 
it  was  not  necessary  to  allege  the  portion  belonging  to  eaeh:  State  v.  FStd, 
62  Ma  893.  In  Maine,  where  the  indictment  allsgaa  the  converaion  ol 
public  money  in  his  possession  and  under  his  oontrol,  by  virtne  ol  his 
oflice,  it  need  not  allege  to  whom  the  m^ney  belonged,  or  that  it  waa  the 
property  of  another:  State  v.  WaUon,  62  Me.  106.  A  complaint  charging 
that  the  defendant,  as  treasurer  of  a  school  diatriot^  embetled  three  tfaoa« 
sand  five  hundred  dollars  "  in  money  "  belonging  to  the  district^  waa  anfl- 
dent,  as  regards  charging  the  ownerahip  ia  a  body  whose  existeDoe  the 
oourt  would  recognise,  and  also  sufficiently  dsaorflMd  the  property:  State  v. 
Kwa,  17  Neb.  683. 

Vairianoe.  — An  indictment  alleging  embenlement  of  "pnfaliD  num^ya  be- 
longing to  the  school  fund  of  North  Township  "  is  sustained  by  proof  of  en- 
benlement  of  moneys  belonging  to  the  subdistriots  (rf  North  Township:  Stam 
V.  Haijfe,  78  Mo.  600.  But  under  an  indictment  for  the  embeaalemsot  ot 
money  by  a  county  treasurer,  evidence  of  the  embeidement  of  county  ordsfa 
left  with  him  to  be  countersigned  is  inadmissible:  Qoodhue  v.  Peoph^  94  CL 
87.  Where  the  accused  was  charged  before  the  examining  magistrate  wita 
embeasling  |67,000  of  the  funds  of  the  county  of  Leavenworth,  and  ia  tiie  ta- 
formation  was  charged  with  embeaiing  167,378.42  belonging  to  divers  deaig- 
aated  funds  in  the  treasury  of  the  county  of  Leavenworth,  and  a  apeotal  plea 
interpoeed  that  the  defandaat  did  not  have  a  preliminary  «rentta«rutt  as 
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to  the  embasdemmt  of  any  moiiey  or  other  thing  bdongfaig  to  mij  oHmt  por* 
wan  than  the  eooitty  of  LeRvenworth,  nor  did  he  mxn  his  right  to  raoh  ez* 
■fnJTiation,  it  was  held  that  there  waa  no  error  in  ruling  npon  theae  facts  that 
th«  plea  was  not  a  har  to  the  further  proseention  of  the  aefcion  nnder  the  in- 
formation: SiaU  ▼.  Sm&h,  13  Kan.  274. 

Bridenee  (see  gmpra).  — By  the  sabtraasary  law,  a  daly  certified  transcript 
from  the  treasury  is  made  competent  and  fnima  /ade  eyidence  of  embezzle- 
ment; hat  where  its  items  were  made  up  by  hearsay,  they  are  not  admissible: 
UmUei  8iaU»  ▼.  Fonythe^  6  McLean,  684.  And  where  the  expenditures  of  a 
eoUector'a  office  are  greater  than  his  receipts,  in  order  to  conTict  him  of  em- 
besEzIement  under  the  snbtreasory  law,  it  must  be  clearly  shown  that  he  has 
used  the  money,  or  refused  to  pay  it  over,  contrary  to  the  law.  And  an 
offer  to  deposit  a  certain  snm  to  secure  the  goremment  for  any  balance  foond 
dne  from  him  is  no  CTidence  of  indebtment:  Id.  On  the  trial  of  an  indict- 
ment against  a  county  treasnrer,  defendant's  written  acknowledgment  of  the 
correctness  of  a  settlement  between  himself  and  the  county  auditor,  made  at 
the  time  of  the  settlement,  is  competent  evidence  against  him;  and  the  basis 
on  which  the  settlement  was  made  may  be  shown  as  part  of  the  r««  getttt: 
State  ▼.  Ifinis,  26  Hinn.  183.  Tax  rolls  placed  in  the  hands  of  a  city  treas- 
urer for  collection,  and  his  receipts  given  ther^gr,  are  not  admissible  in  evi- 
dence agaxnat  him  without  evidence  that  he  had  received  the  money  thereby 
anthcriaed  to  be  collected:  Burk  v.  Pecpfe,  16  Hun,  476;  see  Qoodhm  v.  Pee- 
fk,  94  BL  37.  But  upon  the  trial  of  a  tax  collector  for  embezilement,  tran- 
scripts from  the  books  of  the  comptroller-general  and  treasnrer  of  the  state, 
certified  under  section  3816  of  the  Georgia  code,  are  admissible  in  evidence 
to  show  a  failure  on  the  part  of  such  defendant  to  pay  over  the  taxes  collected 
by  him:  iSAwert  v.  State,  63  Ga.  149. 

Venue  (see  eupra,  "Venue'').  — Miedemeaiior  wAsn  under  Certain  Sum,  — 
Under  the  Gslifomia  statute,  the  refusal  of  county  superintendent  of  pnblie 
■chools  to  pay  over  to  the  person  anthcriaed  by  law  to  demand  the  same 
a  sum  of  money  reoeived  by  him  in  his  official  capacity,  amounting  to  less 
than  one  hundred  dollars^  is  only  a  misdemeanor;  PetfpU  v.  Don,  39  OaL 
128. 

Bmbbblbickiit  vmnat  Uhxtid  Statb  Postal  Laws.  —The  United  States 
Revised  Statutes  define  and  prescribe  penalties  for  stealing  and  embezzling 
from  the  mails.  To  constitnte  a  criminal  act  under  these  statutes,  a  crimina] 
intent  is  as  necessary  as  in  any  other  criminal  offense:  United  States  v.  Pearce, 
2  McLean,  14;  see  UnUed  Statee  v.  Sander,  6  Id.  698;  UnUed  Statee  ▼.  MUU, 
7  Pet.  138;  and  the  letter  must  have  been  obtained  from  the  post-office  or  a 
letter-carrier;  if  obtained  from  a  third  person,  to  whom  it  has  been  delivered, 
the  offsnae  of  fraudulently  converting  it  is  left  to  the  local  laws:  UnUed  States 
V.  Pareont,  2  Blatchf.  104;  UnUed  States  v.  Mnbfoney,  4  Park.  Cr.  164. 

In  an  indictment  under  these  statutes,  a  count  alleging  that  the  defendant 
secreted  and  embezzled  a  certain  letter  is  good;  for  both  acts  being  connected 
with  the  same  transaction,  and  both  indictable  by  statute,  they  may  be 
charged  as  one:  UnUed  States  v.  Sander,  6  yLcLnn,  919S,  But  section  6467  of 
the  United  States  Revised  Statutes  defines  two  distinct  offenses,  — embezzle- 
ment of  a  letter,  and  stealing  the  contents  of  a  letter.  Therefore  an  indict- 
ment which  charges  embezzlement  of  a  letter  only  is  good,  although  it  does 
not  allege  that  the  accused  abo  stole  its  contents:  UnUed  States  v.  Taylor,  I 
Hughes,  614. 

In  sttsh  an  indictment^  if  the  letter  is  described  according  to  its  direction, 
whish  ie  to  some  one  other  than  the  defendant,  it  is  not  necessary  to  allega 
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that  ihe  letter  or  the  beak  note  oonteined  in  it  wm  the  piopeitj  of  eaj 
United  Siatet  ▼.  Lawi,  2  Low.  116;  eee  UnUedSiaimr.  JeMer,  13  BlateU. 
336;  Uniied8taie»Y.  Oki6,5l±  616. 

Nor  ii  it  neoeneiy  to  stftte  the  particnltr  oiffioe  held  hy  the  aocneed: 
UmkdStatetr,  Ohrh,  Onbbe,  684;  and  it  ie  rafficiently  definite  to  chaige 
that  **  defendant  wae  a  person  employed  in  one  of  the  departmenta  of  the 
poet-offioe  establiahment  of  the  United  Statea":  UmUed  8iate$  ▼.  PatUnom. 
6  MoLeaa,  466.  Kor  need  itallqge  that  the  poatal  derfc  defendant  obtained 
the  letter  by  virtne  of  his  employment;  for  it  is  anflloient  nnder  the  etatnte 
that,  beiog  a  dark,  he  obtained  possession  of  the  letter:  ^mietl  States  ▼.  Lowe, 
2  Low.  116.  And  also  nnder  the  United  States  Beviwd  8tatntea»  aeetioa 
6467,  an  indietment  will  lie  which  charges  a  person  employed  as  a  letter-ear* 
rier  in  the  postal  serrice  with  having  embecsied  a  letter  which  wae  intended 
to  be  oonTeyed  by  mail,  and  oontained  an  article  of  value,  and  had  been  in- 
trosted  to  him,  and  had  oome  into  his  possession  as  snoh  letter-esnier.  For 
that  section  is  not  confined  to  the  offuise  of  stealing  or  taking  things  ont  of 
a  letter  packet  or  bag:  UnUed  Statee  ▼.  PeUetreom,  14  Blatchf.  126.  And  an 
indictment  against  a  letter-carrier  for  embeoling  a  letter  need  not  negative 
in  terms  that  the  letter  had  been  delivered  to  the  true  owner.  If  it  wae 
fnlly  delivered  so  as  to  be  b^ond  the  purview  of  the  pcstal  laws  before  the 
acts  charged  against  defendant  were  committed,  this  is  matter  of  affirmative 
defense  to  be  shown  by  him:  United  Statee  y.  JeMer,lZl±Z3&, 

It  is  not  necessary  to  give  a  partieolar  description  of  the  letter  chazged  to 
have  been  embezzled,  nor  to  describe  particularly  bank  noteo  which  were  in- 
closed in  the  letter;  bnt  if  either  be  described  in  the  indictment,  they  must 
be  proved  as  laid:  United  States  ▼.  Laneasler,  2  McLean,  431;  United  Stales 
r.  Patterson,  6  Id.  466;  United  States  r.  Clarh,  Crabbe,  684.  Nor  is  it  neoee- 
aaiyto  set  ont  the  places  from  whioh  and  to  whieh  the  letter  was  to  be  carried 
by  post:  UnUedStates  ▼.  Laws,2hQiw.  116;  UnitedStates  ▼.  Otis,  6  BUtehL 
616. 

An  errand  boy  who  is  anthoriMd  to  call  for  and  reoeive  his  employer's  let- 
ters arriving  by  mail,  and  wIuh  after  receiving  snch  a  letter  oontaining  an 
article  of  value,  converts  it,  cannot  be  convicted  of  taking  from  the  mail,  and 
embezzling  the  letter,  because  his  taVing  was  lawful,  and  the  puposa  of  the 
poet-offioe  acts  is  not  to  regulate  the  ccndnet  of  masters  and  servants,  bnt  te 
protect  the  mails.    Nor  can  he  beeonvioted,  nnder  another  danse  of  the  earns 
statute,  of  opening  a  letter  before  it  shall  have  bee^  delivered  to  the  person 
to  whom  it  was  direoted,  because  the  delivery  of  tb  •  letter  to  him  wae  deliT- 
ery  to  his  employer,  within  the  meaning  of  that  clai  se:  UnOsd  States  t.  Dris^ 
taii,  1  Low.  303.    So^  also,  it  was  held  in  UmitedSteksr.  Sander,  6  McLean, 
698,  that  an  agent  authorized  to  reoeive  letters  ol  his  princ^^  oannc»t  be 
charged  with  embezzling  one  which  he  received  as  s  tch  agent,  unless  he  took 
it  with  a  criminal  intent.    An  indietment  for  emben  lenient  of  money  bdong* 
ing  to  the  postal  money-order  office  must  be  found  v  ithin  two  yeaca  from  the 
time  of  the  committing  of  the  oflfianse:  Unitsd  Stats  ▼•  Norton,  91  U.  8.666L 
Bee  alaok  as  to  the  embezzlement  of  moni^-erdsr  In  ds,  United  States  t.  <W 
M>  17  Lit.  Bev.  Bea  64. 
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Bbllbfontainb  and  Indiana  R  R  Co.  v.  Snydbb. 

[18  Ohio  Btati,  808.J 

VmsLsawnm  or  Vabmkt  or  CuarrosiAK  or  Child  of  Thivie  Ybabb  oajt- 
■or  El  Jmfuted  to  It,  ao  m  to  bar  its  right  ai  aotion  for  injuiM  racnlt- 
ing  from  the  negUgeooe  of  othen. 

Ohb  d  Liablb  roR  Injury  to  Child  or  Trrdxe  Ysabs  whieh  ho  might 
have  roMonably  antieipatedy  althoni^  the  parent  or  eoatodian  of  tbo 
child  negligeatly  exposed  it  to  injury. 

RAfF^***^  CoKTAinr  d  Bound  to  Exxboibi  High  Diorsi  of  Caution  kI 
places  and  nnder  drcamstances  where  peraons  may  be  upon  its  traoka; 
and  if,  by  its  f ailnre  to  do  so,  a  child  of  tender  years  is  injured,  the  com- 
pany is  liable  in  an  action  by  the  child,  although  the  parent  or  costodiaa 
of  tiie  child  is  negligent  in  permitting  it  to  be  upon  the  trad^  or  in  not 
keeping  a  proper  lookoat  for  the  cars. 

Action  by  Mary  Snyder,  a  child  six  years  of  age,  by  her 
next  friend,  to  recover  damages  for  injuries  sustained  by  her 
t>y  being  run  over  by  a  gravel  train  of  the  Bellefontaine  and 
Indiana  Railroad  Company,  through  the  alleged  negligence  of 
the  servants  of  the  company.  The  accident  occurred  near  a 
depot,  in  the  village  of  Crestline,  where  there  are  several  tracks 
and  side-tracks  parallel  and  near  to  one  another.  Mary  and 
her  sister,  eleven  or  twelve  years  old,  were  crossing  the  tracks 
at  a  place  where  there  was  no  public  highway,  but  where 
school  children  and  others  were  in  the  daily  habit  of  crossing. 
The  parents  of  the  children  resided  near  by,  and  did  not  object 
to  the  children  crossing  the  tracks  at  this  point.  As  the  chil- 
dren approached  the  tracks,  a  gravel  train  passed  upon  a  side- 
track to  a  switch  a  few  rods  distant,  and  was  seen  by  them. 
They  then  started  to  cross  the  tracks,  but  seeing  an  express 
train  about  to  pass  upon  one  of  the  main  tracks  in  front  of 
them,  stopped  upon  one  of  the  intermediate  tracks  to  await  its 
passage.  While  so  standing,  their  attention  was  drawn  to  the 
passing  express,  and  they  did  not  look  in  the  direction  of  the 
gravel  train,  which  had  switched  upon  the  track  upon  which 
tbey  stood,  and  backing  towards  them,  struck  Mary,  doing 
the  injury  complained  of  A  brakeman,  whose  duty  it  was  to 
keep  a  lookout,  was  stationed  on  the  front  car  of  the  gravel 
train,  but  his  attention  was  attracted  to  the  passing  express 
train,  and  he  did  not  see  the  children.  The  evidence  was 
conflicting  as  to  whether  the  whistle  or  bell  of  the  gravel  train 
was  sounded;  but  at  all  events,  it  was  not  heard  by  the  chil- 
dren, or  those  near  them,  on  account  of  the  noise  made  by  the 
express  train.  The  company  requested  the  court  to  charge 
ihat  it  was  the  duty  of  a  person  approaching  a  railroad  cross- 
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ing  to  look  along  the  line  of  tne  railroad  to  see  if  a  train  was 
coming,  and  if  the  plaintiff,  or  the  person  in  charge  of  her, 
failed  to  do  bo,  she  was  guilty  of  negligence,  and  could  not  re- 
cover; and  that  if  the  plaintiff  and  her  sister  having  her  in 
charge  were  standing  upon  the  track,  or  went  upon  the  track, 
at  the  time  of  the  accident,  without  looking  to  see  if  a  train 
were  approaching,  such  want  of  care  and  caution  would  pre* 
vent  a  recovery,  unless  the  injury  was  wantonly  inflicted;  hot 
the  court  refused  so  to  charge,  and  instructed  the  jury,  instead, 
that  such  acts  or  omissions  were  evidence  of  negligence  on  the 
part  of  the  plaintiff,  to  be  considered  by  the  jury,  but  not  such 
as  the  law  declared  amounted  to  negligence.  The  company 
also  requested  the  court  to  charge  that  the  plaintiff  was  not 
excusable  from  negligence  contributing  to  the  injury  on  the 
ground  that  she  was  a  minor  of  immature  years,  and  therefore 
incapable  of  appreciating  the  danger;  and  that  if  the  plaintiff 
was  so  young  as  not  to  appreciate  the  danger,  and  to  make 
use  of  the  ordinary  means  required  of  one  of  more  mature 
years  to  avoid  the  danger,  and  knowing  such  incapacity,  her 
parents  permitted  or  directed  her  to  cross  the  track,  and  there 
be  subjected  to  the  danger  of  injury,  such  negligence  of  the 
parent  is  in  law  imputed  to  the  plaintiff,  and  she  could  not 
recover;  but  the  court  refused  so  to  charge,  because  the  propo- 
sitions were  not  properly  in  the  case,  as  the  plaintiff  was  in 
«harge  of  an  older  person,  and  instructed  the  jury  that  if  the 
plaintiff  was  so  young  as  not  to  appreciate  the  danger,  and 
make  use  of  the  ordinary  means  required  of  one  of  more 
mature  years,  and  knowing  the  same,  her  parents  sent  her  in 
charge  of  an  older  sister  capable  of  appreciating  the  danger 
and  avoiding  the  same,  and  such  older  sister,  having  the  care 
of  the  plaintiff,  attempted  to  cross  the  track  without  looking, 
and  by  reason  of  such  omission  the  plaintiff  was  injured,  the 
negligence  of  the  sister,  under  such  circumstances,  is  to  be 
imputed  to  the  plaintiff,  and  the  plaintiff  cannot  recover,  if 
such  negligence  contributed  immediately  to  the  injury.  The 
plaintiff  had  a  verdict.  A  motion  for  a  new  trial  was  over^ 
ruled,  and  judgment  entered  on  the  verdict.  The  company 
filed  a  petition  in  error  in  the  district  court,  and  the  case  was 
reserved  for  the  decision  of  this  court. 

BachuSj  Estepj  and  Burke^  for  the  plaintiff  in  error. 

Jewner  and  Jewner^  and  T.  TF.  BarUey^  for  the  defendant  in 
error. 
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By  Court,  Welch,  J.  What  the  couneel  of  the  plaintiff  in 
error  insist  upon  is:  1.  That  the  court  erred  in  leaving  it  to 
the  jnry  to  say  whether  Mary  or  her  sister  was  guilty  of  neg- 
ligence contributing  to  the  result,  and  in  refusing  to  instruct 
them  that  the  failure  of  the  girls  to  look  along  tbe  line  of  the 
road  was  in  law  such  negligence;  2.  That  the  jury  were  wrong 
in  finding  that  there  was  no  such  negligence  in  fact. 

Both  these  propositions  rest  upon  the  assumption  that  this 
is  a  case  for  the  application  of  the  doctrine  of  what  is  called 
''imputed  negligence."  In  other  words,  it  is  claimed  that  al- 
though the  plaintiff,  being  a  mere  child,  was  incapable  of 
negligence,  yet  the  negligence  of  the  parents,  as  assumed  in  the 
charge  asked,  or  of  the  elder  sister,  as  declared  by  the  court  in 
its  charge,  is  to  be  imputed  to  the  plaintiff,  and  to  stand  as  a 
bar  to  her  recovery.  If  such  is  not  the  law  of  the  case,  neither 
of  these  propositions  has  any  foundation  whatever,  and  the 
whole  case  is  disposed  of  at  once.  Because  it  cannot  be  denied 
that  the  jury  were  fairly  justified  in  finding  the  company  guilty 
of  negligence;  it  is  not  claimed  that  the  child  was  capable  of 
actual  negligence;  and  the  charges  refused  to  be  given  by  the 
court  were  based  upon  and  involved  this  doctrine  of  imputed 
negligence,  and  might  well  have  been  refused  upon  that  ground. 
And  although  the  court  put  its  refusal  upon  other  grounds,  and 
charged  that  it  was  a  case  for  imputed  or  constructive  negli- 
genoe,  yet  the  error,  if  any,  was  not  an  error  to  the  prejudice  of 
the  company,  but  in  its  favor.  If,  therefore,  it  be  not  the  law 
of  such  a  case,  that  the  child  is  chargeable,  by  imputation  or 
implication,  with  the  carelessness  or  fault  of  the  parents  or  sis- 
ter, then  there  was  no  error,  either  in  the  charge  of  the  court  or 
the  finding  of  the  jury.  Is  such  the  law  of  the  case?  Tbis  is 
an  important  question,  —  rendered  peculiarly  so  at  the  present 
time  by  the  extensive  and  increasing  use  of  railroads  in  the 
country,  —  and  we  have  given  it  that  careful  consideration 
which  its  importance  seems  to  us  to  demand.  So  £Etr  as  we 
know,  it  is  a  new  question  in  this  state. 

It  is  well  settled  that  an  adult  person  capable  of  self-control 
cannot  recx>ver  for  injuries  occasioned  by  negligence,  where  he 
has  himself  also  been  guilty  of  negligence  which  contributed 
to  the  result.  This  rule  of  law  is  founded  upon  reason  and 
considerations  of  justice  and  public  policy,  which  it  seems  to 
OS  are  wholly  inapplicable  to  the  case  of  an  infitnt  plaintiff. 
These  reasons  and  considerations  are:  1.  The  mutuality  of  the 
wrong,  entitling  each  party  alike,  where  both  are  injured,  to 
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his  action  against  the  other,  if  it  entitles  either;  2.  The  im- 
policy of  allowing  a  party  to  recover  for  his  own  wrong;  and  3. 
The  policy  of  making  the  personal  interests  of  parties  depend- 
ent upon  their  own  pmdence  and  care.  All  these  are  wanting 
in  the  case  of  an  infant  plaintiff.  No  action  can  be  maintained 
against  him  for  the  negligence  of  his  parent  or  custodian;  and* 
it  is  difficult  to  perceive  what  principle  of  public  policy  is  to 
be  subserved,  or  how  it  can  be  reconciled  with  justice  to  the  in- 
fant to  make  his  personal  rights  dependent  upon  the  good  or 
bad  conduct  of  others.  It  is  the  old  doctrine  of  the  jEather  eat* 
ing  grapes  and  the  child's  teeth  being  set  on  edge.  The  strong 
objection  to  it  is  its  palpable  injustice  to  the  infant  Qan  it  be 
true,  and  is  such  the  law,  that  if  only  one  party  offends  against 
an  infant  he  has  his  action,  but  that  if  two  offend  against  him, 
their  faults  neutralize  each  other,  and  he  is  without  remedy? 
His  right  is  to  have  an  action  against  both. 

We  are  aware  that  the  doctrine  is  not  without  authority. 
It  is  roundly  asserted,  both  in  American  and  English  cases, 
that  wherever  the  negligence  or  fault  of  an  adult  would  bar 
his  right  of  action,  the  like  negligence  or  fstult  of  the  parent 
or  custodian  of  the  infant  will  be  imputed  to  him,  and  oper- 
ate to  bar  his  right.  We  have  examined  most  of  these  au- 
thorities with  -some  care,  and  the  result  is  a  conviction  that 
in  most  of  the  cases  the  assertion  of  the  doctrine  amounts  to 
little  more  than  mere  dieta.  If  we  look  at  the  cases  them- 
selves, aside  from  the  mere  reasoning  of  the  judges  who  de- 
livered the  opinions,  they  warrant  the  declaration  of  no  such 
general  rule,  and  the  adjudications  therein  can  be  maintained 
without  its  aid.  The  utmost  that  can  fiEtirly  be  claimed  from 
the  authorities  is,  that  the  rule  is  applicable  to  some  cases,  to 
be  determined  by  the  nature  of  the  negligence  of  defendant 
In  all  of  them,  it  seems  agreed  that  it  has  no  application  to 
cases  of  "  willful,"  or  what  some  of  them  denominate  "  culpa- 
ble "  or  *^  gross,"  negligence.  In  most  of  them  its  application 
is  limited  to  cases  of  '*  slight "  or  '^  remote  '*  negligence.  And 
in  some  of  them — particularly  the  cases  in  Illinois — its  ap- 
plication is  made  to  depend  upon  the  comparative  amount  or 
degree  of  the  negligence  of  the  defendant  and  that  of  the 
parent  or  guardian  of  the  child.  A  close  examination  of  the 
cases,  it  seems  to  us,  will  show  their  distinguishing  feature  to 
be,  that  the  injury  resulting  from  the  defendant's  negligence 
was  out  of  the  ordinary  sequence  of  events,  and  therefore  such 
as  a  person  exercising  proper  caution  and  forethought,  undei 
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Ihe  Gircam8t&nc68y  could  not  have  anticipated  or  expected. 
If  tluB  characteristic  is  not  common  to  all  of  these  cases,  it  is 
to  most  of  them;  and  while  we  do  not  quarrel  with  the  decis- 
iona  or  results  reached  in  most  of  them,  we  should  prefer  to 
place  them  upon  the  ground  indicated, — that  the  injury  was 
not  the  legitiinate  consequence  of  defendant's  negligence,  — 
rather  than  upon  the  dangerous  ground  that  the  childi  in  some 
mjrsterioos  and  unnatural  sense,  is  accountable  for  the  negli- 
gence of  its  parent  or  guardian. 

We  speak,  of  course,  alone  of  the  cases  in  which  the  doc* 
trine  of  imputed  negligence  has  been  declared.  The  weight 
of  authority,  in  our  judgment,  as  well  as  the  reasoning,  is 
against  the  adoption  of  the  doctrine  in  any  form  or  under 
any  circumstances. 

The  leading  Snglish  case  on  the  subject  is  Lynch  v.  itfurdtn, 
1  Q.  B.  29.  The  defendant  had  left  his  horse  and  cart  stand- 
ing in  the  street,  and  the  plaintiff,  a  small  boy,  with  other 
boys,  climbed  upon  the  cart  and  started  the  horse,  whereby 
the  plaintiff  was  injured.  The  court  held  that  the  plaintiff 
was  entitled  to  recover,  notwithstanding  his  wrongful  act  of 
climbing  upon  the  cart.  The  court  say,  in  substance,  that  no 
greater  degree  of  care  and  prudence  than  the  plaintiff  ex- 
hibited could  be  "expected"  from  the  child;  that  he  simply 
obeyed  his  '*  childish  instincts '';  and  that  the  accident  was  no 
more  than  what  mi{^t  have  been  anticipated  by  the  defend- 
ant as  a  *'  probable ''  occurrence  under  the  circumstances. 

Much  to  the  same  effect,  so  &r  as  this  question  is  concerned, 
are  the  cases  of  Rigbyr.  HewiU^  6  Ex.  240;  Oreefdand  v.  Chap- 
Un^  6  Id.  2248;  Quarman  v.  BumeU^  6  Mees.  &  W.  499;  Reedie 
Y.  London  A  K  W.  B.  R  Co.,  4  Ex.  244;  ZTanieb  v.  Pmer,  4 
Car.  A  P.  262;  Dixon  v.  BdLy  6  Maule  &  S.  198;  Jay  v.  WhiU 
fddj  4  Bing.  644;  Lygo  v.  Newbald^  9  Ex.  302;  and  Gardner 
▼.  Ofucs,  1  Fost  &  V.  869.    The  cases  of  WaiU  v.  BaOway  Co^ 
6  Jur.  936;  Hughe$  v.  Maefiej  2  Hurl.  &  C.  748;  Singleton  v. 
EoBUm  GowUieB  Ry  Co.,  7  C.  B.,  N.  S.,  97  Eng.  Com.  L.,  287; 
and  Mangan  v.  AUerton^  1  L.  B.  Ex.  29, — relied  up(m  as  shak- 
ing the  authority  of  Lynch  v.  Nurdin,  supra,  are  not  so  to  be 
construed.    The  case  of  Waite  was  put  upon  the  footing  of  a 
^*  contract    In  the  Singleton  case,  both  judges  say  "  there 
was  no  negligence ''  on  the  part  of  defendant.    The  cases  of 
HugheB  V.  Macfie  and  Mangan  ▼.  AUerton,  supra,  come  clearly 
within  the  description  above  suggested,  of  cases  where  the 
result  oould  not  reasonably  be  expected  or  anticipated.    In 
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all  of  them  the  adjudications  might  well  have  been  placed 
upon  the  ground  that  the  injury  was  not  the  legitimate  con- 
sequence of  defendant's  negligence,  but  of  some  extraneous 
cause. 

In  this  country  the  cases  are  conflicting.  The  law  of  im* 
puted  negligence  is  denied  by  the  courts  of  Connecticut,  Ver- 
mont, and  Pennsylvania;  and  it  is  admitted,  in  a  more  or  less 
qualified  sense,  by  the  courts  of  Massachusetts,  New  York,  In* 
diana,  and  Illinois. 

The  Massachusetts  cases  relied  upon  by  counsel  for  plaintiff 
in  error  are  Holly  ▼.  Boston  Oaa  Light  Co.^  8  Oray,  123  [G9 
Am.  Dec.  233],  and  Wright  ▼.  Mcdden  &  M.  Ry  Co,,  4  Allen, 
283.  In  the  first-named  case  the  court  deny  the  child's  right 
of  action,  expressly  on  the  ground  that  the  injury  was  not  a 
legitimate  result  of  the  defendant's  negligence,  but  was  occa- 
sioned by  the  act  of  the  father.  In  the  last-named  case  there 
is  no  definite  proof  as  to  the  character  of  defendant's  n^li- 
gence,  but  the  court  lay  down  in  general  terms  the  rule  con- 
tended for,  basing  its  authority  upon  the  case  of  Eddy  v.  Boston^ 
Oaa  Light  Co.,  supra,  adding,  however,  that  the  contrary  is  the 
law  in  England,  and  in  Pennsylvania,  Connecticut,  and  Ver- 
mont 

The  New  York  cases  relied  upon  are  Hartfidd  y.  Roper,  21 
Wend.  616  [34  Am.  Dec.  273],  and  Lehman  v.  Mayor  etc.  of 
Brooklyn,  29  Barb.  234.  In  both,  the  court  declare  that  the  de- 
fendant was  guilty  of  no  negligence,  and  place  the  decision  upon 
that  ground.  Anything,  therefore,  said  by  the  court  on  the  sub- 
ject of  concurring  negligence  could  only  have  the  force  of  a  dio 
turn.  In  the  former  case,  where  a  child  had  been  run  over  by  a 
sleigh,  while  sitting  unobserved  upon  a  road  in  the  country,  the 
court  say  that  if  it  happened  upon  a  street  in  a  village  or  city 
it  would  have  been  the  duty  of  the  driver  to  '^look  out"  for  such 
accidents,  because  they  are  to  be  '^expected"  there;  but  that 
such  is  not  the  case  in  the  country.  In  the  latter  case,  where 
a  child  was  drowned  in  a  well,  the  court  expressly  say  that 
there  was  no  proof  of  negligence  in  the^city  authorities.  And 
it  would  seem  that  in  an  important  New  York  case,  not  cited 
by  counsel  {Larmen  v.  Albany  Oa$  Light  Co,,  46  Barb.  364),  the 
doctrine  of  imputed  negligence  is  denied. 

The  cases  in  Illinois  are  City  of  Chicago  v.  Major,  18  HL 
360  [68  Am.  Dec.  653],  Rom  v.  Innis,  26  Id.  269,  and  City  of 
Chicago  v.  Starr,  42  Id.  174  [89  Am.  Dec.  422]. 

The  case  against  Major  was  this:  A  small  child,  straying 
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some  distance  from  home,  unprotected,  fell  into  a  tank  which 
had  been  left  open  near  the  sidewalk.  The  child  was  allowed 
to  recover,  the  court  placing  its  opinion  upon  the  ground  that 
**  a  large  majority  of  children  living  in  cities  depend  upon  the 
daily  labor  of  their  parents  for  subsistence,"  and  the  parents 
are  ^^  unable  to  employ  nurses  "  to  watch  and  control  them. 
The  court  say  that  it  is  not  true  ''  that  every  time  a  child 
steps  into  the  street  unattended  the  mother  is  guilty  of  such 
negligence  as  would  authorize  the  city  to  set  traps  and  pitfalla 
for  *it.*" 

In  City  of  Chicago  v.  Starr^  supra^  which  is  much  relied 
upon  in  support  of  this  doctrine,  the  above  language  in  City 
of  Chicago  v.  Major^  supra^  is  quoted  by  the  court,  with  the 
remark,  "  We  agree  with  every  word  of  this."    The  case  was 
an  action  by  the  administrator  of  a  child  who  had  been  killed 
by  the  falling  of  a  heavy  counter  which  had  been  placed 
upon  its  edge,  leaning  against  a  fence,  on  the  border  of  the 
sidewalk,  so  as  slightly  to  obstruct  the  walk,  but  not  so  as  to 
be  at  all  dangerous  to  passengers  upon  the  walk.    The  child 
had  wandered  unprotected  a  long  distance  from  home,  and  by 
climbing  upon  the  counter  caused  it  to  fall,  thereby  occasion- 
ing  the  death  of  the  child.    The  only  fault  of  the  city  was  in 
permitting  the  counter  to  remain  to  the  obstruction  of  the  side- 
walk.   There  was  nothing  in  the  case  to  show  that  the  city 
officers,  whose  duty  it  was  to  remove  the  counter,  could  have 
reasonably  *'  anticipated  '*  any  such  serious  casualty,  or  any 
evil  beyond  the  simple  inconvenience  to  travel,  as  the  possible 
''consequence  "  of  their  omission;  and  it  is  upon  this  ground, 
mainly,  that  the  court  place  their  decision  against  the  plain- 
tiff's right  to  recover.    The  court  say,  among  other  things: 
"  But  while  this  counter  was  an  obstruction,  it  was  certainly 

but  a  very  slight  one During  the  two  or  three  weeks  it 

remained  upon  the  sidewalk,  it  probably  never  occurred  to  any 
(me  who  saw  it  that  human  life  or  limb  would  be  jeopardized 

by  its  presence  there The  most  prudent  and  cautious 

persons  would  not  have  anticipated  such  an  accident 

The  degree  of  negligence  is  not  to  be  judged  of  by  a  single 
accident.  ....  The  question  is,  rather.  What  would  have  been 
the  course  of  a  prudent  person  prior  to  the  accident  ?  .  .  .  . 
What  would  a  prudent  person  have  thought  of  the  liability  to 
cause  the  injury  ?" 

In  the  case  of  Rosa  v.  InmSy  26  111.  259,  where  a  recovery 
was  denied  to  an  adult  for  injuries  received  while  improperly 
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attempting  to  pass  under  a  car,  which  had  been  carelesslj 
left  standing  upon  the  street  in  the  night  season,  the  court  go 
out  of  the  case  to  say:  ''And  whilst  the  company  were  guilty 
of  such  negligence  as  would  have  rendered  them  liable  for  in* 
jury  to  a  child,  yet  the  deceased,  being  an  adult,  must  be  pre- 
sumed to  be  endowed  with  sufficient  reason  to  enable  him  to 
exercise  ordinary  prudence/' 

In  the  two  cases  decided  in  Indiana  {PUUburgh  etc.  Bfy 
Co.  v.  Vining^s  Adm\  27  Ind.  613  [92  Am.  Dec.  269],  and 
Lafayette  etc.  R.  R.  Co.  v.  Huffman^  28  Id.  287  [92  Am.  Dec 
318]),  the  existence  of  the  rule  contended  for  seems  to  be 
taken  for  granted,  but  the  &ct8  in  regard  to  the  negligence  ox 
the  defendant  are  not  definitely  shown. 

In  the  cases  in  Connecticut  and  Vermont  {Birge  y.  (Tardner, 
19  Conn.  507  [50  Am.  Dec.  261];  Daley  ▼.  Norwich  etc.  R.  R. 
Co.,  26  Id.  591  [68  Am.  Dec.  413];  and  Rdbinmm  ▼.  C?otm,  22 
Vt.  213  [54  Am.  Dec.  67]),  the  doctrine  is  squarely  denied. 

The  same  is  also  true  of  the  Pennsylyania  cases  (P^mnsyf* 
vania  R.  R.  Co.  v.  Kelly,  7  Pa.  St  372;  Raueh  y.  Uoyd^  31  Id. 
358  [72  Am.  Dec.  747];  PitUburgh  eU.  R  R  Co.  y.  Spearen, 
47  Id.  300;  Olaeeey  v.  HesUmviUe  etc.  R.  R.  Co.^  57  Id.  172;  and 
North  Penneylvania  R.  R.  Co.  y.  Mahoney,  67  Id.  187),  unless 
there  may  be  some  doubt  (and  we  think  there  need  be  none) 
as  to  the  case  of  Pitteburgh  etc.  R.  R.  Co.  y.  Spearen^  mipra.  The 
counsel  for  plaintiff  in  error  seem  to  rely  upon  the  last-named 
case,  and  ask  us  to  examine  it  carefully.  We  haye  done  so, 
but  fail  to  see  that  it  supports  them.  ''  The  case  is,"  says  the 
the  court,  in  deliyering  its  opinion, ''  simply  that  of  a  little 
thoughtless  child  running  suddenly  to  cross  before  an  engine, 
at  a  place  where  the  engineer  would  not  expect  it,  and  being 
knocked  down  before  the  engine  could  ordinarily  be  stopped, 
....  and  where  the  disputed  fact,  whether  the  engine 
whistled  before  it  came  to  the  crossing  "  (which  was  near  by, 
but  had  already  been  passed),  ''could  not  haye  had  anything 
to  do  in  causing  the  injury."  Indeed,  the  case  was  decided 
substantially  upon  the  ground  that  the  company  was  guilty 
of  no  negligence  contributing  to  the  injury.  Yet  the  court 
are  careful  to  say:  "It  is  a  hard  rule  that  would  hold  a  child 
of  fiye  years  of  age  to  the  same  measure  of  care  and  diligence 
which  is  required  of  adults." 

In  Rauch  y.  Uoyd,  31  Pa.  St.  358  [72  Am.  Dec.  747],  the 
eyidence  showed  that  the  plainti£f,  a  child  of  tender  years, 
unattended,  attempted  to  pass  under  a  car  wrongfully  left 
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standing  upon  the  street,  and  was  injured  by  the  starting  of 
the  car.  The  court  held  that  although  the  attempt  to  pass 
under  the  car  would  have  been  recklessness  and  concurring 
negligence  in  an  adult,  such  as  to  prevent  a  recoyery,  it  was 
not  such  in  the  child.  The  same  doctrine  was  held  in  Pemi- 
iylvania  R.  IL  Co.  y.  KeUy,  81  Id.  872. 

The  moBt  recent  cases  on  the  subject  are  the  above-named 
cases  in  67  Pennsylvania.  In  the  former,  Olasiey  v.  f  attofi- 
vOh  eU.  R.  R.  Co.,  57  Pa.  St.  172,  the  court  holds  that  a  father 
guilty  of  negligence  contributing  to  the  injury  will  be  denied 
his  action  for  the  injury  to  the  child;  and  the  court  approves 
the  decision  made  in  a  former  case  {Smith  v.  (yConnor,  48 
Id.  223  [86  Am.  Dec.  582]),  to  the  same  effect.  The  court 
says:  ''Although  an  infant  of  tender  years  may  recover  against 
a  wrong-doer  for  an  injury  which  was  partly  caused  by  his 
own  imprudent  act,  an  adult  father  cannof 

But  the  most  important  case  to  be  considered  is  that  of 
North  Pennaylvania  R  R.  Co.  v.  Mahoney,  hi  Pa.  St  187.  It 
is  important,  because  it  is  elaborately  argued  and  considered, 
and  because  it  is  almost  identical  with  the  case  at  bar.  The 
plaintiff  was  a  child  of  four  years,  who  had  been  run  over  by 
an  engine  and  tender  passing,  with  the  tender  in  front,  slowly 
through  a  street  in  the  vicinity  of  several  schools.  The  child 
was  unattended,  but  its  aunt,  in  attempting  its  rescue,  was 
guilty  of  negligence  which  contributed  to  the  accident,  result- 
ing in  her  death  and  the  injury  to  the  child.  The  fault  of  the 
railroad  company  consisted  in  so  piling  the  wood  upon  the 
tender  as  to  obstruct  the  engineer's  view  ahead,  and  in  the  en- 
gineer's failing  to  look  out,  as  he  might  have  done  through  a 
window,  upon  the  track,  or  to  place  a  sentinel  on  the  tender. 
The  court  held  the  plaintiff  entitled  to  recover.  In  delivering 
the  opinion,  the  district  court,  among  other  things,  says:  "  If, 
however,  this  was  an  action  by  the  father  to  recover  damages 
for  the  death  of  the  child,  a  very  different  question  would  be 
presented.  It  would  probably  be  held  that  it  was  negligence 
to  suffer  an  infisint  to  be  on  the  streets  without  a  care-taker, 
and  he  could  not  hold  the  defendants  responsible,  whether  he 
had  appointed  a  care-taker  who  was  negligent,  or  left  the 
child  to  roam  at  large  without  one.    To  a  child  of  plaintiff's 

years  no  contributory  negligence  can  be  imputed She 

IB  not  precluded  from  recovery  against  one  joint  tort-feasor  by 
showing  that  others  have  borne  a  share  in  it."  This  opinion 
was  fully  approved,  and  the  judgment  affirmed  in  the  supreme 
court 
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The  foregoing  are  all  the  leading  authorities  on  the  sabjeci* 
Upon  careful  review  of  them,  we  are  inclined  to  follow  thoao 
where  the  principle  of  imputed  negligence  has  been  denied. 
It  follows,  of  course,  that  there  is  no  error  in  this  judgment. 
Indeed,  it  seems  to  us  the  same  result  must  be  reached  in  the 
present  case,  whether  the  principle  contended  for  be  adopted 
or  rejected.  The  injury  here  was,  within  the  ordinary  and 
probable  sequence  of  events,  a  result  of  the  defendant's  negli- 
gence. It  might  reasonably  have  been  anticipated.  There 
was  danger  of  its  happening,  such  as  an  ordinarily  careful 
and  prudent  person  might  have  apprehended,  and  would  be 
likely  to  apprehend,  as  a  possible  result  of  any  relaxation  of 
vigilance  and  care. 

As  to  the  fact  of  negligence,  we  are  concluded  by  the  find- 
ing of  the  jury.  There  was  evidence  tending  to  show  that  no 
whistle  or  bell  was  sounded;  and  we  cannot  say,  with  that 
certainty  which  justifies  us  in  setting  aside  the  verdict  of  the 
jury,  that  they  were  wrong  in  so  finding.  The  failure  of  the 
brakeman  to  keep  a  lookout  upon  the  track  is  expressly  found 
by  the  jury,  and  is  not  denied.  Under  the  circumstances, 
this  was  a  clear  omission  of  duty.  He  was  a  man,  and  the 
parties  upon  the  track  were  children.  His  experience  and 
supposed  skill  enabled  him  to  know  and  appreciate,  better 
than  the  girls  could,  the  danger  of  the  situation,  and  the 
means  necessary  to  avoid  it.  He  may  fairly  be  presumed  to 
have  known  the  time  of  the  express  train,  and  the  effect  of 
the  noise  it  would  make,  and  of  the  curiosity  it  might  excite 
among  children  and  other  persons  upon  or  near  the  tracks. 
Under  such  circumstances,  involving  danger  to  human  life,  it 
is  only  the  common  dictate  of  humanity  to  say  that  a  high 
degree  of  caution  should  be  required,  and  that  any  relaxation 
of  it  is  negligence.  Perhaps  we  ought  not  to  say,  in  a  case 
like  the  present,  that  it  amounts  to  censurable  or  gross  negli- 
gence. We  are  all  liable  at  times  —  the  very  best  and  most 
prudent  of  men  are — to  lapse  and  become  forgetful,  not  only 
of  danger  to  others,  but  also  of  danger  to  themselves.  It  is 
human  to  err,  and  the  lives  of  the  best  of  us  are  full  of  errors. 
But  the  errors  of  each  should  be  made  to  fall  upon  himself 
rather  than  upon  others;  and  where  that  cannot  otherwise  be 
efiected,  the  law  wisely  and  justly  requires  from  the  party  at 
fault  a  fair  and  adequate  compensation  to  the  innocent  partv 
aggrieved. 

We  think,  therefore,  upon  any  view  of  the  law  of  this  case, 
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that  there  was  no  error  in  the  proceedings  of  the  court  below; 
and  for  the  reasons  already  assigned,  we  are  constrained  to 
place  onr  decision  upon  the  broad  ground  that  an  InfiBuit  can- 
not be  deprived  of  his  action  against  a  wrong-doer  bj  reason 
of  the  concurring  fiftult  of  a  third  person* 
Judgment  affirmed. 

Day,  G.  J.y  and  Brinksbhoff,  ScoiTy  and  WfiZTB,  JJ.,  con* 
curred.  ^_^_ 

CusTmsuToaT  NsoLioiwfls  Dpsatb  BsoovaBYs  Warrmr.  FUdkmrglL  if.* 
S5  Am.  Dao.  700,  and  note;  note  to  DmuOdrnm  y,  MUtMppi  €ie.  J?.  JIL,  87  Id. 
400:  BdUbmore  etc  E.  R.  y.  Brtknig,  00  Id.  40;  Biinegel  y.  New  York  Cent 
R.  i?.,  00  Id.  741;  LqfofeUe  etc,  R.  R.  y.  Hitman,  02  Id.  31S;  Indkmapt^ii 
«le.  J2L  J2L  y.  Rutherford^  02  Id.  336;  Simmona  y.  New  Becfford  etc.  Co,^  03  Id. 
00;  Potter  y.  Chieago  etc  R*y,  04  Id.  648;  bnt  not  if  it  ii  only  the  remote  canas 
«f  the  injury:  Note  to  DwakUon  y.  MUeMpptete.  R.  R,,  87  Id.  400;  WUrna 
Y,  Emoard^  04  Id.  338,  and  note;  Northern  etc.  R.  R.  y.  State,  06  Id.  545;  and 
the  plaintifif  may  recover  if  the  defendant  might  haye  avoided  the  injory  by 
the  esereiae  of  reasonable  care:  LouieMe  etc  R,  R,y.  ColUns,  87  Id.  486; 
IwUatwepoBe  etc  R.  R.  y,  McCftmre,  80  Id.  467. 

DiQBXB  OF  Cabs  BsQimtsD  ow  akb  towabss  CmLDBsir  ow  TnrDia 
Ymmmb,  ahi>  PKB80N8  Wbo  abs  Aqxd  AND  Ikyibm:  See  Robhwon  y.  Com, 
54  Am.  Dec.  67;  Daley  v.  Norwich  etcR.R.,e8  Id.  418;  Raueh  y.  Lloyd,  72 
Id.  747;  PhOadOphia etc  R.  R.  y.  Spearen,  86  Id.  544;  SnUthY.  O'Connor,  86 
Id.  582;  SheridoMY.  Brocldynetc  R.  R.,  03  Id.  400.  A  child  of  tender  yean 
is  not  to  be  held  to  the  aame  role  of  care  and  diligence  in  avoiding  the  cottae- 
^iieneee  of  the  nefl^igent  or  nnlawfnl  acts  of  others  that  is  required  of  persona 
ol  fan  age  and  capacity:  Townley  y.  Chicago  etc  R*y,  53  Wia.  636. 

Paxsht's  Nsougbnoi,  wiutuse  Ixputabls  to  Chiu):  See  note  to  Freer 
y.  Cameron,  55  Am.  Dea  677,  where  the  question  is  considered;  Har^fidi  y. 
Roper,  34  Id.  273,  and  note;  RMwon  y.  Ome,  54  Id.  67;  DakyY,  Norwich  etc 
R,  R.,  68  Id.  413;  EoiiyY.  Boeton  OaeOf^  Co.,  60  Id.  233;  PhOadelpUa  etc 
R.  R.  y.  Spearen,  86  Id.  544;  Smith.Y.  O'Connor,  86  Id.  582,  584;  Ptttebwrf^ 
etc  R^y  v.  Vhdng'e  Adm'r,  02  Id.  260;  Lqfayette  etc  R.R.Y.  Ht^ffman,  02  Id. 
ai8;  Sheridan  y.  Brooklyn  etc  R.  R.,  03  Id.  480;  Pitttburg  etc  R'y  y.  Bum- 
etead,  05  Id.  530.  The  principal  case  has  established  the  law  in  Ohio  against 
the  doctrine  of  imputed  negligence:  Cleveland  etc  R,  R.  y,  Maneon,  30  Ohio 
Bi.  470;  SahU  Clair  Street  R'y  y.  Sfadie,  43  Id.  08.  The  father  of  the  plaintiff 
in  the  principal  case  afterwards  brooght  an  action  against  the  company  to 
recover  for  the  loss  of  the  child's  services;  bnt  it  was  held  that  although  the 
Mid  might  recover  for  the  injury  to  itself,  the  father  could  not  maintain  the 
action,  since  the  costodiaa  of  the  child  was  negligent,  and  the  custodian's 
negUgenoe  was  in  law  the  negligence  of  the  father:  BeUrfontaine  etc  R.  R. 
Co.  v.  Snyder,  24  Id.  670.  Mr.  Thompson  says  that  the  principal  case  ''is 
contrary  to  the  decision  of  FTottev.  NorthBaetem  R%  £1.  B.  ft  K  710,  728, 
and  perhaps  the  only  case  of  its  kind  ":  2  Thompson  on  Negligence,  1101, 


DsQBXB  or  Cabs  Bbquibxd  ov  RanAOAD  CoMKAirns  m  VuiLAon  ahb 
Omss,  AND  AT  CBoesnos:  See  Baltimore  etc  R.  R.  v.  Breinig,  00  Am.  Deo. 
40;  Mnut  v.  ffndeon  River R.  R,  00 Id.  761;  BetetegelY,  New  TorhCenL  R,  R. 
00  Id.  741,  and  the  notes  thereto. 
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DuMONT  t;.  Williamson. 

lis  OmO  8TASB,  filfi.J 

boMMBE  ** wmioUT  BaooDBn"  Ikpijidlt  WABKAim  that  the  agna- 
tnrtf  of  tho  prior  partiei,  whoM  ntaom  appear  thereoiiy  are  gnauoA. 

Action  against  an  indoraer  ^^  wifhont  recourse."  The  facts 
are  stated  in  the  opinion. 

Jo9eph  MeDfmgalf  for  the  plaintiff  in  error. 
John  O.  DtmgUuBj  for  the  defendant  in  error. 

By  Coorti  ScoTTy  J.  The  original  action  in  this  case  was 
brought  by  the  plaintiff  in  error,  who  states  in  his  petition 
*'  that  Henry  Essman,  on  the  12th  of  May,  I860,  at  Cincin* 
nati,  made  his  promissory  note  in  writing  of  that  date,  and 
thereby  promised  to  pay  to  the  order  of  William  Wolff  five 
hundred  dollars,  for  value  received,  in  four  months  after  the 
date  thereof,  and  which  said  promissory  note  purports  to  be 
indorsed  on  the  back  thereof  by  William  Wolff,  which  said 
note  afterward  came  to  the  hands  of  the  defendant^  who  after- 
ward, then  and  there,  indorsed  and  delivered  the  same  to  the 
plaintiff,  but  without  recourse  on  him.  The  plaintiff  avers 
that  the  defendant  did  thereby  warrant  that  the  indorsement 
on  the  back  thereof  was  the  signature  of  WBliam  Wolff,  and 
was  made  by  him;  whereas  in  truth  and  in  fact  said  signature 
on  the  back  of  said  note  was  not  made  by  said  William  Wolff, 
but  was  and  is  a  forgery;  and  by  reason  thereof  said  note  was 
wholly  worthless,  and  of  no  value,  the  said  Henry  Essman,  the 
maker  thereof,  being  wholly  insolvent.'' 

The  petition  proceeds  to  allege  due  demand  and  notice  of 
non-payment  at  maturity,  and  asks  judgment  for  the  amount 
of  the  note,  with  interest. 

A  copy  of  the  note  is  attached  to  the  petition,  which,  with 
the  indorsement  thereon,  corresponds  with  the  statements  of 
the  petition. 

To  this  petition  the  defendant  demurred,  and  the  case  was 
thereupon  reserved  from  special  term  for  the  opinion  of  the 
judges  in  general  term  upon  the  questions  of  law  arising  on 
the  demurrer.  By  the  judgment  of  the  court  in  general  term, 
the  demurrer  was  sustained;  and  the  plaintiff  not  desiring  to 
amend  his  petition,  it  was  thereupon  dismissed,  and  judgment 
rendered  against  plaintiff  for  costs. 

The  plaintiff  here  asks  a  reversal  of  this  judgment,  on  the 
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grooDd  of  error  in  the  superior  oonri  in  sustaining  the  de- 
morrer  to  his  petition. 

There  is  no  statement  in  the  petition  of  the  oircnmstanoes 
under  which  the  note  in  this  case  was  transferred  to  the  plain- 
tiflTy  or  the  consideration  paid  therefor,  but  it  is  to  be  pre- 
sumed  that  it  was  so  transferred  for  a  valuable  consideration. 
If  the  fact  be  otherwise,  this  is  matter  of  defense  to  be  set  up 
by  answer. 

There  is  no  averment  of  fraud,  or  that  the  defendant  had 
knowledge  at  the  time  of  the  transfer  of  any  defect  in  the 
note  which  he  concealed.  The  question  therefore  arises, 
whether,  upon  the  sale  and  transfer  of  a  promissoiy  note  by 
indorsement  '^  without  recourse,''  the  vendor  impliedly  war- 
rants that  the  signatures  of  the  prior  parties  whose  names 
appear  thereon  are  genuine. 

Whilst  the  words  *'  without  recourse  "  accompanying  an  in- 
dorsement clearly  indicate  that  the  party  making  the  trans- 
fer does  not  intend  to  assume  the  position  of  an  unconditional 
indorser,  or  to  incur  any  liability  if  the  note  is  not  paid  at 
maturity  upon  due  demand,  or  even  if  all  the  parties  to  the 
paper  should  prove  to  be  wholly  insolvent,  we  think  they  can- 
not be  construed  as  importing  more  than  this.  At  least,  they 
do  not  divest  such  indorser  of  his  character  as  a  Vendor  of 
the  note,  nor  exempt  him  from  the  liabilities  arising  from  a 
sale  and  transfer  by  delivery,  where  the  note  is  capable  of 
being  thus  transferred.  In  such  a  case,  then,  is  there  no  im- 
plied warranty  on  the  part  of  the  vendor  that  the  note  is  not 
forged, — that  it  is  in  fact  what  it  purports  on  its  face  to  be? 

On  this  question  the  language  of  the  text-books,  in  this 
country  at  leasts  is  nearly,  if  not  quite,  uniform. 

Justice  Story,  in  his  Commentary  on  Promissory  Notes,  sec- 
tion 118,  speaking  of  the  liabilities  of  a  party  who  transfers  a 
note  by  delivery  only,  says:  '*  In  the  first  place,  he  warrants, 
by  implication,  unless  otherwise  agreed,  that  he  is  a  lawful 
holder,  and  has  a  just  and  valid  title  to  the  instrument,  and 
a  right  to  transfer  it  by  delivery;  for  this  is  implied  as  an  ob- 
ligation of  good  faith.  In  the  next  place,  he  warrants  in  like 
manner  that  the  instrument  is  genuine,  and  not  forged  or  ficti- 
tious." To  this  the  editor  of  the  fourth  edition  of  the  work, 
published  in  1856,  adds  in  brackets:  '^  That  it  is  of  the  kind 
and  description  it  purports  on  its  face  to  be;  unless  where  the 
note  is  sold,  as  other  goods  and  effects,  by  delivery  merely, 
without  indorsement,  in  which  case  it  has  been  decided  that 
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the  law  respecting  the  sale  of  goods  is  applicable,  and  that 
there  is  no  implied  warranty";  referring  in  the  notes  to  the 
cases  of  Baxter  v.  Duren,  29  Me.  434  [60  Am.  Dec.  602] , 
Ellis  v.  Wildf  6  Mass.  821,  and  other  authorities,  and  also  to 
conflicting  decisions.  This  new  matter  was  added  to  the  text 
after  Justice  Story's  death,  as  is  shown  by  the  brackets,  and 
was  evidently  intended  only  as  a  statement  of  the  authorities 
bearing  on  the  question.  The  exception  stated  to  the  general 
rule,  as  laid  down  by  Judge  Story,  cannot  therefore  claim  the 
sanction  of  his  name. 

The  law  is  similarly  stated  in  2  Parsons  on  Notes  and 
Bills,  37^  39,  where  it  is  said  to  be  "  well  settled  that  the 
vendor  without  indorsement  warrants  that  the  paper  is  of 
the  kind  and  description  that  it  purports  to  be."  In  a  note 
on  page  38,  the  case  of  Baxter  v.  Duretij  29  Me.  434  [50  Am. 
Dec.  602],  is  referred  to,  where  it  was  held  that  one  who 
sells  and  transfers  a  promissory  note  by  delivery  is  not  lia- 
ble on  an  implied  warranty  of  its  genuineness,  if  he  sold  the 
same  as  property,  and  not  in  payment  of  a  debt  previously  ex- 
isting or  then  created,  and  if  he  did  not  know  of  the  forgery. 
But  it  was  said  in  that  case  that  if  the  note  was  transferred 
by  delivery  merely,  in  payment  of  a  debt  due,  or  for  goods 
then  purchased,  or  by  way  of  discount  for  money  then  loaned, 
there  would  in  such  case  be  an  implied  warranty  of  the  gen- 
uineness of  the  paper.  ''  But,"  adds  the  learned  author,  'Uhis 
distinction  does  not  seem  to  be  well  founded."  And  again,  at 
page  689  of  the  same  volume,  the  principle  is  broadly  stated, 
*'  that  any  transferrer  of  a  note  or  bill  transferable  by  deliv- 
ery warrants  that  it  is  no  forgery.  If  it  turns  out  that  the 
name  of  one  of  the  parties  is  forged,  and  the  bill  becomes 
valueless,  the  vendor,  though  no  party  to  the  bill,  becomes 
liable  to  the  vendee  as  upon  a  failure  of  consideration."  He 
then  proceeds  to  state,  without  further  conmient,  the  distinc- 
tion which  was  taken  in  the  case  of  Baxter  v.  Duren^  atfpra, 
and  of  which  he  had  previously  disapproved. 

So  in  Edwards  on  Bills  and  Promissory  Notes,  291,  it 
is  said:  "  The  party  assuming  to  transfer  a  negotiable  instru- 
ment thereby  asserts  it  to  be  genuine,  and  is  bound  to  make 
his  assertion  good."  And  on  page  289:  '*  Though  the  indorser 
transfers  the  note  upon  condition  that  it  is  to  be  collected  at 
the  risk  of  the  indorsee,  he  is  nevertheless  responsible  if  the 
note  proves  to  be  a  forgery";  citing  Shaver  v.  EMe^  16  Johns. 
201,  and  Delaware  Bank  v.  Jarvie,  20  N.  Y.  226. 
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In  England  it  seems  to  be  well  settled  by  the  latest  decis- 
ions on  the  sabject  that  the  vendor  of  a  bill  of  exchange  is  re- 
sponsible for  its  genuineness.  Thns  in  Oompertz  v.  BartleU^ 
24  Eng.  L.  &  Eq.  156,  decided  in  1868,  it  was  held  by  the  court 
of  queen's  bench  that  the  vendor  of  a  bill  of  exchange  impliedly 
warrants  that  it  is  of  the  kind  and  description  that  it  purports 
on  the  face  of  it  to  be.  And  in  Qumey  v.  Womenleyy  decided 
in  1854  by  the  same  court,  it  was  held  that  the  vendor  of  a 
bill  of  exchange,  though  no  party  to  the  bill,  is  responsible  for 
its  genuineness;  and  if  it  turns  out  that  the  name  of  one  of 
the  parties  is  forged,  and  the  bill  becomes  valueless,  be  is  lia- 
ble to  the  vendee,  as  upon  a  failure  of  consideration.  Both 
these  cases  were  decided  on  the  same  principle  which  is  ap- 
plied in  sales  of  personal  property  generally,  that  the  vendor 
impliedly  warrants  that  the  article  sold  is  of  the  kind  and 
description  which  it  purports  and  is  understood  by  the  parties 
to  be.  ^ 

In  the  case  of  Baxter  v.  Duren^  «upra,  it  was  held  that  one 
who  sells  a  promissory  note  by  delivery,  upon  which  the 
names  of  indorsers  have  been  forged,  is  not  liable  upon  an 
implied  promise  to  refund  the  money  received  therefor  if  he 
sold  the  same  as  property,  and  not  in  payment  of  a  precedent 
debt,  and  did  not  know  of  the  forgery. 

The  same  doctrine  was  held  in  the  case  of  EUi$  v.  WHd^  6 
Mass.  321,  where  the  same  distinction  was  made  between  the 
sale  of  the  note  and  its  transfer  in  payment  of  a  debt.  But 
the  doctrine  is  no  longer  maintained  in  that  commonwealth: 
Cabat  Bank  v.  Mortorij  4  Gray,  156;  LobdeU  v.  Baler,  1  Met 
193  [35  Am.  Dec.  358];  Merriam  v.  Woleottj  3  Allen,  258  [80 
Am.  Dec.  69].  In  the  last  of  these  cases,  Ellis  v.  Wild  and 
Baztor  v.  Dureuy  eupra,  are  both  considered,  and  for  what  seems 
to  us  good  reasons,  disapproved;  and  it  is  held  that  there  is 
no  valid  reason  for  the  distinction  taken  in  those  cases. 

In  Aldrich  v.  Jackson,  5  R.  I.  218,  the  doctrine  is  expressly 
stated  that  "  the  vendor  of  a  bill  or  note  by  the  very  act  of 
sale  impliedly  warrants  the  genuineness  of  the  signatures  of 
the  previous  parties  to  it.*' 

The  same  doctrine  is  held  in  Terry  v.  Bissell,  26  Conn.  23, 
and  in  Thrall  v.  Newell,  19  Vt.  202  [47  Am.  Dec.  682]. 

And  the  principle  upon  which  these  decisions  rest  has  its 
foundation,  as  we  think,  in  reason  and  justice. 

In  the  sale  of  what  purports  to  be  a  promissory  note,  it  is 
not  the  material  substance  of  the  paper  and  ink  for  which  the 
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is  understood  by  the  parties  to  be  paid,  bat  it  is 
the  chose  in  action  of  which  the  note  purports  to  be  the  evi- 
dence that  is  the  real  snbject  of  negotiation  and  transfer.  But 
if  the  note  is  forged,  if  no  such  chose  in  action  exists,  if  the 
vendor  neither  owns  nor  parts  with  anything  of  the  kind,  it  is 
difficult  to  see  any  just  ground  upon  which  he  can  be  allowed 
to  retain  the  purchase-money.  He  has  undertaken  to  sell 
what  he  did  not  own,  and  that  which  in  fact  has  no  existence. 
The  maxim  of  caveat  emptor  is  inapplicable  to  such  a  case. 

The  present  case,  however,  is  much  stronger.  It  is  not  a 
case  of  sale  by  delivery  merely,  but  by  indorsement,  qualified, 
it  is  true,  so  as  to  exclude  the  liabilities  consequent  thereon 
under  the  commercial  law.  Still  the  defendant  is  a  party  to 
the  note;  he  has  sold  and  transferred  it  as  such,  and  he  is 
bound  to  make  his  representation  good.  On  this  questioQ  we 
know  of  no  conflict  in  the  authorities.  I 

The  judgment  of  the  court  below  must  be  reversed,  the  de* 
murrer  to  the  plaintiff's  petitioin  overroled,  anJ  a  proeedet^ 
awarded. 

Day,0.  J.,  and  BBOixiBHOiv,  WncHt  and  Whrk,  JJ., 

curred. 
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MoGobmiok'b  Afpbal. 

\m  Pmhhtlvawa  0TAn,  54.] 

€l  ptttDflnhip  real  estate  imder  tha  order  of  tho  orphana*  oout  for  tha 
payment  of  his  dabti»  although  tho  legal  title  waa  in  him  alona. 
bKAm  nr  ComKnr  a  PoanasBOH  caithot  bt  Pabol  Piaa  Tbom  to  land 
to  hia  oo-teoaat  in  p.oaeeerion)  heoanea  in  aooh  a  oaao  thoro  oannot  ho 
tliai  diatinet  traaafer  of  poeieeeion  which  equity  regarda  aa  aqniTalent  to 


Jwaaraom  oar  PAsmBs  lo  Bboto  Bbal  BraAXB  nrao  Pabthbbsbif  Siook 

mnat  ho  moDifaated  by  dead  or  writing  plaoed  on  reoord. 
Pabssbbsbip  iCAT  BATB  KagufOOiQ  Tbur  IB  Bbal  Braib  whan  Arm 

fonda  haTo  paid  for  it^  or  a  oonstmetivo  tmat  in  it^  whon  it  haa  hoon  ao- 

^[airad  after  the  f ormatioii  of  tho  partnarahip. 
No  Trlb  to  Labd  PAam^  bcthbe  nr  Law  ob  Bquiit,  bt  Pabol  Aobbb- 

MBBT  made  beforo  flim  oxiata  to  pat  it  into  tho  ibm,  or  to  oonaidar  it  aa 

firm  property. 

WSBBB  JUDOMBBT  DBBTOB  OwVXBO  TwO  LOfS  SUBJBOT  TO  LiBB  OV  JVSO- 

aaOa  one  of  them*  and  the  jndgmont  is  roTived  generally^  tho 

of  the  lot  aold  wQl  not  ho  prednded  from  aeking  that  tho  jndg- 

it  ho  eatieflad  from  other  Unda  of  tho  Tondor. 

■qiDHT  TO  OoBTBOL  Qbobb  xb  Whxoh  Pbopbbtibb  shall  bb  Taxbb  to 

SATDfT  JuDaMBBT  is  an  oqnityy  not  agunst  tho  Jndgmont^  bat  against 

tho  oxooatUm. 

Appeal  from  the  orphaDs'  court  in  the  matter  of  the  estate 
of  liartin  Billmyer,  deceased.  The  mortgage  to  Philip  Bill- 
myer,  referred  to  in  the  opinion,  was  for  four  thousand  dollars, 
dated  April  1, 18S8,  and  was  on  the  saw-mill  tract.  Moset 
Chamberlain,  the  witness  referred  to  in  the  opinion,  was  a 
partnership  creditor  of  the  firm  of  Billmyery  Follmer,  &  Ca 
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In  March,  1854,  John  Porter  conveyed  the  lot  in  Miltoa  to 
Martin  Billmyer,  and  to  secure  the  payment  of  part  of  the 
purchase-money,  the  judgments  Nos.  112, 113,  and  114  were 
entered.  Billmyer  sold  this  lot  to  McCormick  in  1857.  These 
judgments  were  unpaid  at  the  death  of  Billmyer,  and  the  lien 
of  them  continued  on  the  lot.  The  other  facts  are  stated  in 
the  opinion. 

W.  C.  Law9an  and  J.  W.  Domley^  for  the  appellant. 
F.  Bowid  and  J.  B.  Packer^  for  the  appellees. 

By  Court,  Strong,  J.  The  principal  part  of  the  fund  for 
distribution  arose  from  the  sale  made  by  direction  of  the 
orphans'  court  of  the  real  estate  of  Martin  Billmyer,  deceased. 
Under  that  sale  nothing  but  the  interests  of  which  Billmyer 
died  seised  could  possibly  pass.  The  orphans'  court  had  no 
power  to  order  the  administrator  to  sell  anything  which  was 
not  assets  for  the  payment  of  the  decedent's  debts.  The  act 
of  February  24,  1834,  confers  no  jurisdiction  over  any  other 
lands  or  estates  in  land  than  such  as  belong  to  a  decedent 
at  his  death.  Hence  utider  an  order  to  sell  the  thirteen  acres 
and  four  perches  in  Turbut  township  for  the  payment  of  the 
debts  of  Billmyer,  nothing  could  pass  to  the  purchaser  but 
Billmyer's  interest.  Whatever  estates  in  the  property  others 
may  have  had,  either  as  tenants  in  common,  or  partners,  or 
holders  of  equitable  estates,  remained  unaffected  by  the  sale, 
unless  they  were  estates  or  interests  of  which  the  purchasers 
had  no  notice;  and  consequently  the  purchase-money  was 
wholly  the  proceeds  of  the  land  of  the  decedent,  chargeable  in 
the  hands  of  the  administrator  with  the  liens  which  had  at- 
tached in  the  decedent's  lifetime.  It  was  a  radical  mistake, 
therefore,  of  the  auditor  and  of  the  orphans'  court  to  distribute 
that  fund,  as  if  not  only  the  estate  of  BiUmyer,  but  that  of  the 
other  members  of  the  firm  of  Billmyer,  Follmer,  &  Co.  had  been 
sold.  If  it  be  assumed,  as  found  by  the  auditor  (though  only 
as  a  legal  conclusion),  that  the  land  in  equity  belonged  to  the 
partnership,  and  that  only  the  legal  title  was  in  Billmyer,  then 
only  that  legal  title  was  sold,  disencumbered  of  secret  equities, 
and  the  price  paid  must  go  first  to  discharge  the  liens  upon  it 

But  we  are  of  opinion  that  the  facts  found  by  the  auditor  do 
not  justify  his  conclusion  that  the  land  was  partnership  prop- 
erty. The  facts  themselves  are  wholly  deduced  horn  the  testi- 
mony of  Moses  Chamberlain,  who  was  an  interested  witness* 
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and  whose  testimony  should  not  have  heen  considered.  Treat- 
ing it,  however,  as  competent  evidence,  it  is  insufiBcient  to  estab- 
lish any  such  ownership  of  the  firm.  Confessedly,  the  entire 
interest  in  the  thirteen  acres  and  four  perches  belonged  to 
Martin  Billmyer  on  the  1st  of  January,  1854.  The  auditor 
finds  that  in  the  winter  of  that  year  Billmyer^  who  was  then 
in  possession,  agreed  to  sell  one  undivided  half  to  Jacob  M. 
and  W.  H.  Follmer  for  the  sum  of  six  thousand  seven  hundred 
dollars;  and  the  three  agreed  to  become  partners  in  the  lumber 
business  and  in  the  property.  It  was  agreed  that  of  the  pur- 
chase-money two  thousand  dollars  shoidd  be  paid  in  cash,  and 
the  balance  out  of  the  profits  of  the  business.  The  agreement 
was  not  in  writing.  On  the  20th  of  February  following,  the 
Follmers  paid  two  thousand  dollars,  to  be  credited  as  part  pay- 
ment on  the  property.  The  balance  does  not  appear  ever  to 
have  been  paid.  In  the  spring  of  that  year,  precisely  at  what 
date  is  not  shown,  they  went  into  possession  with  Billmyer,  and 
the  three  continued  the  lumbering  business  in  the  firm  name  of 
Billmyer,  Follmer,  &  Co.  Afterwards  the  firm  built  a  saw-mill 
on  the  tract  with  partnership  funds,  and  made  other  improve- 
ments. These  are  the  facts  substantially  as  found;  quite  as 
strongly  stated  as  they  were  proved  by  Chamberlain,  the 
witness.  Do  they  show  a  divestiture  of  the  title  of  Martin 
Billmyer,  and  an  efiective  transfer  of  it  to  the  firm  of  Billmyer, 
Follmer,  &  Co.T  And  do  they  show  such  a  transfer  before 
the  lien  of  the  judgments  of  Porter  for  the  use  of  McCormick, 
the  appellant,  attached?  These  judgments  were  recovered  on 
the  twenty-ninth  day  of  March,  1854.  Most  clearly  they  do 
not.  The  contract  to  sell  the  land  or  to  put  it  into  the  part* 
nership  stock  is  as  much  within  the  operation  of  the  statute 
of  firauds  as  any  other  parol  contract  of  sale  would  have 
been.  If  the  title  passed  out  of  Billmyer,  when  was  it?  Not 
when  the  parol  agreement  was  made  in  the  winter  of  1854,  nor 
when  the  two  thousand  dollars  were  paid  on  account,  FebrHary 
20,  1854.  This  is  not  claimed.  It  must  have  been,  then,  in 
the  spring,  when  the  Follmers  went  into  possession  jointly 
with  Billmyer.  But  that  such  a  taking  possession  does  not 
withdraw  a  parol  contract  from  the  operation  of  the  statute  of 
frauds  is  too  clearly  settled  to  admit  of  denial.  The  posses- 
sion taken  under  such  a  contract  must  not  only  be  notorious 
and  distinct,  but  it  must  be  exclusive  of  the  vendor.  Receiv- 
ing a  parol  vendee  into  joint  possession  with  his  vendor  is  not 
equivalent  to  the  ancient  feudal  investiture,  for  which  the 
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statute  of  frauds  intended  to  declare  a  writing  should  be  the 
only  substitute.  The  notoriety  and  significance  of  an  entry 
into  common  possession  is  much  less  than  when  an  owner 
leaves  and  another  person  takes  the  sole  and  exclusive  enjoy- 
ment. Hence  it  has  been  held  that  a  tenant  in  common  in 
possession  cannot  pass  his  title  to  his  co-tenant  in  poeseasiixi 
by  parol,  because  there  cannot  be  in  such  a  case  that  distinct 
transfer  of  possession  which  equity  regards  equivalent  to  a 
written  contract:  Hill  v.  Meyers^  43  Pa.  St.  170;  Worhnan  v. 
Guthrie^  29  Id.  495  [72  Am.  Dec.  654].  In  Frye  v.  Shefltr, 
7  Id.  9ly  it  was  said  that  "to  constitute  a  valid  parol  sale 
under  the  statute  of  frauds,  the  possession  must  be  exclusive 
of  the  donor."  The  same  doctrine  was  asserted  in  Hadel  v. 
Hadel,  6  Watts,  464;  so  also  in  Chadwich  v.  Fdt,  35  Pa.  St 
805. 

There  is  in  the  present  case  an  additional  reason  for  holding 
that  the  entry  of  the  FoUmers  into  joint  possession  with  BiU- 
myer  did  not  take  their  purchase  out  of  the  statute  of  frauds. 
It  is  found  in  the  fact  that  they  became  partners  with  him  to 
prosecute  the  lumbering  business.  This  business  was  to  be 
conducted  on  the  property.  There  was,  therefore,  a  reason  for 
their  entry,  apart  from  any  purchase.  To  the  neighborhood,  the 
partnership  was  quite  sufficient  to  account  for  the  posseesion. 
The  court  below  thought  these  doctrines  were  inapplicable  to 
the  case,  because  there  was  no  tenancy  in  common  here.  But 
the  mischief  against  which  the  statute  was  designed  as  a  g^ard 
is  greater  in  cases  of  parol  transfers  to  partnerships  than  in  any 
other  cases.  In  Hale  v.  Henrie,  2  Watts,  143  [27  Am.  Dec.  289], 
Judge  Sergeant  expressed  the  opinion,  "that  when  partners 
intend  to  bring  real  estate  into  the  pamership  stock  tiieir  in* 
tention  must  be  manifested  by  deed  or  writing  placed  on  rec- 
ord, that  purchasers  and  creditors  may  not  be  deceived."  He 
added:  "  That  to  permit  a  person  apparently  owning  property 
as  an  individual  to  aver  a  different  right  in  himself  as  a 
partner,  by  which  his  relation  to  creditors  and  others  would 
be  afiected,  would  defeat  the  statute  of  frauds  and  perjuries,  by 
which  no  interest  in  real  estate  can  vest  or  be  transferred  with- 
out deed  or  writing."  And  in  Ridgwayj  Buddj  &  Co,^8  Appeal^ 
15  Pa.  St  177  [53  Am.  Dec.  586],  it  was  said  that  ''when 
partners  intend  to  brin^  real  estate  into  partnership,  their  in* 
tention  must  be  manifested  by  deed  or  writing  placed  oit  rec- 
ord, and  it  is  not  competent  to  show  by  parol  evidence  that 
real  estate  conveyed  to  two  persons  as  tenants  in  common 
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was  purchased  and  paid  for  by  them  as  partners  and  was 
partnership  property."  See  also  Lancaster  Bank  v.  MyUy,  13 
Id.  544.  From  these  cases  it  appears  that  proof  by  writing 
and  even  record  is  more  rigidly  required  in  conveyances  to 
partnerships  than  in  other  sales. 

Undoubtedly  a  partnership  may  hold  real  estate,  and  they 
may  have  a  resulting  trust,  where  the  partnership  funds  have 
paid  for  land.  Such  was  the  case  of  Enoiv^B  Appeal,  39  Id. 
S35  [80  Am.  Dec.  542].  So  there  may  be  a  constructive  trust 
in  favor  of  a  firm,  as  was  held  in  Laey  v.  Hall,  87  Id.  360;  but 
these  come  within  the  exceptions  to  the  statute  of  frauds.  In 
both  these  cases  the  lands  were  acquired  after  the  partnerships 
had  been  formed  and  while  the  joint  business  was  in  progress. 
But  here  there  is  no  resulting  or  constructive  trust.  The 
agreement,  if  there  was  any,  to  put  the  land  into  the  joint 
stock  was  made  before  the  firm  had  any  being,  and  the  part- 
nership funds  did  not  pay  for  it.  A  parol  agreement  to  put 
land  into  a  firm,  or  to  consider  it  as  firm  property,  made  before 
the  firm  exists,  is  wholly  ineffectual  to  pass  any  title  either  in 
law  or  in  equity. 

Holding  these  opinions,  we  think  the  court  and  the  auditor 
erred  in  holding  the  tract  of  thiHeen  acres  and  four  perches  to 
be  i>artner8hip  property.  The  title,  neither  the  legal  nor  equi- 
table ownership,  ever  passed  from  Martin  Billmyer,  and  of 
course  the  judgments  of  Porter  for  the  use  of  McCormick,  the 
appellant,  were  liens  upon  it,  superior  to  all  others  except  the 
mortgage  to  Philip  Billmyer,  and  they  were  entitled  to  pay- 
ment out  of  the  fund  in  the  hands  of  the  administrator. 

This  really  disposes  of  the  whole  case.  But  the  auditor  as- 
signed several  reasons  for  excluding  the  judgments  from  par- 
ticipation in  the  distribution  of  the  proceeds  of  the  land  (the 
saw-mill  property),  and  these  we  will  briefly  notice.  Martin 
Billmyer,  the  debtor,  had,  beside  the  saw-mill  tract,  a  house 
and  lot  in  Milton,  upon  which  these  judgments  were  a  lien  as 
well  as  upon  the  thirteen-acre  tract.  In  1857  he  sold  the 
house  and  lot  to  McCormick,  who  paid  the  entire  considera- 
tion. But  the  person  who  held  the  Porter  judgments  continued 
to  revive  them  and  preserve  their  lien  upon  both  properties 
until  Billmyer's  death.  These  facts  led  the  auditor  to  con- 
clude that  tiie  holder  of  the  judgments  was  bound  to  look  first 
to  the  house  and  lot  for  payment,  the  other  creditors  having 
DO  lien  upon  that  property,  upon  the  principle  that  where  a 
creditor  has  a  lien  upon  two  fiinds  of  the  same  debtor  he  may 
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be  compelled  by  a  creditor  who  has  a  lien  but  upon  one  of 
them  to  levy  his  debt  out  of  the  fund  to  which  the  other 
creditor  cannot  resort.  The  principle  is  sound,  but  it  is  inap- 
plicable to  the  facts  of  this  case.  Here  are  no  two  funds  or 
properties  belonging  to  the  same  debtor.  Billmyer  has  no 
interest  in  the  Milton  house  and  lot.  The  owner  of  that  prop- 
erty has  not  only  a  legal  right,  but  he  has  an  equity  of  earlier 
date  than  any  equity  of  creditors  of  the  firm  of  Billmyer, 
Follmer,  &  Co.  When  he  bought  he  had  a  right  to  insist  that 
the  judgments  of  Porter  for  use,  etc.,  should  be  levied  first  out 
of  the  remaining  property  of  his  vendor, — that  is,  out  of  the 
thirteen-acre  tract, — and  that  right  has  not  been  lost.  If  there 
was,  as  we  have  seen,  no  divestiture  of  Billmyer's  estate  in  that 
prior  to  the  sale  of  the  house  and  lot  in  Milton,  it  is  the  fund 
which  is  primarily  liable  for  the  payment  of  the  judgments: 
Nailer  v.  Stafdey,  10  Serg.  &  R.  450  [13  Am.  Dec.  691]. 
Mevey's  Appealy  4  Pa.  St.  80;  Uoyd  v.  OalbraUhy  32  Id.  103. 
The  appellees  rely  upon  this  rule,  assuming  that  the  saw-mill 
tract  was  first  sold, — an  assumption  which  the  law  and  the 
evidence  do  not  sustain. 

In  the  re()ort  of  the  auditor,  and  on  the  argument  in  this 
court,  some  importance  was  att&ched  to  the  fact  that  the  judg- 
ments were  revived  by  writs  of  scire  fadas  in  1868,  and  again 
in  1863,  that  the  writs  were  served  upon  McCormick,  who  was 
then  the  owner  of  the  Milton  house,  and  that  he  suffered  judg- 
ments to  go  by  default.  This,  it  is  argued,  concludes  him 
from  asserting  now  any  defense  he  could  then  have  set  up. 
Undoubtedly  it  does.  But  against  the  writs  of  scire  facias  he 
had  no  defense.  He  could  not  deny  that  the  credited  was  en- 
titled to  a  continued  lien  upon  all  the  lands  that  belonged  to 
Billmyer  when  the  original  judgments  were  entered.  The  only 
questions  he  could  raise  were,  whether  the  judgments  had  been 
paid  or  satisfied,  or  whether  their  lien  up  the  house  owned  by 
him  had  expired.  Whether  satisfietction  of  the  judgments 
could  be  exacted  from  his  property  before  the  lands  remain- 
ing in  Billmyer  were  exhausted,  was  a  question  impertinent 
to  any  issues  that  could  have  been  raised  in  the  action  of 
sdre  facias.  If  it  could  not,  still  the  creditor  was  entitled  to 
his  judgments  of  revival.  The  equity  to  control  the  order  in 
which  two  or  more  properties  shall  be  taken  to  satisfy  a  judg- 
ment is  an  equity,  not  against  the  judgment,  but  against  the 
execution. 

Though,  then,  the  judgments  of  Porter,  now  for  the  use  of 
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McCormick,  were  liens  both  upon  the  house  and  lot  in  Milton, 
and  upon  the  saw-mill,  or  thirteen-acre  tract,  they  are  entitled 
to  be  i»aid  first  out  of  the  latter.  The  case  calls  for  nothing 
more.  The  fundamental  errors  of  the  decree  in  the  court 
below  were:  1.  Holding  that  the  thirteen-acre  tract  had  be- 
come partnership  property  in  such  a  sense  as  to  transfer  the 
title  firom  Martin  Billmyer,  and  thus  render  judgments  entered 
against  him  no  liens  upon  it;  and  2.  Inregwiing  the  orphans' 
court  sale  as  having  passed  something  other  than  the  estate  of 
BiUmyer, — that  of  which  he  died  seised;  in  other  words,  his 
interest  as  realty. 

It  thus  appears  that  out  of  the  fond  arising  from  the  sale  of 
the  thirteen-acre  lot,  the  judgments  112,  113,  114,  January 
term,  1854,  having  been  kept  alive  by  revivals,  are  entitled  to 
priority  of  payment  over  all  other  claimants  than  Philip  Bill- 
myer,  the  mortgagee  of  an  undivided  half  And  they  are  the 
first  lien,  and  first  entitled  to  payment  out  of  the  half  of  the 
tract  which  was  not  covered  by  Philip  Billmyer's  mortgage. 
Taking  the  facts  as  stated  in  the  auditor's  report,  that  part  of 
the  sum  realized  by  the  orphans'  court  sale  of  the  thirteen 
acres  and  four  perches,  applicable  to  the  payment  of  these 
judgments,  was  sufficient  to  pay  them  in  full.  The  decree  is 
therefore  to  be  reversed. 

The  decree  of  the  orphans'  court  is  reversed,  and  the  record 
is  remitted,  with  instructions  to  award  distribution  in  accord- 
ance with  the  rule  laid  down  in  this  opinion. 


Sbad,  J.    I  concur  in  this  judgment,  understanding  it  not 
to  interfere  with  our  decision  in  AbbottU  Appeal^  50  Pa.  St.  234. 


Whrbxb  Lahss  icAT  Bboomx  Pabtrsrship  PBonsTr  WITHOUT  Ant 
Wsxinra.  — As  a  partnerdiip  is  not  apcnony  it  ii  impoauble  for  it^  m  a  part* 
nenhip^  to  hold  tbeelegBl  title  to  real  estate:  Panone  on  Partnerehip,  866; 
Tidd  T.  Bhtet,  26  Minn.  201.  Aconveyaace  of  land  to  A  B  ft  Oo.  operates  te 
inrest  A  B  with  the  entire  legal  tiUe  to  the  estate:  Winter  ▼.  Stock,  29  GaL 
407;  S.  C,  89  Am.  Beo.  57;  Mareau  r.  Sn^arana,  3  Sneed,  696;  8.  0.,  67  Am. 
Dee.  682.  All  the  anthorities  agree  that  a  conveyance  of  real  estate  to  two 
or  more  peiaons»  not  deserihing  them  aa  parfcnersy  Tests  the  legal  title  in  them 
M  tenants  in  oommon.  In  Pennsylvania,  it  is  held  that  where  partners  in- 
tend tohringreal  estate  into  a  partnership  stock,  that  intention  must  be  mani< 
tested  in  writing  or  by  deed  placed  on  record,  that  purchasers  and  creditors 
may  not  be  deceived,  and  that  parol  testimony  is  inadmissible  to  vary  the 
effsct  of  the  deed  1^  proving  that  the  property  was  purchased  by  partnership 
fnnda^  for  the  use  of  the  partnership,  and  actually  used  by  the  partnership, 
thus  making  it  partnership  property:  MeDtrmoU  v.  Laurtnot,  7  Serg.  ft  R. 
438;  a  C,  10 Am.  Bee.  468;  HoUy.  Henrie,  2  Watts,  143;  S.  C,  27  Am.  Dec 
189;  KnmurY.  ArOmn,  7  PkL  St  170;  LatneaaUr  Bank  v.  Jfy^,  13  Id.  544; 
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Jiidffwaif,  Bttddf  A  0(k'$  Appeal,  15  Id.  177;  S.  C,  63  Am.  Dm.  686;  Ltfar^s 
Appeal,  69  Bk  St.  122;  8.  C,  8  Am.  Bep.  229;  Ebberes  Appeal,  70  Pa.  St  79; 
Appeal <^8ec(mdKaikn¥UBafik of  THiumnUe,  S3  Id.  20S;  HoU*9  Appeal,  Mid, 
257;  Harding  r.  DeviU,  10  Phila.  95.    In  delivering  the  opinion  of  the  oonrt 
in  McDermoU  ▼.  Laurence,  7  Serg.  &  B.  443,  TilghmAn,  C.  J.,  sud:  "  Bat  cer- 
tainly, where  it  is  the  intention  of  the  partners  to  bring  real  property  into 
the  common  stock,  it  would  be  pmdent  to  put  their  agreement  on  record,  im 
order  that  purchasers  may  not  be  deceived. "    And  in  RSdgwaif,  Budd,  A  Ca'« 
Appeal,  15  Pa.  St  181,  Bogers,  J.,  said:  "To  affsct  the  title  or  poasessioa  of 
land,  it  is  not  competent  to  show  by  parol  that  real  estate  conveyed  to  two 
persons  as  tenants  in  common  was  pnrchased  and  paid  for  by  them  as  part- 
ners, and  was  partnership  property."  In  Appeal  qf  the  Seeomd  NaOomal  Bank 
^  TUwMe,  83  Id.  203,  sad  Hoiee  Appeal,  98  Id.  257,  it  was  decided  that 
where  real  estate  is  conveyed  to  persons  who  are  partners,  the  face  of  the 
deed  determines,  as  to  oreditora^  the  ekUme  of  the  property,  tuid  that  that 
itatttt  cannot  be  changed  by  paroL    We  are  oonvinoed,  by  aa  extended  inves- 
tigation of  the  sdbjeet^  that  the 'courts  of  Penn^lvaida  stand  alone  in  main- 
taining this  doctrine.    And  it  would  appear  from  the  deeision  in  the  late  caaa 
of  Sh^fer^e  Appeal,  106  Id*  49,  that  the  role  is  eoofined  to  the  case  of  pnr- 
chasers  and  creditors.    In  that  case  it  washeld  tfaat^  as  between  the  partnen 
themselves,  real  estate  may  be  shown  to  be  firm  property,  notwithstanding 
the  title  be  in  one  of  them  only,  or  in  them  all  as  tenants  in  common,  and 
althongh  the  property  was  not  paid  for  by  partnenhip  moiii^y;  that  it  is  a 
question  of  intention,  and  that  that  intention  may  be  shown  1^  parol,  and 
manifested  by  the  acts  and  declarations  of  the  partiea    Bat  whatever  the 
Pennsylvania  doctrine  may  be^  it  has  been  expressly  deoded  in  other  states 
that  real  estate  pnrohaaed  by  partnership  fands,  for  partnenhip  purposes,  and 
aotnally  nsed  by  the  partnership,  may  be  proved  by  parol  to  be  partnership 
property,  whether  the  title  be  taken  in  the  name  of  one  of  the  partners  or  ta 
the  names  of  all  of  them;  Fodb  ▼.  Cfemsnf,  41  Iowa»  95;  Sherwood  v.  8L  Pami 
B.  B.  Co., 21  Minn.  127;  Fairchildy.  FairehOd,  64  N.  Y.  471;  7%onipmm  ▼. 
Bgibert,  3  Thomp.  ft  0. 474.    Of  coarse  where  the  legal  title  to  partnership  land 
is  vested  in  one  partner,  hii  ftofia  yCde  grantee  or  mortgagee  takes  his  title  free 
from  the  equities  of  the  other  partners  or  of  copartnership  oreditors;  for  he  is 
not  bound  to  take  notice  of  anything  that  ii  not  disclosed  by  the  xeoocd.    Bat 
if  he  has  notice  of  the  fact  that  the  land  is  partnership  property,  he  takes 
subject  to  the  equities  of  the  partners  and  of  the  partnership  creditocs:  TVir- 
kSv.  yre<  86K.  T.280;  TaUn(fiaiiY,  Chaniplm,4B^L  173;  S.O.,  67  Am. 
Dec  510. 

In  EgxTiTT,  Bbal  Bbxatb  Pubobasbd  wiib  Pabihsbshif  Fukjds,  for 
partnership  purposes,  and  used  in  the  partnership  business,  ii  regarded  as 
partnership  property,  and  must  be  applied  to  the  liquidation  of  partnership 
liabilities  in  preference  to  those  of  the  individual  partners.  And  it  makes  no 
difference  in  whose  name  the  property  is  taken.  The  person  in  whom  the 
legal  title  stands  will  hold  it  as  a  trustee  for  the  partnership*.  Houakm  ▼• 
Stanton,  11  Ala.  412;  Otoene  v.  CoUina,  23  Id.  837;  Langy.  Warhng,  26  Id. 
625;  Lmie  v.  Snedeeor,  52  Id.  167;  Caueler  v.  Wharton,  62  Id.  858;  Brewer  ▼. 
Brown,  68  Id.  210;  McChdre  v.  Bamsey,  9  Ark.  518;  Drewry  ▼.  Momtgonwry^ 
28  Id.  256;  Gray  v.  Palmer,  9  CaL  616;  Dupuy  v.  Leaoenworth,  17  Id.  262; 
Duryea  v.  Burt,  28  Id.  569;  McCauley  v.  FuUon,  44  Id.  355;  Sigommey  ▼. 
Jlann,  7  Conn.  11;  Price  y.  Hidee,  14  Fla.  565;  Bopp  v.  Poac,  63  in.  540; 
Matlock  V.  Matlock,  5  Ind.  403;  Indiana  Pottery  Co.  v.  Bates,  14  Id.  8;  HewUt 
V.  BanUn,  41  Iowa,  35;  Johneon  v.  Clark,  18  Kan.  157;  Oalbraith  v.  Oedge, 
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16  B.  Man.  631;  Br^cuU^.  BwUer,  6  Bush,  76;  9paUbigr.  Wtbtm,  80  Ky. 

•W;  OoOm  ▼.  Dedbsr,  70  Me.  23;  6^»d(Mni  r.  ifftewni^  6  GiU,  1;  Djfer  ▼• 

CIev^  5  Met  662;  8.  C,  89  Am.  Beo.  697;  Howa/rdv.  Prkt^  6  Met.  682; 

RmmeUr.  MSbr^  26  Mich.  1;  8cntgg$Y.  BkOr,  44  Min.  406;  WMime^ ▼.  OoUen, 

68  Id.  680;  WiOeU  ▼.  Brown,  65  Mo.  138;  8.  C,  27  Am.  Bep.  271;  HogU  ▼. 

ISNer.  286;  Jani$r,  Brookt,2JIl.  H.  87;  OUle^y,  JIiiMp  40Id.  868; 

▼.  Bcwkt,  SI  Id.  491;  ITeMer ▼.  JfeMer,  69  Id.  876;  JHcOladtr,  J<mm^ 

13  H.  J.  Bq.  126;  UhlerT.  Sen^TOld.  288;  PmiMgey.  W€il$,201d.  176; 

T.  iSiMNMr,  2  Bazk  Oh.  166;  &  0.,  47  Am.  Beo.  805;  SnUih  t.  TaH- 

2Beri».  Gh.  836;  FaMMv.  FaMdU,  64 N.  Y.  471;  Tarbely.  Bradley 

7  Abb.  N.  a  273;  Eingr.  YTedb.  70  K.  a  872;  Bctmr.  Bendermm,  77  Id. 

170;  X«y  ▼.  BaO,  87  Fa.  8t  860;  TVUnghaH  ▼.  CAompON,  4  B.  I.  173;  8.  0.» 

67  Am.  Dte.  610;  i^ime  Aidb Bodb t. MettqsliMe^  8 B.  L  66;  Hmdr.BmiMmp 

«  HsiHfh.  460;  JSTofoievT.  Jfoon,  7  Heiak.  606;  Wittk^,  Fnemm,  86  Vt.  44; 

DtoMiy  T.  Dewe^,  86  Id.  666;  /onet  r.  ^«a&^  2  Faht  ft  H.  839;  ^rook  ▼. 

WaMmfftomi  8  Gtstk  248;  DavUr.  Okrittian,  16  Id.  11;  Diggtr.  Brown,  78 

Va.  292;  Fowkr  ▼.  JMZey,  14  Wis.  126;  Hoaeie  ▼.  Corn  1  Sum.  173;  Wiegand 

▼.  Ospetedy  7  8«fr.  442;  ^JkMJb  ▼.  KIdn,  104  U.  S.  18;  PkUBp9  ▼.  C^tmifiiond; 

B  Waeh.  O.  C  441;  1  Weahhom  on  Beel  Pteperty,  6th  ed.,  701;  Fteione  on 

Vkitoenh^  864.    In  tiie  ease  of  Hoxw  ▼.  Oarr,  I  Sum.  182»  Story,  J.,  in 

delivering  the  opinion  of  the  oonrti  laid:  "In  oeaeo  whmo  the  reel  estate  ie 

piiiwlinewl  for  pertnenhip  pnipoeee,  and  on  partnenhip  aoooont^  it  ie  wholly 

iimiialuilil,  in  the  view  of  a  ooort  of  eqnity,  in  iHioee  name  or  namee  the 

poiehaee  ie  made,  whether  of  one  partner  or  ef  aU,  whether  in  the  name  of  a 

etennger,  or  of  one  of  the  finn.    Ib  either  oaae,  let  the  legal  title  be  Tested  in 

«iiom  it  may,  it  is  in  equity  deemed  partnerdiip  proper^,  and  the  partner* 

the  eettmk  que  tnuL    A  ooort  of  law  may — nay,  mnst — view  it  in  gen* 

only  aeeording  to  the  legal  title.    And  if  the  legal  title  is  veeted  in  one 

r,  a  6oiia./Cdi0  porohaser  from  him  of  the  real  estate^  haTing  no  notios^ 

eitiier  oipiess  or  oonstmctiTe,  of  its  being  partnership  pruyerty,  will  be  en* 

titled  to  hold  it  free  from  any  partnership  olaim.    Bat  if  the  pnrchaeer  hae 

eofih  notice^  he  is  clearly  bound  by  the  trust,  and  takea  the  property  aim 

enrrp,  like  every  other  purchaser  of  a  trust  estate." 

And  Gushing^  C.  J.,  in  delivering  the  opinion  of  the  ooort  in  FaB  BktF 
WhaUng  Co.  ▼.  Borden,  10  Cosh.  476,  said:  **A  partnership  satisfaotorily 
proved,  and  certainly  if  proved  by  writings,  is  to  be  held  ae  raising  in  equi^ 
a  partnership  trust  in  partnership  lands,  whatever  the  state  of  the  legal  title. 
If  sneh  writings  of  the  copartnership  refer  directly  to  the  land  by  name  as 
partnership  property,  then  the  trust  is  proved  by  the  statute  memorandum; 
if  the  writings  do  not  by  name  refer  to  tiie  land,  then  it  is  a  trust  therein  by 
fmpliration  of  law.  Suoh  trust  being  established,  whether  it  be  oonaidered 
aa  done  by  implication  of  law,  or  by  virtue  of  writings  amounting  to  the  stat- 
«te  memorandum,  however  the  title  may  stand  at  law,  or  in  whatsoever  name 
er  namee  it  may  be,  the  real  estate  belonging  to  the  partnership  will  be 
treated  in  equity  as  belonging  to  the  company,  like  its  personal  funds,  and 
dietribntable  accordingly;  the  parties  in  whose  names  it  stands  as  owners  of 
the  l^gal  title  being  held,  in  this  case,  to  be  trustees  of  the  partnership." 

The  intention  with  which  the  real  estate  was  purchased  will  determine 
whether  or  not  the  property  is  to  be  considered  aa  partnership  property.  And 
this  intention  is  to  be  ascertained  by  the  circumstances  attending  the  pnr- 
duee.  If  the  intention  to  take  and  hold  it  as  partnership  property  is  shown, 
that  intentioa  will  govern.  It  is  not  neceasary  that  there  should  be  any  ez- 
sgreement  to  make  it  partnership  property.    Such  an  agreement  may 
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be  inferred  from  the  eircamstaiicee  anrronndiiig  the  tnoaKtion:  Wart  v. 
OiMMb  42  Ala.  212;  8.  C,  04  Am.  Deo.  642;  Hotmm  ▼.  Seff,  79  Ky.  897; 
JarvU  y.  ^roob,  27  N.  IL  37;  Bmchamyf,  Sumnert  2  Barb.  Gh.  165;  &  C,  47 
Am.  Deo.  906;  Bud^  ▼.  Budtkp,  II  Barb.  43;  Cdttmiifr  ▼.  Smd,  24  N.  Y. 
605;  Fakekad  ▼.  /WnsfttU,  64  Id.  471;  Bamk  y.  (ThXe^  50  N.  T.  Super.  Ct 
275;  Ltidkno  ▼.  Cooper,  4  Ohio  St  1;  Shqfer^s  App&d,  106  Pa.  St.  49;  Ck^qf 
Prmiidmoer.  BuUock,  14&  I.  853.  And  in MichigMi,  real crtato  pnrofaaeed 
with  the  dedgn  to  make  it  partoenhip  property,  and  actually  need  in  iMoord- 
anee  with  that  dengn,  ia  partnenhip  aneti^  notwithstanding  the  statnte  of 
that  state  prohibitmg  resnlting  trusts:  MarriU  t.  IHck^,  88  Mieh.  41;  VT^ 
▼.  StObim.  47  Id.  296. 

Bnt  the  mere  iaot  that  real  estate  is  nsed  by  a  firm  In  iti  business  where 
it  was  not  pnrehased  with  partnership  fnnds,  will  not  jnstiiy  an  inference 
that  it  was  the  intention  to  make  it  partnership  property:  nompoom  ▼.  Bm^ 
man,  6  WslL  316;  Ware  ▼.  Oweiu^  42  Ala.  215;  Farmer  t.  Sanuui^  4  Litt.  189; 
^SUUmoa T.  PurfKO;  3 La.  497;  Bernard t.  Di^car,  17  Id.  586;  PeeoiY.Arme^ 
lis, 21  La.  Ann. 667;  ^fafa T. i^atfer,  19 Me.  16;  Wootdridgey,  fTiflsM^SHow. 
(Miss.)360;  DUunrth  ▼.  Mait/Uld,  36  Miss.  40;  Cowden  t.  Cairtu,  28  Mo.  471; 
Coke  T.  Ciiee,  15  Johns.  160;  Slemmer'e  Appeai^  68  Pa.  St.  177;  S.  C,  poet,  p. 
255;  IF%aa<2ey  T.  CaOoan,  12  Leigh,  264.  Mr.  Jostice  Field,  in  deliYering  the 
opiiiionof  theooartin7%olli}NlM▼.Bol0mal^6Wa]L317,ssad:  "The  fact  that 
real  property  ii  held  in  the  joint  names  of  several  owners,  or  in  the  name  of 
one  for  the  benefit  of  all,  is  no  evidence  of  copartnership  between  them  with 
respect  to  it.  In  the  absence  of  proof  of  its  pnrchase  with  partnership  fonds 
for  partnership  pnrposes,  real  property  standing  in  the  names  of  several  per- 
■ons  is  deemed  to  be  held  by  them  as  joint  tenants  or  as  tenants  in  common." 
Bnt  if  land  is  acquired  as  the  substratum  of  a  partnerships  or  is  brought  in  and 
nsed  by  it  for  partnership  purposes,  there  will  be  a  trust  by  operation  of  law 
lor  the  partnership,  although  a  trust  may  not  have  been  declared  in  writing: 
Amoid  V.  WaimKrigia,  6  Minn.  358;  S.  C,  80  Am.  Deo.  448. 

Where  real  estate  ii  purchased  by  partnership  funds,  for  partnership  usea^ 
and  actually  used  for  partnership  purpoees,  equity  treats  it  as  perMoalty. 
But  the  extent  to  which  it  is  regarded  and  treated  as  personal  estate  is  dif- 
ferent in  this  country  from  what  it  is  in  England.  In  England  there  ia  held 
to  be  an  out-and-out  conversion  of  such  reel  estate  into  personal  estate^  for 
all  purpoees  whatsoever,  and  it  passes  to  the  personal  representatives  of  the 
partners,  and  not  to  their  heirs:  Towneend  v.  Deva^fnee,  1  Mont.  Fart  App. 
101;  SeOrig  v.  Dawke,  2  Dow.  P.  0.  231;  PbUl^  v.  Phittipe,  1  Mylne  &  K. 
648;  Broom  v.  Broom,  3  Id.  443;  HougkUm  v.  HoughUm,  11  Sim.  491;  Darhg 
V.  Datiy,  3  Drew.  495;  Morrie  v.  Keardeg,  2  Younge  ft  C.  139.  But  in  this 
country,  when  the  objects  of  the  conversion  have  been  accompUshed,  a  recon- 
version takes  place.  When  the  property  has  fulfilled  all  its  functions  as 
personal  property,  in  respect  to  the  partnership,  the  partners,  and  the  credi- 
tors, and  is  no  longer  wanted  for  thoee  purposes,  it  becomes^  in  the  hands  of 
those  who  hold  the  legal  [title,  real  estate,  and  subject  to  all  incidents  as 
such:  Parsons  on  Partnership,  371;  Honuton  v.  SmUh,  11  Ala.  420;  PaUereom 
V.  Blahe,  12  Ind.  436;  HevM  v.  Bankm,  41  Iowa,  35;  Lowe  v.  Lowe,  13  Bush, 
688;  Whitman  v.  BoeUm  diMe.B.R.,Z  Allen,  133;  Wilcox  v.  WUoox,  13  Id. 
262;  Ber^igge  v.  Blair,  44  Miss.  406;  Smith  v.  Wood,  1  N.  J.  Eq.  82;  Bwdwm 
V.  Semmer,  2  Barb.  Ch.  165;  &  C,  47  Am.  Dec  305;  BwJdeg  v.  Bwikg,  11 
Barb.  43;  CoOmmb  v.  Bead,  24  N.  Y.  505;  Fairchad  v.  FainMd,  64  Id.  471; 
Foeter'e  Appeal,  74  Pa.  St  391;  S.  C,  15  Am.  Rep.  553;  Teatman  v.  Woode^ 
6  Yerg,  20;  Anrit  v.  Ckrmm,  15  Gratt  11;  In  re  Coddina  and  RtteeeU,  9  Fed. 
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Rep.  849.  Althoogh  equity  treats  real  estate  as  peraomal  propertj  of  the 
partnanhip,  it  leaves  the  lagai  title  undisturbed,  exeept  so  far  as  is  neoee- 
tmry  to  protect  the  equitable  rights  of  the  several  members  of  the  firm:  Lan^ 
V.  Warmgt  25  Ala.  625;  Buekm  t.  Sunmer^  2  Barb.  Ch.  166;  &  0.»  47  Am. 
Dee.  306.  The  widow  of  a  deoeased  partner  will  not  be  entitled  to  dower  in 
the  partnership  real  estate  untU  the  aflkirs  of  the  partnership  have  been  est- 
Ued  and  the  crediton  paid:  Htukmy.KeHU  Ind.  604;  CobbUr.  TamMn$9i^ 
60  Id.  660;  JJowonl  t.  iVM;  6  Met  682;  1)^  t.  Olonfc,  5  Id.  602;  &  a,  80 
Am.  Dee.  607;  Wooldriiffer.  WWtbu^  8  How.  (Miss.)  860;  W&UU  ▼.  Browf% 
65  Mo.  138;  8.  C,  27  Am.  Bep.  266;  ^Mimar  t.  j^onqMON,  8  Ohio^  828;  8.  CL, 
32  Am.  Dsc.  722;  Rkhardmmr.  WftOt,  2 Dessns.  Bq.  471. 

A  partoenihip  may  be  formed  for  the  purpose  of  dealing  In  real  estatsu 
On  this  questioii  all  the  authorities  are  agreed.  But  as  to  iHiether  or  not 
tiie  agreement  to  form  saeh  a  partnership  should  be  in  writing  there  is  a 
egnfliet  in  the  antiioritisa.  The  following  anthorities  hold  that  such  agree- 
ment must  be  in  writing:  RomUuid  v.  Boomr^  10  Ala.  600;  PaUermm  r*  Wairtf 
10 Id.  444;  Qrag  v.  Pabner^  OOaL  616;  Thom  v.  Tkom,  11  Iowa,  146;  Bm^ 
km  V.  BobertB,  4  La.  Ann.  216;  Peooi  v.  Arm^  21  Id.  667;  Eendermm  ▼. 
llMdmm,  1  Muni  510;  Bird  v.  Jfanitom,  12  Wib.  162.  The  following  deeie* 
ions  intimate  that  such  agreement  may  be  required  to  be  in  writing:  Gamier 
V.  WkairUm,  02  Ala.  858;  8nM  ▼.  Bmnkam^  8  Sum.  435.  But  the  following 
snthoritise  hold  that  such  agreement  need  not  be  In  writing,  and  that  a  parol 
agreement  to  form  sooh  a  partnership  is  sofioient:  lkU$  v.  ffamiUon,  5  Han^ 
360;  Btma  t.  Euer,  20Beav.  440;  BummU  ▼.  Tcdntor,  4  Conn.  568;  Bopp  v. 
AoE^  63  HL  640;  B^fimT.B^fitm,4S^U^.l(j6i  iSfmlA  v.  rorfton,  2  Barb.  Ch. 
336;  Chetier  r.  Didfeieom  64  N.  T.  1;  a  a,  18  Am.  Bep.  660;  FahrMd  ▼. 
FaMdH  64  N.  T.  471;  Tn^phoffm  ▼.  Buri,  67  Id.  80;  Wittiam  v.  OSBm, 
75  Id.  197;  KnoU  v.  AoA;  6  Or.  142.  In  the  ease  of  Ckuler  v.  JHdtermm, 
Mpro^  Bari,  C,  in  disonssing  thii  question,  said:  '*But  soppose  two  person^ 
by  parol  agreement^  enter  into  a  partnership  to  speculate  in  land%  how  de 
they  come  in  oonilict  with  tiie  statute  of  fraadst  No  estate  or  interest  in 
land  hss  bsen  graated,  assigned,  or  declared.  When  tiie  agreement  is  madsb 
Bolsads  are  owned  by  the  firm,  and  neither  party  attempts  to  convey  or  ae- 
lign  say  to  the  other.  The  contract  ii  a  valid  one,  and  in  pursuance  of  this 
egraenMnt  they  go  on  and  buy,  improve,  and  sell  lands.  While  they  are  do- 
iqg  thii^  do  tbey  not  act  as  partners,  and  bear  a  partnership  relation  to  each 
sttwrt  Within  the  meaning  of  the  statute  in  such  case,  neither  conveys  or 
eeqgos  sny  land  to  the  other,  and  hence  there  is  oo  conflict  with  the  statute. 
Tim  statute  is  not  so  btoad  as  to  prevent  proof  by  parol  of  an  interest  in 
leads;  it  is  simply  aimed  at  the  creation  or  conveyance  of  an  estate  in  lands 
vithoBt  a  writing." 

Tn  raacEFAL  oasi  n  cmD  in  McCladoe^  v.  O'Brien,  16  W.  Va.  841,  to 
Ow  point  that  the  eqmty  of  a  judgment  creditor  to  marshal  assets  se  a 
BMens  of  obtaining  payment  oat  of  a  fond  that  is  not  subject  to  the  lien  of 
the  jadgmsnti  will  not  be  enforced  against  a  ftoiia  Jtde  pordhaser.  It  is 
«Mpiihedh&X^svi«'«il|qMa(  60F^  St  126. 
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RiOHABDs's  Appeal. 

[S7  PSVHSTLTAIIXA  8TATB,  10S.J 

WmBii  DiMian  will  CoMnaxBATm  srbie  BmnxB  BaoirrxD  m  ham 
SvffBBED  nu>M  "SmaAXCE,  equity  will  not  interfeira  1^  injiiiiotum. 

Iliininif  OB  Damaom  n  mot,  as  GxirBBAL  Buli*  TirBKFAiiAiif.i,  if  h  it 
nuoeptible  of  being  oompennted  in  damagee. 

Ih  Equitt,  Dbgbu  18  MXTSB  or  EioHr,  but  of  Gbaob,  and  a  fthanoftHar 
will  refue  to  enjoin,  if  in  conacienoe  it  appean  that  ha  woold  do  » 
greater  injniy  by  enjoining  than  would  reenlt  from  refnaing,  aad  laairag 
the  party  to  hia  redreai  at  the  handa  of  a  ooort  and  Jniy. 

Appeal.    The  opinion  states  the  facts. 

W.  Dariingtonj  Merediihj  and  W.  Meredith,  for  the  appdlaato. 
W.  MeVeagh  and  R.  C.  MeMwrtrie^  {at  the  appeUees. 

By  Court,  Thompson,  C.  J.  The  complainant  in  this  case 
is  the  owner  of  a  dwelling-house  and  cotton  fekotoiy  in  the  tQ* 
lage  of  PhoenixTille,  Chester  Coanty ;  and  the  respondents  are 
owners  of  very  extensive  iron-works  in  the  same  village.  The 
former  complains  that  by  reason  of  the  kind  of  ftiel  used  by 
the  latter  in  their  works,  his  residence  is  rendered  nncomCort- 
able  and  unwholesome,  and  his  factory  materially  injured  in 
the  discoloration  of  his  fabrics  and  deterioration  of  his  ma- 
chinery. Claiming  that  he  had  established  this,  he  asked  the 
court  below  for  a  perpetual  injunction  to  restrain  the  respond- 
ents from  using  the  fuel,  bituminous  and  semi-bituminous 
coal,  complained  of  as  the  cause  of  the  injury  to  his  property, 
in  these  fornaces.  The  case  was  heard  on  bill  and  answer, 
and  the  court  decided  against  him.  He  was  then  permitted 
to  file  a  replication  and  take  testimony,  on  which  there  is  a 
report  of  a  master  also  against  him.  The  court,  having  sus- 
tained the  report,  again  refused  to  enjoin  the  defendants,  and 
the  case  is  before  us  on  an  appeal,  and  we  are  asked  to  do 
what  the  court  below  refused,  namely,  perpetually  to  restrain 
the  defendants  from  using  bituminous  or  semi-bituminous  coal 
in  their  furnaces. 

The  defendants'  works  are  very  extensive,  amongst  the  most 
BO,  it  is  said,  of  any  of  the  kintl  in  the  commonwealth,  con- 
sisting of  several  blast-furnaces,  some  seventy  puddling-fur- 
naces,  and  rolling-mills  and  other  machinery.  They  began 
on  a  small  scale  some  forty-nine  or  fifty  years  ago,  and  up  to 
1840  used  bituminous  coal  exclusively.  The  original  works 
were  not  precisely  on  the  spot  of  those  complained  of,  but  so 
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near  it  as  to  entitle  the  latter  to  be  regarded  as  an  extension 
of  the  former.  The  extensions  made  in  the  works  in  1837, 
184&  and  1853  constitute  the  present  works,  the  cost  of  which 
alone  is  represented  as  exceeding  half  a  million  of  dollars, 
and  which,  at  the  time  of  taking  the  testimony  and  previously, 
employed,  as  the  master  reports,  from  eight  hundred  to  one 
thousand  hands 

The  plaintiff's  dwelling,  it  appears,  is  situated  on  a  bluff  or 
hill  northwardly  from  the  defendants'  works,  about  seventy 
feet  above  the  nearest  furnace-floor,  which  brings  its  first  story 
about  on  a  level  with  the  top  of  the  puddling-stacks,  and  when 
the  wind  is  towards  the  plaintiff's  house  and  from  the  furnace, 
the  consequence  is  that  it  is  at  times  enveloped  in  a  ooal* 
smoke  thrown  out  of  the  chinmeys  of  the  puddling-fumaoes. 
It  cannot  be  doubted,  I  think,  that  this  materially  operates 
to  injure  the  dwelling-house  as  a  dwelling,  and  consequently 
to  deteriorate  its  value.  The  alleged  injury  to  the  factory  is 
mainly  that  the  smoke  and  soot  of  the  furnace  blackens  the 
stock  and  renders  the  fabrics  less  salable.  This  I  can  readily 
understand  and  believe.  The  house  was  erected  in  1829,  and 
ibe  fiBfcctory  in  1834,  and  both  have  been  generally  occupied 
ever  since;  the  factory  not  doing  ftill  work  for  some  time  past, 
as  the  master  reports. 

A  careful  consideration  of  the  testimony  satisfies  us  that 
the  use  of  semi-bituminous  coal,  the  fuel  complained  of,  is 
necessary  to  the  successful  manufacture  of  iron  fit  for  axles, 
tannon,  and  the  like,  in  the  manufacture  of  which  the  defend- 
ants are  largely  engaged;  that  the  process  of  manufacture  and 
fuel  used  are  generally  employed  in  similar  establishments,  and 
that  there  was  neither  a  negligent  nor  willful  infliction  of  injury 
upon  the  plaintiff  or  his  property  in  the  defendants'  mode  of 
operating  their  works.  Whatever  of  injury  may  have  or 
shall  result  to  his  property  from  the  defendants'  works  by 
reason  of  the  nuisance  complained  of  is  such  only  as  is  inci- 
dent to  a  lawful  business  conducted  in  the  ordinary  way  and 
by  no  unusual  means.  Still  there  may  be  injury  to  the  plain- 
tiff; but  this  of  itself  may  not  entitle  him  to  the  remedy  he 
seeks.  It  may  not,  if  ever  so  clearly  established,  be  a  case  in 
which  equity  ought  to  enjoin  the  defendants  in  the  use  of  a 
material  necessary  to  the  successful  production  of  an  article 
of  such  prime  necessity  as  good  iron,  especially  if  it  be  very 
certain  that  a  greater  injury  would  ensue  by  enjoining  than 
would  result  from  a  refusal  to  enjoin.    If  we  were  able  with 
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certainty  to  say  fbat  the  uee  of  eemi-bitaminoaa  coal  in  the 
proceas  of  making  good  iron  by  the  puddling  procesB  was  un- 
necessary, and  other  fuel  was  equally  good  and  available,  or 
that  by  a  reasonable  expenditure  of  money  on  the  work3  aJl 
injury  might  be  avoided,  a  different  case  might  appear  to  our 
minds  as  chancellors,  and  we  might  then  say  that  the  cause 
of  injury  should  cease,  and  that  a  decree  in  terms  to  meet 
such  a  contingency  should  be  made  so  as  to  prevent  the  in- 
jury.   But  we  have  not  such  case  before  us.    Bituminoua,  or 
at  least  semi-bituminous,  coal,  we  think,  from  the  testimony, 
is  necessary  in  the  manufGuiture  of  iron  such  as  the  buaiiiess 
of  the  defendants  require,  and  whose  Cftbrics  the  public  require. 
Nor  are  we  shown  by  testimony  or  reliable  tests  of  any  kind 
that  the  smoke  produced  in  the  puddling  process  can  be  con- 
sumed, as  it  undoubtedly  may  be  in  ordinary  chimneys,  or 
when  produced  in  ftimaces  used  to  propel  machinery.    I  am 
personally  cognisant  that  this  may  be  done,  from  observation 
both  in  this  country  and  in  England;  and  I  have  therefore 
read  with  satisfriction  and  entire  conviction  of  the  truth  the 
article  from  the  London  Quarterly  of  1866,  so  largely  quoted 
by  the  learned  counsel  for  the  appellants;  but  I  would  be  very 
unwilling  to  act  on  that  conviction  or  that  theory  any  further 
than  to  the  extent  to  which  experiment  has  gone.    I  would 
require  very  clear  proof  of  the  practicability  of  the  applica- 
tion of  the  principle  to  uses  dissimilar,  or  partially  so,  as 
puddling-chimneys  from  common  furnace  smoke-stacks.    The 
defendants  seem  willing  to  test  the  applicability  of  smoke- 
consumers  to  puddling-fumaces,  and  at  the  same  time  express 
their  doubts  in  a  practical  shape  by  offering  fifty  thousand 
dollars  for  an  invention  which  will  consume  the  smoke  of  their 
puddling-stacks  without  impairing  the  efficiency  of  the  process 
of  manufacturing  iron.    However  this  may  be,  certain  it  is 
we  are  not  able  to  say  from  anything  shown  that  the  evil  com- 
plained of  can  be  remedied  by  the  application  of  smoke-con- 
sumers.   We  do  not  know  what  effect  their  application  might 
have  on  the  process;  nor  do  we  think  we  should  visit  the  de- 
fendants because  they  might  be  unwilling  to  add  to  the  height 
of  their  chimneys  without  knowing  what  effect  it  would  have, 
or  because  they  might  not  be  willing  to  tear  down  their  estab- 
lishment and  re-erect  it  on  Seiman's  plan  or  patent    What 
effect  these  remedies,  or  either  of  them,  ought  to  have  on  the 
mind  of  a  chancellor,  if  feasible,  and  the  injury  complained 
of  were  absolutely  irreparable,  we  are  not  called  upon  to  say, 
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fbr  such  is  evidently  not  the  case  here,  if  there  be  any  damage 
mi  ally  as  we  shall  presently  show. 

The  rule  on  this  subject  is  well  stated  in  Orey  t.  Ohio  and 
Pennsylvania  R.  R.  Co.,  1  Grant  Cas.  412,  thus:  ''Where  dam- 
ages will  compensate  either  the  benefits  derived  or  the  loss 
Buffered  firom  a  nuisance,  equity  will  not  interfere."  See  also 
HilUard  on  Injunctions,  271;  Adams's  Equity,  485;  Fon* 
blanque's  Equity,  51;  2  Story's  Eq.  Jur.,  sees.  925  et  seq.; 
EUlen  on  Injunctions,  269.  In  Coe  v.  Lake,  37  N.  H.  254,  it 
was  said,  where  the  bill  prayed  an  injunction  to  suppress  a  nui- 
sance to  the  plaintiff's  land,  it  might  be  dismissed  on  general 
demurrer  for  want  of  equity,  unless  it  appeared  from  the 
subject-matter  affected  by  the  alleged  nuisance  that  there 
was  danger  of  irreparable  mischief,  or  of  an  injury  such 
as  could  not  be  adequately  compensated  in  a  suit  at  law. 
These,  and  many  other  authorities  to  the  same  effect,  some  of 
which  are  on  the  paper  book  of  the  appellees,  prove  conclu- 
sively that,  as  a  general  rule,  mischief  or  damage  is  not  irrep- 
arable which  is  susceptible  of  being  compensated  in  damages. 
We  have  no  doubt  that  an  action  at  law  will  lie  for  an  injury 
to  property  for  causes  similar  to  those  mentioned  in  this  bill; 
and  if  so,  why  will  not  the  remedy  be  adequate  in  such  case, 
and  thus  the  injury  be  repaired  in  damages?  We  are  not  to 
presume  that  it  will  not  be.  This  would  be  to  impugn  the 
justice  of  our  common-law  forms  without  a  reason.  We  think 
under  the  circumstances  of  the  case  that  the  injunction  ought 
to  be  refused,  and  the  plaintiff  left  to  his  action  at  law  for  the 
recovery  of  such  damages  as  he  may  have  sustained  or  may 
sustain. 

An  error  seems  somewhat  prevalent  in  portions,  at  least, 
of  this  commonwealth  in  regard  to  proceedings  in  equity  to 
restrain  the  commission  of  nuisances.  It  seems  to  be  sup- 
posed that,  as  at  law,  whenever  a  case  is  made  out  of  wrong- 
ful acts  on  the  one  side,  and  consequent  injury  on  the  other, 
a  decree  to  restrain  the  act  complained  of  must  as  certainly 
follow  as  a  judgment  would  follow  a  verdict  in  a  common-law 
court  This  is  a  mistake.  It  is  elementary  law  that  in  equity 
a  decree  is  never  of  right,  as  a  judgment  at  law  is,  but  of  grace. 
Hence  the  chancellor  will  consider  whether  he  would  not  do 
a  greater  injury  by  enjoining  than  would  result  from  refusing, 
and  leaving  the  party  to  his  redress  at  the  hands  of  a  court 
and  jury.  If  in  conscience  the  former  should  appear,  he  will 
refuse  to  enjoin:  EUtio  v.  EaH  of  OranviUe,  1  Craig  &  P.  292; 
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Orey  y.  Ohio  and  Penngylvania  R.  22.  Co^  mpra  We  Hunk 
this  is  a  safe  rule,  and  that  the  case  we  are  oonBidering  is 
within  it.  With  these  views,  and  on  foil  consideration  of  all 
the  testimony  in  the  case,  we  are  of  opinion  the  injunction 
was  properly  refused  in  the  court  below,  and  that  the  decxee 
dismissing  the  plaintiff's  bill  with  costs  must  be  affirmed. 
Appeal  dismissed  at  the  cost  of  the  appellant 


Ikjvnoiioii  to  Bbebadt  KuiaAiraB  wm.  hot  bi  QfAMxaD  if  It 
Opibatb  OppBi8Br7iLT»  and  do  Imt  little  good:  See  R^om  t.  Ccpe$^  73 
Deo.  106,  note  115. 

Whszt  iKjmfonoir  AoiLzirsT  Kuxsaitob  wnx  bi  O&amtxd:  See 
▼.  Dupomt^  68  Am.  Deo.  750,  note  755,  where  otber  ceaes  axe  ooUeeted.  If 
there  be  an  adequate  remedy  at  law  for  an  injoxy  done  or  threatonedp  tlie 
injury  ia  not  iirepazable,  and  will  not  be  enjoined:  CZarFt  App^ai^  412  Pft.  St. 
460t  citing  the  principal  oaee. 

Tn  nuKODAL  gasb  n  DnrnroiriBHKD  in  HoM*  Afpeal^  101  Fa.  St.  290. 


Kline  v.  Ejlinb. 

[87  PBinrsTLTAHXA  Statb,  VMk^ 

BsLAnov  ov  PnsoNS  Bitbothbd  o  Onb  ov  Unbouvdbd  OosnnnBrai^  ee- 
peoially  on  the  part  of  the  woman.  Snob  penona  oannot  be  xegaided  ae 
in  the  aame  category  with  bnyan  and  leUerr,  or  aa  dealing  with  each 
other  at  anna-length. 

BsBOB  to  the  common  pleas.    The  opinion  states  the  case. 

C.  Hunncker  and  O.  R.  Fox^  for  the  plaintiff  in  error. 

D,  H.  Mutnany  and  3,  M.  Boyer^  for  the  defendant  in  error. 

By  Court,  Shabswood,  J.  Upon  a  question  arising  in  the 
orphans'  court  as  to  the  right  of  the  widow  of  Ckthriel  Kline 
to  any  share  of  his  estate,  an  issue  was  directed  to  try  the 
validity  of  an  antenuptial  contract  between  her  and  the  in- 
testate, dated  March  21, 1850,  by  which  it  seems  to  have  been 
assumed  that  she  had  by  anticipation  renounced  or  released 
all  her  rights  as  widow.  Whether  the  instrument  does  bear 
that  meaning  is  a  question  which  does  not  arise  on  this  record, 
has  not  been  argued,  and  upon  it  we  desire  to  be  understood 
there  is  no  opinion  either  expressed  or  to  be  implied  in  the 
judgment  we  now  enter.  The  deed  was  executed  by  the 
parties  a  very  short  time  before  their  marriage,  and  it  was 
alleged  on  behalf  of  the  widow  that  the  circumstances  of  her 
intended  husband  were  concealed  from  her  and  misrepre- 
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aented  in  the  writing  itself,  in  conseqaenee  of  which  she  wai 
induced  for  a  very  inadequate  consideration  to  suhscribe  it 
Svidence  tending  to  show  this  was  given.    It  was  contended 
on  her  part  that  it  was  incumbent  on  the  plaintiffs  in  the 
iflsue  to  show  that  Gabriel  Kline  fully  informed  her  of  the 
amount  and  extent  of  the  property  owned  by  him.    Had 
the  judge  contended  himself  with  giving  a  simple  negative  im 
this  proposition,  it  would  perhaps  have  been  unexceptionable. 
But  his  charge  was  much  broader,  for  he  instructed  the  jury 
that ''  the  woman  was  bound  to  exercise  her  judgment  and 
take  advantage  of  the  opportunity  that  existed  to  obtain  in- 
formation; if  she  did  not  do  so,  it  was  her  own  fault    The 
parties  were  dealing  at  arms-length.    He  was  not  bound  to 
<iisclo6e  to  her  the  amount  or  value  of  his  property.''    This 
fajri  of  the  charge  was  excepted  to,  and  is  assigned  for  error. 
There  is  perhaps  no  relation  of  life  in  which  more  un« 
bounded  confidence  is  reposed  than  in  that  existing  betweea 
parties  who  are  betrothed  to  each  other.    Especially  does  the 
woman  place  the  most  implicit  trust  in  the  truth  and  affection 
of  him  in  whose  keeping  she  is  about  to  deposit  the  happiness 
•of  her  future  life.    From  him  she  has  no  secrets;  she  believes 
he  has  none  from  her.    To  consider  such  persons  as  in  the 
«ame  category  with  buyers  and  sellers,  and  to  say  tbat  they 
are  dealing  at  arms-length,  we  think  is  a  mistake.    Surely 
when  a  man  an  woman  are  on  the  eve  of  marriage,  and  it  is 
proposed  between  them,  as  in  this  instance,  to  enter  into  an 
antenuptial  contract  upon  the  subject  of  "  the  enjoyment  and 
dispoBition  of  their  respective  estates,"  it  is  the  duty  of  each 
to  be  fivnk  and  unreserved  in  the  disclosure  of  all  circum* 
stances  materially  bearing  on  the  contemplated  agreement 
It  may  perhaps  be  presumed  in  the  first  instance  that  such 
disclosure  was  made,  but  any  designed  and  material  conceal* 
ment  ought  to  avoid  the  contract  at  the  will  of  the  party  who 
has  been  injured.    Neither  Judge  Story  nor  any  other  elemen- 
tary writer  has  pretended  to  give  an  exhaustive  catalogue  of 
those  confidential  relations  which  require  the  utmost  good 
faith  {uberrima  fides)  in  all  transactions  between  the  parties:  1 
Story's  Eq.  Jur.,  sec.  215.    That  distinguished  jurist,  in  com- 
menting upon  the  class  of  cases  in  wbich  secret  and  under- 
hand agreements,  in  fraud  of  marital  rights,  have  been  relieved 
against  in  equity,  remarks  that,,  while  they  are  meditated 
frauds  on  innocent  parties,  and  upon  that  account  properly 
held  invalid,  yet  that  the  doctrine  has  '*  a  higher  found  ation. 
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in  the  seooritj  which  it  is  deeigned  to  throw  round  the  con- 
tract of  marriage,  by  placing  all  parties  upon  the  bads  of  good 
faith,  mutual  confidence,  and  equality  of  condition  **:  1  Btoiy's 
Eq.  Jur.,  sec.  267. 

If,  indeed,  this  agreement  was  intended  to  debar  the  wife  of 
all  future  right  to  any  share  of  her  husband's  estate  in  case 
she  survived  him,  it  was  a  most  unequal  and  unjust  bargain. 
It  holds  out  the  idea  in  the  recital  that  his  only  property  waa 
the  house  and  lot  he  then. occupied,  while  the  jury  might  have 
inferred  from  the  evidence  that  he  was  worth  at  that  time  toi 
times  its  value.  It  bestows  on  her  a  portion  of  the  house  fat 
life,  with  her  own  household  goods  which  she  owned  befiMre 
marriage,  and  the  small  annuity  of  forty  dollars  a  year,  or 
about  eleven  cents  a  day,  to  feed  and  clothe  her,  to  find  medi- 
cal attendance  and  nursing  for  her  when  sick,  and  to  buiy 
her  decently  when  she  died.  If,  as  has  happened,  she  should 
find  herself  a  solitary  widow,  without  children,  at  the  ad- 
vanced age  of  seventy,  such  a  pittance  leaves  her  to  be  an 
object  of  private  charity  or  public  relief.  To  say  that  she  was 
bound  when  the  contract  was  proposed  to  exercise  her  judg* 
ment,  that  she  ought  to  have  taken  advantage  of  the  oppor- 
tunity that  existed  to  obtain  information,  and  that  if  she  did 
not  do  so  it  was  her  own  fault,  is  to  suggest  what  would  be 
revolting  to  all  the  better  feelings  of  woman's  nature.  To 
have  instituted  inquiries  into  the  property  and  fortune  of  her 
betrothed  would  have  indicated  that  she  was  actuated  by 
selfish  and  interested  motives.  She  shrank  back  firom  the 
thought  of  asking  a  single  question.  She  executed  the  paper 
without  hesitation,  and  without  inquiry.  She  believed  thai 
he  would  propose  nothing  but  what  was  just,  and  she  had  a 
right  to  exercise  that  confidence.  She  lived  with  him  seven- 
teen years,  for  aught  that  appears,  as  an  afiectionate  and 
faithful  helpmeet,  and  no  doubt  largely  assisted  in  accumu- 
lating the  fortune  —  at  least  of  fifteen  thousand  dollars — of 
which  he  died  in  possession,  according  to  the  evidence*  We 
think  there  was  error  in  the  charge,  and 
reversed,  and  venire  faeiaa  de  novo  awarded. 


AxmnmzAL  AoBsnoDnn:  8m  ^nffln^t  t.  JStAmnmd,  SI  Am.  Daa  749; 
note  746,  where  oth«r  cases  era  ooUected.  Ptotiee  to  Anteaiiptui  eontraete 
are  not  like  buyer  end  aeUer,  but  etand  in  a  confidential  relation»  calling  for 
the  richest  good  faith:  KtMt  Bttate,  64  Pa.  St  126;  Tkrwm  v.  Amml  » 
U.  261;  Biertt^9  Appeal  92  Id.  26S,  aU  citing  the  principal 


Feb.  1868.]     Naviqation  etc.  Co.  v.  Biohabds.  209 

LtTTTLB   Schuylkill   Naviqation,  Bailboad,  and 

Goal  Company  v.  Biohabds. 

Dam  0  FiLLXD  up  bt  Dbfosits  of  Ooal  Dibt  ibom  Ddvkrist 
on  the  stream  above  it,  some  worked  by  the  defendaate,  end 
oliien  hy  pemns  entirely  nnooiinected  with  them,  it  ia  error  for  the 
eoort  to  chaige  that^  if,  at  the  time  the  defendants  were  engaged  in 
throwing  their  coal  dM  into  the  river  the  same  thing  was  being  done  at 
the  other  ooUieries,  and  the  defendants  knew  of  this,  they  are  liable  for 
tlie  combined  reenlts  of  all  the  deponts.  The  foundation  of  the  liability 
in  aach  case  ii  not  the  deposit  of  the  dirt  by  the  stream  in  the  basin  of 
the  dam,  bat  the  negligent  act  above.  The  throwing  of  the  dirt  into  the 
stream  is  the  tort^  the  sabsequent  deposit  is  only  the  consequence. 

Wtaxm  ToBT  wab  Ssvk&al,  amb  Commiitsd  without  Conoxbt  with 
Otkkbs  at  the  time  of  its  commission,  it  does  not  afterwards  beoome 
joint  beeanse  its  copseq;nenoes  nnited  with  other  conseqnenoes. 

T^awmmjon  is  hot  Liabls  vob  Aor  ov  ma  Tenahth  not  done  by  his  an* 
thority  or  command. 

gnnxEHe  Ofur  ov  Patkbs  with  Jubt  n  di  DnoBinoH  of  the  conrti  as  a 
mle^  with  some  ezceptions. 


AcnoN  on  the  case.    The  taciB  are  stated  in  the  opinion. 

F.  B.  Oowenj  J.  Bannanj  and  T.  tL  BaiwAn^  for  the  plaintiflh 
in  error. 

F.  W.  Hughes,  O.  E.  Farquhar^  and  F.  Hoffman,  for  the  de- 
fendant in  error. 

By  Court)  AoNXWy  J.  AU  the  assignments  of  error,  from  the 
4th  to  the  11th  inclnsiYe,  involve  substantially  the  same  ques- 
tion, and  may  be  considered  together.  The  plaintiff's  intes- 
tate was  the  owner  of  a  dam  and  water-power  upon  the  Little 
Schuylkill  River.  In  process  of  time,  from  1851  to  1858,  the 
basin  of  the  dam  became  filled  with  the  coal  dirt,  washed 
down  by  the  stream  from  the  mines  above,  of  several  owners, 
upon  Little  Schuylkill,  Panther  Creek,  and  other  tributaries. 
They  were  separate  collieries,  worked  independently  of  each 
other.  The  plaintiff  seeks  to  charge  the  defendants  below  with 
the  whole  injury  caused  by  the  filling  up  of  his  basin.  The 
substance  of  the  charge  and  answers  to  points  was,  that  if  at 
the  time  the  defendants  were  engaged  in  throwing  the  coal 
dirt  into  the  river,  about  ten  miles  above  the  dam,  the  same 
thing  was  being  done  at  the  other  collieries,  and  the  defend- 
ants knew  of  this,  they  were  liable  for  the  combined  result  of 
all  the  series  of  deposits  of  dirt  from  the  mines  above  from 
1851  till  1858.    The  aspects  of  the  case  were  varied,  by  de« 
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posits  being  made  on  and  along  tbe  banks  of  the  streams,  which 
were  carried  away  by  ordinary  rains  and  freshets;  but  the 
above  is  the  most  direct  statement  of  the  injury  alleged,  and 
is  taken,  therefore,  as  the  test  of  the  principle  laid  down  by  the 
court.  The  doctrine  of  the  learned  judge  is  somewhat  novel, 
though  the  case  itself  is  new;  but  if  correct,  is  well  calculated 
to  alarm  all  riparian  owners,  who  may  find  themselves  by  a 
slight  negligence  overwhelmed  by  others  in  gigantic  ruin. 

It  is  immaterial  what  may  be  the  nature  of  their  several 
acts,  or  how  small  their  share  in  the  ultimate  injury.  If,  in- 
stead of  coal  dirt,  others  were  felling  trees  and  suflbring  their 
tops  and  branches  to  float  down  the  stream,  finally  finding  a 
lodgment  in  the  dam  with  the  coal  dirt,  he  who  threw  in  the 
coal  dirt  and  he  who  felled  the  trees  would  each  be  respon* 
Bible  for  the  acts  of  the  other.  In  the  same  manner  separate 
trespassers  who  should  haul  their  rubbish  upon  a  city  loU  and 
throw  it  upon  the  same  pile,  would  each  be  liable  for  the  whole, 
if  the  final  result  be  tbe  only  criterion  of  liability.  But  the 
fallacy  lies  in  the  assumption  that  tbe  deposit  of  the  dirt  by 
the  stream  in  the  basin  is  the  foundation  of  liability.  It  is  the 
immediate  cause  of  the  injury,  but  the  ground  of  action  is  the 
negligent  act  above.  The  right  of  action  arises  upon  the  act 
of  throwing  the  dirt  into  the  stream, — this  the  tort,  while  the 
deposit  below  is  only  a  consequence.  The  liability,  therefore, 
began  above  with  the  defendant's  act  upon  his  own  land,  and 
this  act  was  wholly  separate  and  independent  of  all  concert 
with  others.  His  tort  was  several  when  it  was  committed,  and 
it  is  diflScult  to  see  how  it  afterwards  became  joint,  because  its 
consequences  united  with  other  consequences.  The  union  of 
consequences  did  not  increase  his  injury.  If  the  dirt  were 
deposited  mountain-high  by  the  stream,  his  dirt  filled  only  its 
own  space,  and  it  was  made  neither  more  nor  less  by  the  accre- 
tions. True,  it  may  be  difficult  to  determine  how  much  dirt 
came  from  each  colliery,  but  the  relative  proportions  thrown  in 
by  each  may  form  some  guide,  and  a  jury  in  a  case  of  such 
difficulty,  caused  by  the  party  himself,  would  measure  the  in- 
jury of  each  with  a  liberal  hand.  But  the  difficulty  of  sepa- 
rating the  injury  of  each  from  the  others  would  be  no  reason 
that  one  man  should  be  held  to  be  liable  for  the  torts  of  others 
without  concert.  It  would  be  simply  to  say,  because  the  plain- 
tiff fails  to  prove  the  injury  one  man  does  him,  he  may  there- 
fore recover  from  that  one  all  the  injury  that  others  da 

This  is  bad  logic  and  hard  law.    Without  concert  of  action 
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no  joint  stiit  could  be  brought  against  the  owners  of  all  the 
eoUierieSy  and  clearly  this  most  be  test;  for  if  the  defendants 
can  be  held  liable  for  the  acts  of  aU  the  others,  so  each  and 
every  other  owner  can  be  made  liable  for  all  the  rest,  and  the 
Ac&m  must  be  joint  and  severaL    Bat  the  moment  we  should 
find  them  jointly  sued,  then  the  want  of  concert  and  the  sev- 
eral liability  of  each  would  be  apparent    These  principles  are 
fully  sustained  by  the  following  cases:  RusseU  v.  TomUnton^  2 
Conn.  206;  Adams  v.  Hall,  2  Vt  9  [19  Am.  Dec.  690];    Van 
Steenberg  v.  Tobias,  17  Wend.  562  [31  Am.  Deo.  810];  Budding- 
ton  V.  Shearer,  20  Pick.  477;  Auehmwty  v.  Ham,  1  Denio,  495; 
Partenheimer  v.  Van  Order,  20  Barb.  479.    These  were  cases 
vhere  the  dogs  of  several  owners  united  in  killing  sheep,  and 
where  the  cattle  of  different  owners  broke  into  an  inclosure 
and  united  in  the  damage.    The  concert  and  united  action  of 
the  dogs  and  cattle  were  held  to  create  no  joint  liability  of 
their  owners,  notwithstanding  the  difficulty  of  determining  the 
several  injury  done  by  the  animals  of  each.    The  rule  laid 
down  in  the  last  case  was,  that  where  the  owner  of  the  garden 
could  not  prove  the  injury  of  each  cow,  the  jury  would  be  jus- 
tified in  concluding  that  each  did  an  equal  injury.    Several 
cases  were  cited  in  opposition,  but  do  not,  in  our  opinion,  sup- 
port the  doctrine  of  the  charge. 

In  Stone  v.  Diekerson,  6  Allen,  27,  where  an  officer  made  an 
arrest  at  the  same  instant  upon  nine  writs,  and  the  parties 
were  held  jointly  liable  for  the  trespass,  the  ground  of  action 
was  the  arrest  itself  a  single  act  incapable  of  division  or  sepa- 
ration, but  being  authorised  by  aU,  all  were  held  to  have  been 
ocmcemed  in  the  very  act,  which  each  authorized  the  same 
agent  to  commit.  In  Colegrove  v.  New  York  etc,  R.  22.  Cos,,  20 
N.  Y.  492  [75  Am.  Dec.  418],  the  two  companies  were  using 
the  same  track  by  joint  arrangement,  governed  by  common 
rules;  the  collision  of  their  trains  was  owing  to  mutual  and 
ooncurring  negligence,  and  the  injury,  which  was  single,  was 
therefore  their  concurrent  and  direct  act.  They  were  held  to 
be  jointly  liable  because  of  their  joint  use  of  the  track,  their 
common  duty  to  all  traveling  the  road,  and  their  concurrent 
negligence  in  the  direct  act  which  caused  the  injury.  The 
case  of  the  party-wall  in  this  state  was  put  on  the  same 
ground.  The  distinction  between  that  case  and  this  was 
sharply  defined  by  our  brother  Strong.  It  was  there  said 
that  the  maintenance  of  an  insecure  party-wall  was  a  tort,  in 
which  both  participated.    The  act  was  single,  and  it  was  ths 
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occasion  of  the  injury.  The  case  is  not  to  be  confounded  with 
actions  of  trespass  brought  for  separate  acts  done  by  two  or 
more  defendants.  Then,  if  there  be  no  concert,  no  common 
intent,  there  is  no  joint  liability.  Here  the  keeping  of  the 
wall  safe  was  a  common  duty,  and  a  failure  to  do  so  was  a 
common  neglect:  Klauder  y.  McOrath^  36  Pa.  St  128  [78  Am. 
Dec.  329].  In  principle,  Bard  y.  Yohn^  26  Id.  482,  more  re* 
sembles  this  case.  There  the  effects  of  the  independent  acts 
of  the  defendants  on  the  opposite  sides  of  the  street  united  in 
causing  the  injury,  but  they  were  not  jointly  liable,  because 
there  was  no  concert  in  the  acts  themselyes. 

It  is  needless  to  notice  other  question  arising  upon  the  al- 
leged n^ligenoe,  excepting  to  say  that  the  defendants,  as 
lessors,  were  not  liable  for  the  acts  of  their  tenants,  not  shown 
to  haye  been  done  under  their  authority  or  command.  The 
mere  relation  of  landlord  will  not  make  the  lessor  liable  for 
the  n^ligence  of  his  tenant:  Bears  y.  AmbUr^  9  Pa.  St.  193; 
Offerman  y.  Starr,  2  Id.  894  [44  Am.  Dec.  211]. 

Taking  together  all  the  judge  said  upon  the  measure  of 
damages,  it  is  not  clear  he  committed  a  manifest  error.  There 
was  an  inaccuracy  in  the  answer  to  the  defendants'  seyenth 
point,  as  to  the  profits  that  might  haye  been  made,  which 
would  appear  to  allow  too  much  latitude  in  estimating  imagi- 
nary losses,  and  will  be  corrected  in  another  trial.  The  jury, 
howeyer,  seem  to  haye  gone  astray  in  estimating  the  property 
as  a  total  loss  from  1851  to  1858.  The  correction,  howeyer, 
fell  within  the  proyince  of  the  court  below. 

The  objection  to  the  calculations  sent  out  with  the  jury  can- 
not be  urged.  No  bill  of  exception  was  sealed.  As  a  general 
rule,  with  some  exceptions,  the  sending  out  of  papers  with  the 
jury  is  regulated  by  the  sound  discretion  of  the  court:  (yHara 
y.  Richardson,  46  Pa.  St.  889. 

The  bills  of  exception  to  the  eyidence  need  no  particular 
notice.  We  peroeiye  nothing  in  them  pointing  to  any  mani- 
fest error. 

The  judgment  is  reyersed,  and  a  venirs  facias  ds  novo 
awarded. 


Jonrr  LiABmrr  iob  Tobt:  See  Bat^idd  t.  WhtpfUM^  97  Am.  Deo.  SIS^ 
note  021;  KhrhuooA  ▼.  ifi&r»  78  Id.  IH  n<^  1^«  I<  othen  ebovo  on  a 
itroam  oontribate  to  the  -depoait  of  tia-bark  or  other  matter  in  a  podl,  the 
defendant  cannot  be  held  liable  for  the  injoiy  done  by  them,  bat  hie  part  of 
the  depoait  moat  be  aeparated  by  meana  of  the  beet  proof  the  nature  of  the 
Mee  affords:  Seely  t.  AJdm^  61  Pa.  St  906.    Ihe  nae  of  the  worda  "meaaore 
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the  propoftiaa  of  the  injiiry  with  a  liberal  hand,"  In  fha  prine^al  oaae*  wat 
ttplaiiied  in  LUUe  8.  N.  JL  R.  ^  O.  Co.  ▼.  Frmch,  81)  Id.  874. 

PBOfiniHO    JUBT  TO   TaMM  OUT    PaPSBS  WITH   X^BM,  BmMT  OF:    8m 

Bn^  T.  Manm,  83  Am.  Dm.  772}  Aofe  t.  SitMM,  79  Id.  228|  Jtei  ▼• 
71  U.  210t  note  210. 


Watson  v.  Muirhead. 

r07  PxniraTLTAinA  Btati,  16LJ 

BvLB  ov  LuBornr  ov  OoHviTANona  von  Bbbobs  ov  JuDOimrr  is  Um 
nme  a«  that  which  applies  to  practitioaen  of  law  or  medicine. 

QfiiTSTAiiGnt  a  hot  Liabui  ior  Kiougbngs  nr  Passino  Tttli,  where^ 
being  employed  to  investigate  it^  he  submitted  the  case  to  eminent  oonn- 
■el,  who  gave  him  a  written  opinion  that  the  property  was  free  from 
enonmbranoes,  although  there  was  at  the  time  a  judgment  by  default 
agsinst  the  Ysodor,  the  damages  on  which  had  not  been  liquidated,  and 
vnder  which  the  property  was  afterwards  sold  by  the  sheriff,  —  the  trans- 
aeticm  haTing  oocurred  prior  to  the  decision  In  Sellers  ▼.  Bwif  47  Pa.  St. 
844. 

Action  on  the  case.  The  plaintiff,  being  about  to  purchase 
a  ground-rent  in  Philadelphia,  employed  the  defendant  as  a 
conveyancer  to  search  and  report  upon  the  title  of  the  vendor. 
The  defendant  searched  the  title,  and  requested  Henry  Whar- 
ton, an  attorney,  to  examine  the  title  and  look  at  the  searches, 
who  gave  his  opinion  that  the  property  was  clear  of  encum- 
brances, and  that  a  judgment  by  default  against  the  vendor 
and  in  favor  of  one  Howland,  on  which  the  damages  had  not 
been  liquidated,  and  which  was  subsequently  opened,  was  not 
a  lien  on  the  property.  The  defendant  thereupon  passed  the 
title,  and  the  plaintiff  paid  for  the  property.  The  property 
so  purchased  by  the  plaintiff  was  afterwards  sold  under  the 
judgment  above  mentioned,  and  the  plaintiff  lost  the  whole 
ground-rent.  The  verdict  was  for  the  defendant.  The  plain- 
tiff  took  a  writ  of  error,  and  assigned  for  error  the  refusal  of 
the  court  to  affirm  his  points,  the  substance  of  which  is  stated 
in  the  opinion. 

D.  W.  SeUen  and  O.  W.  Thom^  for  the  plaintiff  in  error. 

R.  C,  MeMurtrie  and  E.  Olmstead^  for  the  defendant  in 
error. 

By  Court,  Shabswood,  J.  The  business  of  a  conveyancer 
is  one  of  great  importance  and  responsibility.  It  requires  an 
acquaintance  with  the  general  principles  of  the  law  of  real 
property,  and  a  large  amount  of  practical  knowledge,  which 
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can  only  be  derived  from  experience.  In  England  it  has  been 
pursued  by  lawyers  of  the  greatest  eminence.  As  our  titles 
become  more  complex  with  the  increase  of  wealth,  and  the 
desires  which  always  accompany  it  to  continue  it  in  our  name 
and  family  as  long  as  the  law  will  permit,  it  will  become  more 
and  more  necessary  that  gentlemen  prepared  by  a  course  of 
liberal  education  and  previous  study  should  devote  themselves 
to  it.  Tnere  have  been  and  still  are  such  among  us.  The 
rule  of  liability  for  errors  of  judgment  as  applied  to  them 
ought  to  be  the  same  as  in  the  case  of  gentlemen  in  the  prac- 
tice of  law  or  medicine.  It  is  not  a  mere  art,  but  a  sdenoe. 
''  That  part  of  the  profession,"  said  Lord  Mansfield,  "  whicit 
is  carried  on  by  attorneys  is  liberal  and  reputable,  as  well  as 
useftd  to  the  public,  when  they  conduct  themselves  with  honor 
and  integrity;  and  they  ought  to  be  protected  when  they  act 
to  the  best  of  their  skill  and  knowledge.  But  every  man  is 
liable  to  error;  and  I  should  be  very  sorry  that  it  should  be 
taken  for  granted  that  an  attorney  is  answerable  for  every 

error  or  mistake A  counsel  may  mistake  as  well  as  an 

attorney.    Yet  no  one  will  say  that  a  counsel  who  has  been 

mistaken    shall   be    charged Not  only  counsel,  but 

judges,  may  differ,  or  doubt,  or  take  time  to  consider.  There- 
fore an  attorney  ought  not  to  be  liable  in  case  of  a  reasonable 
doubt":  Pitt  v.  Yalden,  4  Burr.  2060.  The  rule  declared  by 
Lord  Mansfield  has  been  followed  in  all  the  subsequent  cases. 
"  No  attorney,"  said  Chief  Justice  Abbott,  **  is  bound  to  know 
aU  the  law;  God  forbid  that  it  should  be  imagined  that  an  at- 
torney or  a  counsel,  or  even  a  judge,  is  bound  to  know  all  the 
law;  or  that  an  attorney  is  to  lose  his  fair  recompense  on 
account  of  an  error,  being  such  an  error  as  a  cautious  man 
might  fall  into":  Montriou  v.  Jefferya^  2  Car.  &  P.  113;  and 
see  Oodefroy  v.  Daltarij  6  Bing.  460;  Kemp  v.  Burt^  4  Bam.  & 
Adol.  424;  GUbert  v.  WiUiam$^  8  Mass.  61  [5  Am.  Dec.  77]. 

If  the  defendant  had  undertaken  to  act  upon  his  own  opin- 
ion that  the  judgment  which  appeared  on  the  searches  was 
not  a  final  one,  and  therefore  not  a  lien  upon  the  ground-rent, 
the  titie  of  which  it  was  his  duty  to  examine,  could  we  say 
that,  before  the  decision  of  this  court  in  SeUer$  v.  Burkj  47 
Pa.  St.  344,  the  mistake  was  one  which  could  only  result  from 
the  want  of  ordinary  knowledge  and  skill  or  the  failure  to  ex< 
ercise  due  caution?  But  when  in  addition  it  appears  that, 
having  been  previously  employed  to  investigate  the  same  tiUe, 
he  had  submitted  it  to  eminent  counsel,  who  had  given  a  writ- 
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ten  opinion  in  its  favor  without  even  expressing  a  doubt  as  to 
the  judgment  in  question,  to  hold  him  responsible  would  be  to 
eBtablish  a  rule,  the  direct  effect  of  which  would  be  to  deter 
all  prudent  and  responsible  men  from  pursuing  a  vocation  en* 
▼ironed  with  such  perils.  We  think  the  court  below  was  right 
in  refusing  to  charge  as  requested  in  the  plaintiff's  points;  all 
of  which  assume  as  matter  of  law  that  to  pass  the  title  with 
Buch  an  encumbrance  upon  it  was  evidence  of  want  of  ordi* 
nary  knowledge  and  skill  and  of  due  caution.  We  see  there- 
fore no  error  for  which  we  ought  to  reverse. 
Judgment  afiSrmed. 

LiABLirr  or  Anoavxr  loa  Kiauonrai  Ain>  Wamt  or  8nu*t  8m  <lml* 
•M»T.1faaB-»e8Aiii.1>M.  IH  goto  1^  whwpe  qUMr  mam  f  ooUsettd. 


Farmbbs^   and   Mbohanios'   National   Bank  v. 

King. 

157  PmiaTLyAViA  Scats,  S0&] 

Bojuirr  WILL  FdLLOw  Fmno  thbough  Aht  Numhsb  or  TujismiTATiioini^ 
and  preMrT«  it  for  the  owner,  so  long  M  it  oan  be  idsntified^  no  mstter 
in  whose  name  the  legal  right  atanda. 

If  Mohst  has  bexh  Ck>inrxBTSD  bt  Teubisb  oa  Aoxht  dito  Chobs  ui 
AcnoN,  the  legal  right  to  it  may  hare  been  changed^  bat  eqnity  regarda 
the  beneficial  ownerehip. 

Bahk  BacEnmfo  Dirosm  ibom  Aoxht  Btboomw  bib  Dxbtob,  and  may; 
in  tlM  abeenee  of  interference  by  his  principal,  to  whom  the  money  be- 
longs, extingnish  its  liability  by  paying  the  debt  in  answer  to  his  checks; 
bat  when  the  principal  asserts  his  right  to  the  money  before  its  repay- 
ment, gives  notice  of  his  ownership  to  the  bank,  and  of  his  onwillingness 
that  the  money  shall  be  paid  to  the  agents  the  agent's  right  to  reclaim  it 


Whxks  Aoxht  Lxnds  his  Pbingipal's  Monxt,  Taxino  PBuxmaoaT  Norx 
TO  HiMSiLr,  the  note  belongs  to  the  principal,  and  the  borrower  may 
not  pay  the  agent  after  he  has  been  informed  of  the  principal's  snperior 
rights  and  has  received  notice  not  to  pay  the  agent. 

Whxbxvxb  Principal  can  Show  that  his  Monxt  has  bxxn  Placbd  in 
Hands  of  Anothxb  by  his  agenti  it  is  no  answer  to  his  claim  that  that 
other  has  promised  to  pay  it  to  the  agent. 

Cbxditob  of  Bank  Dxposrroa  Who  Attaghxs  Monxt  in  Bank  to  Grxdr 
or  his  Dxbtor  is  in  no  better  position  than  the  depositor. 

Whxsx  Aoxnt  Minolxs  his  Pkinoipal'b  Monxt  with  bib  Own,  so  that 
it  cannot  be  followed,  the  principal  cannot  recover  it  specifically.  But 
the  agent  does  not  by  so  doing  convert  himself  into  a  mere  debtor;  the 
principal  may  daim  from  the  admiztare  the  sum  which  belonged  to  him. 

SciBB  FACIAS  against  the  Farmers'  and  Mechanics' National 
Banky  garnishees  in  a  foreign  attachment,  in  which  Eling  was 


216  Farmers'  etc.  Bank  v.  King.  [Penn. 

plaintiff  and  John  H.  Curtis,  Jr.,  was  defendant.  The  defend- 
ant was  the  plaintiff's  agent  for  collecting  rents,  and  in  May, 
1866,  owed  him  between  eleven  hundred  and  twelve  hundred 
dollars.  Curtis  was  also  agent  for  the  Philadelphia  Saving 
Fund  Society,  for  the  trustees  of  the  Fotteral  estate,  and  others. 
He  deposited  his  clients'  funds  in  the  bank  garnished.  Cur- 
tis absconded  about  the  80th  of  April,  1866.  On  the  Slat  of 
May  the  attachment  was  served  on  tiie  garnishees,  and  there 
was  at  that  time  a  balance  in  the  bank  of  $1,140.36  to  the 
credit  of  Curtis.  And  five  minutes  after,  a  notice  was  served  on 
the  cashier  of  the  garnishees,  informing  them  that  the  moneys 
were  in  fact  the  moneys  of  the  Philadelphia  Saving  Fund 
Society,  and  of  Russell  and  Eisenbrey,  trustees,  and  could  be 
specifically  shown  to  be  such,  and  warning  them  not  to  pay 
the  funds  to  Curtis.  The  substance  of  the  testimony  offered 
and  rejected  by  the  court  is  stated  in  the  opinion.  The  court 
refused  to  aflBirm  the  defendant's  points,  and  instructed  the 
jury  to  find  for  the  plaintiffs,  which  they  did,  and  the  gar- 
nishees took  a  writ  of  error,  and  assigned  for  error  the  rejec- 
tion of  their  offer  of  evidence  and  the  instruction  of  the  court 

H.  Wharton  and  R.  L.  A$hhunty  for  the  plaintiff  in  error. 
G.  D.  Budd  and  H.  E.  Wallace^  for  the  defendant  in  error. 

By  Court,  Strong,  J.  There  was  evidence  at  the  trial  that 
the  money  which  had  been  deposited  in  the  bank  by  John  H. 
Curtis  was  not  his  own,  but  that  it  belonged  to  his  clients. 
He  obtained  it  as  their  agent,  and  he  held  it  as  such.  And 
had  the  additional  evidence  offered  >^been  received,  it  would 
have  appeared  that  at  least  $835.81  of  the  amount  belonged  to 
the  PUladelphia  Saving  Fund  Society,  and  to  the  trustees  of 
the  Fotteral  estate.  It  had  been  collected  for  them,  and  de- 
posited to  the  credit  of  their  agent.  '  Their  right  to  it  was  not 
lost  because  it  was  thus  deposited.  It  is  undeniable  that 
equity  will  follow  a  fund  through  any  number  of  transmuta- 
tions, and  preserve  it  for  the  owner  so  long  as  it  can  be  iden- 
tified. And  it  does  not  matter  in  whose  name  the  legal  right 
stands.  If  money  has  been  converted  by  a  trustee  or  agent 
into  a  chose  in  action,  the  legal  right  to  it  may  have  been 
changed,  but  equity  regards  the  beneficial  ownership.  It  is 
conceded,  for  the  cases  abundantly  show  it,  that  when  the 
bank  received  the  deposits,  it  thereby  became  a  debtor  to  the 
depositor.    The  debt  might  have  been  paid  in  answer  to  hit 
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checks,  and  thus  the  liability  have  been  extinguished  in  the 
abeence  of  interference  by  his  principals,  to  whom  the  money  be- 
longed. But  snrely  it  cannot  be  maintained  that  when  the  prin- 
cipals asserted  their  right  to  the  money  before  its  repayment, 
and  gave  notice  to  the  bank  of  their  ownership,  and  of  their 
unwillingness  that  the  money  should  be  paid  to  their  agent, 
his  right  to  reclaim  it  had  not  ceased.  A  bank  can  be  in  no 
better  situation  than  any  other  debtor.  If  an  agent  receives 
money  of  his  principal,  and  lends  it,  taking  a  promissory  note 
to  himself,  the  note  belongs  to  the  principal,  and  the  borrower 
may  not  pay  the  agent  after  he  has  been  informed  that  there 
is  a  superior  right,  and  has  received  notice  not  to  pay  the 
agent.  This  is  a  rule  of  general  application.  Story,  in  his 
treatise  on  equity,  in  section  1259,  remarks:  *'  It  matters  not 
in  the  slightest  degree  into  whatever  other  form  different  from 
the  original  the  change  may  have  been  made,  whether  it  be 
that  of  promissory  notes,  or  of  goods,  or  of  stock,  for  the  pro- 
duct or  the  substitute  for  the  original  thing  still  follows  the 
nature  of  the  thing  itself  so  long  as  it  can  be  ascertained  to  be 
such."  Even  at  law  an  unknown  principal  may  often  avail 
himself  of  a  contract  made  with  his  agent.  In  the  case  of 
a  simple  contract  he  may  show  that  the  apparent  party  was 
his  agent,  and  treat  the  contract  as  made  with  himself,  not, 
however,  injuriously  affecting  the  rights  of  the  other  party. 
In  many  of  these  cases  he  is  allowed  to  sue  directly  upon  the 
contract  But  wherever  he  can  show  that  his  money  has  been 
placed  in  the  hands  of  another  by  his  agent,  it  is  no  objection 
to  his  claim  that  that  other  has  promised  to  pay  it  to  the 
agent.  In  Frazier  v.  Erie  City  Bank^  8  Watts  &  S.  18,  it  was 
ruled  that  if  an  agent  procure  the  note  of  his  principal  to  be 
discounted,  and  deposit  the  proceeds  in  bank  to  his  own  credit, 
the  principal  may  maintain  an  action  therefor  against  the 
bank  in  his  own  name,  and  this  though  the  bank  had  no  notice 
when  the  deposit  was  made  that  the  money  deposited  did  not 
belong  to  the  agent.  There  are  several  English  cases  at  law, 
some  cited  in  the  argument,  and  others  referred  to  by  Read, 
J^  in  Bank  of  Northern  Liberties  v.  Jones,  42  Pa.  St.  536,  that 
may  be  noticed;  Sims  v.  Bond^  5  Barn.  &  Adol.  389,  is  one.  It 
was  an  action  brought  to  recover  the  balance  of  an  account 
with  a  banker,  in  the  name  of  another,  upon  the  allegation  that 
it  was  the  money  of  the  plaintiffs,  and  it  was  held  that  plain- 
tiffs who  seek  to  recover  the  balance  of  such  an  account  must 
show  that  the  loans  were  made  by  them.    So  in  TcLsseU  v 
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Cooper^  9  Com.  B.  509,  where  the  baliff  of  Lord  Dudley  had 
paid  a  check  belonging  to  his  employer  into  his  own  account 
with  certain  bankers,  who  received  the  cash  for  it,  and  gave 
credit  for  it  in  the  baliff's  account,  it  was  held  that  the  baliff 
could  recover  it,  even  after  Lord  Dudley  had  given  notice  to 
the  bankers  of  the  fraud,  and  indemnified  them.  These  cases 
are  hardly  reconcilable  with  our  own  case  of  Frazier  v.  Erie 
City  Banky  supra.  It  is  perhaps  fair  to  surmise  that  they  would 
have  been  differently  decided  did  the  English  system  of  plead- 
ing allow  parties  to  stand  in  a  court  of  law  either  as  plaintiffa 
or  defendants  on  a  mere  equitable  right.  In  PenneU  v.  DeffeU^ 
23  Eng.  L.  &  Eq.  460,  we  have  the  rule  as  understood  in 
equity.  It  was  a  contest  between  an  official  assignee  in  bank- 
ruptcy and  insolvency,  and  the  executors  of  a  prior  deceased 
assignee,  who  had  kept  an  account  with  bankers,  into  which 
he  had  paid  his  own  money  as  well  as  moneys  of  the  trusts. 
The  accounts  were  not  distinguished  as  official  accounts,  but 
were  opened  in  the  depositor's  own  name.  There  was  nothing 
to  show  that  he  was  not  alone  interested  in  the  sums  due  from 
time  to  time  from  the  bankers.  Lords  justices  Knight  Bruce 
and  Turner  held  that  the  assignee  was  entitled  as  against  the 
executors  of  the  depositor.  The  former  said  that  "when  a 
trustee  pays  money  into  a  bank  to  his  credit,  the  account  be- 
ing a  simple  account  with  himself,  not  marked  or  distinguished 
in  any  other  manner,  the  debt  thus  constituted  from  the  bank 
to  him  is  one  which,  as  long  as  it  remains  due,  belongs  spe- 
cifically to  the  trust  as  much  and  as  effectually  as  the  money 
so  paid  would  have  done  had  it  specifically  been  placed 
by  the  trustee  in  a  particular  repository,  and  so  remained.'^ 
There  is  much  more  in  the  case.  It  is  particularly  to  be 
noticed  that  the  moneys  of  several  distinct  trusts  were  car- 
ried into  the  account;  that  the  trustee's  own  money  had 
been  mixed  with  them,  and  that  a  rule  was  laid  down 
for  determining  what  belonged  to  the  trusts  and  what  to 
the  depositor.  It  is  true,  PenneU  v.  DeffeU^  aupra,  does  not 
determine  the  right  to  sue  at  law;  but  it  determines  the 
ownership  of  the  fund  under  the  circumstances  described, 
and  if  that  is  established  with  us,  there  can  be  no  difficulty  a» 
to  the  right  of  the  owner  to  sue.  This  was  decided  in  Stair  v. 
York  National  Bank,  65  Pa.  St.  364  [93  Am.  Dec.  759],  a  case 
decided  at  last  May  term,  in  which  the  opinion  was  delivered 
by  our  brother  Agnew.  There  W.  W.  Wolf  had  deposited  in 
the  bank  a  sum  of  money  belonging  to  Sherer's  estate.    It  wa» 
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credited  in  a  pasa-book  in  which  other  credits  were  given  to 
him  as  sheriff,  yet  Sherer's  administrator  de  bonis  non  was 
allowed  to  recover  it  from  the  bank.  A  deposit  in  bank,  then, 
does  not  change  the  property  in  trust  funds  deposited  by  a 
trustee.  The  depositor  may  become  a  creditor  of  the  bank,  but 
he  holds  the  contract  in  trust  as  he  held  the  money  before.  It 
is  not  applicable  to  the  payment  of  his  debts  to  a  general 
creditor.  And  a  creditor  who  attaches  the  debt  due  from  the 
bank  to  him  can  be  in  no  better  condition  than  the  depositors. 
At  moBty  he  becomes  a  statutory  assignee  of  a  naked  legal  right, 
with  the  beneficial  ownership  in  another. 

It  is  strenuously  insisted,  however,  that  Jaelson  v.  Bank  of 
the  United  States^  10  Pa.  St.  61,  asserts  a  different  doctrine. 
But  that  case  differs  materially  from  the  present,  and  it  is 
not  in  conflict  with  anything  we  have  hitherto  said.  There 
after  a  foreign  attachment  served,  and  even  after  a  scire  facias 
against  the  garnishees,  the  defendant  had  made  deposits  in 
the  bank  in  his  own  name.  He  subsequently  drew  out  all  his 
deposits,  the  bank  paying  his  checks  without  any  regard  to 
the  attachment.  It  was  held  that  the  bank  could  not  aft;er- 
wards  defend  against  the  scire  fadas  by  attempting  to  show 
that  the  money  deposited  in  fact  was  the  money  of  some  un« 
disclosed  principal  of  the  depositor.  When  the  money  was 
paid  the  bank  had  no  knowledge  that  it  belonged  to  any  other. 
There  was  therefore  no  other  cause  for  withholding  it  than  the 
attachment  itself.  The  case  seems  to  have  been  put  upon  the 
ground  that  the  bank  could  not  have  resisted  the  claim  of 
the  depositor.  Said  Judge  Coulter:  "They  [the  bank]  received 
it  [the  money]  and  the  bills  as  bis,  entered  them  on  their 
books  as  his,  and  were  bound,  in  the  absence  of  any  attach- 
ment, to  have  paid  the  funds  to  him.  ....  The  attaching 
creditor  stands  in  the  place  of  Warwick  [the  depositor]."  All 
this  is  true.  But  how  would  it  have  been  if  the  real  owners 
of  the  funds,  as  in  this  case,  had  given  notice  to  the  bank  of 
their  claim  to  the  money,  and  demanded  it?  Could  they  not 
then  have  resisted  the  claim  of  the  depositor?  Frazier  v.  Erie 
City  Bank  and  Stair  v.  York  National  Bankj  supra^  show  they 
could.  If  at  the  time  the  deposits  were  made  they  had  known 
the  money  was  clothed  with  a  trust,  they  could  not  have  paid 
it  to  Warwick  in  disregard  of  the  trust.  Bank  of  Northern 
Liberties  v.  Jones^  42  Pa.  St.  686,  decides  that.  Until  warned 
to  the  contrary,  they  had  a  right  to  assume  the  depositor  was 
authorized  to  draw  the  money;  but  when  warned,  it  was  po^ 
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«o.  The  judge  said:  "  It  is  worthy  of  remark  that  the  peraooa 
alleged  bj  the  garnishees  to  be  the  eestuia  qvs  trust  never  gave 
notice  to  the  attaching  creditor  of  anj  claim,  never  appeared 
in  court  to  move  that  the  attachment  should  be  quashed,  nor 
took  any  step  asserting  ownership  or  indicative  of  it."  Another 
reason  given  for  holding  the  garnishees  liable  to  the  attaching 
creditor  was  that  they,  after  having  paid  the  money  to  the 
depositor,  and  by  their  own  books,  papers,  and  records  given 
the  evidence  that  it  was  his,  should  not  be  permitted  to  allege 
the  contrary  for  the  purpose  of  protecting  themselves  in  a 
wrongful  act  "  The  duty  of  the  garnishee,"  said  the  judge, 
"  was,  after  having  received  the  money  and  bills  as  the  money 
and  bills  of  Warwick,  fix>m  himself  to  have  retained  them 
until  liberated  by  due  course  of  law/'  All  this  is  totally  in- 
applicable to  the  present  case.  The  language  of  the  judge 
must  be  considered  with  reference  to  the  facts;  and  if  so, 
Jackwm  v.  Bank  of  the  UnUed  States^  10  Pa.  St  61,  does  not 
rule  the  present  case.  Here  the  money  remains  in  bank  un- 
drawn, and  while  thus  remaining,  the  true  owners  assert  their 
claim  to  it  And  had  the  rejected  evidence  been  received, 
there  would  have  been  no  difficulty  in  identifying  that  portion 
of  it  which  belonged  to  the  saving  fund  society  and  to  the 
trustees  of  the  Fotteral  estate.  Eight  hundred  and  thirty- 
five  dollars  and  eighty-one  cents  of  the  money  in  bank  was 
theirs.  It  was  collected  by  Curtis  and  deposited  since  any 
check  was  drawn,  and  unless  their  right  to  it  was  lost  by  the 
deposit,  it  is  still  theirs.  That  the  fact  of  depositing  it  did 
not  destroy  their  ownership  is  settled  by  the  cases  already 
cited,  among  which  are  Bank  of  Norihem  Liberties  v.  Jonea  and 
Stair  V.  York  National  Bank^  mpra.  But  it  is  insisted  there 
was  no  ear-mark  to  the  money.  What  of  that,  if  the  money 
can  be  followed,  or  if  it  can  be  traced  into  a  substitute?  This 
is  often  done  through  the  aid  of  an  ear-mark.  But  that  is 
only  an  index,  enabling  a  beneficial  owner  to  follow  his  prcqh 
erty.  It  is  no  evidence  of  ownership.  An  ear-mark  is  not 
indispensable  to  enable  a  real  owner  to  assert  his  right  to 
property,  or  to  its  product  or  substitute.  Evidence  of  sub- 
stantial identity  may  be  attached  to  the  thing  itself,  or  it  may 
be  extraneous.  It  is  freely  admitted  that  if  a  trustee  or  agent 
receive  money  of  a  cestui  que  trust  or  principal,  and  mingle  it 
with  his  own  so  that  it  cannot  be  followed,  the  cestui  que  trust 
or  principal  cannot  recover  it  specifically.  This  is  not  because 
the  ownership  is  changed,  but  because  a  court  cannot  lay  hold 
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of  the  property  as  that  of  the  owner.  But  in  regard  to  money, 
substantial  identity  is  not  oneness  of  pieces  of  coin  or  of  bank 
bills.  If  an  agent  to  collect  money  puts  the  money  collected 
into  a  chest  where  he  has  money  of  his  own,  he  does  not 
thereby  make  it  all  his  own  and  convert  himself  into  a  mere 
debtor  to  his  principal.  The  principal  may  by  the  law  claim 
out  of  the  chest  the  sums  which  belonged  to  him  before  the 
admixture:  Pennell  y.  DeffeU,  23  Eng.  L.  &  Eq.  460. 

Applying  now  what  we  have  said  to  the  present  case,  the 
eWdence  offered  and  rejected  should  have  been  received,  and 
tbe  jury  should  have  been  instructed  that,  if  they  believed  it» 
1836.81  of  the  fund  in  bank  were  not  the  property  of  John  H. 
Curtis,  and  were  not  liable  to  attachment  as  such. 

It  is  apparent,  in  this  view  of  the  case,  that  it  is  quite  im- 
material whether  the  attachment  was  served  before  the  notice 
of  the  saving  fund  society  and  of  the  trustees  of  the  Fotteral 
estate.  The  attaching  creditor  stands  in  the  position  of  the 
depositor,  and  can  recover  only  what  the  depositor  could. 

The  judgment  is  reversed,  and  a  venire  de  novo  ordered. 

OwrassBiF  OF  DxposTf  ni  Bauk  oav  bb  Sbowh  to  bb  Djwwebmkt  Irani 
ttMappmnt  ownonhip  ■hown  by  tbe  entry  in  the  beak-book:  Stair  t.  Tcrk 
Ki^kmal  BoHk,  08  Am.  Deo.  760,  note  702.  If  the  money  of  A  is  by  fnud 
m  nriitikii  depoeited  in  benk  to  the  oredit  of  B»  the  trae  owner  may  reeUim 
it;  ead  a  payment  to  B;  after  knowledge  of  the  faet  and  a  distinet  notioe  not 
te  pay  it^  will  not  proteot  the  benki  MeDtrmoU  r.  Minert^  Satinfft  Btmk,  l(» 
fL,  St  2S8,  aUng  the  prineipel  oaee. 

Tavtr  Bmbuiob  m  Favob  or  Pbotoipal  when  proper^  ia  pondiaeed  by 
ai  egta^  m  bam  own  name,  with  hia  prine^al'e  fundi:  Oroektr  t.  Oroektrp  8S 
4iL  Deo,  291,  note  897»  wiiera  olber  oaeee  are  oolleeted. 
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oa  vov  Bbboiiov  or  BuiuxDia  Souoor  io  bb  SRJonnD  wiD 
paefent  tbe  waa  of  the  neighboring  ground  '*  for  enoli  hnildmgi  ae  woald 
in  tbe  erdinacy  otmne  of  affiun^  and  the  extcnaioa  of  the  dty  in  that 
diiaetifln,  be  pat  np^"  is  aqnestion  to  be  determined  by  the  looal  anthori- 
tiea  or  by  the  legielatiire,  and  not  by  the  oourts. 

Ooraas  Dbal  with  Pboplb's  Bjaam,  vov  with  QuBinoHs  or  Mbbb 
PouoiTf  loeel  or  generaL 

CSooBSi  WILL  RnTBAin  EBBcmoiT  OF  BuiLsaio  Ibtxxdbd  ion  UiB  thai 
win  be  a  nnisanoe  per  «e. 

Jjuwaatum  wnx  bb  Qbamtbb  to  BBminr  Voubs  that  distaxb  reel  and 
prvTWit  ileep. 
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ym»irAmA»f.i  In jubt  nur  n  Fomm^nooK  vob  ImBRTSBrnm  bt  Iv- 
jvmawm  is  not  InrapmUa  beoaoM  ft  is  to  small  ffaat  h  May  not  bs 
estimstsd,  but  beosass  ft  is  likaljiobeso  grsfttasto  bo  insapsbUof 

Tb  JuRxrr  Bsminr  bt  ^jmramniy  botii  iajvrj  Mid  dsmags  mnst  azist 

BOnJlTT  WILL  NOT   BVJODI  IV   LmUBT  U    DoUBTfUl^  BVBIITUAL»  Oft  Oo9- 

mronr. 
Mirb  DxMZHimoir  nr  Valub  ov  PBOPBBn;  wiTHtfyr  t»*«»a»^»^f  Mis- 

cmsr,  Is  not  ground  for  sqvitebls  relief  by  inJnnotioiL 
That  Esacnov  of  BuiuiDf o  will  XvcBBin  Baxbs  or  Inxnjjnm  apon 

noighboring  bnfldJngs  is  not  groand  lor  injnnotioii  to  lestnin  snob  srso- 

BnansB  WmoH  n  Lawiul»  iv  Oabbibd  ov  Bbasovablt,  and  doss  boI 
sffset  baalth,  oomf ort^  or  tiie  ordhuucy  Qsos  Mid  soj^ymnft  of  jtopstt^y 
in  ihs  neighborboody  csanot  bo  a  nnissnoo  in  imak  or  in  **^iripiHiTH,  sod 
tho  oonrts  will  not  intorf ors  with  iL 

Bill  in  equity.    The  qpinion  sUtee  the  oaee. 

G.  L.  Craiqfafd  and  W.  A.  Pdrietf  far  the  sppeUanta. 

B.  C.  MeMuHrie  and  Q.  W.  BiddU^  far  the  sppeOeea 

By  Court,  Thompboh,  0.  J.  The  plaintiffli  by  fheir  UU 
eeek  to  enjoin  the  defendants  from  re-erecting  or  reconBtmci- 
ing  a  planing-mill,  late  the  prq^erty  of  John  D.  Jones,  situate 
on  the  west  side  of  Twenty-first  Street,  between  Chestnut  and 
Market  streets,  which  was  destroyed  by  fire  in  the  month  of 
May,  1867.  It  is  claimed  that,  if  re-erected,  it  will  be  a  nui- 
sance to  the  property  and  dwellings  of  the  complainants,  im- 
pairing their  yalue,  and  rendering  the  enjoyment  of  them 
uncomfortable  and  unsafe;  and  this,  it  is  alleged,  will  flow 
from  three  causes  incident  to  the  structure,  and  its  intended 
use,  if  it  be  permitted  to  go  into  operation,  viz.:  1.  Smoke, 
soot,  and  dust;  2.  Noise;  and  8.  Danger  from  fire.  The  very 
general  averment  in  the  bill  that  the  mode  in  which  such  a 
factory  or  mill  is  worked  renders  it  unsuited  to  a  neighbor- 
hood closely  built  up,  and  especially  to  one  occupied  by  hand- 
some bmldings  used  as  residences,  and  will  be  calculated  to 
prevent  the  use  of  the  neighboring  ground  "for  such  buildings 
as  would  in  the  ordinary  course  of  aflfairs,  and  the  extension 
of  the  city  in  that  direction,  be  put  up,"  presents  for  consid- 
eration a  subject  not  within  our  sjdiere  of  judicial  action.  It 
presents  a  question  of  policy  whether  a  part  or  portion  of  a 
city  ought  to  be  devoted  exclusively  to  private  residences  or 
other  special  objects;  and  that  is  manifestly  for  the  local  au- 
thorities or  the  legislature  to  determine,  and  not  us.  That 
concerns  alone  the  public,  and  not  private  parties.    With 
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people's  rights  we  deal  in  cases  like  the  present,  and  not  with 
questions  of  mere  policy,  local  or  generaL 

No  <me  will  for  a  moment  doubt  that  we  are  inyested  with 
ample  powers  to  restrain  the  erection  of  any  bnilding  or  stme- 
lure  intended  for  a  purpose  which  will  be  a  nuisance  per  $$; 
sneh  as  bone-boiling,  horse-boiling  establishments,  swine- 
yards,  or  pigHitieSy  and  other  Tarions  like  establidmients. 
These  not  only  interfere  with  the  health,  but,  if  they  do  not 
reach  to  that^  they  do  to  the  usual  and  ordinary  enjoyment  of 
the  residences  of  inhabitants  coming  within  the  drcle  of  atmos- 
phere tainted  by  them,  and  both  property  and  persons  may  be 
prejudiced  or  injured  thereby.  The  right  to  claim  that  such 
establishments  shall  be  prevented  is  the  right  that  eyery  citi- 
sen  has  to  pure  and  wholesome  air,  at  least  as  pure  as  it  may 
be,  consistent  with  the  compact  nature  of  the  community  in 
which  he  lives.  The  rule  ia  the  same  in  regard  to  noises  which 
disturb  rest  and  prevent  sleep.  There  are  innumerable  oases 
of  injunction  for  such  causes. 

But  does  the  case  in  hand  come  within  the  classes  to  which 
reference  has  been  made  in  either  of  the  specifications  men- 
tioned? 

1.  The  smoke  and  soot  complained  of  I  do  not  think  have 
been  shown  to  have  been  a  nuisance  in  the  old  mill  for  which 
damages  at  law  might  have  been  recovered;  and  I  know  of  no 
other  criterion  where  the  complaint  is  for  injury  to  property 
and  its  enjoyment.  Irreparable  injury  is  the  foundation  fox 
intervention  by  injunction;  not  irreparable  because  so  small 
that  it  may  not  be  estimated,  but  because  likely  to  be  so  great 
as  to  be  incapable  of  compensation  in  damages:  Hilliard  on 
Injunctions,  270-272;  Cm  v.  Win'nipinogeB  MJg.  Co.,  87  N.  H. 
254.  There  must  be  injury  and  damage  both  to  justify  the 
remedy  by  injunction:  Campbell  v.  Seottj  11  Sim.  89.  The 
complaint  of  the  old  mill  in  this  particular  was  on  account, 
mainly,  of  the  fuel,  chips,  shavings,  and  saw-dust,  used, — that 
is  the  foundation  of  the  complaint  against  the  contemplated 
re-erection.  If  no  other  species  of  fiiel  would  answer  the  pur- 
pose, or  could  be  used,  I  grant  there  might  be  more  in  the 
point.  But  this  is  not  pretended.  If,  therefore,  when  the  mill 
shall  be  put  into  operation,  and  by  its  use  it  becomes  a  nui- 
sance from  this  cause,  the  remedy  is  easy  and  well  known. 
Equity  will  enjoin  against  the  use  of  such  fuel,  and  the  mis- 
chief will  be  at  once  cured. 

That  a  thing  may  possibly  work  iiquxy  to  somebody  is  no 
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ground  for  iujunction.  If  the  injury  be  doubtful,  eventual,  or 
contingent,  equity  will  not  interfere  by  injunction:  BuOer  y. 
Rogers^  9  N.  J.  Eq.  487;  Hilliard  on  Injunctions,  271.  This 
might  be  sufficient  on  this  point,  but  it  is  quite  possible  that  in 
the  construction  of  chimneys  all  objection  to  this  kind  of  fuel 
may  be  obviated.  The  answer  of  one  of  the  defendants  asserts 
this,  and  that  it  is  intended  and  can  be  accomplished,  and 
it  is  nowhere  controverted.  Indeed,  it  seems  evident  that  if 
the  chimneys  be  built  high  enough,  with  proper  nettings  at 
the  top,  anything  like  annoyance  amounting  to  a  '*  sensible 
iiqury  ^  to  property,  as  was  held  to  be  essential  to  enjoining 
in  Tipping  v.  8U  Helens  SmeUing  Co.,  4  Best  &  S.,  116  Eng. 
Com.  L.  60S,  may  be  entirely  avoided.  Indeed,  the  learned 
master  seemed  in  doubt  whether  the  element  of  smoke,  soot, 
and  cinders,  judged  of  by  the  old  mill,  proved  or  would 
prove  a  material  injury  to  property.  Alluding  to  these  agen- 
cies, he  says  they  "  perhaps  cannot  in  a  strict  sense  be  said 
to  have  produ<^  a  material — that  is,  a  palpable,  direct, 
physical — iiyury  to  the  plaintiff's  property."  But  then  he 
gives  reasons  to  show  that  it  occasioned  annoyance  and  dis- 
comfort, and  therefore  concluded  that  a  re-erection  of  the  miU 
ought  to  be  prevented  for  this  and  other  reasons.  Annoy- 
ances without  damage,  I  have  already  said,  are  no  ground  for 
injunction.  Shall  the  owner  of  property  be  deprived  of  its 
free  and  profitable  use,  altogether  it  may  be,  because  the  light 
and  air  may  not  be  as  pure  as  a  neighbor  might  desire,  or  be- 
cause a  laundress  may  not  be  able  to  dry  the  contents  of  the 
washtnb  quite  as  satisfactorily,  or  a  housemaid  have  to  dust 
more  frequently?  These  are  annoyances  referred  to  in  the 
proof,  but  are  incident  to  a  city  residence;  and  if  people  prefer 
living  in  a  city,  they  can  only  do  so  because  of  others  desiring 
to  do  the  same  thing  in  sufficient  numbers  to  constitute  a  city, 
and  then  each  tacitiy  undertakes  to  suffer  such  annoyances  or 
inconveniences  as  are  incident  to  that  kind  of  community. 
This  has  been  often  expressed,  but  is  strikingly  enforced  by 
Lord  Chancellor  Westbury,  in  Tipping  v.  St.  Helena  Smelting 
Co.y  supra.  *'  If  a  man,"  said  the  chancellor,  **  lives  in  a  town, 
of  necessity  he  should  submit  himself  to  the  consequences  of 
the  obligations  of  trades  which  may  be  carried  on  in  his  im- 
mediate neighborhood,  which  ai^  actually  necessary  for  trade 
and  commerce,  also  for  the  enjoyment  of  property,  and  for  the 
benefit  of  the  inhabitants  of  the  town.  If  a  man  live  in  a 
street  where  there  are  numerous  shops,  and  a  shop  ia  opened 
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next  door  to  him  which  is  carried  on  in  a  fair  and  reasonable 
way,  he  has  no  ground  for  complaint  because  to  himself  indi« 
▼xdually  there  may  arise  much  discomfort  from  the  trade  car- 
ried on  in  that  shop.'*  Lord  Cranworth,  in  the  same  case,  puts 
it  thus:  "You  must  look  at  it,  not  with  a  view  to  the  question 
whether  abstractedly  that  quantity  of  smoke  was  a  nuisance, 
but  whether  it  was  a  nuisance  to  the  person  liying  in  the 
town."  We  endeavored  to  express  something  Uke  this  in 
Sparhawl  v.  UwUm  Pastenger  Ry,  64  Pa.  St  401.  It  must  be 
apparent  to  all,  we  think,  that  Uie  oircumstanoea  here  do  not 
establish  a  nuisance  per  m,  and  in  regard  to  the  intended 
stractuie,  if  it  ever  amounts  to  this  from  the  causes  alleged 
in  regard  to  the  fuel,  it  is  within  the  powers  of  the  court  to 
redress  the  injury  by  restraining  the  use  of  the  objeotionabls 
fiieL  It  may  be  that  none  such  may  be  used,  or,  if  used,  that 
there  may  be  an  adaptation  of  structure  to  prevent  injurious 
consequences  and  annoyances.  Neither  the  £&cts  nor  preoe- 
dents  would,  we  think,  justify  us  in  restraining  the  re-erection 
of  the  building  on  this  ground.  We  are  therefivre  constrained  to 
diflfer  from  our  brother  who  sustained  the  master  on  this  point 
as  well  as  on  another  at  nisi  priui. 

2.  Noise.  It  is  enough  to  say  here  that  the  master  was  of 
opinion,  and  su  found,  that  this  ^  was  not  sufficiently  estab* 
lished  to  afford  a  ground  of  relief  to  the  plaintiflk"  This 
conclusion  was  not  much  controverted  in  the  argument  before 
us,  and  we  think  ^e  master  was  right  in  his  conclusions  on 
this  point 

8.  Danger,  or  appiehensioQ  of  danger,  from  fire  is  the  last 
pcnnt  to  be  noticed,  and  this  seems  to  have  been  really  the 
main  ground  of  decision  in  the  mind  of  the  master  as  well 
as  of  our  learned  brnther  in  awarding  an  injunction. 

What  is  apprehenvion?  It  is  anticipation  of  danger,  not  a 
certainty  that  it  will  ticcur.  It  may  be  felt  as  well  when  dan- 
ger  is  infinitely  remote  as  when  it  is  near,  as  well  when  it  may 
never  occur  as  when  it  may.  It  is,  in  regard  to  fire,  ^'specu- 
lative,  eventual,  and  Mxntingent^''  and  the  books  say  this  is 
never  a  ground  for  interference  by  injunction:  Earl  of  Ripon 
V.  Hobartj  8  Mylnr  d  E.  169.  The  apprehension  of  danger 
must,  on  the  theory  of  this  case  at  least,  be  very  remote,  vis.: 
that  the  mill,  when  erected,  may  take  fire  by  negligence,  acci- 
dent^ or  by  the  work  of  an  incendiary;  that  the  fire  may  not 
be  extinguished,  and  that  it  may  be  communicated  to  and 
bum  the  property  of  the  plaintiffs,  and  endanger  their  lives. 
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Every  element  in  all  this  is  '*  speculatiye,  contingent,  and 
eventual."  The  mill  might  take  fire,  but  the  flames  may  be 
extinguished;  and  it  might  be  burned  down  without  de8to>y- 
ing  the  property  of  anybody  else.  It  would  be  a  waste  of 
time,  I  think,  to  labor  to  prove,  what  every  one  must  assent 
to,  that  this,  as  a  ground  to  ezercise  the  power  to  prevent  the 
occupation  and  enjoyment  of  property,  would  be  extremely 
intangible;  and  once  established  as  to  this  kind  of  mill,  mi^t 
be  applied  to  every  other  building  or  business  in  community 
described  in  fire  risks  or  known  as  eztra-hasardous,  and  not 
only  planing-mills,  but  chemical  laboratories,  carpenter-fibops, 
cotton-mills,  bams,  stables, — in  short,  everything  that  there 
might  be  ground  to  apprehend  danger  of  fire  &om, — would 
gradually  fall  into  the  vortex  of  chancery  power,  and  might 
be  banished  the  dty  altogether,  to  the  great  inconvenience  of 
the  people.  There  is  danger  in  all  such  establishments,  it  is 
true,  and  the  same  argument  would  apply  to  many  others. 
The  degree  of  danger  would  be  the  only  difference. 

In  Anonymous^  3  Atk.  750,  Lord  Hardwicke  said:  ^  Bills  to 
restrain  nuisances  must  extend  only  to  such  as  are  nuisanceB 
at  law;  and  the  fears' of  mankind,  though  they  be  reasonable, 
will  not  create  a  nuisance.'*  That  rule  was  held  and  aoqui- 
esced  in  in  the  case  of  Carpenter  v.  Cummings^  2  Phila.  74. 
That  was  a  bill  to  restrain  the  defendant  from  maintaining  a 
boiler  to  propel  steam  machinery  under  the  pavement  of  a 
public  street  and  thoroughfare.  The  nuisance  charged  was 
the  fear  of  danger  to  the  complainant  and  others,  that  it  might 
explode  and  destroy  their  property  and  lives.  The  injunction 
was  refused  on  the  authority  of  the  case  mentioned  above,  cit* 
ing  also  AUomey-Oeneral  v.  Cleaver^  18  Yes.  219,  and  was,  it 
would  appear,  acquiesced  in  by  the  parties  and  counsel.  But^ 
ler  V.  Rogers^  9  N.  J.  Bq.  487,  was  an  attempt  to  restrain  a 
blacksmith-shop.  Williamson,  chancellor,  said:  "As  a  general 
rule,  the  court  ought  not  to  interfere  in  cases  of  nuisances 
where  the  injury  apprehended  is  of  a  character  to  justify  con- 
flicting opinions,  whether  the  danger  will  in  fact  be  ever  real- 
ized." 

If  it  be  true  that  the  act  complained  of  must  be  a  nui- 
sance at  law,  as  held  in  Anonymous^  3  Atk.  760|  and  sanc- 
tioned in  Sparhawk  v.  Union  PooBenger  Ry  Co.^  54  Pa.  St.  401, 
this  test  would  settle  the  controversy  in  this  case  at  once.  No 
action  can  be  found,  I  think,  in  which  mere  apprehension 
from  the  use  of  property  by  one  has  been  held  a  ground  to 
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recover  damages  by  another  on  the  poeribility  of  fire  being 
communicated  by  tiie  former  to  the  property  of  the  latter. 

But  it  is  said  that  the  rate  of  insurance  upon  the  plaintiffs* 
property  will  be  increased  as  a  consequence  of  the  re-erection 
of  tiiis  mill.  If  this  fact  had  been  found  by  the  master,  it 
would  not  have  estabUshed  the  point  of  nuisance.  It  is  well 
known  that  the  existence  of  extra-hazardous  property  in  a 
neighborhood,  while  it  draws  upon  itself  a  heavier  burden  or 
rate  of  insurance,  does  not  usually  constitute  special  rates  in 
regard  to  proximate  property  belonging  to  a  class  with  fixed 
rates.  But  it  is  stated  very  distinctly  in  Story's  Equity  Juris- 
prudence, section  925,  that  mere  diminution  in  the  value  of 
property,  without  irreparable  mischief^  will  not  furnish  any 
fiiundation  for  equitable  relief. 

In  Attomey-Oeneral  v.  NichoUj  16  Ves.  337,  which  was  an 
application  for  an  injunction  against  darkening  ancient  lights. 
Lord  Eldon  said:  ''The  foundation  of  this  jurisdiction,  inter- 
fering by  injunction,  is  that  head  of  mischief  alluded  to  by 
Lord  Hardwicke  in  Fishmongers^  Co.  v.  E(ist  India  Co.^  1 
Dick.  164;  that  sort  of  material  injury  to  the  comfort  of  the 
existence  of  those  who  dwell  in  the  neighboring  houses,  requir- 
ing the  application  of  a  power  to  prevent  as  well  as  to  remedy 
an  evil  for  which  damages,  more  or  less,  would  be  given  in  an 
action  at  law.  I  repeat  the  observation  of  Lord  Hardwicke, 
that  .the  diminution  of  the  value  of  the  premises  is  not  a 
ground.''  That  is  to  say,  the  mere  diminution,  irrespective  of 
any  direct  damage,  is  not  a  ground  for  injunction.  On  this 
principle,  the  diminution,  by  reason  of  increase  of  insurance, 
if  it  really  exists,  is  no  ground  for  the  interference  sought. 

Grant  that  the  species  of  property  in  question  is  extra-haa- 
ardous;  is  subject  to  fires:  this,  on  the  authority  of  all  the 
cases,  would  not  render  it  a  nuisance.  It  does  not  necessarily 
affect  health,  comfixrt,  or  the  ordinary  uses  and  enjoyment  of 
property  in  the  neighborhood.  If  the  business  be  lawful,  and 
carried  on  reasonably,  and  does  not  interfere  in  either  of  these 
ways  with  the  rights  of  others,  it  cannot  be  a  nuisance  in  fact 
or  in  anticipation;  and  in  my  opinion,  we  have  no  authority 
whatever  to  interfere  with  it. 

These  observations  give  no  just  grounds  to  draw  the  infer- 
ence that  a  powder-magadne,  or  depot  of  nitro-glycerine,  or 
other  like  explosive  materials,  might  not  possibly  be  enjoined, 
even  if  not  prohibited,  as  they  usually  are,  by  ordinance  or 
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law.  It  is  not  <m  the  groand  alone  of  their  liability  to  fire, 
primarily  or  even  secondarily,  that  they  may  possibly  be  dealt 
with  as  nuisances,  but  on  account  of  their  liability  to  explo- 
sion by  contact  with  the  smallest  spark  of  fire,  and  the  utter 
impossibility  to  guard  against  the  consequences,  or  set  bounds 
to  the  injury  which,  being  instantaneous,  extends  alike  to 
property  and  person  within  its  reach.  The  destructiyeness  of 
these  agents  results  from  the  irrepressible  gases  once  set  in 
motion  infinitely  more  than  from  fires  which  might  ensue  as 
a  consequence.  Persons  and  property  in  the  neighborhood  of 
a  burning  building,  let  it  bum  ever  so  fiercely,  in  most  cases 
haye  a  chance  of  escaping  injury.  Not  so  when  exploeiye 
toTces  instantly  prostrate  everything  near  thenii  as  in  the  in- 
stances of  powder,  nitro-glycerine,  and  other  chemicals  of  an 
explosive  or  intensely  inflammable  nature. 

It  is  a  difficult  matter  at  all  times  to  strike  the  true  medium 
between  the  conflicting  interests  and  tastes  of  people  in  a 
densely  populated  city.  It  requires  the  merchant,  mechanic, 
manufacturer,  baker,  butcher,  and  laborer,  as  well  as  the 
wealthy  and  employed  or  unemplored  dtisen,  to  constitute  a 
city.  They  all  have  rights,  and  the  only  requirement  of  the 
law  is,  that  each  shall  so  exercise  and  enjoy  them  as  to  do  no 
injury  in  that  enjoyment  to  others,  or  the  rights  of  others,  in 
the  sense  in  which  the  law  regards  injury,  namely,  acoom* 
panied  by  damage. 

It  might  be  a  great  injury  to  the  defendants  in  this  case  to 
restrain  them  from  the  enjoyment  of  their  property  without 
being  of  any  benefit  to  the  plaintiffs.  The  ground  claimed  in 
argument  to  sustain  the  decree  in  this  case  was  mainly  the 
danger  of  fire.  The  proof  is,  that  these  are  dangerous  estab- 
lishments, by  comparison  with  others  less  dangerous;  but 
there  is  proof  that  they  do  not  always  burn,  and  may  never 
bum.  In  this  state  of  the  case,  the  language  of  Lord  Brougham, 
in  EaH  of  Ripon  y.  Hobartj  S  Mylne  &  E.  169,  is  worthy  a  re& 
eronce  to  here.  '^  It  is  also,"  said  his  lordship,  '^  yery  material 
to  observe,  what  is  indeed  strong  authority  of  a  negative  kind, 
that  no  instance  can  be  produced  of  the  intervention  by  in- 
junction, in  the  case  of  what  we  have  been  regarding  as  even- 
tual or  contingent  nuisances.''  We  haye  said  enough  to 
indicate  our  opinion  that  the  fear  of  fire  is  of  this  descrip- 
tion, and  that  this  injunction  should  not  have  been  granted 
originally,  and  therefore  that  the  decree  must  be  reversed  and 
bill  dismissed. 
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Decree  reversed  and  bill  dismissed,  at  the  costs  of  the  ap- 
peUees. 

BsAi>  and  Shabswood,  JJ.,  dissented. 


Kunuuroi  PBomrasD  bt  Kom^  SBAKnvey  amd  BiioKat  8m  Wmnm  t. 
WaMrnn  Iron  Cb.,  90  Am.  Deo.  181,  nota  187. 

iMjmanov  will  wot  bb  Gsaiitbd  wbbbs  Biobt  n  DtwgrtUL;  8m 
iihdbiMBit  T.  Paiermm  H.  It.  R  Co.,  86  Am.  Bea  262;  wyta  268^  where  oUier 
ace  ooOeeled.  Nor  will  it  be  granted  where  the  apprehendad  injury  ia 
oontingont:  JUber  T.  Xo«e«;  85  Ind.  248,  dting  the  ptineipal  oaae.  It 
ii  not  erery  injnxy  which  wOl  sapport  an  action  for  damagea  that  will  enti* 
^  the  complainant  to  relief  by  injunction:  Owm  v.  PhUOpo,  73  Id.  288»  alao 
citing  tlM  principal  caee.  It  ia  often  a  grave  qneation  whether  u  great  an 
tnjmy  will  not  reanlt  to  the  defendant  by  reatnining  a  lawful  boatneaa  aa  to 
the  complajTiant  by  being  left  to  hia  remedy  at  law:  IHQwortiCo  Appeal,  91 
Fk.  8tb  260^  alio  citing  the  principal  caee. 

IsjuiranoH  AQAisn  Tbkmjltexmd  VviBAScaa,  whsv  G&ahisd:  8m  Bycm 
r.  Copm,  73  Am.  Dec  108,  note  1 13»  where  thia  anbjeet  ia  diacoaaed  at  length. 
Aaa  genanl  rvle,  miaahief  or  damage  whieh  ia  anaoeptiUe  of  compenaatico  ia 
■otinrapanhles  Brmm*9Afpdat,0lVm,BL22,  eitnigthe  principal 
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■vuKBras  or  Haxos  aitd  CoMFsmfor  ow  Cohduotob  ur  Bmplot  of  Rail- 
BOAD  OoKPAHT,  whoeo  ooal  train  ran  into  the  paaaenger  train  in  which 
the  plaintiff  waa  riding  and  injured  him,  ii  admiaaiUe. 

Wbbb  Habd  or  Ibtozioatidh  nr  OoimvoroB  is  Sbowh,  it  raiaea^  in  the 
eaM  of  aa  accident^  a  preaomption  of  ne^igence,  which  ataada  until  it  it 
rebutled. 

Wmar  Aobht  Sats  wbilm  Acixho  WTiBzir  Scxxpb  or  en  AuisoBirr  ia 
admiaaiMe  againat  hia  principal,  aa  part  of  the  ret  getkB,  but  not  atate- 
or  repreaentationa  made  by  him  at  any  other  time.  And  dedara- 
made  by  the  cfficera  of  corporationa  raat  upon  the  aame  prindplea 
aa  i^ply  to  other  agenta. 

■vnnaraa  or  Numbbb  of  PLAnmrr's  Faiolt,  of  ma  Habix%  induatry, 
and  economy,  ia  inadmiaaiUe  in  an  action  for  injury  by  negligence,  aa 
allbniiiig  the  queatian  of  damagea. 

%OMaarx  or  Comfbtbiit  Hahbs  dobs  bot  Bzouib  BAniBOAO  OoifFAinr  in 
employing  incompetent  or  intemperate  men  to  run  itatralna.  Andteeti- 
aooy  en  the  part  d  the  company  to  ahow  the  effiorta  it  made  to  aecure 
ebmpetent  tnun-haoda  ia  not  admiaaible  in  an  action  againat  it  for  n^li- 


taridorBB's  RAn.BOAP  PASi^  ov  Whrir  PLADmrr  was  RmMo  at  Tdcb 
OF  Auiu>B»T,  IS  Adiosbiblb  in  eridenoe^  and  ia  preaumptiYe  eridenoe 
that  he  waa  an  employee  of  the  road. 

16  Lbatb  Mbasubb  of  DAMAOBi  Bmtxbblt  10  DncBBiiOB  or  Jmtr  is 
on  the  part  of  the  trial  court. 
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DAMJUin  lOB  Pbbsokal  Iir jubt  mat  Ivolitdb  Rbasonablb  OoMFEasAmw 
wotL  Pain  and  snfforing,  m  well  m  the  expenae  of  medical  attendanoe  and 
the  loM  of  time  ooueqiient  upon  oooflnement.  Bnt^  nnlen  the  injuy 
has  been  wantonly  inflicted,  the  damegea  rnnat  be  atnotiy  oonipeguatoiy. 

Bvnr  Oirx  Rmnro  or  Railway  Gab  n  Pbbbdiibd  to  bb  tkbrb  Law. 
VUU.Y  as  a  paBeeogsr*  and  the  cmm  ia  upon  ttie  OHxiar  to  prove  that  he 
wee  a  tnepaMer* 

Action  for  personal  ii^iiriet.    The  fkots  appear  fiom  the 
opinion* 

T.  OuyUft  amd  MShr  €md  Doifff  far  the  pTaintiffc  in  emr. 

Parker  amd  O.  F.  Jfilbr,  far  the  defaidant  in  error. 


By  Conrty  Shabswood,  J.  This  was  an  action  by  the 
tiff  below  against  the  defendantSi  the  plaintifb  in  error,  to 
cover  damages  for  injnries  alleged  to  have  been  occasioned  hj 
the  negligence  of  their  servants.  Nine  errors  have  been  as* 
signed,  which  it  is  our  dnty  to  consider. 

The  first  is,  that  the  court  erred  in  admitting  testiinonj 
touching  the  habits  and  competency  of  the  conductor  of  a  coal 
train  in  the  employ  of  the  company,  which  had  run  into  the 
passenger  train  and  caused  the  ii^ury.  This  assignment  of 
error  was  not  pressed,  and  properly.  If  by  direct  evidence  it 
appeared  that  the  conductor  was  a  man  of  intemperate  habits^ 
it  would  cast  upon  the  defendants  the  burden  of  proving  thai 
he  was  not  intoxicated  at  the  time,  and  had  used  proper  care. 
It  is  certainly  incumbent  upon  railroad  companies  to  employ 
none  but  sober  men  on  their  roads.  Where  a  habit  of  intoxi- 
cation in  a  conductor  is  shown,  it  raises,  in  the  case  of  an  ac- 
cident, a  presumption  of  negligence,  which  stands  untQ  it  is 
rebutted. 

The  second  assignment  of  error  is,  that  the  learned  judge 
erred  in  admitting  evidence  of  statements  of  the  flagman,  made 
subsequently  to  the  accident.  The  plaintiff  proposed  to  ask 
a  witness  if  the  flagman  showed  him  how  far  he  had  gone 
back  to  flag  the  fast  line.  This  was  admitted,  and  an  excep- 
tion sealed.  The  rule  is  well  settled  that  what  an  agent  says 
while  acting  within  the  scope  of  his  authority  is  admissible 
igainst  his  principal,  as  part  of  the  res  gestm^  but  not  state- 
ments or  representations  made  by  him  at  any  other  time: 
Shelhamer  v.  Thomas^  7  Serg.  A  R.  106;  Levering  v.  RiUer^ 
house,  4  Whart  180;  Jordan  v.  Stewartj  28  Pa.  St  244  The 
admissions  of  an  agent  not  made  at  the  time  of  the  transao* 
tion,  but  subsequently,  are  not  evidence;  thus  the  letters  of 
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an  agent  to  his  principal  containing  a  narration  of  the  trans- 
action in  which  he  had  been  employed  are  not  admissible 
against  the  principal:  Hough  ▼.  Doyle^  4  Rawle,  291;  Clark  y. 
Bdker^  2  Whart.  840.  Naked  declarations  which  are  not  part 
of  any  res  gutm  are  mere  hearsay,  like  words  spoken  by  a 
Btranger:  PaUon  ▼.  Mmewnger^  25  Pa.  St  898.  The  flagman 
himself  was  a  competent  witness,  but  his  statements  of  what 
he  had  done  were  clearly  incompetent.  There  was  error, 
therefore,  in  the  admission  of  this  evidence. 

The  tUrd  error  assigned  is  in  admitting  evidence  of  state- 
ments made  by  the  vice-president  of  the  company.  The  plain- 
tiff offered  to  ask  a  witness  what  Mr.  Lombaert  said  about  the 
railioad  company  receiving  pay  for  carrying  the  mails.  This 
was  objected  to,  but  the  objection  was  overruled  and  an  ex- 
ception taken.  Declarations  made  by  the  officers  of  a  corpo- 
ration rest  upon  the  same  principles  as  apply  to  other  agents. 
In  a  case  where  the  admissions  of  the  trustees  of  a  religious 
corporation  were  offered  in  evidence,  Chief  Justice  Tilghman 
said:  ''An  agent  is  authorised  to  act;  therefore  his  acts,  ex- 
plained by  his  declarations  during  the  time  of  action,  are 
obligatory  on  his  principal;  but  he  has  no  authority  to  make 
confessions  after  he  has  acted,  and  therefore  his  principal  is 
not  bound  by  such  confessions  ":  MctgiU  v.  Kauffman^  4  Serg. 
A  R.  821  [8  Am.  Dec.  713] ;  Spalding  v.  Bank  of  StuqueJianna 
County,  9  Pa.  8t.  28.  So  it  has  been  ruled  that,  in  an  action 
by  a  bank,  evidence  of  the  parol  declarations  of  the  officers  of 
the  bank  is  not  admissible  for  the  defendant,  without  proof 
of  the  particular  officers  being  authorized  by  the  board  of 
directors  to  speak  for  them,  even  though  it  should  appear  that 
the  board  kept  no  regular  minutes  of  their  transactions:  SteiO' 
art  Y.EwiUingdon  Bankj  11  Serg.  &  R.  267  [14  Am.  Dec.  628]. 
In  like  manner,  declarations  made  by  a  person  who  had  been 
president  of  a  bank,  respecting  payments  made  on  a  note,  are 
not  evidence  against  the  bank:  Sterling  v.  Marietta  and  Sue- 
quekanna  Trading  Company^  11  Id.  179;  Bank  of  Northern 
lAbertieB  v.  Dams^  6  Watts  &  S.  286.  The  decision  in  the  case 
of  Harritburg  Bank  v.  Tyler^  8  Id.  878,  does  not  conflict  with 
these  authorities;  for  the  declaration  of  the  cashier  was  re- 
ceived in  that  case  that  the  bank  had  knowledge  of  a  trust, 
and  it  was  in  the  performance  of  those  fdnctions  which  pecu- 
liarly belong  to  that  office  in  the  current  transactions  of  its 
business:  Hatdeton  Coal  Co.  v.  Megargelj  4  Pa.  St.  829.  This 
assignment  of  error  is  therefore  sustained. 
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The  fourth  error  assigned  is,  that  the  learned  judge  erred  in 
admitting  evidence  of  the  number  of  plaintiff's  tamilj^  his 
habits,  industry,  and  economy,  as  affecting  the  question  of 
damages.  In  Laing  v.  Colder^  8  Pa.  St  479  [49  Am.  Dec.  533], 
it  was  ruled,  in  a  case  of  injury  to  the  person,  that  damages 
sustained  by  the  plaintiff  from  the  circumstance  of  his  being 
the  head  of  a  family  dependent  upon  him  have  no  neoessazy 
connection  with  the  injury.  Such  damages  may  or  may  not 
follow  a  temporary  bodily  disability.  Damages  of  this  nature 
are  therefore  not  direct  or  necessary,  but  special,  as  being  pos- 
sible only,  and  must  be  specially  averred  to  let  in  evidence  of 
them.  It  is  difficult,  also,  to  see  what  bearing  the  plaintiff's 
habits,  industry,  and  economy  could  legitimately  have  on  the 
damages.  This  might  be  important  in  a  proceeding  under 
the  act  of  April  26,  1855  (Pamph.  Laws,  809);  but  in  an 
action  by  the  injured  party  himself,  they  were  irrelevant,  and 
tended  only  to  excite  feelings  of  commiseration  and  sympathy 
in  the  breasts  of  the  jurors,  and  to  inflame  unjustiy  the  dam- 
ages,—  results  which  in  all  actions  of  this  character  oug^t 
carefully  to  be  avoided. 

The  fifth  error  is  in  excluding  testimony  offered  by  the  de- 
fendants below  touching  the  efforts  made  by  them  to  secure 
competent  train-hands.  We  think  the  court  was  right  in  ex- 
cluding this  testimony.  It  was  no  justification  or  excuse  to 
the  company  in  employing  an  intemperate  or  incompetent 
man,  in  a  business  involving  such  peril  to  life  and  limb,  that 
hands  were  scarce.  For  a  sufficiently  high  rate  of  compensa- 
tion, sober  and  competent  men  are  always  to  be  had.  Such 
evidence,  if  admitted,  would  neoessarily  lead  to  collateral 
issues  far  wide  of  that  on  trial.  We  think  there  was  no  error 
in  this  ruling. 

The  sixth  error  assigned  is  in  excluding  fix>m  evidence  the 
employee's  pass,  upon  which  the  plaintiff  was  riding.  The 
ticket  produced  was  in  these  terms:  "Pass  S.  Books,  route 
agent,  an  employee  of  the  Pennsylvania  Railroad  Company." 
The  evidence  offered  was,  of  course,  to  show  that  the  plaintiff 
accepted  and  used  this  ticket.  It  certainly  was  an  admission 
by  him  that  he  bore  to  the  plaintiffs  in  error  the  relation  of 
an  employee  or  servant.  It  was  not  indeed  conclusive,  not  an 
estoppel,  if  explained  so  as  to  show  that  he  was  really  not  in 
the  employ  of  the  company;  but,  as  was  alleged,  received  and 
used  the  ticket  as  a  route  agent  in  the  service  of  the  posVoffica 
department  of  the  government  of  the  United  States,  under  a' 
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contract  between  that  department  and  the  company  for  carry- 
ing  the  mails.  Standing  alone,  uncontradicted  and  unex- 
plained, the  pass  would  have  been  sufficient  to  show  that  the 
relation  existed  between  the  company  and  the  plaintiff  stated 
on  its  face,  and  it  was  admissible,  no  matter  what  evidence  to 
the  contrary  had  been  previously  given*  The  plaintiff  in  error 
had  a  right  to  have  the  whole  evidence  go  to  the  jury,  as  it 
would  then  have  been  a  question  for  them,  and  could  not  have 
been  shut  out  firom  their  consideration,  as  it  was  by  the  judge 
in  hifl  answer  to  their  seventh  point.  This  assignment  of  error 
is  therefixre  sustained. 

The  seventh  error  assigned  is,  that  the  learned  judge  erred 
in  his  instructions  to  the  jury  on  the  subject  of  damages,  and 
in  his  answers  on  the  same  subject  to  the  ninth  and  tenth 
points  presented  by  the  defendants  below.    After  laying  down 
a  measure  which  is  not  objected  to  here,  and  on  wUch,  there- 
fixre,  we  give  no  opinion,  he  added:  "  These,  we  think,  would 
be  fisdr  rules  to  ascertain  the  measure  of  damages  the  plaintiff 
would  be  entitled  to  in  this  case;  but  if  you  can  find  any  better 
ones  than  those  suggested,  you  are  at  liberty  to  adopt  them, 
as  the  measure  and  amount  of  damages  are  entirely  for  you 
to  ascertain,  under  all  the  evidence  and  circumstances  in  the 
case."    The  effect  al  this  language  was  to  leave  the  measure 
of  damages  entirely  in  the  discretion  of  the  jury.    The  general 
rule  in  actions  on  the  case  for  negligence  is,  that  the  party 
aggrieved  is  entitled  to  recover  only  to  the  extent  of  his  actual 
injury.    In  the  case  of  a  suit  by  the  party  ix^ured  himself,  it 
may,  no  doubt,  include  a  reasonable  compensation  for  pain 
and  suffering,  as  well  as  the  expense  of  medical  attendance 
and  the  loss  of  time  consequent  upon  confinement.    But  in 
these  cases,  as  well  as  in  those  brought  under  the  act  of  April 
26, 1855,  unless  the  injury  has  been  wantonly  inflicted,  when 
exemplary  damages  may  be  given,  the  jury  must  be  confined 
to  damages  strictly  compensatory.    *^  Injuries  to  the  person 
consist  in  the  pain  suffered,  and  in  the  expenses  and  loss  of 
property  they  occasion.    In  estimating  damages,  the  jury  may 
consider,  not  only  the  direct  expenses  incurred  by  the  plain- 
tiff, but  the  loss  of  his  time,  the  bodily  suffering  endured,  and 
any  incurable  hurt  inflicted  '^  Per  Bell,  J.,  in  Laing  v.  Colder^ 
8  Pa.  Si  481  [49  Am.  Dec.  583].    There  was  error,  therefore, 
in  the  instruction. 
The  objection  to  the  answer  to  the  ninth  point  has  not  been 
I,  and  very  properly;  we  see  no  error  in  it.    The  tenth 


284  Pennsylvania  R.  R.  Co.  v.  Books.  [Penn. 


pdnt  was,  "  that  if  the  court  should  be  of  opinion  that 
may  recover,  then  the  measure  of  damages  would  be  the  pecu- 
niary loss  he  has  sustained  in  consequence  of  the  injuries  re- 
ceived." The  answer  was:  "  This  is  not  the  entire  measure  of 
damages  you  can  give  the  plaintiff,  if  you  believe  this  occurred 
from  the  gross  negligence  of  the  defendants'  agents."  The 
court  might  with  more  accuracy  and  propriety  have  simply 
negatived  the  point;  for  it  was  not  true,  whether  the  negligence 
of  the  defendants'  agents  was  gross  or  otherwise.  There  is 
therefore  no  error  in  this  answer  of  which  the  plaintafls  in 
error  have  any  right  to  complain. 

As  to  the  eighth  assignment  of  error,  we  think  the  learned 
judge  was  clearly  right  in  his  answers  to  the  third,  fourth,  and 
fifth  points  presented  by  the  defendants  below.  Every  one 
riding  in  a  railroad  car  is  presumed  prima  facie  to  be  there 
lawfully  as  a  passenger,  having  paid,  or  being  liable  when 
called  on  to  pay,  his  fare,  and  the  oniw  is  upon  the  carrier  to 
prove  aflSrmatively  that  he  was  a  trespasser.  So  as  to  the 
ninth  error  assigned,  the  employee's  pass  having  been  ex- 
cluded, though  we  think  improperly,  there  was  no  evidence 
that  the  plaintiff  was  an  employee  of  the  company. 

Judgment  reversed,  and  a  vefiire  facias  de  now  awarded. 


Braunrci  ov  Punocs  HAsns  ow  Pebsov  nr  Osusbm  cm  Trajx, 
ApmwJTTif.m!  8m  OaMoffom  v.  Bo§km  «Ce.  JK.  i?.  Ox»  79  Am.  Bao.  724^  nobs  727; 
Vidsdmrg  HcE.  R.O0.Y.  Paaon^  66  Id.  602,  note  674»  where  other  oeeee  are 
eoUeoted.  When  a  habit  ol  intoadoatim  in  a  oondnetor  ia  ahown,  in  oaae  of 
an  aoaident^  a  preaomptian  of  aegligenoe  ia  raiaed  which  wiU  atand  until  re- 
butted: Mami^  Coal  Co.  r.  McBmry^  91  PMl  St.  196»  citing  the  principel 
oaae.  It  ia  eompetent  to  proye  by  OTidaiioe  what  waa  the  oondition  of  a 
atreet-oer  driTer  at  the  time  of  the  aoetdant;  whether  he  waa  intoxicated, 
aaleep,  or  for  any  other  reaaon  incompetent!  PkBadelpUa  He.  Jtp  Gx  t. 
Bemiee,  92  Id.  433^  alao  citing  the  principal  oaae. 

DiOLABATioNs  ov  AaiMT,  wHsv  Apifisifm.i  AOAnrsr  Pbircipal:  See 
BmrntkU  t.  Onmd  Trmni  R*y  Co.,  98  Am.  Dec  474»  note  478,  where  other 
eaaea  are  collected;  Conwerm  r.  Blwmrkh,  90  Id.  280^  note  243;  &mom  r.  Cleae- 
landeie.  R.  R.  Co.,  90  Id.  202;  note  261.  In  oaae  of  a  ooUiaioii  between  two 
traina,  the  anbaeqiient  atatement  of  the  flagman  how  far  he  had  gone  back  to 
flag  the  coming  train  ia  inadmiaaible:  O'Caimor  t.  CSiieago  ate.  B^p  Co.,  27 
ICinn.  170,  citing  the  principal  oaae. 

OoMFENSATOBr  Daxaois,  What  Thxt  sbould  IiTGLUDS:  See  IJHmoi§  OmL 
R,  R.  Co.  T.  Read,  87  Am.  Dec  260.  Compensatory  damagea  indnde  reaaon* 
able  compenaatioa  for  bodily  pain  and  snffering  neceaaarily  attending  tho 
injury  complained  of:  Ohh  S  M.  R.  W.  Co.  v.  Diektnon,  09  Ind.  820;  Pt 
Bohemia  S  O,  C.  Co.  r.  Qrahaan,  63  Pa.  St.  299.  both  citixig  the  principal 

DsnBMniAiiov  ov  Damaois  m  AonoN  ov  Tort  shoold  kot  bb  Lbw 
AaiOLimLT  TO  Jobt:  HtUr.  Okauttng,  82  Am.  Dec  037. 
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Pbuujiiast  CiBOuifSTAHan  07  PLADfTOf',  wBiv  AsuoniBU  nr  Bfiramni: 
8m  note  to  Bowe  t.  IfotM,  67  Am.  Dec.  666,  where  this  sabjMl  !■  fnllj  oom- 
■dered.  Bridenoe  th«t  the  pUintiff'e  inteetttte  left  hie  funily  in  a  dartitoto 
lopdition  la  not  admienble  in  an  eotion  for  negligenoe  'fii'ting  his  daftth:  d/i^ 
^De^phiT,  Lemtnh  74liid.  (ttl,  citiiig  th« pnnoqpU  cms. 

Tn  FBiMBPAL  OAn  wjft  mROiainnBD  m  Fbmtrw.  PmtmnlmmlBJL  JL 


Dban  i;.  ShbUiT  and  Wifb. 

PV  PWHHILTAWA  StAX^  Mil 

YmnB  ov  Lavs^  bt  Ddoocbov  or  Ymm^  Ounpsn  io  loa^ 

nali  Wo^  trfdng  M  part  ol  the  ooMdentiiMi  <H2i«  hod  ol  the  TWidefl^ 

wUflh  the  Tndee  and  wife  oonv^  to  the  Tendor  with  gcMtal  wamatj^ 

a^  Ike  titie  to  the  Utlar  land  fidl%  the  Todor,  fai  aa  aotion  IB  oofwani 

tte  Tndee  and  wilfl^  eaaaol  reeorw  a  Judgment  agiinat  her  ofwi 

ol  the  land.    Tho  oorenant  ol  wamnty  wae  aierelj  j— "mil 

PoRBiGH  attaohment  in  covenant  Dean  owned  lands  in 
Pouuqrlvania,  and  SheUy  claimed  to  own  lands  in  Iowa. 
Dean  aold  his  land  to  Shelly,  and  took  in  part  payment  the 
latter'a  Iowa  land,  which  Shelly  and  wife  conveyed  to  Dean 
by  deed  containing  a  covenant  of  general  warranty.  By 
Shelly'g  direction,  Dean  conveyed  to  Shelly'e  wife.  Shelly'e 
title  to  the  Iowa  lands  failed,  and  Dean  brought  roit  against 
the  defendants,  and  attached  the  land  which  he  had  convyed 
to  Mia.  Shelly.    There  was  a  verdict  for  the  defendants. 

B.  8.  BmUiei/y  for  the  plaintiff  in  error. 
B.  B.  lAUUf  for  the  defendants  in  error. 

By  Court,  Shabswood,  J.  Had  the  transaction  between 
Iheee  parties  been  an  exchange,  there  wonld  have  been  a  war- 
ranty in  law  incident  to  it,  —  a  condition  to  give  the  party  a 
re-entry  and  a  warranty  to  enable  him  to  vouch  and  recover 
over  in  value:  Shep.  Touch.  290.  The  plaintiff  could  have 
maintained  ejectment  not  only  against  Shelly,  but  any  one 
claiming  from  him;  for  although  an  assignee  cannot  re-enter 
nor  vouch,  but  only  use  the  warranty  to  rebut,  yet  the  ex- 
changee may  re-enter  upon  an  alienee:  Noy's  Maxims,  61. 
But  exchanges  have  fallen  into  disuse  in  modem  convey- 
ancing. To  make  an  assurance  of  that  character,  it  is  indis- 
pensable that  the  word  excambium  —  exchange  —  should  be 
employed,  which,  as  Lord  Coke  says,  is  so  individually  requi- 
site as  that  it  cannot  be  supplied  by  any  other  word  or  de« 
scribed  by  any  circumlocution:  Co.  Lit.  51  b.    The  transaction 
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between  theee  partiet  was  a  mutual  bargain  and  sale.    Tbe 
plaintiff  took  only  the  personal  oovenant  of  warranty  of  the 
defendants,  who  were  husband  and  wife.    This  is  an  action  of 
coyenant  on  that  warrantyi  and  nothing  is  clearer  than  that 
it  cannot  be  maintained  against  the  wife:  Chamben  ▼.  Spen- 
tefj  6  WattSi  408.    It  has  not  been  contended  by  the  able 
connsel  of  the  plaintiff  in  error  that  he  is  entitled  to  a  jndg* 
ment  which  will  personally  bind  her.    He  asks  for  a  special 
judgment  which  shall  restrict  its  execution  to  the  property 
which  was  conveyed  by  him  to  the  wife  as  the  consideration 
for  the  land,  the  title  to  which  he  avers  to  have  Ceuled.    He 
has  urged  that  this  case  is  within  the  reason  of  Pattenon  ▼. 
Robin$(m^  26  Pa.  St  82.    There  it  was  held  that  a  bond  and 
warrant  of  attorney  executed  by  a  married  woman  to  secure 
the  purchase-money  of  a  tract  <rf  land  conveyed  to  her  could 
be  enforced  by  a  special  judgment  and  execution  against  the 
land  so  convqred.    But  there  is  a  broad  distinction  between 
that  case  and  this.    The  bond  and  wanant  of  attorney  were 
given  and  accepted  as  a  security  for  the  purchase-money.    The 
judgment  was  intended  to  be  a  lien.    A  mortgage  by  the  wifo, 
duly  acknowledged,  would  have  undoubtedly  been  effectuaL 
This  court  held  that,  under  the  act  of  1848,  the  power  of  the 
wife  to  purchase  'Ogives  her  a  right  to  contract  for  the  pay- 
ment of  the  consideration  money,  so  far  as  to  charge  the  prop- 
erty with  Bucb  encumbrances  as  may  be  agreed  upon  to  secure 
its  payment"    There  was  nothing  of  the  kind  here.    The  con- 
veyance to  Mrs.  Shelly  by  her  husband's  direction,  as  the  con- 
sideration had  passed  from  him,  was  in  eflbct  a  settlement  by 
him  upon  her,  open  to  be  attacked  by  his  creditors  upon  the 
grounds  upon  which  such  settlements  may  always  be  im- 
peached.   The  covenant  of  warranty'  was  not  given  to  secure 
the  consideration.    It  was  not  and  could  not  have  been  in- 
tended to  be  a  lien.    It  is  a  bald  case  of  the  personal  obliga- 
tion of  a  married  woman  which  we  are  asked  to  enforce  against 
her  property.    If  Shelly  had  taken  the  conveyance  to  himself 
and  then  sold  it|  and  with  the  proceeds  settled  another  prop- 
erty on  his  wife,  there  would  be  no  color  to  levy  the  execution 
apon  that    That  it  is  the  same  form  which  the  plaintiff  con- 
veyed in  consideration  of  the  western  tract  is  a  mere  acci- 
dental circumstance  which  gives  the  case  an  appearance  of 
hardship  like  that  which  carried  the  court  in  PaUenon  v. 
JZobimofi,  fupra.    It  may  be  very  unjust,  and  perhaps  unlaw- 
fol,  hi  Mrs.  Shelly  to  hold  it  against  the  plaintiff;  but  that 
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question  ought  to  be  heard  in  a  case  in  which  it  can  be  fairlj 
considered  and  decided  under  all  its  circnmBtances.  not,  as  is 
proposed  here,  by  a  short  cut  which  would  preclude  her  from 
any  hearing. 

Judgment  afllrmed. 

Vukxam  oi  Habbibd  WoMAJi  10a  Bbbaob  or  Oovshaiit  or  WAUtAart 
nr  DnD:  8eo  CkUda  t.  McCkeme^.  89  Am.  Deo.  546,  note  649,  wher*  otfasr 

Thx  frzkcipal  CA8B  IB  CITKD  in  BtsUer  ▼.  Saylor,  68  Pa.  St.  148,  to  the 
point  that  to  make  an  annmnoe  by  way  of  exchange  of  real  estate,  the  word 
i^-esofaaii80— ibcNild  be  employed. 


Gbim  V.  Wbissenberq  School  District. 

[87  Pkhkstltavia  Statb,  488.] 

pihjriT  Who  Patb  Illsoal  Tax  uvdxb  Pbotxst  ajtd  Konos  of  Suit, 
upon  being  threatened  with  a  diatreet,  may  maintain  an  action  to  re- 
eoreriibaek. 

Ttear  Am  ow  laemuaumm  Dimn  Vistbd  Rioan  n  vor  Yaud  OvMi 
noar  tlMreto^  if  it  be  within  the  legitimate  loope  ol  legialatiTe  power. 

Xe  Po«  Faoxo  Laws  Rklats  to  Psnal  avd  CuimrAL  PBOdHnnroi 
wbaoh  impoee  ponishments  and  forfeitoree,  and  not  to  oiTil  prooeedingi 
whidi  aflbet  private  rights  retrospectively. 

A/XB  CumaQ  floniAL  DEraoia  nr  Bucunoii  oa  AcKVOwLiDOMXirT  or 
DxsDS,  eta,  debar  thoae  who  might  have  relied  on  snch  defects  of  what 
woold  otherwiie  have  been  a  legal  vested  right.  Bnt  such  acts  have 
been  frequently  decided  to  be  constitational  and  valid. 

Tb  V^rmMftn  JiriHCIAL  POWKB  IS  HOT  WTTHIH  LnormiATB  SOOFX  OF  LSOIB- 

LATiTB  FusonoNS;  and  when  vested  rights  are  divested  by  acts  of  that 
ehaneter,  th^  will  be  adjudged  nuU  and  void. 

Am  ov  LsoiSLATuaB  ArTHoximro  Comtbisdtioiis  to  bb  Levisd  fob 
Masa  PaiVATB  Pubposi;  or  even  for  a  public  purpose  in  which  the 
people  from  whom  they  are  to  be  exacted  have  no  interest,  is  not  a  law, 
bat  a  Judicisl  sentence,  and  not  within  the  legitimate  scope  of  legisla- 
tive authority.  But  within  this  limit,  the  power  of  the  legislature  to 
impose  taxes,  or  to  anthcoiae  their  imposition  by  subordinate  municipal 
•nthoritiss^  is  diseretionaffy. 

Cax  Loosbd  bt  School  DisTBicr  to  Rabb  Mobbt  to  Pat  Boubcts  la 
lor  a  public  purpose  and  to  subserve  an  end  eminently  advantageous  to 
the  community  upon  which  it  was  levied.  The  legislature  has,  there- 
lore^  power  to  authcriae  snch  a  tax,  and  can  consequently  care  waf 
irregularity  or  want  of  authority  in  levying  it  by  a  retroactive  law, 
oven  though  thereby  a  right  of  action  which  had  vested  in  an  individoal 
should  be  divested. 

n  Ko  Vb8txi>  RiOBT  to  Cons  Wmca  cAinror  bb  Divbttbd  by  so 
aot  of  the  legislature,  unless  a  judgneat  for  them  has  been  already 
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Action  to  recover  back  tax  paid  under  protest.  The  fiu^te 
appear  from  the  opinion. 

* 

C.  M.  Rwiky  for  the  plaintiff  in  error. 

/•  D.  8tUe9  and  0.  B.  SehaUj  for  the  defendant  in  emt. 

By  Court,  Shabswood,  J.  That  a  party  who,  when  threats 
ened  with  l  distrees,  pays  an  illegal  tax  under  protest  and 
notice  of  suit,  may  maintain  an  action  to  recover  it  back,  ia 
settled  in  this  state:  Henry  v.  Horsticky  9  Watts,  414;  Cold-- 
voeU  V.  Moordy  11  Pa.  St.  60;  AUentown  v.  Scteger^  20  Id.  421. 

We  will  assume,  for  the  purpose  of  this  opinion,  that  at  the 
time  the  taxes  here  in  question  were  levied,  the  school-board 
of  Weissenberg  township  had  no  lawful  authority  to  assess 
and  collect  them.  We  are  brought  thus  at  once  to  the  ques- 
tion whether  the  act  of  the  general  assembly,  passed  August 
25, 1864  (Pamph.  Laws,  1027),  entitled  ''  An  act  relative  to  tha 
payment  of  bounties  in  the  township  of  Weissenberg,  Lehigh 
County,"  was  constitutional. 

After  reciting  that  the  said  township  had  held  a  public  meet- 
ing, when  it  was  resolved  that  a  per  capita  tax  of  five  dollars 
be  levied,  and  that  the  school  directors  of  said  township  levy 
an  income  tax  according  to  the  business  and  income  of  the  in- 
habitants, in  addition  to  the  amount  levied  on  the  assessment, 
and  that  doubts  had  arisen  as  to  the  validity  of  the  tax,  it  is 
enacted  ''that  the  taxes  imposed  by  the  said  township  of 
Weissenberg,  in  relation  to  the  payment  of  bounties,  are 
hereby  legalized  and  made  valid." 

The  argument  for  the  unconstitutionality  of  this  act  ia 
placed  on  this  ground:  that  at  the  time  of  its  passage  the 
plaintiff  had  a  vested  right  to  recover  back  from  the  township 
the  money  which  he  had  been  compelled  to  pay  without  au« 
tbority  of  law;  and  this  vested  right  the  legislature  could  not 
divest. 

If  an  act  of  assembly  be  within  the  legitimate  scope  of 
legislative  power,  it  is  not  a  valid  objection  that  it  divests 
vested  rights.  There  is  no  clause,  either  in  the  constitution  of 
the  United  States  or  of  this  commonwealth,  which  prohibits 
retrospective  laws.  The  legislature  cannot  impair  the  obliga- 
tion of  a  contract,  or  pass  an  ex  poet  facto  law,  for  both  these  ar# 
expressly  forbidden.  But  an  ez  poet  facto  law  is  one  which 
makes  an  act  punishable  in  a  manner  ill  which  it  was  not  pun- 
ishable when  it  was  ronimitted:  Fletcher  v.  Peek^  6  Cranch« 
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138.    Ex  po9t  facto  laws  relate  to  penal  and  criminal  proceed- 
ings, which  impose  punishments  or  forfeitoreSy  and  not  to  civil 
proceedings,  which  affect  priyate  rights  retrospectively.    Betrch 
spective  laws  and  state  laws  divesting  vested  rights,  unless  ex 
pwt  facto  or  impairing  the  obligation  of  contracts,  do  not  fidl 
within  the  prohibition  contained  in  the  constitution  of  the 
United  States,  however  repugnant  they  may  be  to  the  prin- 
ciples of  sound  legislation:  Colder  v.  Bull,  8  Dall.  886;  Sattev' 
lee  Y.  MaiihewBonj  2  Pet.  418;    Watson  v.  Mereer^  8  Id.  88. 
Neither  are  they  expressly  or  impliedly  forbidden  in  any  sec- 
tion of  the  ninth  article  or  declaration  of  rights  of  the  com- 
monwealth of  Pennsylvania. .  All  acts  curing  irregularities  in 
legal  proceedings  necessarily  divest  vested  rights  of  the  par- 
iiee  by  closing  the  mouths  of  those  who  could  otherwise  avail 
themselves  of  such  irregularities  to  escape  firom  the  fulfillment 
of  what  is  a  moral  obligation;  and  but  for  the  irregularity, 
woidd  be  a  legal  liability.    So  wherever  formal  defects  in  the 
execntion  or  acknowledgment  of  deeds,  mortgages,  or  other 
conveyances  are  remedied  by  legislation,  those  who  might 
have  pleaded  and  relied  on  such  defects  are  debarred  of  that 
which  would  otherwise  have  been  a  legal  vested  right.    To 
deny  the  validity  of  such  laws  would  be  to  run  the  plowshare 
through  hundreds  of  titles  which  are  founded  and  repose  in 
security  upon  them.    Thus  an  act  curing  an  irregularity  in 
the  entry  of  a  judgment  was  held  to  be  within  the  legitimate 
province  of  the  legislature,  in  Underwood  v.  £tSy,  10  Serg.  & 
R.  97.    The  various  acts  passed  at  different  times,  rendering 
valid  defectlTe  acknowledgments  of  deeds  by  married  women, 
whether  merely  to  bar  the  right  of  dower  or  to  convey  their 
own  estate  in  fee-simple,  so  as  to  make  such  deeds,  which 
would  otherwise  be  void,  good  against  them  and  their  heirs, 
have  been  solemnly  decided  to  be  constitutional  in  Tate  v. 
Stoolfooe,  16  Id.  86  [16  Am.  Dec.  646],  and  Mercer  v.  Wateon^ 
1  Watts,  830.    In  the  case  last  cited  the  heirs  of  the  wife  had 
cecovered  the  land  and  remained  in  possession  of  it  seventeen 
years;  when,  after  the  passage  of  an  act  curing  the  defect,  the 
alienee  brought  ejectment,  and  judgment  was  finally  given  in 
his  favor.    These  cases  have  Ujever  since  been  questioned,  that 
I  am  aware  of;  but,  on  the  contrary,  have  been  repeatedly  cited 
with  approbation,  both  by  bench  and  bar:  Linn's  Analytical 
Index.    Even  in  the  able  dissenting  opinion  of  Judge  Duncan, 
in  SaUerlee  v.  Mattheweon^  16  Serg.  &  R.  191,  one  of  the  last 
judicial  efforts  of  that  most  learned  judge  and  sound  and  coDi 
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serratiTe  lawyer,  at  that  timei  as  he  declares,  the  oldest 
member  of  the  profession  in  the  state,  and  in  which  he  ad* 
▼anced  views  which  have  since  been  adopted  and  established 
by  this  eonrt,  the  authority  of  the  cases  I  have  A^ferred  to  is 
distinctly  admitted. 

The  judicial  current,  indeed,  for  a  long  period  ran  riot  in 
sustaining  acts  of  legislation  of  the  most  extreme  character. 
Retroactive  legislation  began  and  was  continued  because  the 
judiciary  thought  itself  too  weak  to  withstand, — too  weak,  be- 
cause it  had  neither  the  patronage  nor  the  prestige  to  sustain 
it  against  the  antagonism  of  the  legislature  and  the  bar. 
This,  at  least,  is  the  account  which  Chief  Justice  Gibson  gave  of 
the  matter  in  Oreentrngh  v.  Oreenough^  11  Pa.  St.  489-495  [51 
Am.  Deo.  667],  and  bis  testimony  is  certainly  worthy  to  be 
implicitly  received,  for  he  could  truly  say,  Quorum  pars  magna 
/ui.  In  Harvey  v.  ThomaSy  10  Watts,  66  [36  Am.  Dec.  141],  he 
had  himself  gone  the  length  of  asserting  that  the  legislature 
had  power  to  take  the  property  of  an  individual,  even  for  a 
private  purpose  and  without  compensation.  In  other  words^ 
could  take  the  property  of  A  and  give  it  to  B;  but  in  Norman 
V.  Heist,  6  Watts  &  S.  174  [40  Am.  Dec.  493],  he  himself;  with 
characteristic  frankness,  repudiated  such  a  doctrine.  So  Bradr 
dee  V.  Brownfiddj  2  Id.  271,  was  overruled  in  De  CkasteUux  v. 
Fairchadj  15  Pa.  St  18  [53  Am.  Dec.  570],  and  Menges  v. 
WeHjnany  1  Penr.  &  W.  218,  and  in  Menges  v.  DenOer^  33  Pa.  SL 
495  [75  Am.  Dec.  616].  These  were  cases  lying  on  the  ex* 
treme  verge  of  l^slative  power,  and  it  is  evident  that  the 
judicial  current  was  turned  backward.  I  may  venture  to  say^ 
as  I  think,  that  Satterlee  v.  Matthewsonf  supra,  would  not  now 
be  decided  as  it  was  in  1827;  and  that  the  opinion  of  Judge 
Duncan,  composed,  as  he  informed  us,  during  intervals  of  relief 
fiom  pain,  when  the  last  sands  of  his  long  and  noble  life  were 
running  out,  and  in  which  he  contended  as  though  it  were  pro 
aris  etfoeiSf  would  better  express  the  ripened  judgment  of  the 
profession  and  the  courts. 

To  exercise  judicial  power  is  not  within  the  legitimate  scope 
of  legislative  functions;  and  when  vested  rights  are  divested 
by  acts  of  that  character,  they  will  and  ought  to  be  adjudged 
inoperative,  null,  and  void:  Bagg^s  Appeal,  19  Pa.  St.  512.  It 
would  be  a  nice  and  difficult  task  to  trace  accurately  the 
boundary  line  between  the  domains  of  authorized  and  pro- 
hibited legislation  on  this  subject.  But  the  case  now  before  us 
is  far  removed  from  the  border-land  of  controversy.    The  power 
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ol  taxation  is  a  necessary  and  indispensable  incident  of  gov- 
ernment. It  also  has  limits,  bat  they  are  broadly  marked  and 
well  defined.  That  it  may  be  local  and  special  as  well  as 
general,  it  is  certainly  too  late  at  this  day  to  question.  Yet  an 
act  of  the  legislature  authorizing  contributions  to  be  leyied  for 
a  mere  private  purpose,  or  for  a  purpose  which,  though  it  be 
public,  is  one  in  which  the  people  from  whom  they  are  to  be 
exacted  have  no  interest,  would  not  be  a  law,  but  a  judicial 
sentence,  and  not  within  the  legitimate  scope  of  legislative  au- 
thority: Sharpless  v.  Mayor,  21  Pa.  St  147  [59  Am.  Dec.  759]. 
Within  this  limit  the  power  of  the  legislature  to  impose  taxes, 
or  to  authorize  their  imposition  by  subordinate  municipal  au- 
thorities, is  of  necessity  discretionary.  To  permit  its  wisdom, 
policy,  or  even  equality  to  be  questioned  judicially  would  be 
to  stop  the  wheels  of  government.  Perfectly  equal  taxation 
will  remain  an  unattainable  good  as  long  as  laws  and  govern- 
ment and  men  are  imperfect.  The  taxation  impeached  in  the 
case  now  before  us  was  clearly  within  the  limit  thus  prescribed. 
It  was  for  a  public  purpose,  and  to  subserve  an  end  eminently 
advantageous  to  the  community  upon  which  it  was  levied. 
It  has  not  been  pretended,  and  could  not  be,  that  the  legis- 
lature had  not  the  power  antecedent  to  authorize  it.  If  so, 
they  oould  cure  any  irregularity  or  want  of  authority  in  levy- 
ing it  by  a  retroactive  law,  even  though  thereby  a  right  of 
action  which  had  been  vested  in  an  individual  should  be  di- 
vested. It  'b  within  the  principles  of  all  the  decisions  of  ad- 
mitted authority.  If  the  legislature  can  cure  an  irregularity 
in  a  judgmrat  or  other  legal  proceedings,  or  defective  deeds, 
mortgages,  or  other  assurances,  by  retroactive  laws,  thereby 
destroying  existing  legal  claims  or  defenses,  or  practically 
transferring  legal  vested  tiUes,  a  fortiori  may  they  make  valid 
the  acts  of  public  officers  in  the  bona  fide  performance  of  pub- 
lic duties,  such  as  that  of  levying  and  collecting  taxes  imposed 
fior  an  admitted  public  good,  and  whose  justice  and  equality 
are  not  impugned.  The  familiar  maxim  applies  in  such  a 
case,  Omni$  ratihabitio  retrotrahitur  et  mandato  priori  xyuipa* 
ratur. 

Nor  is  there  any  greater  force  in  the  argument  which  has 
been  strongly  urged  upon  us,  that  the  plaintiff,  having  com- 
menced this  action  before  the  passage  of  the  confirming  act,  had 
thereby  acquired  a  right  to  his  costs  of  suit,  of  which  he  can- 
not now  be  deprived.  There  is  no  vested  right  to  costs  in  any 
case  of  which  a  party  cannot  be  divested  by  the  legislature. 

Dm.  Vol.  XCVm— Ifi 
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All  costs,  both  in  England  and  this  state,  depend  on  tne  stat- 
utes. They  would  fall  with  their  repeal.  When  a  statute 
giving  a  special  remedy  is  repealed,  pending  proceedings  die 
with  the  repealed  statute,  unless  they  are  specially  saved,  and 
with  them  necessarily  the  costs:  Commonwealth  v.  Beatty^  1 
Watts,  882;  FenUm^s  Petition,  7  Pa.  St  174.  The  limb  cannot 
retain  life  when  the  body  is  dead.  'When,  indeed,  a  judgment 
for  costs  has  been  rendered  under  a  repealed  statute,  it  stands, 
notwithstanding  the  repeal:  Betchol  v.  Cobaugh^  10  Serg.  &  R. 
121.  Having  passed  in  rem  jvdicatam^  it  has  a  new  and  in- 
dependent life,  which  the  legislature  may  sustain  by  curing  its 
irregularity,  but  cannot  destroy  without  the  exercise  of  judicial 
functions,  to  which  it  is  incompetent  and  unfitted.  In  the 
cases  in  which  the  constitutional  power  of  the  legislature  to 
modify,  enlarge,  or  repeal  existing  remedies  and  to  remove  legal 
impediments  in  the  way  of  recovery,  even  when  pending  in  a 
court  of  error,  has  been  recognized,  the  right  to  costs  has  never 
been  supposed  to  interpose  an  obstacle:  AdU  v.  Sherwood^  3 
Whart.  481;  Underwood  v.  Liliy,  10  Serg.  &  R.  97;  Hepburn 
V.  CurUy  7  Watts,  300  [82  Am.  Dec.  760];  Sehenlejf  v.  Cmtk- 
monwealth,  86  Pa.  St.  29  [78  Am.  Dec.  859]. 
Judgment  affirmed. 

RcTBOflPionvB  OB  Bbtboactivx  Law,  wh>n  VvoontrnTuwonALti  8m 
Eope  M.  Ins,  Co.  r.  Flynn,  90  Am.  Dec.  43S^  note  441,  where  other  eieee  an 
ooUected.  The  legiaUtnre  cojinot  impair  the  ohligatUm  of  a  contfaot  or  pan 
ex  pott /acta  lawa;  but  retroepeotiye  Uiwi,  onlets  ex  poet/aeto  or  impairing  the 
obligatioa  of  oontracts,  are  not  prohibited  by  the  oooBtitBtiQii  of  the  United 
States  or  by  the  constitation  of  PennBylyania:  Lueat  ▼•  Board  qfCommkmomen 
f^  7%>2>eeafioe  CtHmty,  44  Ind.  638,  dting  the  principal  caee. 

Tax  ior  Pbivatb  Pubfosb  d  Iwaud:  See  BredhnA  ▼•  JlftwiwfcM;  88 
Am.  Deo.  711,  note  725. 

PowxB  ov  LuiBLATUBa  TO  AuTBOBm  LiTT  ov  Tax  TO  Pat  Boujuiai: 
See  Srodhdoui  t.  Mibomikee,  68  Am.  Deo.  711,  note  72S. 

Thb  FBUiaiPAL  OAsa  n  usxikouiibsd  in  I^oreier  ▼•  Jnwetar^  129  Maw  886L 


Fbankfobd  eto.  Bailway  Go.  v.  PhiladsiiFhia. 

rSS   PmrHBTLVAHXA  STATI,  U9L] 
QaAKT    OF    PBrnUMB   TO    OOBPOBATIOH    TO    GaBKT   PaMBNOSBS    Of    GAfti 

OTXR  Strxrs  of  Cmr  bestowa  no  right,  either  greater  or  leai,  than  a 
natural  person  enjoys,  and  does  not  necessarily  inTolTo  exemptioQ  from 
liability  to  mnnicipal  regalation. 
Whxv  AuTHORirr  is  CoNFKRaED  UPON  Ck>BF0iiAT30N  TO  Oakrt  oiT  Snm- 
fiXD  BuBXRias  wiTHin  LofiTS  of  a  manidpal  oiganiiation.  it  is  pre- 
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■miied   that  the   Iraainen  is   mtended   to   be  conducted   under  the 
netrietioKis,  roles,  and  regnlationa  that  gorem  the  same  bnaineaa  when 
tmmoted  by  others  within  the  Hune  corporate  limits. 
BMAmmASLM  BIOI7I.ATZOH  07  Usv  OT  Pbttilbob  oonferxed  by  the  Itgit- 
latnre  is  not  a  desual  of  the  right  to  its  nse. 

OaBPOBATIOHB  CfBASTXBXD  TO  Bo  BuaUIMB  XM  OXIT  ABB  TO  Bl  RbBABPBD 

ns  inhabitants  of  the  eity,  and  in  the  absenee  ol  speoiBl  exemptioDp  we 
sobjeet  to  its  ordinanoes. 
I^ABXLEnr  TO  BxaxBioiiONs  Airx>  Rmolatxohb  a  InvoLvab  xv  DmasA- 
Tuui  09  Flaob  where  the  Mithoriaed  business  of  a  oorpontion  is  to  bo 


BaoHT  TO  BiTH  Cabs  and  Oabbt  Pimbbobbs  xs  bbithbh  Bhiabobd  nor 
dimjniithod  bj  the  rig^t  to  eonstract  and  own  a  railway. 

MuBXCiPAL  Oboznaroi  iMTOflZBO  LzoBNiB  Taz  vbob  Bailwat  OiBs  tvar- 
orsing  the  streets  of  the  municipality  is  a  polioe  regnlationt  and  is  valid 
as  sQcfay  there  being  nothing  to  show  that  it  is  unreasonable.  Suehordi- 
nanoe  may  be  enacted  under  the  pronsions  of  a  statute  authorising  the 
€aty  ooancQs  to  pass  ordinances  for  "the  proper  regulation  of  omn^ 
or  Tshides  in  the  nature  thereol'' 


AiacABLB  action  and  case  stated.  The  plaintiflT  was  dniy 
incorporated  under  act  of  assembly,  April  10,  1862,  and  its 
supplement  of  March  21, 1865.  In  pursuance  of  the  powers 
thereby  conferred,  the  plaintiff  constructed  a  railway  upon 
and  along  some  of  the  public  streets  of  the  city  of  Phila- 
delphia, and  run  over  tiie  railway  six  passenger-cars,  and 
engaged  in  the  business  of  carrying  passengers.  On  January 
2,  1867,  the  city  councils  ordained  that  passenger  railway 
companies  should  pay  fifty  dollars  for  each  car  run  by  them, 
and  on  the  30th  of  January,  1867,  the  plaintiff  paid  to  the 
city  three  hundred  dollars  under  protest,  with  notice  that  suit 
would  be  brought  to  recover  it  back.  ^'  If  upon  the  foregoing 
facts  the  court  shall  be  of  opinion  that  the  defendant  had  not 
the  right  to  demand,  nor  now  the  right  to  retain  said  sum  of 
money,  then  judgment  to  be  entered  for  the  plaintiff  in  the 
sum  of  three  hundred  dollars,  with  interest  from  February  1, 
1867;  otherwise  for  the  defendant."  The  court  below  entered 
judgment  for  the  defendant. 

D.  W.  Sellen  and  Q.  W.  Thames  for  the  plaintiff  in  error. 

J.  Lyndf  for  the  defendant  in  error. 

By  Court,  Strong,  J.  The  argument  on  behalf  of  the  plain- 
tiff starts  with  the  assertion  that,  being  a  corporation  created 
by  the  state,  they  are  subject  only  to  such  burdens  as  are 
clearly  imposed  by  their  charter.  If  by  this  it  is  meant  that 
they  are  subject  to  no  other  burdens,  regulations,  or  restrictions 
(han  those  which  are  expressly  enumerated  in  the  act  of  as* 
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sembly  which  authorized  their  corporate  existence,  we  cannot 
yield  our  assent  to  it.  They  were  incorporated  with  two  privi- 
leges.  The  one  was  a  right  to  construct  a  railway  upon  and 
along  some  of  the  public  streets  of  the  city  of  Philadelphia, 
and  the  other  was  a  right  to  run  passenger-cars  on  the  railway 
constructed,  and  to  engage  in  the  business  of  passenger  car- 
riers. Of  both  these  privileges  they  are  undoubtedly  pur- 
chasers, and  they  cannot  be  deprived  of  them  by  any  action  of 
the  city.  But  the  grant  of  a  privilege  to  carry  passengers  in 
cars  over  the  streets  does  not  necessarily  involve  exemption 
from  liability  to  municipal  regulation.  It  is  not  the  bestowal 
of  a  right  superior  to  the  rights  enjoyed  by  passenger  carriers 
generally,  whether  such  carriers  be  natural  or  artificial  persons. 
The  facilities  for  the  use  of  the  right  may  be  greater,  but  the 
right  itself  can  be  neither  more  nor  less  Uian  a  natural  {lerson 
possesses.  It  is  to  be  presumed  that  when  the  legislature  creates 
a  corporation,  and  authorizes  it  to  carry  on  a  specified  business 
within  the  limits  of  a  municipal  organization,  the  business  is 
intended  to  be  conducted  under  the  restrictions,  rules,  and 
regulations  that  govern  the  same  business  when  transacted  by 
others  within  the  same  corporate  limits.  Can  it  be  doubted 
that  a  company  chartered  and  endowed  with  the  single  privilege 
of  running  a  line  of  omnibuses  within  a  city  or  borough  would 
take  the  privilege  subject  to  reasonable  municipal  regulations 
of  its  enjoyment?  Would  the  vehicles  of  such  a  corporation 
be  beyond  all  control  of  the  city  or  borough  as  to  the  rate  of 
speed  at  which  they  might  be  run,  or  as  to  the  places  where 
they  might  stop?  Might  they  obstruct  crossings  whenever  and 
wherever  the  company  might  please,  and  the  municipal  au- 
thorities be  powerless  to  restrain  the  public  inconvenience?  Is 
such  an  exception  from  reasonable  local  regulation  a  part  of 
the  legislative  grant?  If  it  is,  the  grant  is  more  than  confer- 
ring a  right  to  do  the  business.  Suppose  a  company  chartered 
to  make  and  sell  bread  in  the  city,  is  it  beyond  the  power  of 
the  local  authorities  to  prescribe  the  weight  of  the  loaves  which 
ihey  may  make  and  sell?  Or  if  authorized  to  own  and  use 
hackney  coaches,  may  not  stands  be  prescribed  for  them? 
These,  and  a  mulitude  of  similar  questions,  may  be  put,  to 
which  there  can  be  but  one  answer.  A  power  or  a  right  in  the 
bands  of  a  corporation  can  be  no  greater  than  the  same  power 
or  right  in  the  hands  of  a  natural  person.  Any  regulations 
which  may  be  imposed  upon  its  exercise  by  one  may  be  im- 
posed upon  its  exercise  by  the  other.    It  is  not  maintained 
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that  the  use  of  a  privilege  conferred  by  the  legislature  may  be 
denied  by  city  authorities,  but  a  reasonable  regulation  of  the 
use  is  not  such  denial.  No  city  ordinance  can  prevent  any 
person  from  using  drays  or  carts,  but  the  mode  and  conditions 
of  use  are  confessedly  subject  to  direction  by  ordinance.  And 
corporations  chartered  to  do  business  in  a  city  are  to  be  re* 
gaided  as  inhabitants  of  the  city,  and  in  the  absence  of  special 
exemption,  subject  to  its  ordinances.  In  Trenton  Water  Com' 
panj^s  Case^  6  Pa.  L.  J.  32,  it  was  said  that  "  private  corpora- 
tions take  their  franchises  subject  to  the  rights  of  individuals 
and  communities;  and  the  strong  presumption  of  law  is 
always  against  unconditional  adverse  privileges." 

Upon  this  subject  the  case  of  Commisnoners  v.  Northern 
Liberties  Oaa  Co.^  12  Pa.  St.  318,  is  very  full  and  decisive. 
There  a  company  had  been  chartered  with  full  power  to  lay 
gas  mains  in  the  streets  of  the  Northern  Liberties.  There  was 
no  restriction  in  the  charter  as  to  the  time  of  the  year  when 
the  mains  might  be  laid.  They  were  empowered  to  lay  them 
along  the  streets  within  the  chartered  limits,  on  application 
of  the  owners  of  property,  whenever,  in  their  opinion,  the  profit 
would  yield  six  per  cent  interest  on  the  expenses.  After  the 
charter  was  granted  the  municipal  authorities  passed  an  ordi- 
nance prohibiting  opening  of  the  streets  for  the  purpose  of 
laying  gas  mains  between  the  1st  of  December  and  the  fol- 
lowing March.  This  ordinance,  it  was  ruled,  bound  the  gas 
company.  The  opinion  of  the  court,  delivered  by  Rogers,  J., 
treats  it  as  a  regulation,  not  a  restraint  of  the  powers  of 
the  company,  and  it  asserts  in  the  fullest  degree  the  subordina- 
tion of  such  companies  to  the  control  of  reasonable  local  reg- 
ulations, both  as  to  the  time  and  manner  of  exercising  their 
powers.  Other  cases  to  the  same  efl*ect  are  numerous.  It  is 
a  mistake  to  argue,  then,  as  has  been  argued  on  behalf  of  the 
plaintiffs,  that  they  are  subject  to  no  burdens  or  restrictions 
other  than  such  as  are  expressly  mentioned  in  their  charter, 
liability  to  restrictions  and  regulations  is  involved  in  the 
designation  of  the  place  where  their  authorized  business  is  to 
be  carried  on. 

It  is  surely  unnecessary  to  spend  time  in  showing  that  their 
right  to  run  cars  and  carry  passengers  is  neither  enlarged  nor 
diminished  by  the  other  right  which  they  possess;  viz.,  that  to 
construct  and  own  a  railway  upon  which  their  cars  may  run. 

The  power  of  the  city  to  regulate  the  use  of  the  franchise  of 
the  plaintiffs  to  run  cars  being  then  established,  the  next  ques- 
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tion  18,  whether  the  ordinance  of  which  they  complain  is  sacb 
a  regulation.  It  provides  that  each  car  run  shall  be  num- 
bered, and  have  its  number  painted  in  a  conspicuous  place; 
that  each  car  shall  be  licensed  on  the  payment  of  a  stipulated 
sum,  and  that  a  certificate  of  the  license,  duly  numbered,  shall 
be  hung  in  each.  The  case  stated  hardly  raises  the  question 
whether  this  is  a  reasonable  regulation.  The  argument  rather 
denies  that  it  is  a  regulation  at  alL  It  is  obvious,  howevep, 
that  its  effect  is  that  of  a  police  regulation.  It  clearly  fur- 
nishes a  means  of  identifying  every  car  which  may  be  run  in 
violation  of  those  rights  and  public  interests  which  the  cily  is 
authorized  by  its  charter  to  maintain  and  secure.  The  city 
is  authorized  to  "ordain,  constitute,  and  establish  such  ordi* 
nances,  regulations,  and  constitutions  as  shall  be  necessary  fbr 
the  government  and  welfare  of  the  said  city.'' 

But  it  is  insisted  there  can  be  no  regulation  by  license  with- 
out express  legislative  authority.  The  mode  or  form  of  regu- 
lation, however,  must  be  immaterial.  It  is  the  substanoe  or 
effect  only  which  need  to  be  considered.  Whether  it  is  true 
that  a  police  regulation  cannot  be  made  by  a  requisition  of 
licenses  without  express  authority  from  the  legislature,  may 
perhaps  be  a  question  in  other  cases.  It  is  not  in  this.  The 
twelfth  section  of  the  act  of  assembly  of  April  15, 1860  (Pamph. 
Laws,  469),  enacted  "that  the  select  and  common  councils  isi 
the  city  of  Philadelphia  shall  have  authority,  by  ordinance  or 
ordinances,  to  provide  for  the  proper  regulation  of  omnibuses,  or 
vehicles  in  the  nature  thereof;  and  to  this  end  it  shall  be  la?^ul 
for  the  said  councils,  etc.,  to  provide  for  the  issuing  of  licenses 
to  such  and  so  many  persons  as  may  apply  to  keep  and  use 
omnibuses,  or  vehicles  in  the  nature  thereof^  and  to  charge  a 
reasonable  annual  or  other  sum  therefor."  This  act  is  still 
in  force.  It  plainly  authorizes  regulation  by  the  issue  of 
licenses.  And  we  are  of  opinion  that  it  applies  to  passenger 
railway  cars.  They  are  omnibuses,  or,  if  not,  they  are  ve- 
hicles in  the  nature  of  omnibuses.  They  are  opened  to  all,  in- 
tended for  all.  The  change  of  form  from  that  of  anything  known 
when  the  act  of  assembly  was  passed  is  not  a  change  of  the 
nature  of  the  vehicle.  In  one  city,  at  least,  of  Europe,  large 
vehicles  intended  for  indiscriminate  public  use  run  some- 
times upon  a  railroad  track,  and  at  other  times  upon  a  com- 
mon pavement.  Nobody  can  doubt  they  are  omnibuses.  The 
form  of  the  wheels  or  the  character  of  the  roadway  over  which 
a  vehicle  runs  does  not  determine  its  nature  so  much  as  do 
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the  uses  to  which  it  is  put  and  for  which  it  was  designed.  We 
hold,  then,  that  the  ordinance  of  January  2,  1867,  is  valid  as 
a  police  regulation,  there  being  nothing  to  show  that  it  is  un- 
reasonable. It  follows  that  the  plainti£fs  were  not  entitled  to 
a  judgment  on  the  case  stated.  We  have  been  referred  to  the 
ca^^  of  Mayor  of  New  York  etc.  v.  Second  Avenue  R.  i2.,  82 
N.  Y.  261.  It  sustains  the  positions  of  the  plaintiffs,  but  it  is 
not  authority  with  us,  and  we  do  not  accept  it  as  such.  It 
differs  in  some  particulars  from  this  case.  The  municipal 
powers  of  New  York  were  less  than  those  of  FhiladelpMa. 
The  ordinance,  itself  declared  invalid,  looked  not  to  identifica^ 
tion  or  to  regulation  in  any  way,  but  simply  and  exclusively 
to  raising  revenue.  It  was  treated  therefore  as  a  fiscal  meas- 
ure. But  in  this  case  there  is  express  power  to  grant  licenses 
as  a  mode  of  police  regulation;  and  other  provisions  of  the 
ordinance  tend  to  show  that  regulation  was  the  object. 
The  judgment  is  afi&rmed. 

Thompson,  C.  J.,  dissented 

Railroad  m  Strxkt,  Right  ov  Muiuoipal  Oobtoeatioh  to  Aitthobisi: 
Frotxmam  v.  Sailroad  Co.,  S8  Am.  Deo.  660,  and  note  602;  Indoff  t.  RaSkoad  • 
Cix,  68  Id.  392;  WiUiama  ▼.  RaOroad  Co,,  69  Id.  651,  and  note  662;  Claklamd 
€tc  R.  IL  Co,  y.  Speer,  94  Id.  84. 

CoRPOBATioH  UA3  DoMicnji  DT  Plagc  OF  ZTB  Gbbasion:  ComUp  qf  AOe- 
gkenifY,  Railroad  Co.,  88  Am.  Deo.  579;  BalUiMre  etc  R.  R.  Co.  ▼.  Olem^  92 
Id.  G8S. 

CORPORATIONfl  ARS    SUSJECT   TO   LbGISLATIVX    Ck>lfTBOL    EQUALLY    WirS 

Natural  Personb:  Thorpe  ▼.  Railroad  Co,,  62  Am.  Dec.  626»  end  note  639. 

Railroad  Compaitt  is  Subject  to  Rsasonablb  Pouoi  Rioulatioh8: 
Oorman  ▼.  Padjic  R.  R.,  72  Am.  Dec  220. 

Extent  ov  Police  Power  of  State:  Thorpe  ▼.  RaUroad  Co.,  62  Am.  Deo. 
625,  and  cases  collected  in  note  639. 

Police  Power  mat  be  Deleqated  to  Mxtkioipal  Ck>BP0BATi0H8  under 
the  general  power  of  the  legislature  to  establish  anoh  oorporatioia:  Ci^  qfSk 
Paul  ▼.  CoUer,  90  Am.  Dec.  278,  and  see  note  283. 

Municipal  Corporatioks  have  Such  Powers  ovlt  as  abb  Bzfbbsblt 
Gbabted,  and  snch  ineidental  ones  as  are  necessary  to  make  those  powen 
aTailable:  CUark  v.  City  qf  Dee  Mmnee,  87  Am.  Deo.  423,  and  note  44(1. 

Thb  KAnr  question  involved  in  thb  pbingifal  CA8B  was  again  befoM 
the  court  in  Johnson  v.  PIdladelphia,  60  P&.  St  445,  450^  and  the  doctrine  af  • 
firmed  that  the  imposition  of  a  reasonable  chaige  for  a  license,  as  a  police 
regnlation,  although  its  incidental  operation  shonld  augment  the  receipts  into 
the  treasury,  is  not  invalid.  It  is  said,  in  Union  Paseenger  Railway  Co,  v. 
CUgq/'Phaadelphia,  83  Id.  433,  that  when  the  principal  caae  "was  before  this 
eourt  the  power  of  the  city  to  collect  a  license  fee  was  necessarily  found  in 
the  ezeroise  of  the  pdlioe  power,  and  under  the  provisions  of  the  act  of  1860, 
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for  'the  regnlatioii  of  omnibuMB,  or  TahiclM  in  the  nature  thereof  lor  tbi 
reason  that  then  no  ezpreas  power  had  been  ooof erred  by  law  to  impon  a 
tuc  direotly  npon  the  oan  of  the  oompaoy."  Ihii  power  wm^  howevec^ 
■applied  by  the  act  of  Apni  11, 1868:  Id. 


Hbnby  T.  Slemmeb's  Appeal. 

(68  PamiBTLYAHIA  STATS,  IW.] 

WwDOkAL  OcfUKn  HATS  EzoLUBiYa  JfTBiBDicziDH  where  the  qn&Maa  of  the 
Talidity  of  a  patent  is  directly  InTolved,  and  the  state  oonrts  haire  no 
oogniiamoe  thereof  either  at  law  or  in  equity.  But  when  patent  zi^fes 
eome  in  question  coUaterally,  their  vslidity  may  beoome  a  subject  d  in- 
quiry in  the  state  courts. 

Seaxb  Coums  jlxe  Compsthit,  ■ttrxr  at  Law  ob  m  EQuirr,  to  Bv« 
VOBGB  a  contract  or  a  trusty  the  subject  of  which  is  a  patent,  where  the 
validity  of  the  patent  is  not  directly  in  question,  and  may  pses  upon  that 
when  it  arises  ex  nBcemUxUt  as  by  way  of  defense  to  an  action  on  a  ooa« 
traotb 

JozMT  Patknt  Takxit  out  oir  Soui  LnrxBTzon  of  Ons  is  Vois^  as  is  like- 
wise a  sole  patent  taken  out  on  an  invention  of  more  thsa  one. 

OoDBT  OP  Equitt  OAHiroT  DsoRKi  AflsiQiiMBirT  OF  Patxht  oh  GBOimn 
that  the  plaintiff  and  not  the  patentee,  is  the  true  original  inventor,  in 
whole  or  in  part. 
*  BiGBT  OF  Patxntxi  IS  VOT  LrvAUDAUD  BT  BxAaoK  of  mere  suggestions 
or  assistance  received  from  others.  To  efifect  this,  the  suggestions  mnst 
furnish  all  the  information  to  enable  the  alleged  inventor  to  constmct 
the  improvement,  or  use  the  new  process  completely  and  perf ectiy. 

Lr  Jonrr  Ikvbntiqn  Each  Pabtt  should  Invkht  or  discover  something 
essentifll  to  the  whole  result. 

Paxsnt  Bioht  is  Bkwabd  Grantkd  BT  PuBUO  for  the  skill  and  ingenui^ 
of  the  inventor.  No  one  but  the  inventor  can  have  this  exclusive  rig^^ 
and  he  may  assign  it  after  the  patent  has  been  issued. 

Ihyxhtor  vat  Gbakt  Usb  of  his  Invbhtion,  within  the  limits  prescribed 
by  the  law,  before  the  patent  is  issued,  provided  he  does  not  thereby  for* 
feit  his  right,  or  abandon  his  discovery  to  the  publia 

LnaofSB  to  Emflotkb  to  Usb  Invxntioiv  is  Imfuxd,  where  his  employee^ 
while  receiving  wages,  experiments  at  his  employer's  expense^  constructs 
the  article  invented,  and  permits  his  employer  to  use  it  without  conq^* 
sation  paid  or  demanded,  and  then  obtains  a  patent  therefor. 

Undxb  Fbatxb  fob  General  Rxubf,  Plaintiff  is  Entitled  to  such  re- 
lief as  is  agreeable  to  the  case  made  in  the  bill,  though  diffiarent  firam 
the  specific  relief  prayed  for. 

Bill  in  equity,  filed  by  Jacob  C.  Slemmery  Wflliam  Slem- 
mer,  and  Charles  Slemmer,  against  Henry  T.  Sleromer,  seek- 
ing to  restrain  the  defendant  from  selling  or  using  a  certain 
patent,  to  the  detriment  of  the  plaintiffs,  etc.  The  material 
facts  appear  in  the  opinion.  The  court  below  confirmed  the 
report  of  the  master,  and  entered  a  decree  according  to  the 
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prayer  of  the  bill,  and  firom  this  decree  the  defendant  ap- 
pealed. 

£.  C.  MeMufirie,  D.  H.  M^ilwMfg^  and  B.  M.  Bay^r^  fbr  the 
appellant 

C.  Hwrneker  and  O.  R,  Fca^  tor  the  appellees. 

By  Conrt|  Shaeswood,  J.  This  bill  alleges  that  a  partner- 
ahip  between  the  plaintiffs  and  the  defendant  for  the  miniDg 
fi>r  and  refining  of  rock  oil  or  petroleum  was  formed  in  the 
year  1860;  that  a  building  was  erected  with  the  funds  of  the 
firm  for  the  purpose  of  making  experiments  in  refining  oil; 
that  the  plaintiffs  conveyed  to  the  defendant  ideas,  informa* 
tion,  and  opinions,  obtained  and  formed  in  relation  thereto; 
that  the  plaintiffs,  through  the  defendant,  did  ezperimenti 
and  reduce  to  a  practical  test  the  ideas  and  information  of 
all,  during  the  latter  part  of  1860  and  beginning  of  1861,  re- 
sulting in  the  discovery  of  a  process  for  making  a  very  valu- 
able  lubricating  oil;  that  in  1861  the  erection  of  a  larger 
refinery  was  commenced,  and  on  its  completion,  about  May, 
1862,  Qxe  firm  entered  more  extensively  into  the  business  of 
refining,  using  the  new  process,  improving  thereon,  and  per- 
feeling  the  same;  that  they  have  continued  in  the  firee  and 
unquestioned  use  of  this  process  down  to  the  year  1866;  that 
in  the  month  of  January,  1866,  the  defendant,  without  the 
knowledge  or  consent  of  the  plaintiffs,  applied  for  and  pro- 
cured a  patent  from  the  government  of  the  United  States  for 
the  said  process,  in  his  own  name.  The  bill  prays  that  the 
defendant  may  be  enjoined  firom  any  sale  or  use  of  the  said 
patent  to  the  detriment  of  the  plaintiffs;  that  the  patent  may 
be  assigned  to  the  firm  as  their  joint  property;  and  for  general 
relief. 

The  answer,  after  demurring  to  the  jurisdiction  of  the  court, 
avers  that  the  agreement  of  partnership  in  1860  was  suspended 
by  a  new  agreement  of  June  6, 1862;  denies  that  prior  to  No- 
vember, 1860,  the  firm  was  engaged  in  the  business  of  refin- 
ing; claims  that  he  was  the  sole  inventor  of  the  patented  pro- 
cess; admits  that  a  partnership  was  formed  in  the  business 
of  refining;  insists  that  by  its  terms  he  was  to  continue  his 
labors  in  experimenting  at  his  own  expense  in  the  purchase 
of  crude  oil,  and  to  enjoy  the  profit  arising  therefrom;  and 
that  **  the  new  and  improved  method  of  producing  lubricating 
ml  fipom  the  heavy  distillate  of  petroleum  "  was  not  perfected 
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by  him  until  within  a  few  days  of  the  date  of  his  applicataoo 
for  a  patent. 

The  demurrer  to  the  bill  was  overruled  by  the  court  below, 
and  after  replication,  the  ^ase  was  referred  to  an  examiner  to 
take  testimony,  and  subsequently  to  the  same  gentleman  as 
master.  He  reported  in  favor  of  the  plaintiffs;  exceptions 
filed  to  his  report  were  dismissed;  and  the  court  below  en- 
tered a  decree  according  to  the  prayer  of  the  bill. 

The  first  question  which  naturally  arises  is  as  to  the  juris* 
diction  of  the  court. 

The  act  of  congress  of  July  4, 1886,  section  17  (4  Btoiy, 
2612),  provides  "that  all  actions,  suits,  controversies,  and 
cases  arising  under  any  law  of  the  United  States,  granting  or 
confirming  to  inventors  the  exclusive  right  to  their  inventions 
or  discoveries,  shall  be  originally  cognizable,  as  well  in  equity 
as  at  law,  by  the  circuit  courts  of  the  United  States."  It  has 
been  settled  in  the  construction  of  this,  as  well  as  of  former 
acts  on  the  same  subject,  that  the  jurisdiction  thus  conferred 
upon  the  federal  courts  is  exclusive,  so  that  the  state  courts 
have  no  cognizance  of  either  actions  at  law  or  bills  in  equity 
in  which  the  question  of  the  validity  of  a  patent  is  directly 
involved:  Parsons  v.  Barnard^  7  Johns.  144;  Livingston  v.  Fan 
Ingen,  9  Id.  682;  Dudley  v.  Mayhew,  3  N.  Y.  9;  Gibson  v  Wood- 
V)oHh,  8  Paige,  182;  Parkharst  v.  Kinsman,  6  N.  J.  Bq.  608. 
But  though  patent  rights  are  peculiarly  within  the  jurisdiction 
of  the  courts  of  the  United  States,  yet  it  is  undoubtedly  true 
that  when  they  come  in  question  collaterally  their  validity 
may  become  a  subject  of  inquiry  in  the  state  courts.  Thus  in 
a  suit  upon  a  promissory  note,  if  it  is  set  up  as  a  defense  that 
the  consideration  was  the  sale  of  a  patent  right,  and  that  the 
patent  is  void,  so  that  there  was  in  fact  no  consideration,  the 
state  courts  constantly  exercise  jurisdiction:  Bliss  v.  Negus,  8 
Mass.  46;  Cross  v.  Huntleyj  13  Wend.  385;  Rich  v.  Atwaterj 
16  Conn.  414;  Burr  v.  Gregory,  2  Paine,  429;  Rheem  v.  Heir 
liday,  16  Pa.  St.  347.  The  jurisdiction  is  not  defeated  because 
the  subject-matter  of  the  action  concerns  the  use  of  a  patent 
right,  so  long  as  the  question  of  the  validity  of  the  patent  is 
not  necessarily  involved,  but  arises  only  incidentally  and  by 
way  of  defense:  Sherman  v.  Champlain  Transportation  Com' 
pany,  31  Vt.  162;  Tomlinson  v.  Ballet,  Law's  Dig.  229.  Ac- 
cordingly the  courts  of  the  United  States  refuse  to  take 
cognizance  of  cases  between  citizens  of  the  same  state,  where 
they  involve,  not  the  infringement  of  the  patent,  but  contro- 
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veraies  growing  out  of  contracts  of  which  it  is  merely  the  sub- 
ject-matter:  Ooodyear  v.  Day,  1  Blatchf.  665;  Burr  v.  Qregwy^ 
2  Paine,  436;  BrooU  v.  StoHey,  8  McLeaD,  528.  The  result  of 
the  authorities,  then,  appears  to  be  that  the  state  courts  are 
competent,  either  at  law  or  in  equity,  to  enforce  a  contract  or 
a  trust  of  which  a  patent  right  is  the  subject-matter,  where 
the  Yalidity  of  the  patent  is  not  directly  in  question,  and  even 
to  pass  on  that  when  it  arises  ex  neeesritate^  as  by  way  of  de- 
fense in  an  action  on  a  contract. 

If,  then,  there  could  be  gathered  from  the  proofs  in  this  case 
a  contract  or  trust  of  this  patent  for  the  benefit  of  the  plain* 
tsfis,  the  want  of  jurisdiction  of  the  court  would  not  be  in  the 
way.  The  plaintiffs  do  not  attack  the  patent^  they  admit 
its  validity.  But  the  difficulty  of  the  case  is  that  they  claim 
a  trust  or  ownership  on  grounds  which,  if  true  in  £act,  show 
that  the  patent  is  void  in  law.  The  question  is  directly  in- 
volved, who  was  the  true  and  original  inventor,  and  necessarily, 
therefore,  the  validity  of  the  patent  The  plaintiffs  claim  that 
they  are  joint  inventors  with  the  defendant.  *'A  joint  inven- 
tion/' says  Mr.  Curtis,  '*  may  be  a  good  subject-matter  of  a 
patent; 'for  the  statute  supposes  the  case  of  a  joint  invention, 
and  provides  for  it;  but  if  an  invention,  which  in  point  of  fact 
was  made  by  more  than  one  person,  is  made  the  subject  of  a 
patent  by  any  one  of  them,  he  cannot  take  the  oath  required 
by  the  statute,  declaring  himself  to  be  the  original  and  first 
inventor,  or  if  he  does  take  it,  his  patent  will  be  void  ":  Curtis 
on  Patents,  sec.  112.  In  this  he  is  sustained  by  the  authori- 
ties: Barrett  v.  HaUy  1  Mason,  472;  Steams  v.  Barrett,  1  Pick. 
446  [11  Am.  Dec.  223];  Moffat  v.  SoUy,  2  Paine,  103;  Hotch- 
kies  V.  Greenwood,  4  McLean,  461;  Raneom  v.  Mayor  etc.  of 
New  York,  Law's  Dig.  468;  Potter  v.  Wilson,  Id.  454.  It  is  true 
that  these  are  all  cases  in  which  a  joint  patent  taken  out  on 
the  sole  invention  of  one  was  held  to  be  void.  But  the  logic 
which  requires  the  correlative  proposition  to  be  affirmed  is  in- 
exorable. The  object  of  the  law  is  to  secure  to  inventors  the 
benefits  of  their  inventions  or  discoveries.  If  the  invention  is, 
as  it  may  be,  joint,  that  object  is  as  much  frustrated,  if  not 
more  so,  in  the  one  case  as  the  other.  The  patentee  is  not  a 
trustee  for  the  true  inventor,  either  in  whole  or  in  part.  The 
true  inventor  has  never  been  allowed  to  claim  the  benefit  of  a 
patent  granted  to  one  who  had  stolen  the  invention  from  him. 
It  would  be  contrary  to  the  whole  policy  as  well  as  the  express 
provisions  of  the  system.    Whatever  might  be  the  case  where 
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there  appeared  to  be  a  contract  or  trast  resulting  from  the 
understanding  of  the  parties  or  the  relation  of  the  original 
inventor  to  others,  a  court  of  equity  cannot  decree  an  assign* 
ment  of  a  patent  on  the  ground  that  the  patentee  is  not,  but 
the  plaintiff  is,  the  true  original  inventor,  in  whole  or  in  part 
Besides  which,  for  a  state  court  to  decide  directly  that  A  is 
not  the  sole  original  inventor,  but  that  A  and  B  are  jointly  the 
inventors,  and  so  entitled  to  the  patent,  and  to  decree  an  as- 
signment or  grant  an  injunction  accordingly,  would  be  to 
usurp  the  jurisdiction  which  has  been  exclusively  vested,  as 
we  have  seen,  in  the  courts  of  the  United  States. 

If,  indeed,  we  had  jurisdiction  to  afford  the  plaintiffs  the 
specific  relief  for  which  they  pray,  we  are  by  no  means  satis- 
fied that  the  allegations  of  the  bill  in  that  aspect  are  sus- 
tained by  the  proofs.  These  allegations  are  positively  denied 
by  the  answer,  which,  in  this  respect,  is  responsive  to  the  bill. 
The  defendant  undoubtedly  has  the  prima  fades  in  his  favor 
by  the  grant  of  the  patent.  The  onus  probandi  is  cast  by  it 
on  the  plaintiffs.  All  the  authorities  are  agreed  in  this:  Alden 
V.  Dewey,  1  Story,  841;  Pitta  v.  HaUj  2  Blatchf.  565;  Hoiehkiee 
V.  Oreenwoodj  4  McLean,  461.  Mere  suggestions  or  assistance 
by  others  will  not  invalidate  the  right  of  the  patentee:  Curtis 
on  Patents,  2d  ed.,  sees.  47-49.  Suggestions,  to  be  effectual 
to  that  end,  must  furnish  all  the  information  necessary  to 
enable  the  alleged  inventor  to  construct  the  improvement  or 
use  the  new  process  completely  and  perfectly.  If  they  merely 
aided  him  in  arriving  at  the  useful  result,  but  fell  short  of 
suggesting  an  arrangement  that  would  constitute  a  complete 
machine  or  a  perfect  process,  and  if,  after  all  the  suggestions, 
there  was  something  left  for  him  to  devise  and  work  out  by 
his  own  skill  or  ingenuity  in  order  to  complete  the  arrange- 
ment, then  he  is,  in  contemplation  of  law,  to  be  regarded  as 
the  first  and  original  discoverer:  Nelson,  J.,  in  PitU  v.  ffaU,  2 
Blatchf.  229.  It  must  appear  that  the  invention  was  sub- 
stantially communicated  to  the  patentee,  so  that,  without 
more  inventive  power,  he  could  have  applied  it  in  practice. 
It  is  not  enough  that  a  hint  is  given;  nor,  on  the  other  hand, 
is  it  necessary  that  every  minute  thing  about  the  invention 
should  be  communicated,  but  the  substance  must  be:  Story, 
J.,  in  Alden  v.  Dewey,  1  Story,  388.  It  seems  necessarily  to 
follow  from  these  principles  that,  in  a  joint  invention,  each 
party  should  invent  or  discover  something  essential  to  the 
whole  result.    In  the  case  before  us  it  is  conceded  that  the 
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defendant  was  the  actual  experimenter.  In  all  the  corre* 
spondence  he  is  epoken  of  as  conducting  the  experiments. 
There  is  no  direct  evidence  of  any  important  suggestion  made 
by  either  of  the  plaintiffs  bearing  upon  "  the  new  and  im- 
proved method  of  producing  lubricating  oil  from  the  heavy 
distillate  of  petroleum."  Indeed,  the  circular  issued  by  the 
firm,  the  manuscript  of  which,  according  to  the  testimony  of 
the  printer,  was  brought  to  him  by  one  of  the  plaintiffs,  in 
September,  1863,  seems  to  be  very  persuasive,  if  not  conclu- 
mve,  evidence  on  this  point.  It  says  to  the  public:  '*  Our  oils 
are  manufactured  under  the  eye  of  our  experienced  chemist, 
by  a  process  of  his  own." 

It  must  follow  that  the  decree  below  is  erroneous.  The 
master,  indeed,  reported,  as  a  conclusion  of  fact, "  that  the  dis- 
coveries in  refining  oil,  made  by  defendant  at  the  experimental 
refinery,  together  with  the  whole  process  of  manufacturing  the 
refinecToils  as  afterwards  used  by  them,  were  the  property  of 
the  company.  He  failed  to  make,  however,  what  is  a  very  im- 
portant distinction  between  a  right  or  property  in  the  use  of 
a  discovery  and  a  right  to  a  patent  or  exclusive  monopoly. 
The  patent  right  is  the  reward  granted  by  the  public  for  the 
skill  and  ingenuity  of  the  inventor.  By  the  constitution  of 
the  United  States  (art.  1,  sec.  8,  par.  8),  power  is  granted  to 
Ckmgress  **  to  promote  the  progress  of  science  and  useful  arts 
by  securing  for  limited  times  to  authors  and  inventors  the 
exclnsive  right  to  their  respective  writings  and  discoveries." 
No  one  but  the  inventor  can  have  this  exclusive  right.  He 
may  assign  it  after  the  patent  has  been  issued,  or  perhaps 
bind  himself  by  contract  before  to  execute  such  an  assign- 
ment, which  equity  would  specifically  enforce.  But  against 
the  express  oath  of  the  defendant  we  see  no  sufficient  proof  of 
any  such  contract,  express  or  implied.  He  may  have  been 
present  on  one  or  mbre  occasions  when  it  was  spoken  of  as  a 
secret  of  trade  possessed  by  the  firm;  that  is  the  amount  of 
the  evidence  at  most.  The  inventor  may,  however,  grant  the 
use  of  his  invention,  within  the  limits  prescribed  by  the  law, 
before  the  patent  is  issued,  provided  he  does  not  thereby  for- 
feit his  right  or  abandon  his  discovery  to  the  public.  This 
we  conceive  to  be  the  extent  of  the  equity  of  the  plaintiffs  as 
made  out  by  the  evidence.  The  defendant,  indeed,  admits  in 
his  answer  that  the  plaintiffs  were,  by  his  own  permission  and 
acquiescence,  to  share  as  copartners  with  him  in  the  profits 
arising  from  the  manufacture  of  oil  by  the  said  process;  he 
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adds,  **  80  long  as  the  copartnership  contmned."  The  whcde 
of  this  allegation  is  irresponsive.  While  there  is  ample  emr 
dence  to  sustain  the  equity  of  the  plaintiffs  to  the  use  of  the 
discovery,  there  is  nothing  to  restrict  it  to  the  period  of  the 
existence  of  the  partnership.  The  case,  indeed,  falls  entirely 
within  the  principle  established  in  MeClurg  v.  KingMland,  1 
How.  202,  in  which  it  was  held  that  if  a  person  employed  in 
the  manufactory  of  another,  while  receiving  wages,  makes 
experiments  at  the  expense  of  his  employer,  constructs  the 
article  invented,  and  permits  his  employer  to  use  it,  no  com- 
pensation for  the  use  being  paid  or  demanded,  and  then  ob- 
tains a  patent,  these  facts  wiU  justify  the  presumption  of  a 
license  to  use  the  invention.  No  limitation  to  the  license  was 
implied  in  that  case,  confining  it  to  the  period  of  time  that  the 
inventor  continued  in  the  employment  of  the  other;  neither 
can  any  be  implied  here. 

Under  the  prayer  for  general  relief,  the  plaintiffs  Ae  enti- 
tled to  such  relief  as  is  agreeable  to  the  case  made  in  the 
bill,  though  different  from  the  specific  relief  prayed  for:  Hiem 
V.  ifiUj  13  Ves.  119.  By  accepting  a  license  from  the  defend- 
ant, the  plaintiffs  will  be  estopped  fifom  contesting  the  validity 
of  his  patent.  They  have  not,  however,  alleged  the  invalidity 
of  the  patent,  and  it  is  therefore  not  inconsistent  with  the 
frame  of  the  bill  to  decree  that  the  defendant  shall  grant  them 
a  license. 

Decree  of  the  court  of  common  pleas  of  Montgomery  County 
reversed,  and  now  it  is  ordered  and  decreed  that  the  defend- 
ant, Henry  T.  Slemmer,  do  exeeute  and  deliver  to  the  plain- 
tiffs jointly  and  severally  a  license  to  use  the  improvement 
in  the  manufisuiture  of  lubricating  oil,  the  exclusive  right  to 
which  was  granted  to  him  by  letters  patent  from  the  United 
States,  under  the  seal  of  the  patent  o£Sce,  bearing  date  of  Feb- 
ruary 27, 1866,  fixr  the  term  of  years  therein  described,  and  for 
any  extension  or  continuation  of  the  said  term  which  may 
be  procured  by  or  for  the  benefit  of  the  said  Henry  T.  Slem- 
mer, his  heirs,  executors,  administrators,  and  assigns,  and 
that  the  assignment  of  the  patent  executed  by  the  said  Henry 
T.  Slemmer  and  filed  in  the  o£Sce  of  the  prothonotary  of  the 
court  below,  be  delivered  up  to  him  to  be  canceled;  each  party 
to  pay  his  own  costs  of  the  suit  below  and  of  the  appeal. 


Wbit  Nsohbabt  to  CkmsraTDTB  Vaud  Patbvt:  Datk  ▼.  Belt,  31  Am. 
Deo.  202;  and  note;  p«ieat  mmj  be  Talid,  althoa^  aome  parte  of  the  "*^**^** 
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diaaribed  wan  not  the  origiiial  inTentum  of  the  peAentee:  JSToflUoy  ▼•  Shmm^ 
67Id.62& 

UsB  ov  iHTBBiioif  BT  Spioial  Fbmiiiwioh  ov  PAmrm  Is  not »  «m  of 
it  liy  tbe  pabUe:  McCkt^  y.  Bmrr,  47  Am.  Deo.  441,  end  tee  extended  note 
443^  on  abendonment  of  inTontian  to  paUio. 

''Uanruif  ImnBHnaH,"  What  a,  withdi  MxAimro  ov  Patdtt  Aort 
Rome  ▼.  Blamekard,  86  Am.  Deo.  783}  IHekkimm  ▼.  HaO^^Sld.  890. 

Uhdeb  Fkatbb  fOB  OxHXRAL  Bilid;  oblt  RnnF  Ooxsivmrr  wim 
Gabe  MAX>a  in  the  biU  oan  be  granted:  Ptnmtcola  eU.  JL  M.  (h.  r.  Spraik, 
91  Am.  Dea  747,  end  eee  note  757. 

Tbm  FBnroiPAL  oabe  n  oitbd  to  the  role  that  a  court  of  eqni^  will  not 
gfre  relief  where  the  answer  of  the  defendant  ezpreadj  nagatiTee  the  ma- 
teriil  aUegatione  of  the  bill,  end  that  the  operation  of  the  defendant'e  an- 
ew* ie  the  eaoM^  althoogh  the  equity  of  the  plaintifTe  bill  la  grooaded  ca 
the  enegatioa  of  fcaii4  ia  iir«Mbii^e  iijipea;  108  Pk^  St  28S. 


Jacob  G.  Slbmmbb's  Apfbal. 

[IB  PnmieTiiTAKA  BtAxa,  lOL] 

■  nr  BofWBB  ov  Qmi  Pabkebb  at  Aet  Totm  lo  Wixhbbaw,  and  thus 
oeaee  a  tecihniiml  disMlntian  of  the  firm,  ■nbjeot  to  liability  to  hie  eo- 
pertnenif  the  aet  was  wroogfoL 

AEB  Bbtofped  raoK  Cladcieo  that  Lot  n Fibm  PaonsTr,  aleaee 
of  whieh  they  took  from  one  of  the  partnen^  who  had  pnrcfaaoed  the  lot 
in  hie  own  name^  and  on  which  the  firm  eveoted  buildings  for  the  pur- 
pose of  oanying  on  their  bnainesi. 

ICanM^  VlSILAETIBUB  EOE  DaBMIEETIBOS  JVBA  SUETEEIUET,  is  SS  gOOd  Ib 

eqvty  as  at  law. 

WnxE  I>i80BBnoE  n  Vebied  ie  Ooubis  or  BQUirr  oe  Subjbot  of  dissolu- 
tion of  partnership,  and  on  what  terms.  A  dissdlntian  will  not  be  do- 
creed  on  slin^t  grounds. 

CooBT  ov  Bquitt  will  Dbobbe  DnsoLonoE  oe  Pabteebhhtp  when  it  osa 
no  longer  be  oairied  on  with  oomfort  and  adyantage  to  all  oonoemed. 
But  where  a  Taluable  bnsinsss  hss  grown  up  by  the  labors  sad  oontribn- 
tionsof  sU,  the  court  should  not  appoint  a  reoetrer,  but  ihould  be  osrefnl 
to  preeeiTO  the  pertnershipb  and  put  aU  the  partners  on  a  fair  and  eqnsl 
looting  in  competing  for  it. 

Bill  in  equity,  filed  by  Henry  T.  Slemmer  against  Jacob  C. 
Skminery  William  Slemmer,  and  Charles  Slemmer.  The  ma- 
terial facts  appear  in  the  opinion  and  in  the  case  of  Henry  T. 
SUmmer^B  Appeal^  rex>orted  antBy  p.  248.  The  pleadings  and 
proofii  were  referred  to  a  master,  who  reported  in  favor  of  the 
plaintiff,  in  the  main.  The  conrt  confirmed  the  report,  and 
fifom  its  decree  the  defendants  appealed. 

O.  Humieher  and  O.  R.  Faxj  for  the  appellants. 

J2.  C.  McMwrtrie  and  D,  H.  Mtdvany^  for  the  appellees. 
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By  Court,  Shabswood,  J.  The  main  queetion  which  ariBei 
on  this  record,  and  which  has  been  folly  discussed,  both  in  the 
oral  and  printed  arguments,  is,  whether  the  articles  of  copart- 
nership, dated  January  5, 1861,  were  abrogated  by  the  lease  of 
June  5,  1862. 

That  there  is  any  express  agreement  to  supersede  or  annul 
ihem  has  not  ^een  and  cannot  be  pretended.  It  is  alleged 
that  before  the  lease  or  the  yerbal  agreement  for  it,  the  busi- 
ness of  the  partnership  had  been  that  of  miners,  not  refiners. 
But  the  original  articles  expressly  contradict  this  all^ation. 
They  show  clearly  that  refining  was  from  the  first  within  the 
contemplation  of  the  parties. 

They  recite  "an  agreement  verbally  entered  into  in  the 
summer  of  1860,  for  the  mining  for  and  disposition  of^  by  sale 
or  refining,  rock  oil  or  petroleum.''  A  small  experimental  re- 
finery was  erected  with  the  fonds  of  the  firm  on  Strawberry 
Alley,  in  the  borough  of  Norristown,  in  the  summer  of  I860. 
The  lease  says  not  a  word  of  any  new  business  being  about  to 
be  commenced,  but  it  is  a  lease  fit>m  the  plaintiff,  ^nry  T. 
Slemmer,  to  the  firm,  Slemmer  Brothers,  oil  refiners.  Nor 
is  there  anything  in  the  provisions  of  the  lease  which  is  not 
perfectly  consistent  with  the  articles.  There  is  no  implied 
rescission.  It  was  declared  in  the  articles  that  ^*  a  final  settle- 
ment  of  company  affairs  may  be  demanded  by  the  concurrent 
action  of  any  three  members.  With  an  evident  reference  to 
the  event  contemplated  in  this  clause,  the  lease  provides  as 
follows: — 

''  It  is  hereby  mutually  agreed  that  this  lease  may  end  at 
any  period  within  fifteen  years,  if  the  parties  of  the  second 
part  (Slemmer  Brothers)  desire  it,  in  consequence  of  closing 
their  business  as  oil  refiners.'' 

A  technical  dissolution  of  the  firm  by  the  withdrawal  of  one 
or  more  partners  would  not  in  law,  if  no  provision  had  been 
made  for  the  case,  put  an  end  to  the  lease.  The  term  would 
still  have  been  assets,  to  be  disposed  of  and  accounted  for  on  a 
winding  up,  or  to  pass  to  and  become  the  property  of  the  con- 
tinuing firm  on  the  retirement  or  death  of  a  member.  It  was 
expressly  agreed,  therefore,  that  in  case  of  a  final  settlement 
and  closing  the  business  of  the  firm  as  oil  refiners,  the  term 
should  end.  But  it  is  not  to  expire  before  its  efflux  by  time 
in  any  othjBr  event.  It  would  be  unreasonable  to  put  a  differ- 
ent construction  upon  it.  The  plaintiff,  Henry  T.  Slemmer, 
one  of  the  firm,  is  the  party  of  the  first  part;  the  firm,  of 
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which  he  is  a  member,  Slemmer  Brothers,  the  party  of  the 
second  part.  B7  the  express  words  of  the  instrument,  it  can 
only  be  ended  before  the  close  of  the  fifteen  years,  ''  if  the 
parties  of  the  second  part  desire  it."  Yet  it  is  in  the  power  of 
the  plaintiff  at  any  time  to  withdraw  and  thus  cause  a  tech- 
nical dissolution  of  the  term.  He  could  do  this  independently 
of  any  agreement,  subject  to  his  liability  to  his  copartners  if 
the  act  was  wrongful:  Mcuon  y.  ConnMy  1  Whart  881.  But 
here  the  free  privilege  of  withdrawing  at  any  time  was  secured 
to  each  partner  by  the  terms  of  the  original  articles.  It  makes 
the  argument  so  much  the  stronger  on  the  construction  of  the 
lease.  It  could  never  have  been  the  intention  of  the  parties 
that  the  plaintiff,  the  lessor,  should  himself  have  the  power  of 
determining  the  lease  at  any  time  by  retiring  from,  and  thus 
technically  dissolving,  the  firm.  Nor  can  there  even  be  any 
inftarence  drawn  from  the  provisions  of  the  lease  that  the  time 
when  the  partnership  was  to  continue  was  fixed  at  fifteen 
years.  At  the  end  of  that  period  the  firm  might  wish  to  build 
a  new  and  enlarged  factory  in  a  different  place.  The  plaintiff, 
the  lessor,  would  have  been  obliged  then  to  accept  a  surrender, 
and  to  pay  or  to  be  accountable  to  the  firm  for  the  appraised 
value  of  the  buildings  and  improvements,  and  the  partnership 
still  continue  to  operate  under  its  original  articles.  There  was 
nothing  improbable  in  such  an  event,  if  the  friendly  and  fra- 
ternal relations  between  these  brothers  had  continued,  as  they 
ought  to  have  done.  The  agreement,  then,  of  January  6, 1861, 
is  still  the  law  of  this  partnership,  made  by  the  parties,  its 
terms  reasonable  and  just  in  themselves,  and  which  a  court  of 
equity  ought  to  regard  as  the  rule  in  all  questions  arising  be* 
tween  them. 

But  it  is  assumed  in  the  plaintiff's  bill,  and  has  been  ear- 
nestly contended,  that  the  letter  signed  by  the  defendants,  and 
addressed  to  the  plaintiff,  dated  January  25, 18B6,  was  a  vir- 
tual dissolution  of  the  partnership;  that  it  closi4  their  busi- 
ness as  oil  refiners,  consequently  ended  the  term  under  the 
lease  of  June  6. 1862;  and  that  the  provisions  of  that  instru- 
ment formed  thereupon  the  rule  for  winding  up  yhe  concern. 
Such  seem  to  have  been  the  opinions  of  the  master  and  the 
court  below.  We  cannot  yield  our  assent  to  this  as  a  conclu- 
sion of  fact  or  of  law.  The  most  and  the  worst  that  can  be 
said  of  the  letter  of  January  25, 1866,  is  that  it  was  a  hasty 
and  ill-advised  threat.  It  was  notice  merely  of  the  policy  they 
proposed  to  adopt  with  a  view  to  a  dissolution  at  some  future 
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time.  By  the  terms  of  the  original  articles,  any  three  mem- 
bers of  the  firm  had  clearly  a  right  to  adopt  such  a  resoluticm, 
and  it  was  right  to  give  notice  of  it  to  the  plaintiff  a  reasonable 
time  before  proceeding  to  carry  it  into  effect.  The  plaintiff 
himself  appears  to  have  so  regarded  it.  He  attended  a  meet- 
ing of  the  company  four  days  afterwards,  when  a  resolution 
was  adopted  against  his  voice,  declaring  ^'  that  the  energies  of 
the  company  be  henceforth  wholly  directed  to  placing  the  com- 
pany effects  in  a  merchantable  condition,  with  a  view  to  an 
early  and  equitable  division  thereof,  and  a  final  settlement  of 
company  affairs,  as  provided  in  our  articles  setting  forth  an 
agreement,  etc.,  dated  January  6,  1861."  There  is  nothing, 
therefore,  in  this  transaction  which  ought  to  vary  the  relative 
position  of  the  parties. 

There  is  one  other  matter  which  requires,  perhaps,  to  be 
noticed.  It  relates  to  what,  no  doubt,  has  been  the  sourc^^ 
from  which  the  unhappy  differences  between  these  brothers 
first  sprung,  —  the  purchase  by  him,  in  his  own  name,  of  the 
land  on  which  the  Ford  Street  refinery  was  erected  and  the 
adjoining  lot.  The  defendants  allege  that  this  was  a  fraud 
upon  them,  and  pray  that  their  answer  may  stand  as  a  cross- 
bill, —  not  for  discovery,  but  relief,  —  to  wit,  that  the  plaintiff 
may  be  decreed  to  convey  to  the  firm.  Without  stopping  to 
inquire  whether  this  course  of  pleading  is  allowable  under 
rules  39  and  41  in  equity,  as  the  point  of  practice  has  not 
been  made,  we  think  the  defendants  have  failed  to  show  any 
title  to  the  relief  for  which  they  pray.  The  purchase  by  and 
in  the  name  of  the  plaintiff  was  communicated  by  him  to  the 
other  members  of  the  firm  at  the  time,  and  although  the  rea- 
son he  assigned  for  it  was  probably  false  and  undoubtedly 
flimsy,  yet  they  appear  to  have  acquiesced.  Besides  which, 
even  if  the  real  estate  purchased  by  the  plaintiff  ought  to 
have  been  in  the  name  and  for  the  use  of  the  firm,  it  is  en 
tirelytoo  late  now  for  the  defendants  to  set  up  this  claim. 
The  acceptance  of  the  lease  and  the  improvements  made 
under  it,  the  time  which  has  elapsed,  and  the  altered  posi- 
tion of  the  parties,  all  preclude  the  idea  of  going  back  and 
unraveling  these  old  transactions.  Though  had  the  defend- 
ants shown  themselves  prompt,  a  court  of  equity  might  have 
decreed  a  conveyance,  it  would  be  clearly  inequitable  to  do  so 
now.  It  is  a  maxim  as  good  in  equity  as  at  law,  Vigilantibus 
ivon  dormientibus  jura  subveniunt. 

It  only  remains  to  consider  whether  there  should  be  a  decree 
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of  disflolution,  and  on  what  terms.    On  this  subject  a  wide 
diBcretion  is  necessarily  vested  in  a  court  of  equity.     In  this 
state  the  actof  assembly  of  June  16, 1836,  section  18  (Pamph. 
Laws,  789),  has  specially  conferred  upon  the  supreme  court 
and  the  courts  of  common  pleas  "the  supervision  and  control 
of  partnerships."     A  partnership  will  not  be  dissolved  on 
slight  grounds.    The  plaintiff  complains  that  the  defendants 
^  have  failed  with  him  to  conduct  the  business  of  the  firm  in 
a  proper  and  harmonious  manner."    The  defendants,  at  a 
meeting  of  the  company  on  January  29,  1866,  voted  for  and 
adopted  a  declaration  tiiat  '*  irreconcilable  differences  exist, 
which  preclude  harmonious  and  successful  operations  by  our 
company  as  oil  refiners."    It  is  lamentably  plain,  therefore, 
and  we  might  perhaps  be  justified  in  sajring  admitted  on  both 
sides,  that  such  have  been  the  dissensions  which  have  sprung 
np  between  these  brothers  that  the   partnership  heretofore 
existing  between  them  can  no  longer  be  carried  on  with  com- 
fort and  advantage  to  all  concerned.    In  such  a  case  a  court 
of  equity  will  decree  a  dissolution:  JSiaftop  v.  Brecklesj  1  Hoff. 
Ch.  534;  CoUyer  on  Partnership,  sec.  297.    In  making  such  a 
decree  the  court  will  consider,  not  merely  the  terms  of  the 
express  contract  between  the  partners,  but  also  the  duties  and 
obligations  implied  in  every  partnership  contract:   Smith  v. 
JeyeSf  4  Beav.  503.    Where  a  valuable  business  has  grown  up 
by  the  joint  labors  and  contributions  of  all,  the  court  should 
be  careful  to  preserve  it,  if  possible,  and  to  put  all  the  parties 
upon  a  fair  and  equal  footing  in  competing  for  it.    To  appoint 
a  receiver  to  direct  a  sale  of  the  whole,  and  a  winding  up  of 
tiie  business,  would  destroy  its  value  without  benefiting  either 
party.    The  plaintiff  in  this  bill  prayed  for  an  appraisement 
of  all  the  partnership  assets,  and  that  the  defendants  should 
be  directed,  on  the  plaintiff's  paying  to  them  or  securing  to 
them  the  payment  of  the  value  of  their  respective  shares  in 
the  partnership,  to  yield  up  to  him  the  possession  of  the  oil 
fiEictory,  and  all  the  partnership  estate,  and  that  the  defend- 
ants be  restrained  from  the  further  management  of  the  busi- 
ness of  the  said  factory,  or  of  interfering  or  intermeddling 
with  the  same  in  any  way  or  manner  whatever.     In  other 
words,  he  asked  a  decree  which  should  transfer  the  entire 
business  to  him.    The  defendants  might,  with  much  greater 
show  of  reason,  demand  that  the  court  should  enforce  the  pro- 
vision of  the  original  articles  against  the  plaintiff  as  a  retiring 
partner,  and  require  him,  upon  an  appraisement,  to  assign  all 
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his  interest  to  them.  The  oourt  below  did  not  make  such  a 
decree  as  the  plaintiff  asked;  but  on  the  ground  that  the  letter 
of  January  25,  1866,  was  a  dissolution  of  the  partnership,  and 
terminated  the  lease,  they  directed  an  appraisement  of  the 
building  and  improvements  on  the  lot  held  under  it,  and  the 
delivery  of  them  to  the  plaintiff,  and  appointed  a  receiver  to 
wind  up  the  affairs  of  the  concern.  Practically,  there  would 
not  be  much  difference  between  the  decree  prayed  for  and 
that  granted.  The  possession  of  the  oil  factory  and  its  fix- 
tures and  appurtenances  would  be  possessicm  of  the  busine8& 
The  duty  of  the  receiver  would  only  be  to  sell  the  stock  of  oil, 
material,  and  tools  on  hand,  and  oollect  the  outstanding  debts. 
We  deem  it  our  right  and  our  duty  to  hold  the  scales  of  jus- 
tice more  equally  between  these  brothers;  to  give  to  each  party 
the  right  to  bid  for  the  business  and  estate  of  the  partnership, 
and  then  to  award  it  to  the  highest  bidder.  We  have  made  a 
decree  accordingly. 

The  decree  of  the  court  of  common  pleas  of  Montgomery 
County  is  reversed;  and  now  it  is  ordered  and  decreed  that 
on  the  dissolution  of  the  said  firm  of  Slemmer  Brothers,  as 
hereinafter  declared,  alt  the  estates  and  assets  of  the  partner- 
ship, including  the  unexpired  term  of  the  lease  of  the  prem- 
ises on  which  the  factory  is  erected,  and  the  buildings  an^ 
improvements  thereon,  shall  be  assigned  and  transferred  to 
that  one  or  more  of  the  said  partners  who  shall  offer  to  pay 
or  secure  to  be  paid  within  a  reasonable  time  the  highest  price 
for  the  same;  and  that  the  record  of  this  case  be  remitted  to 
the  court  of  common  pleas  of  Montgomery  County,  with  direc- 
tion to  carry  this  decree  into  effect,  and  for  that  purpose  to 
make  all  necessary  orders  and  references  for  the  purpose  of 
settling  and  adjusting  the  accounts  between  the  parties,  and 
making  a  final  decree  therein;  and  upon  such  assignment  and 
transfer  being  made  in  pursuance  of  the  order  of  the  court, 
then  that  the  said  partnership  shall  be  thenceforth  dissolved. 
Both  parties  to  pay  their  own  costs  in  the  court  below  and  in 
this  court;  and  the  costs  of  the  subsequent  proceedings  to  be 
paid  from  the  assets  of  the  partnership. 


Dissolution  of  Pabtkibsbip  bt  Digbxb.  —  Ptuteen  may,  at  the  tuna  of 
f omung  the  partaerahip,  prescribe  the  period  for  which  it  shall  eiidiu«,  and 
how  and  when  it  shall  be  determined.  Its  oontinaance  may  be  for  a  definite 
term,  or  it  may  be  at  the  will  of  the  partners.  Where  the  partnership  is  for 
a  definite  term,  oonrts  of  equity  may,  for  various  causes,  decree  a  dissolution 
before  the  expiration  of  the  term:  Jaduon  ▼.  (Teue,  85  Ga.  S4.    And  if  the 
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partnenhip  is  terminaUa  at  will,  and  the  partaen  cannot  agree  upon  a  mode 
of  aettlementi  the  effect  is  to  throw  the  prooeedinge  for  winding  np  into  a 
eoart  of  eqfnity:  StmKM  v.  Tmtmam^  19  Md.  480,  It  is  propoeed  in  this  note 
to  disooas  the  causes  for  sneh  dissolatians,  the  praotioe  in  proceedings  there« 
for,  and  the  relief,  direct  and  anoillaiy,  granted  in  snoh  prooeedings. 

PABTMSBflHip  MAT  BS  DxGLABXD  Voio  AB  Ivino.  Ilioagh  not  strioUy 
within  the  scope  of  this  note,  it  may  be  stated  generally  that  ooorts  of  eqnity 
have  power,  in  proper  cases,  to  declare  a  partnership  Toid  ab  Mtfoi  This 
method  of  procedure,  thoogh  comparatively  rare,  has  been  reoogniied  in  a 
immber  of  cases.  In  TaiUnhaUT.  G^rooCe,  2  Bos.  ft  P.  135,  Lord  Eldon said: 
"Courts  of  eqnity  interfere  in  cases  where  fnnd  has  been  practiced^  and 
order  the  censidsration  to  be  retamed,  sad  then  treat  the  articles  as  a  nnl* 
liiy  in  consequence  of  the  frand."  And  in  Hcwdl  t.  Harvefft  0  Ark.  278^  8.  C, 
39  Am.  Dec  376^  the  conrt  say:  **l!he  Jnrisdictioa  of  courts  of  eqni^  in 
eases  of  copartnership,  flowing  from  the  peculiar  trusts  and  duties  growing 
ont  of  that  connection,  is  of  the  most  extensive  and  beneficial  character.  It 
often  declares  partnershipe  utterly  void  in  cases  of  fraud,  imposition,  and 
oppression  in  the  original  agreement.''  To  the  same  effisct  are  t/bneff  t.  Yalea^ 
9  Bam.  ft  C.  532;  Mfooek  t.  Beaiaimt  L.  R.  13  Ch.  384;  Esb  parte  Broome,  1 
Rose,  69;  BamUlonY.  Siotee,  4  Prioe,  161;  Oldaier  v.  Lavender,  6  Sim.  239; 
Orem  ▼.  Barrett,  1  Id.  46;  CoU  T.  WoOaakm,  2  P.  Wms.  154;  Fogg  ▼.  Johik^ 
atom,  27  Ala.  432;  8.  C,  62  Am.  Dec  771.  laRksharde  v.  Todd,  127  Msss. 
167,  a  partnership  was  declared  void  for  fraudulently  inducing  a  party  to 
purchase  a  share  in  it,  by  altering  the  books  so  as  to  mislead  the  purchaser 
ss  to  the  amount  of  business  done,  to  his  prejudice  In  Oerard  v.  Cfaieait, 
84  DL  121,  Sw  C,  25  Am.  Bep.  438,  however,  where  the  defendant  had  ex- 
aggerated the  value  of  property  which  he  had  put  into  the  firm  as  capital, 
and  the  plaintiff  had  full  opportunity  to  examine  into  its  value^  this  was  held 
no  ground  fw  declaring  the  partnership  void,  or  dissolving  it 

Caubbs  bob  Dicbxb  ob  DiBaoKDTXOB.  — The  causes  for  decreeing  dissolu- 
tion may  be  generally  classed  as  follows:  1.  Occurrence  of  events  or  change 
of  circumstances  which,  without  say  breach  of  partnership  duty,  render  the 
continuance  of  the  partnership  impossible  or  unprofitable;  2.  Miaoonduct 
or  breach  of  duty  of  a  member  or  members  of  the  firm;  &  Personal  inca- 
pacity of  a  partner  or  partners.  And  under  these  heads  we  shall  coasidsr 
them. 

In  exercising  their  powers  in  this  regard,  it  is  said  that  courts  wiU  act 
eoly  when  a  clear  case  is  made  out:  Panons  on  Partnership^  3d  ed.,  *4Q9. 
But  where  a  case  for  relief  by  dissolution  is  established,  and  the  complainant 
aaks  for  an  accounting,  appointment  of  a  receiver,  sale,  sad  distribution  of 
proceeds,  a  decree  of  diisolution  will  not  be  refused  because  that  relief  has 
not  been  specifically  prayed  for:  Loeeombe  v.  RuueU,  4  Sim.  ll;*Yr6rRer  v. 
LeUen,  81  Wis.  169.  But  see  EaU  v.  ffaU,  12  Beav.  419,  note  In  deter- 
mining whether  it  will  decree  a  dissolution,  the  conrt  will  consider  the  state 
of  the  pertnership  bnsifiess,  sad  the  probaUe  effect  of  a  decree  thereon;  and 
may  refuse  a  dissolution  where  large  operations  have  been  commenced  which 
cannot  be  arrested  without  serious  loss:  Bldiaarde  v.  Baurman,  65  K.  C.  162. 
And  where  sa  injunction  will  answer  as  well  as  dissolution,  this  will  be  pre- 
ferred, as  the  less  violent  remedy:  See  poti,  "  Injunction." 

1.  DiBaoLunoB  on  Aooount  or  Oooobbbnob  ob  Evd.tb  ob  Chabob  oi 
CiBcincarANGBs  Whioh,  without  Abt  Bbbaoh  ob  Pabtbbbshib  Dutt, 

BbBDXB    COfirXBUABOB  OB  PaBTBBBSHZP    TllTOIWraf.B  OR  U.VPBOrrEABUL  — 

4ny  circumstance  rendeziDg  the  continuance  of  a  partnership  or  the  attain* 
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ment  of  the  common  end  with  a  view  to  which  it  wia  entered  into,  practi- 
cally impossible,  will,  on  principle,  wamnt  a  diMolntioa:  Barrimm  v,  TemuoO^ 
81  Beav.  482;  HoweUv.  Harvey,  6  Ark.  270;  8.  0.,  39  Am.  Dm.  376;  Brim 
▼.  Barriman,  1  Tenn.  Ch.  467.  When,  on  an  appUoation  for  diaolatiim  for 
this  cause,  it  appears  that  it  is  not  impossiUe  to  properly  oontinoa  the  hosi- 
ness  on  the  terms  of  the  partnership  agreement^  the  relief  asked  should  be 
denied:  Page  ▼.  Van  Kki^  1  Brewst  282;  &  0.,  6  Fhila.  264. 

Where  the  whole  scheme  upon  which  the  partoenhip  is  based  is  found  t» 
be  visionary,  impracticable,  and  emKneoas,  dissdntioa  shoold  bo  dsonedi 
Clough  y.RadcViffe,  1  DeGez  ft  8. 164;  Beammani  t.  JferattA,  8  Yes.  ft  E 
180;  Loifimd  v.  Deenu,  62  How.  Fr.  41;  a  C,  1  Abb.  N.  a  818.  A  aoeiety 
in  the  nature  of  a  partnership^  whose  principles  with  lefersnoe  to  the  num- 
ber of  members  and  sabscription  of  each  is  a  mere  *'  babbk^**  shonld  be  dis- 
solved on  application  of  a  member:  BeaumoHi  t.  JferedttA,  8  Ves.  ft  B.  131. 
Where  parties  entered  into  a  partnership  for  the  poipose  of  spinning  ooltctt 
by  means  of  a  certain  patented  invention,  and  the  invention  proved  a  failore, 
a  dissolution  was  decreed:  Baring  v.  IHx,  1  Cos,  213. 

The  object  of  aU  commercial  partnerships  is  poraAt^  and  when  that  oaonot 
be  obtained,  a  dissolution  shonld  be  ordered:  MghorknerT.  ITefaaiftora,  2<> 
N.  J.  Eq.  172;  HoUada^r.  EUiot,  8  Or.  84.  The  fact  that  the  whole  capital 
of  the  firm  has  been  lost  is  ground  for  dissolution:  Vamnem  ▼.  JIafter,  6  Laos. 
236.  In  Jenmnga  v.  Baddeley,  3  Kay  ft  J.  79,  a  mining  partnership  bad  spent 
all  the  agreed  capital,  and  the  business  could  not  be  canied  on  without 
more  money,  except  at  a  loss,  and  some  of  the  partners  refused,  or  wera 
unable,  to  furnish  any  more.  This  was  held  a  proper  case  for  dissolntion. 
And  in  Tumipeed  v.  Ooodtrin^  9  Ala.  372;  where  a  partnership  had  been 
formed  for  the  purpose  of  buying  and  selling  land%  a  dissolution  was  decreed 
for  failure  of  some  of  the  partners  to  make  the  neceesaiy  advances  as  per 
agreement.  In  Brkn  v.  Harrknan,  1  Tenn.  Oh.  467,  the  contract  provided 
that  one  of  the  partners  was  to  work  the  farm  of  the  other  upon  a  capital  to 
be  contributed  by  both.  The  amount  of  capital  contributed  proved  to  bo 
too  small  for  the  purpose,  and  one  partner  refused  to  make  any  further  con- 
tribution. The  court  decreed  a  dissolution.  In  Cfla&ome  v.  OredUon,  18  Ia. 
Ann.  001,  a  dissolution  was  decreed  where  the  sole  objeot  of  the  partnsrship^ 
a  steamboat,  was  destroyed. 

Where  one  partiier  became  party  to  a  suit  in  which  the  other  was  ad- 
versely interested,  and  therein  made  allegations  againat  the  other,  which 
operated  to  destroy  all  mutual  confidence,  it  was  held  that  the  droumstancea 
so  materially  altered  their  position  as  to  Justify  a  decree  of  divolution:  liar- 
riMn  V.  Tennant,  21  Beav.  452.  In  EsaeU  v.  Bai^ward,  30  Id.  158!,  the  court 
decreed  a  dissolution  because  one  partner  had  become  liable  to  a  criminal 
prosecution  by  reason  of  a  breach  of  trust. 

2.  DiasoLunoM  fob  MiaooNiMTor  ob  BumAOii  op  Pabxnbbshzp  Dutt  o& 
Abticlbs.  —  Partners  may  provide  in  the  articles  that  certain  acts  or  condnci 
shall  operate  to  dissolve  tiie  partnership.  Bat  in  the  abeence  of  speciai 
agreement,  courts  may  dissolve  a  partnership  for  misconduct  or  breach  of 
partnership  duty:  Magter  v.  Kirton,  3  Ves.  174;  but  one  partner  is  not  au- 
thorized to  treat  the  partnership  as  ended,  and  to  exclude  the  other,  without 
a  decree' of  dissolution:  Ambler  v.  WTupplef  20  WaU.  546.  In  determining 
whether  a  partner  has  failed  in  his  partnership  duty,  the  conrt  may  look  at 
both  the  express  and  the  implied  oontract.  And  partnership  duties  and  ob- 
ligationa  may  be  inferred  from  the  practice  of  the  parties:  SmUh  v.  Jtifea,  4 
Beav.  502. 
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SSgkl  J^eghd  or  MUeomimBt  Imm^ffitkmL  ~It  is  not  for  every  act  of  mia- 
eonduct  or  brsMh  of  dnty  ifaftt  a  disMlvtum  will  be  decreed.  TMfling  and 
minor  grievanoaa  and  nuMondoot  wMoh  i&Tolve  no  pennanent  miefthief  will 
not  aathorise  aneh  a  deoree:  Qoodmim  ▼.  WhUooimb,  1  Jaoob  ft  W.  6d9:  Howeil 
▼.  JJonii^,  5  Ark.  270;  S.C.,  99  Am.  Deo.  376;  GtuA  v.  jeormAoto,  66  HI.  402; 
Gerard  ▼.  Oaieam,  84  Id.  121;  8.  0.,  26  Am.  Bep.  436.  Thna  a  diflsolation 
win  be  denied  where  Uie  only  oaaae  alleged  is  the  diswdafaotion  of  one  of 
the  partners:  Seim  ▼.  WalA,  2  Edw.  Oh.  129;  or  a  qnarrel  between  the 
partnen:  Id.;  Wrof  v.  Emtddnmrnt  2  Mylne  ft  K.  236;  or  a  defaot  of  temper 
on  the  part  dt  one  of  them:  Lc^ond  v.  Dsenub  62  How.  Fr.  41;  S.  C,  1  Abb. 
K.  C  318^  — when  theeo  grievanoea  do  not  raanlt  in  lasting  dissension.  Slight 
neglect  will  not  anthoriae  a  dissolntiaa:  HmM  ▼.  Harveff,  6  Ark.  270;  S.  C, 
39  Am.  Deo.  376.  Thus  diseoorts^  by  one  of  the  partners  to  oertain  cns- 
tomera^  not  working  any  serions  injnry,  has  been  held  insufficient;  Chrard 
V.  QatioM^  34  HL  121;  8.  0.,  26  Am.  Rep.  438.  And  where,  by  the  partner- 
ahip  articles*  one  partner  was  to  remain  at  the  business  place  and  attend 
to  aeDing  goods,  the  fact  that  he  oooasionally  absented  himself  from  the 
state,  and  that  he  had  been  detained  at  home  at  other  times  by  sickness  of  his 
family^  and  that  he  waa  not  gensrally  a  Tery  attentiTe  partner,  was  held  not 
to  wamai  a  dissolution:  HowU  y.  Harvey,  6  Ark.  270;  &  C,  39  Am.  Dec. 
376.  ^Rie  mere  unexplained  fact  that  one  partner,  whose  duty  it  was  to  care 
for  the  bocdcs  and  draw  checks,  refused  to  giro  the  other  acheck  for  five  hun- 
dred doUan,  is  not  cause  for  dissolution.  In  Page  y.  Van  Kirk,  I  Brewst 
284^  8.  C»  6  Fhila.  264*  one  member  aooidentaUy  allowed  the  protest  ci  firm 
paper,  the  book-keeper,  whose  duty  it  was  to  attend  to  such  matters,  being 
in.  The  court  held  that  such  partner  had  not  by  his  aot  impaired  the  oredit 
of  the  firm  so  as  to  anthoriae  a  dissolution.  Mere  error  of  Judgment^  causing 
loos  to  the  firm,  is  not  cause  for  dissolution:  Cash  y.  Eanwhaw,  66  HL  402. 
8o  small  infiaetions  of  the  partnership  artidles  are  not  su£Bicient^  as  where 
the  artieles  proYided  that  no  partner  should  give  a  written  guaranty  without 
the  consent  of  the  others,  and  one  of  themp  without  consent^  in  the  course  of 
eight  yeers'  dealings,  gave  a  single  guaranty  for  fiOfty-two  pounds:  Aadersan 
Y.  Aniermm,  26  BeaY.  190. 

OroM  NegUa,  Mkeondndt  cr  Breach  qfDutg.-^  WhQa  slight  neg^  or  mis- 
eonduot  will  not  be  ground  lor  a  dissolution,  if  the  act  or  omission  is  more 
serious  in  its  nature^  so  aa  to  affdct  the  beneflciaJ  continuanoe  of  the  partner- 
ahip,  it  may  be  ground  therefor.  It  seems  to  have  been  difficult  to  deter- 
mine what  degree  of  misconduct  or  breach  of  duty  would  be  sufficient  to 
authorize  a  deoree.  In  Lkuatdet  y.  Adamst  1  Mont.  Part  117,  Thurlow,  J., 
said  that  the  court  would  be  Yoiy  tender  of  dissdlYing  psrtnerships  for  mis- 
conduct^ etc,  sad  that  aa  to  misbehaYior  of  a  partner,  he  did  not  see  what 
line  could  be  drawn,  or  what  degree  of  misoonduot  was  to  be  held  sufficient 
to  authorise  a  decree.  In  Page  y.  Van  KMe,  I  Brewst.  282,  S.  C,  6  Fhila. 
284,  the  court  say  that  if  the  acts  or  misconduct  are  not  such  as  to  prevent 
the  profitable  oontinuaiioe  of  the  business  en  the  terms  of  the  agreement  be- 
twoen  the  partners,  a  dissduticn  should  be  denied.  It  may  be  stated,  there- 
fore, aa  a  general  rule,  that  gross  misconduot»  want  of  faith,  or  criminal  want 
of  diligenoe,  or  such  cause  as  is  productive  of  serions  and  permanent  injury  to 
the  partnership  concerns,  or  renders  it  impracticable  to  carry  on  the  partner- 
ship bnaineeB,  is  proper  ground  for  dissolution:  ffoweU  v.  Harvey,  5  Ark.  270; 
S.  G.,  39  Am.  Deo.  376.  flabitnal  intoxication,  extravagance,  and  dishonesty 
have  been  held  grounds  for  dissolution:  Howell  v.  Harvey,  eupra;  Ambler  v. 
WUipfUf  20  WalL  646.    Mere  defect  of  temper,  while  ndt  alone  ground  for  die- 
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•olatioiit  win  aatfiorM  a  decree^  if  it  brizig  aboat  violent  and 
aioa:  Lafomdw,  Deems,  52  How.  Pr.  41;  8. 0.,  1  Abb.  N.  C.  318.    An  allegatton 
of  unfriendly  relations  of  the  partners,  to  authorize  a  dissolution,  most  be  sup- 
ported proof  of  a  state  of  sffiurs  so  serious  as  to  prevent  the  anocess  of  the  busi- 
ness: Oersnfv.aateoti,  84  IlL  281;  8.  C,  25  Am.  Rep.  438.    Where  the  partner 
does  acts  of  sudh  a  nature  as  will  utterly  destroy  all  mutusl  oonfidance,  a 
dissolution  is  anthoriaed:  Smith  ▼•  Je^ee,  4  Beav.  502;  Meagher  ▼.  Cox,  37 
Ala.  201;  8.  C,  1  Ala.  SeL  Gas.  156.    Where  it  appeared  that  the  partasra 
were  in  a  constant  state  of  quarrel,  sad  that  one  made  a  rule  of  going  to  tho 
office  at  an  early  hour,  opening  all  the  letters  addressed  to  the  firm,  and 
failing  to  communicate  the  contents  to  ths  other,  and  that  the  other  partner 
was  always  arbitrary  in  his  aotum,  and  that^  generally,  what  one  wanted  the 
other  objected  to^  a  dinolution  was  decreed;  Baxter  ▼.  Weet,  1  Drew,  k  S. 
173.    In  YTafn^v.  WeUe,  90  Bear.  56,  a  dissolution  was  decreed,  where  it 
appeared  that  the  defendsjit  had  conceived  the  idea  that  plaintiff  bad  cast 
some  imputation  on  his  honor  and  integrity,  and  refused  to  go  on  without  an 
apology;  and  even  after  an  apology  and  reconciliation,  continued  in  the  samo 
state  of  mind,  and  made  derogat<ny  entries  concerning  plaintiff  in  the  part- 
nership book%  which  the  latter  had  to  explain  away.    And  in  \V<itert  v.  Toy- 
lor,  2  Ves.  ft  B.  299,  where  one  of  two  partners  in  an  opera-house  employed 
performers  contrary  to  agreement,  and  insisted  in  conducting  the  business  to 
suit  his  views  without  consulting  the  other,  a  dissolution  was  dacreod.    Re- 
fusal to  meet  or  to  deal  or  correspond  with  each  other  on  business  matters 
has  been  held  ground  for  dissolution:  De  Berenger  v.  Hamd,  2  Jarm.  Com.  25; 
Meagher  v.  Cox,  37  Ala.  201;  8.  C,  1  Ala.  8eL  Cas.  156.   When  a  violent  out- 
break was  the  result  of  certain  transactions  between  ^krtnem,  and  the  de- 
fendant expressed  himself  in  violent  language,  and  thereafter  refused  to  hold 
personal  communication  or  to  deal  with  plainti£E^  except  through  writing 
the  partnership  was  dissolved:  Leary  v.  Shout,  33  Beav.  582.    La  Biehop  v. 
Breeklee,  1  Hoff  Ch.  534,  a  dissolution  was  decreed,  where  it  appeared  that, 
in  consequence  of  a  quarrel,  one  partner  refused  to  proceed  with  the  bnai- 
neas,  declared  that  work  should  be  stopped,  discharged  the  employees,  and 
declared  that  if  others  were  employed  he  would  discharge  them.    One  mem- 
ber of  a  partnership  of  attorneys  wished  a  certain  course  to  be  pursued  in  a 
oaose  in  which  the  firm  had  been  retained.    The  other  declined  to  adopt  his 
partner's  plan,  and  entered  his  name  as  sole  attorney  of  record,  and  pro- 
ceeded slone  in  the  cause.    This  was  held  ground  for  dissolution:  Harrimm 
V.  TemnaiU,  21  Beav.  482.    In  a  case  much  cited  upon  this  topic  {SagkortMr 
T.  WeUenbom,  20  N.  J.  Eq.  172),  defendant  was  charged  by  his  partner  with 
misconduct  in  making  needless  purchases  of  stock,  by  which  the  firm  was  run 
heavily  in  debt,  and  in  permitting  judgment  to  be  recovered  against  the  firm 
without  knowledge  of  his  partner,  and  in  colluding  in  the  secret  removal  of 
assets  for  some  purpose  inconsiBtent  with  good  faith,  which  latter  act  had 
led  to  defendant's  arrest  for  grand  larceny.    It  was  held  that  a  dissolution 
should  be  decreed,  all  mutual  confidence  having  been  destroyed.    Use  of  the 
firm  credit  for  private  purposes  is  to  be  condemned,  but  it  is  not  such  gross 
misconduct  as  will  authorise  a  dissolution,  if  the  firm  capital  or  credit  is  not 
unpaired:  PageY.  VanKhrh,  1  Brewst  282;  8.  C,  6  Phila.  264.    The  fact  that 
a  partner  exaggerated  the  value  of  property  which  he  put  into  the  firm  as 
capitsl  is  not  ground  for  dissolution:  Oeraird  v.  Qateom,  84  IlL  121;  8.  C,  25 
Am.  Rep.  438. 

Exclusion  of  one  partner  is  ground  for  dissolution:  Ooodmam  v.  Whllcoimh, 
I  Jacob  ft  W.  589;  'Page  v.  Van  Kirk,  I  Brewst  282;  8.  C,  6  Phila.  264; 
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Werner  ▼.  Lcimii,  31  Wis.  109.  A  partner  cannot  be  ezclnded  because  ha 
failed  at  an  agreed  time  s&baeqaent  to  the  formation  of  the  partnerahip  to 
pay  in  hia  share  of  the  eiqnitaL  Ha  la  a  partner  until  a  l^gal  diaeolation,  and 
for  aoch  ezdnaion  ha  might  have  a  dhMlntioa  on  his  own  behalf,  and  an  ac- 
coiint  of  profits.  Hm  fast  that  one  partMr  monopblixed  all  the  labor  in  a 
certain  department  of  the  bnimiesa,  withoat  eomplaint  by  the  other,  cannot 
be  made  ground  for  diasolntioii  by  the  latter:  Pogt  v.  Van  Kiri,  I  Brewai 
S82;  8.  C,  6  Fhila.  SOi.  In  Siorf  ▼•  Moon^  8  Daaa»  3S1,  a  dinolntion  was 
giaated  where  one  partner  ezolnded  the  others  from  the  store^  and  retain- 
iag  poaseasion,  retailed  the  goods  on  hia  own  aooooni.  Where  certain  part- 
nan  refoaed  to  use  the  style  of  firm  name  agreed  upon,  bat  used  one  which 
ezehided  the  name  of  the  ooaiplainant^  oontrary  to  theagreement»  it  waa  held 
liiai  the  ooort  aboold  act  by  injunetiqn,  bat  that  if  thia  waa  inefieotoal,  dis- 
aofaitioa  would  praperiy  be  decreed:  Mar^M  r.  Caiman^  2  Jaoob  &  W.  26fi. 
Volmtazy  nurtnil  aaaociatiQns  are  ao  fsr  partnanhipa  that  dissftlntinn  may 
be  decreed  for  improperly  exdnding  a  member  from  Toting:  Oorman  v.  Butmll, 
14  OO.  531. 

A  diaaolntion  waa  decreed  where  one  partner  refoaed  to  keep  proper  books: 
Ootmm  ▼.  J^frie$,  2  Aahm.  296;  or  denied  the  other  access  to  tiie  books  of  the 
firm:  Id.;  OoodmtM  n  WkUeonA,  1  Jaoob  ft  W.  592;  or  made  false  entries, 
or  failed  to  enter  reeeipta»  ao  aa  to  defrsnd  his  partner:  Cheeaeman  ▼.  Prictt 
36  BeaT.  1^;  Ooodmm  t.  WhUeomb,  mpra;  OotUa  r.  LeUeh,  35  GaL  434;  or 
reluBed  to  aooount:  fFemer  t.  Xrfsm,  31  Wis.  169;  or  misappropriated  to 
hia  own  uae  fnnds of  tfaefirm:  BmUh  t.  Jeifet,  4  Beav.  502;  Maker  ▼.  BuU^ 
44  HL  97;  Kemtedjf  r,  Kemneiiff  3  Dana,  239.  Where,  by  the  articles,  the 
partnera  were  to  make  balanfles  and  pay  differences  monthly,  and  one  of 
tliem  refoaed  ao  to  do^  insisting  that  the  business  could  not  be  conducted  on 
tiiai  basi8»  and  refoaed  to  go  on  unless  the  articleB  were  rescinded  in  this  re- 
gsrd,  a  dissolutiim  waa  decreed;  MmigkerY.  Cox,  37  Ala.  215;  8.  C,  1  Ala.  8el. 
Om.  15&  Where  oneof  a  partnership  of  attorneys  sold  out  trust  funds,  and 
applied  the  proceeds  to  hia  own  use^  the  partnership  waa  dissolved:  JSeaeU  v. 
Haj^ward,  30  Bear.  168.  The  loan  of  firm  moneys,  oontrary  to  the  partner* 
aliip  artidss^  haa  been  held  ground  for  diasolntion:  Dmnota  v.  AtepprvdU;  38 
Ala.  176. 

BeBtf  B^fiued  when  PUM^9  AeU  are  Soie  Oamee  qf  Dieeemion.  «One 
partner  wiU  not  be  allowed  by  hia  own  misconduct  to  render  it  impossible  for 
tiM  other  to  act  in  harmony  with  him,  and  then  have  a  decree  of  dissolution 
for  the  diasansjon  created  by  himself:  Harrimm  ▼.  Temiaidt  21  Beav.  493; 
FaMharm  t.  fFeiton,  3  Hare,  387;  Oerard  t.  OaUan,  84  HI.  121;  8.  C,  25 
Am.  Bep.  438.  Thua  in  FdNkorm  v.  Ifeston,  supra,  plaintiff  excluded  his 
partner  from  the  business,  and  appropriated  the  assets  to  his  own  use,  and 
then  asked  a  diasolution.  The  court  refused  to  grant  the  relief.  And  in 
Oerard  t.  Oaieau,  mipra,  the  plaintiff  wished  to  employ,  and  did  against  de- 
landsnfa  wiU  employ,  certain  persons  whose  services  defendant  predicted 
would  profva  unprofitable.  The  business,  under  the  circumstances,  did  not 
prove  a  anoeess,  and  plaintiff  sought  a  dissolution,  which  the  court  refused 
to  deeree.  Where^  however,  it  appears  that  both  parties  are  in  the  wrong, 
and  ibtA  mutnal  oonfidonoe  has  been  destroyed,  and  that  a  continuance  of 
the  business  would  prove  unprofitable,  a  dissolution  may  be  decreed,  though 
the  defendant  daima  that  he  is  least  in  the  wrong  and  does  not  want  a  diaso- 
Intifln:  Boifd  v.  MpnaU,  4  Ala.  79;  Blaie  v.  Dorgan,  1  G.  Greene,  537;  Ferrej-o 
r.  JteUnqfcr,  34  How.  Pr.  33.    The  oourt  will  pursue  this  course  rather  than 
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to  nndertake  **  the  high  prerc^ti'Ttt  of  daofeaing  m  perMnal  wwiffiliatimi  and 
restoration  of  mntaal  oonfidenoe." 

3.  Pebsonal  Ikcafacitt  of  PAmmL  — It  bM  been  held  the*  vfaora  a 
partner,  by  reason  of  his  infirmitiee,  beoomee  toteUy  faieapahle  of  pevfomuqg 
the  partnership  duties  incambent  upon  him,  a  disnlntkni  shenld  be  deciee^ 
and  this,  as  well  to  proteot  the  partner  who  has  beoome  ineapaehated  aa  te 
relievo  the  other  from  the  diffiealt  position  in  ndiieh  he  is  plaoed:  L&i^  t. 
Oolet,  1  De  Gex,  M.  &  O.  174;  S.  C,  12  Bug.  L.lk  Bq.  117;  Sa^  ▼. 
1  Coz  C.  C.  107;  Awmymow,  2  Kay  ft  J.  441. 

InaanUy.  —  After  considerable  dispate^  it  seems  to  be  settled  tha*  i 
does  not  operate,  ipfofaeto^  as  a  dissolution  of  the  partDership:  lindley  eo 
Partnership,  *224;  Parsons  on  Partnership,  *460;  Wrtaaham  v.  AidlsrfMh  1 
Swanst  615,  note;  Jonm  v.  Noff,  1  Mylne  &  K.  126;  AmotngmomB^  2  Kay  k  J. 
441.  In  Parsons  it  is  said  that  there  are  nob  wanting  strong  groonda  for  tiie 
contrary  position,  citing  Dank  v.  Zcme^  10  N.  H*  161;  bat  that  the  weight 
of  authority  both  in  Bngland  and  Amerioa  is  aa  first  stated.  Tliis  anthor 
approves,  however,  the  ezoeption  made  in  /sler  v.  JBofar,  6  Humph.  85^  that 
if  there  has  been  a  legal  inquest  and  finding  of  inaenity»  the  partnership  is 
dissolved  ipn/acbh  The  reasons  for  insisting  vpan  tiie  neeessity  of  a  decree 
of  dissolution  are  well  stated  in  ^oaes  t.  Noif^  1  Ifylife  h  K.  128^  where  tiie 
court  say:  "It  ii  dear,  upon  principle^  timt  the  complete  incspaeity  of  a 
party  to  an  agreement  to  perform  that  whioh  was  a  condition  of  the 
ment  ii  a  ground  for  determining  the  oontraot  The  insamty  cf  a 
ground  for  the  dissolution  of  the  partnership^  beoause  it  is  i 
padty,  but  it  may  not  in  the  result  prove  to  be  a  ground  of  dissolution;  far 
the  partner  may  recover  from  his  malady.  When  a  partner,  therelore,  ia 
affected  with  insanity,  the  continuing  partner  may,  if  he  think  fit^  make  it 
a  ground  of  dissolution;  but  in  that  case  I  oonsider,  with  Lord  Kenyan,  that 
in  order  to  make  it  a  ground  of  dinolution,  he  must  obtain  a  deoree  of  the 
court  If  he  does  not  apply  to  the  court  for  a  deoree  of  dissolution,  it  is  to 
be  considered  that  he  ii  willing  to  wait  to  see  whether  the  incapaoi^  of  his 
partner  may  not  prove  merely  temporary.  If  he  carry  on  the  psrtnership 
business  in  the  expectation  that  his  partner  may  reoover  from  his  inssniiy, 
so  long  as  he  continues  the  business  with  that  expectation  or  hope  there  can 
be  no  dissolution.*' 

Confirmed  lunacy  is  without  doubt  sufBcient  ground  for  dissolution  by 
decree:  Leafy.  CoUb,  1  De  Oez,  M.  &  O.  174;  &  O.,  12  Bog.  L.  ft  Eq.  117; 
Cape  Sable's  Com,  3  Bland,  674;  Jones  v.  No^^  1  Mylne  ft  K.  126;  and  this 
as  well  upon  the  application  of  the  lunatio  as  of  the  sane  partner:  ^oaei 
V.  Floyd,  L.  R.  18  Eq.  266;  Sa^er  v.  Betmet,  1  Oox,  107;  AnoHifrntms,  2 
Kay  ft  J.  441.  It  is  said  that,  to  anthoriae  the  decree,  incurable  inasni^ 
must  be  clearly  established:  Sadler  v.  Lee,  6  Beav.  331;  Kurbjf  v.  Oorr,  3 
Younge  ft  0.  184.  An  adjudication  of  insanity  by  a  commission  duly  aa- 
tboriaed  has  been  held  to  be  conclusive:  Milne  v.  BarUeUt  3  Jur.  368. 
Where  the  proof  is  not  dear,  it  is  held  proper  to  refer  to  a  master  the 
question  of  the  state  of  the  defendant's  mind:  Jftlae  v.  BartleU,  3  Id.  358; 
Sayery.  Bennet,  1  Cox,  107;  Besche  v.  Frolkk,  1  PhilL  Ch.  172;  £My  v.  Carr, 
3  Younge  ft  C.  184.  Where  ^t  was  shown  that  lunacy  bad  oontinued  lot 
eighteen  months,  and  was  apparently  incurable  at  the  time  of  the  applica- 
tion, a  dissolution  was  decreed:  Leaf -7.  OAm,  1  De  Qcx,  M.  ft  Q.  174.  And 
BO  where  insanity  and  confinement  in  an  asylum  for  nine  months  was 
proved:  Saijer  v.  Bennet,  1  Cox,  107.  But  if  it  appears  that  the  partner  haa 
recovered  fully  before  the  decree,  the  court  will  not  dissolve  the  partnershipt 
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Id.    It  aaema  that  the  Imrdsn  of  proving  rooovery  and  Malty  Is  vpon  tha 
party  aaMrting  it:  Awm^fmaiu^  2  Kay  ft  J.  441. 

ViMBom  Ccaukig  Ineapadty.  —  Mere  diminntion  of  mantal  oapaoity,  not 
amoQnting  to  inaanity,  has  been  hald  not  niffieient  ground  for  diaolntiQat 
^bdferT.  Xe^6BeaY.  ^1.  It  is  laid  that  a  duBolution  will  bo  decreed  in  any 
case  where  the  partner  is  unable  to  do  his  duty  to  the  firm,  by  disease  not  in 
its  natore  temporaiy,  bat  likely  to  oontinae  for  a  long  time,  if  it  be  not  in« 
corable;  as  by  pandysis,  for  example:  WhUweU  t.  Arthtr,  85  Id.  140;  or 
palsy:  Parsons  on  Partnership,  *4d3^  note  o.  In  Aiysr  t.  Beimel;  1  ObK» 
107,  Lord  Kenyon  said:  ''I  think,  indeed,  it  may  be  laid  down  as  a  ganaral 
mle  that  where  partners  sre  to  oontribate  skill  and  industry  as  wall  aa  capi- 
tal, if  one  partner  becomes  nnable  to  oontribate  that  skill,  a  ooart  of  eqoity 
ong^t  to  interfere  for  both  tiisir  sakea." 

Datb  vbom  Wbigb  DnsoLcmov  Bioomib  Bmonyi  uhdbe  Diobii.  —A 
eoartk  in  decreeing  diHclotioQ  of  a  partnerahip,  may  dadara  at  what  date  tha 
contract  ahall  be  at  aa  end;  bat  the  data  ahoold  not  be  fixed  earUer  than  tha 
date  of  tha  decree^  except  for  good  caase:  Dumoni  t.  Butppreehit  88  Ala.  178. 
Wbem  the  partnership  is  one  which  may  be  dissolred  at  will,  and  the  partiaa 
baTe  bean  compelled  to  resort  to  Judicial  proceedings  for  a  disolation,  tha 
eoort  may  decree  that  it  take  effect  from  the  filing  of  the  bill:  Arfty  r.  OmT, 
3  Ymmge  ft  a  184;  MeUenkr.  Keen,  27  Bear.  236;  Sk^plkrdr.  ilOea,  85Id. 
877.  Where  the  dissolution  is  soa^t  for  misooaduot  of  a  partner,  it  is  said 
tbat  tha  court  ahould  not  fix  an  earlier  day  than  the  abandoament  of  tha 
partnenhip  by  tha  aggrieved  party:  Dmumi  r,  Rueppnehi,  88  Ala.  176;  Dar* 
Urn T.  Barber,  14  Ohio,  811;  Bagiamr.  PaHber,  10  Beav.  582.  On  appUoa- 
tioB  for  dissolution  for  insanity,  the  court  will  declare  the  partaarahip 
diaaclTcd  from  the  date  of  the  decree,  and  not  from  a  prior  days  Beeeke  t. 
FroOtk,  1  Phill.  Ch.  17%  note;  Samder  v.  Samder,  2  ColL  C.  C.  276;  Jawie  t. 
IfoUl,  1  Kay  ft  J.  765.  It  has  been  held  that  a  partnership  will  exist  to  tha 
day  Off  tha  decree^  if  not  otherwise  pronded  in  the  decree  itself,  though  aa 
injanctioB  has  been  granted  which  operates  to  restrain  tha  transaotica  of 
hnsineaa;  Abrahams.  JTyerv,  40Md.  499. 

Gbns.— Costs  of  proceedings  for  diBsolution,  where  no  nusconduct  is 
charged,  should  be  paid  out  of  the  partnership  aasets,  as  in  the  case  of  a  disso- 
faition  for  insanity:  Jmiee  v.  Wekh,  I  Kay  ft  J.  765,  8.  C,  1  PhilL  Ch.  172; 
and  Beathe  v.  /Vv&ift,  cited  in  note  to  Jimu  t.  Wtkht  eupra;  but  they  will  be 
charged  on  one  partner  alone  where  hie  conduct  merits  punishment;  Tajfhr 
T.  Carlhome,  2  Der.  Bq.  221 ;  as  where  ho  has  wrongfully  ejected  and  ex- 
cluded the  other  partner:  Mooe  r.  Siory,  8  Dana,  226. 

Rblisf  Qrastxd  upon  Bnji  vor  DiasoLnnoN.  — Courts  of  equity,  upon 
a  bOl  for  dissolution  of  partnership,  may  grant  such  preliminary  relief  aa  may 
be  necessary  to  protect  the  int^^resta  of  a  member  of  the  firm,  or  to  preaenra 
tha  partnership  property;  and  upon  decreeing  dissolution,  the  court  will 
make  such  orders  as  may  be  necessary  to  a  complete  determination  of  tha 
partnership  business  and  enforcement  of  the  decree. 

Iwjmmdikme,  —  It  ii  not  within  the  scope  of  this  note  to  present  more  than 
the  adjudications  particularly  concerning  injunctions  in  suits  for  dissolution. 
Tha  general  rules  of  law  concerning  injunctions  in  partnership  cases  are  tha 
eame  that  obtain  in  any  other  case.  Courts  of  equity  are  authorized  in  any 
cause  to  interfere  by  injunction  to  prevent  irreparable  injury  or  loss.  In- 
jonotiona  are  granted  aa  well  in  cases  of  disaoltttion  by  consent  or  act  of  law» 
whan  unlawful  interference  is  threatened,  as  in  cases  of  dissolution  by  da* 
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«rM.  A  fall  (iiwmmum  of  th«  lal^eot  of  injimctJcnii  in  parCnanliip  omm  wiD 
be  found  m  2  Hiffh  on  Injimctiong,  c  13»  pp.  427  ot  leq. 

Upon  a  Uill  for  disBolntion  of  m  pirtanah^  «n  n^nnction  will  bo  gnattd 
to  lottnun  improper  inteif  erenoe  of  one  partner  wifli  the  afiira  of  the  firm, 
where  it  i>  shown  that^  unlets  he  is  so  restnined,  inreparahle  injury  wiQ  ra- 
•nit  to  the  partnership  business  or  property;  Orod^ifrd  r,  Alacmder,  15  Yea 
138;  8mUh  v.  /cyet.  4  Beav.  508;  MankallY.  WalKm,  26  Id.  601.  And  the 
oourt  may  act  by  in junotion,  thon|^  it  refuse  a  dissolntion  in  a  ease  of  ndBsr 
misoondttot  or  grieTanoest  Ckuh  ▼.  Manukam,  66  DL  402;  Opodmam  ▼.  WiM- 
comft,  1  Jacob  ft  W.  689.  In  MmnMl  r.  (kbn/om,  2  Id.  266^  where  the  nss 
of  a  style  of  firm  name  diffsrent  from  that  agreed  npon  was  oomplained  of, 
the  court  said  that  it  would,  by  injunction,  rsstnon  the  use  of  any  but  ths 
proper  name,  and  if  this  proved  ineffeotnal,  a  dissolntion  would  be  daeresd. 
And  where  an  insane  partner,  after  his  recoreiy,  was  ezehidsd  from  partici- 
pation in  the  business,  the  court  enjomed  the  other  partnen  bom  prerentiog 
his  transaction  of  partnership  business:  iinoiyiiioiii,  2  Eaj  k  J.  441;  and  sss 
Hatt  Y.  HaXl,  12  Beav.  419. 

It  has  been  held  in  some  cases  timt  an  injuaetimi  will  be  refosad  imleH 
good  and  Mear  ground  for  disMlution  be  shown:  Lord  SIdon,  in  JforsMI  ▼. 
CMman,  2  Jacob  ft  W.  266.  Thus  m  LUemood  t.  OaJUbod^  11  Prioe^  97, 
where  countercharges  of  miscondnot  were  mads^  an  injunction  p^'^^^^g  ths 
hearing  was  refused,  no  dear  case  for  disiolntion  having,  in  the  opinion  of 
the  court,  been  established.  And  in  another  case  it  appeared  that  the  de- 
fendant had  been  insane^  but  he  claimed  to  have  fuBy  recovered,  no  plain- 
tiff sought  a  dinolntion,  and  an  in  junotion  pending  the  hearing  en  the  grooad 
that  defendant's  liability  to  fits  of  temporary  insanity  caused  patrona  to  with- 
draw their  custom,  and  put  plaintiff  in  fear  of  his  life.  The  injvnctiion  wai 
denied:  JfionymoM^  2  Kay  ft  J.  441.  But  the  better  reasoning  and  the 
weight  of  authority  support  the  allowance  of  an  injunction  in  a  proper  cosfl^ 
irrespectiye  of  whether  a  dissdlntion  is  soa|^t  or  could  be  obtained:  2  H^ 
on  Injunctions,  sec  1390^  where  numerous  cases  are  dted  in  which  an  iiguno- 
tion  was  allowed  without  dissolution;  and  see  tiie  reasoning  of  Wigrani,  Y.  CL, 
in  FaMharm  v.  Wt/U/on^  8  Hare^  887;  and  Cropper  v.  Coftam,  2  Cork  466; 
ifar628a>.  T.  JSJpf^,  10  WalL  839;  ilTew  t.  IFf^Ai;  44  Miss.  202. 

In  any  event,  when  a  case  for  dissolntion  is  made  ont  (and  it  is  of  thii 
class  of  cases  only  that  this  note  treats),  an  injunction  wiU  oertainly  be 
granted:  Crockford  ▼.  iffacoMider,  16  Tea.  138;  8mUk  v.  Jeifm,  4  Bear.  60S; 
Marshall  v.  VToteM,  26  Id.  601.  Bat  the  mere  establishment  of  a  proper 
ease  for  dissolution  does  not  authociae  an  injunction.  A  strong  and  deer 
ease  of  positive  and  existing  or  meditated  abuse  must  be  made  ont:  Oaak 
T.  Eamahaw,  66  OL  402.  And  mere  temptation  to  abuse  is  not  sofBgeatt 
Hem  ▼.  Walsh,  8  Bdw.  Ch.  129;  OhsskigUm  v.  Thwakes,  1  Sim.  ft  &  121 
The  court,  npon  application  for  an  injunotion,  will  consider,  not  merely  the 
speoifio  terms  of  the  partnership  agreement^  but  alK>  the  duties  and  obli- 
gations which  are  implied  in  every  such  undertaking:  8mUh  v.  Jtpes,  4  Beav. 
603.  The  fact  that  defendant's  conduct  has  been  such  as  to  destroy  all  mntusl 
confidence  which  ought  to  exist  between  partners  is  a  strong  element  in  influ- 
encing the  court  to  grant  the  relief:  Id.  Where  the  plaintiff  alleged  fraud 
on  the  part  of  defendant,  and  imminent  danger  to  his  interest  in  the  firm  by 
reason  of  defendant's  insolvency,  his  refusal  to  dissolve^  and  his  determina- 
tion to  continue  in  the  attempt  to  fulfill  contracts  which  would  prove  moMius 
to  the  firm,  an  injunction  to  restrain  his  interference  in  the  busineas  was 
granted:  ShanmmY,  ITr^Ai;  60Md.  620.    On  a  bill  for  dissolntion  for 
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eoiidiMt»  an  injuiotioii  baa  baen  allowed  to  reatnin  the  defandant  from  la- 
moving  partnenhip  booka  from  the  place  of  biiameM»  or  from  kaaping  tham 
at  any  other  place:  Oreairex  v.  Oreatrex,  1  Be  Gez  &  S.  (HK2.    In  thia  cmm^ 
the  injmiotioii  waa  granted,  though  the  books  had  already  baen  remored,  and 
vaa  bald  to  operate  aa  a  mandatory  injimction  to  oomp^  their  return.    In* 
jnnctiona  hare  been  granted  to  prevent  one  partner  from  collecting  debts  dne 
the  firm,  or  negotiating  or  accepting  bills:  Maker  r.  BuU,  44  SL  97;  Read 
T.  BfMaers,  4  Brou  O.  a  441;  WOUame  t.  Bingiej*,  2  Vem.  279»  note;  and  ez- 
dnsion  of  one  psrtner,  and  preventing  him  from  participating  in  firm  business, 
issofficient  to  warrant  such  an  injunction:  WoUferi  v.  Hdrria,  7  N.  J.  Eq.  GOfi. 
Wbere  a  receiver  is  appointed  to  take  charge  of  and  manage  the  partner- 
ship afiaizB,  pending  proceedings  for  dissolution,  it  is  said  that  an  injnnoticB 
fuUowa  ahnoat  aa  a  matter  of  ooorse:  Seighorltier  v.  VFeissaftom,  20  N.  J.  Eq. 
172.    The  continuance  el  an  injnnotion  granted  to  preserve  partnership 
property  irfua  waste,  pending  an  i4^plication  for  the  appointment  of  a  re- 
ceiver, mast  depend  on  the  fate  of  such  application;  aiLd  if  the  receiver  ia 
denied,  the  injnnction  mnst  be  dissolved:  WaSber  v«  ffodee,  4  Md.  Ch.  39. 

Wbera,  however,  the  partner  has  another  remedy,  the  injunction  will  be 
refosed.  Thus  upon  a  bill  by  the  owner  of  a  fractional  intereat  in  a  shipb 
playing  aa  aeooont  and  dissolution  of  partnership,  a  court  of  equity  will 
uot,  by  injunetion,  prevent  the  vessel  from  sailing  when  the  object  of  the 
suit  ia,  in  efieot,  to  compel  the  defendsnt  to  give  security  to  abide  the  decree 
in  the  caaaa,  but  will  leave  the  aggrieved  party  to  pursue  his  remedy  in  ad- 
mirslty:  BaliaranY.  Dcmod,  9L  B.  Eq.  217. 

jgieeewwrsu  — The  subject  of  receivers  has  received  a  general  treatment  in 
the  note  to  CMieijyeM  v.  HaiAawajf,  64  Am.  Dec  482,  where  the  matter  of 
receivera  in  partoership  caaes  is  partially  considered.  Eeosivers  are  ap» 
pointed  aa  well  upon  dissolution  by  consent  or  by  act  of  law,  where  the  par* 
ties  cannot  agree  upon  a  mode  of  settlement^  or  it  is  difficult  to  otherwise 
wind  up  the  partnership  affiurs,  as  in  caaes  of  dissdntion  by  decree:  Sea  2 
Hi^  oa  Beeeiven^  c  13^  sees.  472  et  seq.  It  is  propoaed  here  to  oon^jder 
the  subject  oaily  so  far  as  it  concerns  suits  for  dissdutioo. 

The  power  of  appointing  receivers  in  suits  for  dissolution  of  partnership  is 
resided  aa  sssimtial  to  the  object  sou^t  by  the  suit,  and  &lls  within  thai 
dsss  of  incidental  powers  wlidch  the  courts  having  jurisdiction  over  such 
casos  have  foil  authority  to  exercise.  The  determination  of  applications  for 
reoeivears  in  partnership  cases  is  regarded  as  a  matter  of  extreme  delioaey, 
leqniriag  the  moat  careful  consideration  on  the  part  of  the  court:  Ifew  v. 
Wrif^  44  liisa.  202.  In  Madtfwki  v.  WhnNe,  6  Beav.  495,  the  master  of 
the  roQa  said:  "  It  nmst  be  admitted  that  when  an  application  is  made  for  a 
receiver  in  partnership  cases,  the  court  is  always  placed  in  a  position  of  very 
great  difficult.  On  one  hsnd,  if  it  grants  the  motion,  the  e£fect  is  to  put 
aa  cad  to  the  partnerahip,  which  one  of  the  parties  claims  to  have  the  right 
to  have  continued;  and  on  the  other  hand,  if  it  refuses  the  motion,  it  leaves 
the  defendant  at  liberty  to  go  on  with  the  partnership  business,  at  the  risk, 
tad  probably  at  the  great  loss  and  prejudice,  of  the  dissenting  party.  Be- 
tween theae  difficulties  it  is  not  very  easy  to  select  the  course  which  is  best 
to  be  taken,  but  the  court  is  under  the  necessity  of  adopting  some  mode  of 
proceeding  to  protect,  according  to  the  best  view  it  can  take  of  the  matter,  the 
intereatsof  both  parties,  and  it  haa  accordingly  interfered  in  many  auch  cases." 
Substantially  the  same  conditions  must  exist  to  warrant  relief  by  appoint- 
aent  of  a  receiver  in  a  partnership  case  as  are  requisite  to  induce  courts  to 
interfere  by  injunction.    It  is  the  settled  law  in  England  that  receivers  will 
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Qot  be  appoiiited  except  when  the  relief  u  ancillary  to  a  dinolatiim  of  the 
firm:  Ottnerv.iTami&on, 2 Anfltr.4A3;  i9mlf ft ▼.  ./^eyvs,  4 Beay. S02;  Ooodmamr. 
ITAitomi^,  IJacob  ft  W.  589;  Chapman  r,  Bea<A,  1 1±  6M;  I^chanU  r,  l>ttmei, 
2  Kyan  ft  M.  347;  and  thia  role  has  been  uniformly  followed  in  this  cofontxy: 
Seighortner  ▼.  Weitenbarn,  20  N.  J.  Eq.  172;  WaieiimrffEaqfreat  Co.^  30  Barb.  160; 
8.  G. ,  3  Abb.  Ft.,  N.  8.»  103;  Hmn  v.  WaJUh,  2  Edw.  Gh.  129;  Cfanttson  ▼.  Wea^ 
ver,  3  Id.  385;  Jaekaon  v.  De  Forrest,  14  How.  Pr.  81.  And  when  the  suit  is  not 
to  obtain  a  dissolation,  bnt  rather  to  establish  and  oontinne  the  partnenhip,  a 
receiver  will  not  be  appointed:  HaU  t.  HaJll^  8  Maon.  ft  G.  79;  BoberU  t.  Aer» 
harit  Kay,  148;  for  the  province  of  ooorts  of  equity  is  to  settle  the  a£Buxs  of  a 
partnership,  and  not  to  conduct  its  business:  A  Uen  r.  ITcnoJey,  6  FU.  104;  8.  C, 
63 AuL Dec  198;  WoBferiY. Harri&,7V.  J. Bq. 005.  InAllmY.  JJcml^, Mpt«> 
Dnpont,  J.,  says:  "As  it  is  not  the  proTince  of  the  court  to  create  a  copartner 
ship,  so  it  is  equally  foreign  from  its  functions  to  conduct  its  bnsineaB.  It 
neyer  could  haye  been  contemplated  that  a  court  of  chancery  should  become 
the  superintendent  of  the  priyate  affiurs  of  indiyiduals.  Its  Intimate  proy- 
inoe  is  to  adjust  the  rights  and  settle  the  disagreements  of  parties  growing  out 
of  such  transactions."  While  the  permanent  or  continued  maoagetnent  of  a 
partnership  business  in  the  hands  of  a  receiyer  will  not  be  allowed,  he  may 
in  a  proper  case  be  allowed  to  continue  it  pending  the  proceedings  for  disso- 
lution, in  order  that  the  good-will  may  be  presented,  and  its  full  yalue  real- 
ised at  the  final  sale:  Allen  y.  Hawte^,  0  Fla.  104;  8.  C,  03  Am.  Dec  198; 
Marten r.  VanSehakk,  4  Pdge,  479;  JademmY,  Dt Forrest,  14  How.  Pr.  81; 
ffatherion  v.  Hastings,  5  Hun,  459;  as  in  the  case  of  a  partnership  in  a 
steamboat  plying  between  two  points:  AUen  v.  Hawley,  supra;  <Hr  in  a  stable 
haying  teams  for  hire:  Jackson  y.  De  Forrest,  14  How.  Pr.  81.  And  to  secure 
the  appointment  of  a  receiyer,  it  is  not  only  necessary  that  a  dissolution  should 
be  sought,  but  that  such  a  state  of  affitirs  must  be  shown  as  would,  on  their 
face,  warrant  a  dissolution:  Ooodmcm  y.  WkUeowb,  1  Jacob  ft  W.  589;  Chap- 
tnanT.Beaeh,  1  Id. 594;  ^iniC& y.  JiByoi^ 4 Beay.  502;  Seighortner v.Weiaenbom^ 
20  N.  J.  Eq.  172;  Henn  y.  Walsh,  2  Edw.  Ch.  129;  Cfarretson  y.  Weae^,  3  Id. 
385;  Jackson  y.  DeForrest,  14  How.  Ft.  81;  Popper  v.  Sdmader,  7  Abb.  Pr., 
N.  8.,  50.  In  Qoodman  y.  WhMoomh^  ss^ra,  lattd  Eldon  says:  "Hiis  is  a  bill 
filed  for  the  dissolution  of  a  partnership.  If  the  court  csa  now  see  that 
that  must  be  done,  it  follows  yery  much  of  course  that  a  receiyer  must  be 
appointed.  But  if  the  case  stands  in  such  a  state  that  the  court  csnnot  see 
whether  it  will  be  dindyed  or  not,  it  will  not  take  into  its  own  hands  the 
conduct  of  a  partnership  which  only  may  be  dissolyed.  It  may  be  a  ques- 
tion whether  the  court  will  not  restrain  a  partner,  if  he  has  acted  improperly, 
from  doing  certain  acts  in  future;  but  if  what  he  has  done  does  not  give  the 
other  party  a  right  to  haye  a  dissolution  of  the  partoership,  what  right  has 
the  court  to  appoint  a  receiyer  and  make  itself  manager  of  every  trade  in 
the  kingdom?  Where  partners  differ,  as  they  sometimes  do  when  they  enter 
into  another  kind  of  partnership,  they  should  recollect  that  they  enter  it  for 
better  and  worse,  and  this  court  has  no  Jurisdiction  to  make  a  separation 
because  one  of  them  is  more  sullen  or  less  good-tempered  than  the  other. 
And  this  court  will  not  interfere  unless  there  is  a  cause  of  separation  which 
in  the  one  case  must  amount  to  downright  cruelty,  and  in  the  other  must  be 
conduct  amounting  to  an  entire  exclusion  of  the  partner  from  his  interest  In 
the  partnership. " 

A  receiver  will  be  denied  where  the  bill  shows  nothing  more  than  minor 
dissensions  or  breaches  of  duty;  as  mere  want  of  co-operation  by  one  of  the 
partners:  Roberts  v.  Eberhart,  Kay,  148;  or  a  quarrel  between  the  partaerss 
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jTom  t.  WaUk,  2  Bdw.  Ch.  129.  Soma  tttriooa  miaooudiiet  or  breftoh  of 
dn^  most  bo  ■hown.  Exdoaioa  of  a  |^ortaor  is  nid  to  bo  ono  of  tiio  otrong- 
mk  groonds  for  iq^pmntount  of  m  noeivor:  GkNoem  t.  J^fH$if  2  Aabm.  296; 
IFiZiM  T.  Cfremmood,  I  Swaost  471;  CkmH  ▼•  Harrk,  Tom.  ft  B.  62fi.  And 
oo  the  fact  that  mntoal  oonfldonno  has  beoa  deatn^od  ia  a  atrong  olomoot  in 
infliionfling  the  ooiirt  in  grantiiig  relief  by  appointment  of  a  rooeiTor:  SmUh 
Y.  Jeifet^  4  Beav.  433.  What  are  aniBeiontly  Btrang  groonda  for  diHolntion 
baa  already  been  atated  tmie. 

Plaintiff  being  bound  to  show  a  olear  oanao  for  dindlntion  to  entitle  him 
to  the  appointment  of  a  reoeiver,  it  ii  held  that  if  the  allegationa  of  his  bill 
ehowing  a  prima/aeU  caoae  are  folly  and  poaitiyely  denied  in  the  answer,  his 
caae  faOs,  and  the  relief  will  be  refused:  ffenn  ▼.  Walth,  2  Edw.  Ch.  130. 
Tlma  where  the  ezistenoe  of  the  partnerahip  ia  positively  denied,  it  is  proper 
for  the  court  to  refose  to  appoint  a  reoeiTor,  espeoially  where  losa  might 
vesolt  from  the  appointment^  and  defendant  ii  not  alleged  to  be  insolvent: 
Pepper  ▼.  Schneider,  7  Abb.  Pr.,  ^.  &,  66;  QoMimg  t.  Bairn,  4  Sand.  716; 
Kerr  v.  Potter,  6  GUI,  404;  Nutting  v.  CoU,  7  K.  J.  Bq.  589.  Bat  the  coort 
xnay,  upon  the  denial  of  the  partnership,  on  motion  for  a  receiver,  take  tes- 
timoaiy  aa  to  its  existence,  and  determine  sadh  fact  for  the  porpoees  of  the 
motion:  See  opinion  by  Brewer,  J.,  in  Hottenetein  v.  Cimrad,  9  Kan.  440. 
'Where  there  are  coonter-cfaaiges  of  miacondnot>  and  it  cannot  be  ascertained 
from  the  face  of  th«  proceedings  which  partner  is  entitled  to  relief,  a  receiver 
may  be  refnsed:  Eenn  v.  Wakh,  2  Edw.  Ch.  129.  And  where  the  plaintifl 
ia  tiie  sole  partner  in  possession,  and  defendant  makes  no  objection  to  his 
•etHing  the  partnership  affidrs,  and  denies  that  he  has  ezdnded  plaintiff^  or 
is  gQJlty  of  any  breach  of  duty,  a  receiver  will  be  denied:  Smith  v.  Lowe,  I 
Edw.  Ch.  33. 

While  coorta  will  not  interfere  to  appoint  a  receiver,  onless  a  diasolntico 
ia  aooght^  and  it  is  apparent  that  plaintiff  will  ultimately  be  entitled  to  a 
4leeree,  it  does  not  follow  that  the  mere  faet  of  the  case  as  presented  being 
aoffioiant  to  warrant  a  decree  for  dissolntica  will  itself  constitate  sa£Scient 
^^roond  for  a  receiver,  in  the  absence  of  improper  conduct  or  breach  of  doty 
by  the  defendant  partner:  Harding  v.  Ghver,  18  Ves.  281;  Loomie  v.  Me- 
Kemde,  31  Iowa,  425.  When,  however,  in  addition  to  the  fact  of  dissolation, 
•or  a  right  to  dissolve  the  firm,  it  is  shown  that  defendant  is  insolvent,  and 
that  there  is  danger  of  loss  if  the  firm  asseta  are  intrusted  to  his  charge,  good 
^roond  is  presented  to  entitle  plaintiff  to  the  aid  of  a  receiverx  BandaU  v. 
MorreU,  18  N.  J.  Bq.  343;  WiUiammm  v.  WiUon,  1  BUnd,  418;  Boamm  v. 
MaauO,  27  Md.  679;  Lafimi  v.  Deeme,  52  How.  P^.  41;  Denom  v.  Fou^,  2 
Ffeuge,400. 

A  receiver  will  not  generally  be  appointed  without  notice  to  the  adverse 
par^,  but  when  necessary  to  prevent  irreparable  injury,  this  may  be  done; 
'^MDOJi  V.  Jtffriee,  2  Aahm.  296. 

Upon  final  judgment^  it  is  competent  for  the  court  to  appomt  a  receiver  m 
(art  of  the  decree^  and  direct  him  to  take  possession  of  the  partnership  prop- 
•erfy,  and  sell  it;  and  to  collect  the  debts  and  distribute  the  prooeedst 
SdmUe  V.  Hoffman,  18  Tex.  678. 

DSATB  OF  Pabxnib  HAS  EmcTT  o»  D188OLVINO  FiBM:  ChUde  v.  Hyde,  Tl 
Am.  Dec  113,  and  note  115. 

WhEU  LaKD  18  PlTBCHASXD  BT  PaBTNBRSHIP  WITH  PaBTNXBSHZP  FuSTIM^ 

mod  used  for  partnership  purpoees,  upon  dissolution  of  the  firm  by  the  death 
of  one  of  the  partners  his  share  of  the  land  descends  to  his  heir  at  law  as 
teal  estate:  Summeg  v.  PaUon,  86  Am.  Dec  451,  and  note  454. 
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(58  PuixrfXTAivxA  State,  OflL] 

XamtnT  or  Tax-patib  d  Suwwuuit,  whebm  Monbt  is  to  bb 
bj  taTfttion  or  ezpaoded  firam  the  trowiry,  to  entitla  him  to 
equity  to  teit  tho  Talidity  of  the  ]»w  whidi  prapoies  the 


IinBOBinoira  ov  CosBTiTonov  as  to  LMiBLisioir  abx  Eqvallt  'BMwmsnwm 
when  they  arise  1^  impliostion  ss  ^7  eTptesiioB,  sad  this  is  the  sue 
when  the  legisUtiTe  prorisiaQ  is  repngiisat  to  some  pcQf?isiott  of  the 
oonstitiitiioiL 

EzFBnsxoii  ov  Onb  Tbiho  or  Comwih'utioh  d  HaanuBiLT  the  aT)rliisi« 
of  things  not  expressed,  sad  this  is  espeeisUy  tnie  of  ooostttatiansl  pio- 
TisioDS,  deolsratory  in  their  nstnre. 

OoRBRTUTiON  18  Alwatb  TO  BB  UaDBBSTOOD  bk  xts  plsin»  untfwhTiiwJ  sense. 

LbOISLATUBB  ICU8T  PBPORTBB   KBOnSAKT  BBOULATlOn  AS  TO  WSAXBfBB 

MAT  BB  RiQUXBBD  to  xosiiie  the  foil  sad  free  ezereise  of  the  xj^ts  of 
electors  under  the  oonstitation,  hat  snch  regnlirfaons  most  he  sobocdlnsAs 
to  the  enjoyment  of  the  xig^t. 

Ko  CoNsnTDTioKAL  QuALmoATSOH  ov  Blbotob  oav  bb  Abbzdqbd^  added 
to»  or  altered  by  legislation^  or  the  pretsnse  of  legislation. 

pBBKSTLVAirzA  RBQurTBT  AoT  ov  Apbil  4^  1868^  Dbolabbd  to  bb  Ub» 
oonstitdtional,  npon  the  ground  that  a  registry  law  must  not  abcidge^ 
add  to^  or  alter  the  ooastitutiaQal  qualifications  of  the  Toter. 


Two  billB  in  equity,  having  for  their  object  to  test  the 
Btitutionality  of  the  registry  law  of  1868.  The  first  was  filed 
by  the  plaintifis  against  the  aldermen  of  the  city  of  Philar 
delphia;  and  the  other  was  against  the  members  of  the  select 
and  common  councils  of  Philadelphia,  as  well  as  the  alder- 
men, etc.    The  material  facts  appear  in  the  opinion. 

G.  W.  Biddle  and  W.  L.  Hint^  and  F.  Sheppard  and  H.  U. 
PhiUipSf  for  the  plaintiffs. 

W.  B.  Mann  and  W.  H.  Bawle^  for  the  defendants. 

By  Court,  Thompson,  C.  J.  The  first  of  these  bills  was  filed 
by  the  plaintiffs,  residents,  tax-payers,  and  qualified  voters  of 
this  city,  against  the  defendants,  the  aldermen  of  the  city,  to 
restrain  them  from  exercising  certain  powers  and  authority  in 
their  aggregate  capacity,  which,  it  is  alleged,  they  claim  to  be 
conferred  upon  them  by  the  provisions  of  an  act  of  assembly, 
passed  April  4, 1868,  entitled  "A  further  supplement  to  the 
act  relating  to  the  elections  of  the  commonwealth  ";  and  from 
appointing  or  attempting  to  appoint  canvassers  as  directed  in 
and  by  the  said  act;  or  from  interfering  or  intermeddling  with, 
or  obstructing  or  attempting  to  obstruct,  the  qualified  voters 
of  this  commonwealth,  by  any  act  or  means  whatever,  tram 
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fbe  enjoyment  of  the  rights  of  electors  secured  to  them  by  the 
ccMistitation  of  the  commonwealth.  The  second  bill  is  to 
the  same  effect,  by  parties  possessing  like  qualifications,  and 
including  as  defendants  the  members  of  select  and  common 
ooancils  of  the  city,  the  city  commissioners,  controller  and 
treasurer  of  the  city,  as  well  as  the  aldermen. 

These  bills  question  the  constitutionality  of  the  act  of  as- 
sembly referred  to,  and  familiarly  known  as  the  ''registry 
act,"  and  charge,  among  other  matters,  that  a  large  sum  of 
money  will  be  required  from  the  city  treasury  to  put  the  act 
into  operation,  which,  as  tax-payers,  they  are  interested  to 
prevent,  and  which  would  be  wholly  misapplied,  the  act  be- 
ing, as  they  allege,  unconstitutional  and  Toid.  The  right  of 
the  plaintiffs  to  interfere  on  these  grounds  was  not  disputed, 
neither  do  I  think  it  could  have  been  at  any  time  since  the  de- 
cision in  SharplesB  v.  Mayor  etc.j  21  Pa.  St  147  [69  Am.  Dec. 
759],  and  Moen  v.  City  of  Reading,  21  Id.  188.  In  both  it  was 
conceded  that  the  interest  of  a  tax-payer,  where  money  was  to 
be  raised  by  taxation,  or  expended  from  the  treasury,  was 
safficient  to  entitle  him  to  proceed  in  equity  to  test  the  valid- 
ity  of  the  law  which  proposed  the  assessment  or  expenditure. 
To  this  effect  is  Mott  v.  Pennsylvania  R.  R.  Co,,  80  Id.  9  [72 
Am.  Dec.  664].  That  we  have  power  to  enjoin  the  respond- 
ents has  not  been  disputed.  The  cases  of  Kerr  v.  Trego,  47 
Id.  292,  and  Irving  v.  Thompson,  43  Id.  879,  if  authority  were 
wanting,  would  be  sufficient  for  this. 

The  power  of  this  conrt,*and  its  duty,  to  declare  an  act  of 
assembly  unconstitutional,  if  it  be  plainly  so,  is  no  more  to 
be  doubted  than  its  power  to  declare  an  instrument  of  writing 
void  for  want  of  due  execution.  This  power  is  not  disputed. 
What  shall  be  the  test  of  want  of  constitutional  sanction  is  a 
question  of  mortr*  or  less  difficulty  in  all  cases  involving  it.  It 
is  usual,  on  the  part  of  those  who  insist  on  the  constitution- 
ality of  any  given  statute,  to  claim  that  it  must  be  regarded 
as  constitutionaL  unless  expressly  prohibited  by  some  pro- 
vision in  the  constitution.  In  other  words,  in  construing  the 
constitution  of  the  state,  whatever  is  not  expressly  denied  to 
the  legislative  power  is  possessed  by  it.  The  opposite  of  this 
rule,  I  may  remark,  is  the  rule  of  construction  of  the  federal 
constitution.  I  assent  to  this,  but  not  that  the  inhibitions  of 
the  constitution  must  be  always  express.  They  are  equally 
effective,  and  not  less  to  be  regarded,  when  they  arise  by  im« 
plication,  and  this  is  the  case  when  the  legislative  provision  is 

Dml  You  XCVm— IB 


274  Page  v.  Allen.  [P 

repugnant  to  some  provision  of  the  constitution:  Leib  y,  Coi»- 
monwedUh,  9  Watts,  200;  Hill  v.  Humphreys,  6  Watts  &  & 
424  [39  Am.  Dec.  117];  EaHn  v.  Raub,  12  Serg.  &  R.  830; 
Commonwealth  v.  Maxwell,  27  Pa.  St  444;  Chaee  v.  Miller,  41 
Id.  403.  To  illustrate  this  idea:  the  executive  power  of  the 
state,  under  the  constitutiony  is  lodged  in  a  governor;  and  the 
legislative,  in  a  senate  and  house  of  representatives.  It  would 
be  manifestly  repugnant  to  these  provisions  of  the  oonstitu* 
tion  if  an  act  of  assembly  should  provide  for  the  election  of 
two  executives,  or  two  senates  and  houses  of  representatives,  at 
the  same  election;  yet  it  would  be  unconstitutional  only  by 
implication,  there  being  no  express  prohibition  on  the  subject 
So,  in  regard  to  qualification  for  office.  An  act  which  should 
require  a  residence  in  the  state  for  ten  years,  instead  of  three, 
or  an  age  of  fifty  years,  or  freehold  estate,  in  order  to  be 
eligible  to  the  office  of  representative,  would  be  void  for  repug- 
nancy, because  differing  from  the  qualification  expressed  in 
the  constitution,  and  would  be  so  only  by  necessary  implica- 
tion,— necessary  to  keep  legislation  within  the  paramount  rules 
of  the  constitution.  The  expression  of  one  thing  in  the  con- 
stitution is  necessarily  the  exclusion  of  things  not  expressed. 
This  I  regard  as  especially  true  of  constitutional  provisions 
declaratory  in  their  nature.  The  remark  of  Lord  Bacon, 
'^  that,  as  exceptions  strengthen  the  force  of  a  general  law,  so 
enumeration  weakens,  as  to  things  not  enumerated,"  expresses 
a  principle  of  common  law  applicable  to  the  constitution, 
which  is  always  to  be  understood  in  its  plain,  untechnical 
sense:  Commonwealth  v.  Clark,  7  Watts  &  S.  127. 

These  instances  illustrate  the  principle  of  the  authorities, 
which  hold  that  acts  repugnant  to  the  constitution  are  void 
by  implication,  and  at  the  same  time  they  also  illustrate  the 
inquiry  in  the  case  in  hand  whether  this  act  is  constitutional. 

In  article  3,  section  1,  the  constitution  declares:  ''In  elec- 
tions by  the  citizens,  every  white  freeman  of  the  age  of  twenty- 
one  years,  having  resided  in  this  state  one  year,  and  in  the 
election  district  where  he  intends  to  vote  ten  days  immediately 
preceding  such  election,  and  within  two  years  paid  a  state  or 
county  tax,  which  shall  have  been  assessed  at  least  ten  days 
before  the  election,  shall  enjoy  the  rights  of  an  elector;  but  a 
citizen  of  the  United  States  who  had  previously  been  a  quali- 
fied voter  of  this  state,  and  removed  therefrom  and  returned, 
and  who  shall  have  resided  in  the  election  district,  and  paid 
taxes  as  aforesaid,  shall  be  entitled  to  vote  after  residing  in 
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Che  state  six  months;  provided,  that  white  freemen,  citiiene 
of  the  United  States,  between  the  ages  of  twenty-one  and 
twent]f-two  years,  and  having  resided  in  the  state  one  year, 
and  in  the  election  district  ten  days  as  aforesaid,  shall  be  en- 
titled to  vote,  although  they  shall  not  have  paid  taxes/' 

These  are  the  constitutional  qualifications  necessary  to  be 
an  elector.  They  are  defined,  fixed,  and  enumerated  in  that 
instmrnent.  In  those  who  possess  them  is  vested  a  high,  and 
to  freemen,  sacred,  right,  of  which  they  cannot  be  divested  by 
any  but  the  power  which  established  them;  viz.,  the  people, 
in  their  direct  legislative  capacity.    This  will  not  be  disputed. 

For  the  orderly  exercise  of  the  right  resulting  from  these 
qualifications,  it  is  admitted  that  the  legislature  must  prescribe 
necessary  r^ulations  as  to  the  places,  mode,  and  manner,  and 
whatever  else  may  be  required,  to  insure  its  full  and  free  exer- 
cise. But  this  duty  and  right  inherently  imply  that  such  regu- 
lations are  to  be  subordinate  to  the  enjoyment  of  the  right,  the 
exercise  of  which  is  regulated.  The  right  must  not  be  im- 
paired by  the  regulation.  It  must  be  regulation  purely,  not 
destmction.  If  this  were  not  an  immutable  principle,  ele- 
m^its  essential  to  the  right  itself  might  be  invaded,  frittered 
away,  or  entirely  exscinded  under  the  name  or  pretense  of 
regulation,  and  thus  would  the  natural  order  of  things  be 
subverted  by  making  the  principal  subordinate  to  the  acces- 
sary. To  state  is  to  prove  this  position.  As  a  corollary  of 
this,  no  constitutional  qualification  of  an  elector  can  in  the 
least  be  abridged,  added  to,  or  altered  by  legislation  or  the 
pretense  of  legislation.  Any  such  action  would  necessarily 
be  absolutely  void  and  of  no  effect.  We  hold,  therefore,  what, 
indeed,  was  not  expressly  denied,  that  no  regulation  can  be 
valid  which  would  have  the  effect  to  increase  the  district  or 
state  residence  prior  to  the  time  of  an  offer  to  exercise  the 
tight  of  an  elector,  or  which  would  impose  other  or  additional 
taxation  or  assessments  than  those  provided  in  the  constitu- 
tion. 

With  these  principles  in  view,  we  are  to  inquire  how  far  the 
provisions  of  the  act  of  assembly  in  question  confiict,  if  at  all, 
with  the  provisions  of  the  constitution  on  the  subject  of  the 
qualifications  and  rights  of  electors.  Before  procceeding  to 
ibis,  however,  I  must  remark  that  the  regulations  in  the  act 
are  materially  distinct  and  different  in  the  other  portions  of 
the  state  from  those  proposed  and  intended  for  this  city.  I 
have  not  time  or  room  in  this  opinion  to  point  them  out.  Avery 
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cursory  reading  of  the  act  will  suffice  to  show  it.  In  the  citj 
they  are  more  complex,  and  consequently  render  the  chances 
of  registration,  in  my  opinion,  more  difficult  and  precarious. 
For  myself,  I  think  a  material  diversity  of  regulation,  not  the 
result  of  locality  merely,  but  of  policy,  between  difierent  parts 
of  the  state,  is  itself  a  violation  of  the  guaranty  in  the  bill  of 
rights,  that  *' elections  shall  be  free  and  equal''  to  all  those 
possessed  of  the  designated  qualifications.  If  policy,  and  not 
locality  or  physical  necessity,  be  allowed  as  reasons  for  a  great 
diversity  of  regulation,  the  political  bias  of  a  section  might 
become  the  pretext  for  the  complication  of  r^ulations,  in 
order  to  enjoy  the  rights  of  an  elector,  so  as  to  be  destructive 
of  the  right  itself.  If  all  the  citizens  are  within  the  equal 
protection  of  the  provision  quoted,  that  *^  elections  shall  be 
free  and  equal,"  then  they  are  subject  only  to  such  diversities 
as  grow  out  of  locality  alone,  in  my  judgment,  not  to  increased 
trouble  and  expense  in  establishing  their  qualifications  or  un- 
certainty in  doing  it. 

But  to  proceed  with  the  inquiry  proposed  above:  in  answer 
to  the  argument  that  the  legislature  could  not  constitution- 
ally authorize  the  aldermen  of  the  city  to  act  as  a  board  for 
the  purpose  of  appointing  boards  of  canvassers,  because  they 
might  not  be  willing  to  act,  we  think  the  contingency  referred 
to  hardly  sufficient  to  produce  such  a  conclusion.  We  are  not 
prepared  to  say  at  this  time  that  they  might  not  be  compelled 
to  assemble  and  act.  It  is  not  likely,  however,  that  they  would 
ever  refuse. 

It  is  provided  in  the  act  that  the  board  of  canvassers  in  the 
several  districts  shall  not  be  constituted  all  of  one  political 
party.  As  there  is  no  obligation  on  any  one  to  adhere  for  any 
definite  length  of  time  to  a  professed  preference  for  any  politi- 
cal party,  the  rule  or  qualification  is  utterly  uncertain  in  its 
nature,  and,  to  a  great  extent,  in  practice.  In  times  of  great 
excitement  and  political  changes,  the  rule  would  exist  but  in 
name,  while  in  fact  it  might  not  exist  at  all.  It  is  a  profier  of 
fairness  so  far  as  diversity  of  political  sentiment  is  concerned, 
without  the  slightest  assurance  that  it  will  be  so  in  fact.  We 
cannot,  however,  correct  unwise  legislation,  and  we  see  nothing 
in  it  repugnant  to  any  constitutional  provision,  and  it  is  not 
expressly  prohibited. 

But  considerations  more  directly  affecting  the  questions  of 
the  case  claim  attention.  The  thirteenth  and  fourteenth  seo- 
tions  of  the  act  prescribe  the  duties  of  the  canvassers  most 
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important  to  be  considered  in  thia  inqniry,  and  these  provis* 
ians  will  therefore  demand  some  particularity  of  notice. 

lo  the  first  place,  the  canvassers  for  the  election  districts  in 
the  city,  to  be  appointed  by  the  board  of  aldermen,  as  pro- 
Tided  in  the  twelfth  section,  are  required  to  meet  in  their  re- 
spective districts  on  the  first  Monday  of  September,  annuaUy, 
and  on  that  and  the  two  ensuing  days  "  make  out  an  alpha- 
betical list  of  all  such  persons  as  they  shall  know  to  be  quali- 
fied electors,  who  have  voted  at  any  preceding  general  election," 
etc.,  designating  therein  whether  the  voter  is  a  housekeeper  or 
boarder,  and  his  occupation,  and  with  whom  he  boards,  if  not 
a  housekeeper.    When  this  list  shall  have  been  completed,  it 
is  to  be  subscribed  and  sworn  to  by  the  canvassers,  or  a  ma- 
jority, and  three  copies  made,  one  to  be  delivered  to  the  city 
commissioners,  one  to  the  board  of  aldermen,  and  the  third 
to  be  retained  by  the  board  of  canvassers.    This  list  the  city 
commissioners  are,  on  its  receipt,  to  have  immediately  printed 
and  posted  in  at  least  two  places  in  the  district,  with  a  "  no- 
tice thereon  that  the  boards  of  canvassers  will  meet  at  the 
places  of  holding  the  general  elections,  on  the  twelfth  day  pre- 
ceding the  general  election  day,  and  for  two  days  then  next 
ensuing,  for  the  purpose  of  revising,  correcting,  adding  to  and 
subtracting  from,  and  completing  the  list"   It  will  be  observed 
that,  in  making  out  the  primary  list,  only  those  citizens  are  to 
be  roistered  who  are  known  to  the  board  to  be  qualified  elec- 
tors "  who  have  voted  at  some  preceding  election."    How  this 
fact  is  to  become  known  to  the  board  other  than  personally  is 
not  provided  for,  and  of  course  is  left  to  them  to  determine. 
Doubtless  it  would  naturally  be  construed  as  resting  in  their 
personal  knowledge  exclusively,  as  they  are  bound  to  make 
oath  to  the  list  as  the  list  of  voters  known  by  them.    I  see 
not  how  any  other  construction  is  possible,  in  the  absence  of 
any  authority  to  receive  evidence  of  the  fsLCi  from  any  other 
source.    On  this  construction,  and  I  think  it  the  true  one,  the 
primary  list  would  necessarily  be  small,  with  every  disposition 
to  fiEomess  on  the  part  of  the  board.    The  personal  knowledge 
of  each  member  would  not  be  likely  to  extend  to  any  great 
number  of  voters;  but  when  the  concurrent  knowledge  of  a 
majority  is  required,  it  is  fair  to  presume,  if  they  be  conscien- 
tious men,  that  the  primary  list,  in  any  district,  would  be  but 
a  small  proportion  of  the  actual  number  of  constitutionally 
qualified  voters. 
This  being  so,  numbers,  probably  a  majority,  of  the  electors 
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in  many  districts  would,  in  order  to  be  registered  and  entitled 
to  vote,  be  obliged  to  apply  to  the  canvassers,  who  are  to  meet 
on  the  twelfth  day  before  the  day  of  holding  the  general  elec- 
tion, and  on  that  and  the  two  following  days,  between  the 
hours  of  ten,  a.  m.,  and  seven,  p.  m.,  of  each  day,  make  the  proof 
required  by  section  14  of  the  act  in  order  to  procure  registra- 
tion.   The  provisions  on  this  subject  are  as  follows:  — 

**  Each  person  so  claiming  to  be  entitled  to  vote  therein  Bhall 
produce  at  least  one  qualified  voter  of  said  division  as  a  wit- 
ness of  the  residence  of  said  claimant  in  said  division  fiir  the 
period  of  at  least  ten  days  next  preceding  the  general  electioQ 
then  next  ensuing;  which  witness  shall  take  and  subscribe  an 
a£Bdavit  to  the  fiax^ts  stated  by  him;  which  affidavit  shall  de- 
fine clearly  the  residence  of  the  person  so  claiming  to  be  a 
voter;  and  the  person  so  claiming  the  rights  to  be  registered 
shall  also  take  and  subscribe  an  affidavit  stating  where  he  was 
bom;  that  he  is  a  citizen  of  this  commonwealth,  and  of  the 
United  States;  and  if  a  naturalized  citizen,  shall  also  present 
his  certificate  of  naturalization  for  examination,  unless  ho  shall 
have  been  a  voter  in  such  election  district  tar  five  years  then 
next  preceding  the  general  election  then  next  ensuing;  that  bo 
has  resided  in  this  commonwealth  one  year,  or  if  formerly  a 
citizen  therein,  and  has  removed  therefiiom,  that  he  has  re- 
sided therein  six  months  next  preceding  the  general  election 
then  next  following;  that  he  has  not  moved  into  the  division 
for  the  purpose  of  voting  therein;  that  he  has  not  been  regis- 
tered as  a  voter  elsewhere;  which  said  affidavits,  both  of  the 
claimant  and  his  witness,  shall  be  preserved  by  the  can- 
vassers." 

The  time  for  revising  this  list  is  to  be  closed  at  seven  o'clock, 
p.  M.,  on  the  evening  of  the  tenth  day  preceding  the  general 
election.  Then  the  canvassers  are  required  to  make  four 
copies  of  the  revised  list:  one  for  the  board  of  aldermen,  which 
is  to  be  accompanied  by  the  affidavits  of  the  applicants  and 
witnesses;  one  to  the  assessors  of  the  ward,  who  shall  there- 
upon immediately  assess  a  tax  according  to  law  upon  every 
person  whose  name  is  contained  on  said  list,  and  deliver  the 
same  to  the  city  commissioners,  who  shall  cause  a  sufficient 
number  of  copies  to  be  printed  for  the  use  of  the  receiver  of 
taxes,  one  of  which  they  shall  deliver  to  the  judges  and  in- 
spectors of  election  of  the  division;  and  as  to  this  list,  section 
15  provides  thus:  "  The  only  evidence  that  such  person  has 
resided  ih  such  election  division  for  ten  days  next  preceding 
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Boch  election  shall  be  the  fact  that  his  name  is  fonnd  thereon 
a3  hereinbefore  provided;  and  the  reception  of  the  vote  of  any 
person  not  so  proved  shall  constitute  a  misdemeanor  in  the 
election  d£5cer8  so  receiving  it;  and  on  conviction  thereof,  the 
election  officers  so  offending  shall  be  subject  to  a  fine  not  ex- 
ceeding five  hundred  dollars,  and  imprisonment  not  exceed- 
ing one  year,  at  the  discretion  of  the  court." 

How  is  it  possible,  after  seven  o'clock,  p.  m.,  of  the  tenth  day 
before  the  election  day,  that  four  lists  of  the  voters  of  the  divis- 
ion, especially  in  heavy  districts,  can  be  made  out  in  lime  for 
the  assessors  of  the  ward  to  assess  a  tax  on  every  person  whose 
name  appears  on  the  list  as  registered  by  the  act,  before  twelve, 
n.,  of  the  night  of  the  tenth  day  before  the  election,  even 
Buppoeing  them  bound  to  be  in  attendance  at  some  particu- 
lar spot  for  the  purpose,  —  which  they  are  not, — is  certainly 
not  easy  to  comprehend;  and  without  all  this  be  done,  the 
elector  must  be  deprived  of  his  right  to  vote.  Notwithstand- 
ing his  name  might  be  on  the  list,  still  the  act  requires  assess- 
ment in  all  such  cases  to  complete  registration.  If  that  should 
be  wanting,  the  process  would  not  be  complete;  he  would  not 
be  entitled  to  a  vote  as  a  necessary  result.  Tbis  must  be  so^ 
or  the  required  assessment  of  all  persons  whose  names  were  to 
be  placed  on  the  revised  list  was  intended  for  an  unneoessary, 
idle  ceremony.  This  we  are  not  to  suppose.  It  would  require 
a  great  decree  of  credulity  to  believe  that  hundreds,  nay,  thou- 
sands, of  voters  in  the  city  would  not  be  deprived  of  their  con- 
stitutional rights  of  electors  by  this  process,  abridged  in  time 
for  execution,  as  we  have  shown  it  would  be.  The  accumula- 
tion of  affidavits,  not  oaths  merely;  the  attendance  on  the 
board  of  canvassers,  it  may  be,  day  after  day  (for  the  act  con- 
templates that  there  may  be  required  three  days  to  revise  the 
list),  in  hearing  applicants  for  registration;  the  necessary 
application  by  the  voter  to  be  assessed,  which,  if  made  at  all, 
cannot  be  earlier  than  in  the  night-time  of  the  last  of  the  ten 
days  after  the  list  shall  have  been  made  out;  the  subjection  to 
the  assessment  of  a  tax  to  complete  the  process,  whether  the 
voter  may  have  previously  thereto  been  assessed,  or  even  paM 
taxes  or  not;  and  the  knowledge  that,  after  all  this,  voters  will 
at  the  polls  be  subject  to  be  challenged,  and  all  that  has  been 
required  and  proved  may  have  to  be  proved  again, — for  the  fact 
of  registration  is  conclusive  of  nothing;  it  is  only  its  absence 
which  is  conclusive,  and  that  against  the  citizens,  —  are  such 
a  succession  of  embarrassments,  if  nothing  more^  as  to  be 
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equivalent  in  many  cases  to  a  denial  of  the  right  of  the  elector 
altogether,  —  an  overthrow  of  the  guaranty  of  the  constitation 
that  '^  elections  shall  be  free."  I  fully  subscribe  to  what  was 
said  by  the  court  in  the  case  of  Commonwealth  v.  JfoxtosQ,  27 
Pa.  St.  444:  ''A  law  intended  to  take  away,  or  unneoessarily 
postpone  or  embarrass,  the  right  of  election  would  be  set  aside 
as  unconstitutional."  This  principle  is  effected  by  any  un- 
necessary embarrassment  of  the  rights  of  the  elector.  Nor  is 
the  evil  distinguishable  between  the  consequences  of  an  act 
intended  to  embarrass,  and  one  that  does  embarrass  unneces* 
sarily  without  intending  it  In  my  judgment,  this  view,  if 
there  was  nothing  else  to  complain  of,  ought  to  set  aside  this 
act 

But  there  are  more  obvious  and  clear  violations  of  the  ooq- 
stitutional  rights  of  electors  in  the  provisions  of  the  section 
quoted;  and  as  to  these,  a  majority  of  us  fully  concur,  and 
mainly  rest  this  decision. 

The  constitution  requires  a  previous  residence,  when  the  cit- 
iseii  offers  to  vote,  of  ten  days  in  the  district.  The  act  requires 
ten  days'  residence  in  order  to  be  admitted  to  registration,  and 
proof  to  be  made  at  least  ten  days  before  election  day.  This 
is  a  plain  requirement  of  proof  of  twenty  instead  of  ten  days, 
as  required  by  the  constitution.  The  words  of  this  provision 
are  peculiar.  They  are:  "The  person  so  claiming  to  be  enti- 
tled to  vote  shall  produce  at  least  one  qualified  voter  of  the 
said  division  as  a  witness  of  the  residence  of  said  claimant  in 
said  division  for  the  period  of  at  least  ten  days  next  preceding 
the  general  election  next  ensuing."  The  witness  is  to  prove  a 
fact  which  has  transpired  at  the  time  he  subscribes  the  oath; 
namely,  a  residence  of  ten  days.  He  is  not  to  swear  to  facts 
that  might  raise  a  presumption  that  the  elector  would  reside 
in  the  district  ten  days  immediately  preceding  the  election, 
but  to  depose  to  his  knowledge  of  actual  residence;  and  that 
nobody  can  do,  unless  it  has  taken  place.  If,  therefore,  the 
witness  could  affirm  to  only  nine  days'  residence  in  the  district 
when  called  before  the  canvassers,  the  right  of  registration 
would  not  be  made  out;  and  although  on  election  day  the  cit- 
hsen  may  have  resided  nineteen  days  in  the  district,  he  would 
be  deprived  of  his  vote,  because  not  on  the  list.  The  absence 
of  his  name  there  is  made  conclusive  evidence  against  hia 
right.  The  law,  as  it  stands  in  regard  to  proof  of  residence 
before  the  board  of  canvassers,  is  incapable  of  being  adminis- 
tered in  any  other  way.    No  witness  would  be  hardy  enough 
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to  Bwear  to  a  residence  which  had  not  transpired.    It  is  in- 
capable  of  proof,  and  yet  it  is  required. 

In  Commonwealth  v.  Comiskj  6  Binn.  249,  it  was  held  that  a 
witness,  undertaking  to  swear  to  a  fact  of  which  he  had  no 
knowledge,  is  guilty  of  perjury,  although  the  fact  might  turn 
oat  to  be  true. 

It  was  admitted  on  argument  by  one  of  the  learned  counsel 
for  the  respondents,  and  who  also  admitted  an  agency  in  pre. 
paring  the  act,  that,  as  it  stood,  it  was  a  mistake, — "a  blunder,^' 
—  but  he  proposed  no  remedy  which  we  are  competent  to 
adopt.  We  cannot  say  that  the  canvassers  shall  receive  other 
evidence  than  that  required  by  the  act.  In  short,  it  is  not 
possible  to  prove  the  constitutional  term  of  residence  before  it 
has  taken  place.  If,  as  suggested,  the  name  appearing  on  the 
registry  ten  days  before  the  election  were  intended  to  be  evi* 
dence  that  the  voter  was  a  resident  in  the  district  at  the  time 
of  registration,  why  was  proof  required  of  any  time  before  the 
day  of  registration?  And  if  on  that  day,  of  course  it  would  be 
no  evidence  of  continued  residence  up  to  the  day  of  election, 
as  required,  and  would  be  an  idle  ceremony  merely.  The 
view  urged  is  impossible  to  be  entertained,  because  the  express 
provisions  of  the  section  will  not  admit  of  it,  and  besides,  no 
opinion  of  any  court  could  insure  uniformity  in  the  boards  of 
canvassers  on  this  point,  even  if  the  views  suggested  were  pos- 
sible to  be  adopted. 

Precisely  the  same  difficulty  extends  to  the  cases  of  persons 
coming  to  reside  in  the  state,  or  of  returned  citizens.  Each 
must  anticipate  the  period  of  constitutional  qualification  by 
ten  days'  residence  more  than  is  required  by  its  provisions; 
that  is  to  say,  they  must  prove  the  constitutional  requirement 
complete,  in  order  to  be  registered,  ten  days  before  exercising 
the  right  of  voting.  This  adds  to  that  qualification  ten  days. 
One  year  and  ten  days  in  the  one  case,  and  six  months  and 
ten  days'  residence  in  the  other,  is  the  requirement  of  the  act. 
The  proof  cannot  be  made  before  the  board  of  canvassers  in 
any  other  way,  in  accordance  with  the  act,  and  in  this  way  the 
requirement  is  clearly  violative  of  the  constitution,  which  con- 
cedes the  right  to  vote  if  the  period  of  residence  be  complete  at 
the  moment  the  offer  to  vote  is  made. 

In  regard  to  persons  entitled  to  vote  on  age,  supposing  any 
provision  for  registration  in  Cavor  of  that  class  exists  at  all, 
which  is  doubtful,  the  proposed  voter  is  to  prove,  by  a  qualified 
voter  of  the  district,  bis  right  before  it  has  accrued,  if  it  hap- 
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pens  that  he  will  arrive  at  age  less  than  ten  days  before  the 
day  of  election.  According,  also,  to  the  terms  of  the  act^  such 
a  voter,  if  placed  on  the  revised  list,  would  be  subject  to  be 
assessed.  All  on  that  list  are  to  be  assessed, — there  lure  no 
exceptions.    This  is  in  direct  conflict  with  the  constitution. 

In  the  case  of  naturalized  citizens  whose  naturalization 
papers  shall  be  procured  less  than  ten  days  before  election, 
they  will  necessarily  be  prevented  by  the  act  from  ezercifiing 
the  rights  of  electors,  because  the  exhibition  of  complete  nat- 
uralization papers  to  the  canvassers  ten  days  before  election 
is  indispensable  in  order  to  registration.  It  must  be  remem- 
bered that,  according  to  the  act,  under  no  circumstances  what- 
ever can  any  qualified  citizen  exercise  the  right  of  an  elector^ 
unless  his  name  be  on  the  registration  list  ten  days  before  the 
election,  without  subjecting  the  election  officers  to  fine  and 
imprisonment.  Thus  all  such  citizens  would  be  excluded. 
What  shall  be  the  proof  on  which  sons  of  naturalized  citizena 
are  to  be  registered  is  not  stated,  and  of  course  their  rights  to 
registration  will  depend  on  the  discretion  of  the  canvasserSt 
and  be  accepted  or  rejected  at  pleasure. 

It  seems  inevitable  that  in  all  cases  where  the  voter's  quali- 
fication becomes  complete,  according  to  the  constitution,  only 
within  ten  days  before  any  general  election,  he  cannot  be  regis- 
tered, from  inability  to  make  the  proof  required  by  the  act, 
and  consequently  will  be  deprived  of  his  right  to  vote,  if  the 
act  be  sustained  as  constitutional.  For  these  reasons,  a  major- 
ity of  us  concur  in  holding  the  act  unconstitutional,  and  of 
course  void.  We  cannot  declare  it  partially  void,  becauce  of 
the  special  provisions  applicable  to  the  city  of  Philadelphia. 
Were  we  so  to  hold,  and  were  it  possible  to  sustain  the  balance 
of  the  act,  it  would  leave  in  force  the  repealing  clause  which 
repeals  all  laws  inconsistent  with  the  act,  and  thus  Phila- 
delphia would  be  without  election  laws,  and  her  citizens  dis- 
franchised. This  we  cannot  do.  It  must  exist  as  an  entirety, 
or  not  at  all.  Indeed,  independently  of  this  consideration, 
the  same  objections  exist  to  the  proof  necessary  to  be  made  in 
order  to  registration  in  other  portions  of  the  state,  where  the 
names  are  omitted  from  the  primary  lists  of  the  assessors,  and 
application  has  to  be  made  to  be  registered,  that  exist  in  the 
fourteenth  section,  as  applicable  to  Philadelphia,  to  which  we 
have  referred  at  length.  This  clearly  appears  in  the  second 
and  third  provisions  to  the  third  section  of  the  act. 

T  admit  that  unwise,  and  even  unfair,  legislation,  if  snoh  a 
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thing  could  be  imputed  to  any  act  of  the  legldatcixe»  la  not 
Beoessarily  void;  yet  pecnliaritiea  in  legislation  may  be  a  xea- 
Bcm  for  critical  inveBtigation.  In  examining  the  act  in  qnee- 
tion,  I  could  not  but  remark,  that  although  it  abounds  in 
penalties,  especially  in  that  portion  applicable  to  the  city, 
against  violations  of  its  provisions  by  voters,  witnesses,  and 
election  officers,  yet  there  are  none  denounced  against  boards 
of  canvassers  for  wrongfully  refhsing  to  register  a  voter  who 
may  have  met  every  requisition  in  order  to  entitle  him  to  be 
registered.  His  security  the  act  assumes  to  be  in  the  oath  of 
the  individuals  composing  the  board. 

This  ought  to  be  sufficient.  But  the  attempted  change  of 
the  election  laws  has  its  strongest,  if  not  only,  reason  in  the 
assumption — in  some  instances  no  doubt  just — that  official 
oaths  have  been  insufficient  under  existing  laws  to  guard 
against  cheating  and  frauds  in  elections.  What  reason  there 
is  to  expect  that  they  would  be  better  observed  under  the  new 
law  is  not  apparent.  No  higher  qualification  for  the  office  of 
canvasser  is  required  than  for  a  judge  or  inspector  of  an  elec- 
tion board.  The  same  results  may,  therefore,  be  as  reasonably 
anticipated  in  the  one  case  as  in  the  other.  The  securing  of 
fairness  is  not  improved  in  the  provisions  on  the  subject,  most 
certainly. 

But  I  will  not  follow  this  train  of  thought  further.  I  agree 
that  it  is  always  a  grave  matter  to  set  aside  an  act  of  the  legis- 
lature, and  I  doubt  if  there  is  any  instance  of  its  having  been 
dnfDBy  where  the  people  have  asked  by  petition  for  legislation. 
They  are  careful  of  tiieir  constitutional  rights.  In  the  case  in 
hand,  which  is  an  act  of  the  greatest  public  consequence,  the 
Daily  Legislative  Record,  an  official  publication  of  the  legis- 
lative proceedings,  gives  no  account  of  petitions  of  the  people 
for  the  great  change  of  law  attempted;  or,  so  far  as  the  city  is 
concerned,  that  the  act  was  the  work  of  any  committee;  but 
it  does  show  that  the  provisions  of  it  were  ostensibly  the  work 
of  a  single  member,  presented  to  the  house  in  manuscript,  and 
without  having  been  printed,  passed  that  house  without  debate. 
In  this  shape  it  went  to  the  senate,  where  it  was  almost  im- 
mediately agreed  to,  without  the  allowance  of  debate  or 
printing.  This  may  well  account  for  the  incongruous  and 
unconstitutional  features  of  the  act.  These  facts,  however, 
have  had  no  weight  whatever  in  producing  the  result  at  which 
we  have  arrived.    They  might  well  stimulate  the  activity  of 
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the  Boratinj  exercised  in  examining  the  praivlBians  of  fhe  act^ 
bat  they  had  no  other  effect 

I  ha-ve  not  specially  noticed  the  citation  of  anthoritiee  by 
the  cooneel  for  reepondents  to  prove  that  registration  laws 
have  been  held  constitational  by  the  courts  of  other  states. 
This  may  be  owing  to  the  peculiarities  of  the  constitational 
proYisions  of  those  states;  but  another  reason  exists  for  not 
noticing  them.  We  do  not  mean  at  this  moment  to  decide 
that  no  constitutional  registration  law  can  be  enacted.  For 
myself,  I  think  there  might  be,  and  possibly  in  such  form  as 
to  protect  the  rights  of  all  legal  voters,  and  secure  the  people, 
to  some  extent  at  least,  against  the  possibility  of  fraud  at  the 
ballot-box.  Be  this,  however,  as  it  may,  we  are  not  ready  to 
assent  to  the  act  in  question  as  of  this  character,  or  within  tiie 
power  of  the  legislature  to  pass.  This  conclusion  leaves  all 
the  election  laws  in  force  which  were  intended  to  be  superseded 
by  this  act.  Their  provisions  are  well  understood.  They 
have  been  in  operation  many  years,  with  but  comparatively 
few  complaints,  not  resulting  from  the  laws  themselves  so 
much  as  from  the  want  of  vategniy  in  administering  them. 
This  the  penalties  of  the  law  should  remedy.  Elections  under 
these  laws  will  therefore  impose  no  hardship,  or  do  any  wrong 
to  the  people,  if  conducted  as  the  law  requires,  and  it  is  in 
this  spirit  we  ought  to  expect  them  to  be  executed.  For  these 
and  other  reasons  which  might  be  given,  a  majority  of  us  think 
that  the  iigunction  prayed  for  in  each  of  the  bUls  should  be 
granted,  on  the  complainants  each  entering  bail  in  the  sum  of 
one  thousand  dollars,  to  be  approved  by  the  court  or  a  judge 
thereof 

Stbono,  J.  A  registry  law  might  be  framed  under  our  con- 
stitution. Such  a  law  is  desirable.  I  see  but  one  objection  to 
the  constitutionality  of  the  act  of  1868.'  It  is,  that  it  deprives 
of  a  vote  those  who  may  move  into  an  election  district  more 
than  ten  days  prior  to  an  election,  but  less  than  twenty.  In 
this  particular  alone  the  act  is  unconstitutional. 

AoKSW,  J.,  dissenting.  The  purpose  of  these  bills  is  to  re- 
strain by  injunction  the  aldermen,  councils,  commissioners, 
controller,  and  treasurer  of  the  city  of  Philadelphia  from  car- 
rying into  execution  any  part  of  the  act  for  the  registration 
of  electors,  passed  the  4th  of  April,  1868.  They  assume  that 
the  entire  law  is  unconstitutional  and  void.  The  general 
scheme  of  the  act  is  this:  The  aldermen  of  the  city  are  con* 
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stituted  a  board  for  the  appointment  of  three  persons  called 
cumvasserSy  who  shall  not  all  belong  to  any  one  party,  for 
each  election  division  of  the  city.  It  is  the  duty  of  the  can- 
vassers to  meet  on  the  first  Monday  in  September  in  each 
year  and  make  out  a  list  of  all  the  qualified  electors  known  to 
them  in  their  respective  divisions.  They  then  subscribe  and 
make  oath  to  these  lists.  The  lists  are  to  be  printed  and 
posted  in  at  least  ten  places  in  each  election  division,  together 
with  a  notice  of  the  next  meeting  of  the  canvassers  to  revise, 
correct,  and  complete  the  lists.  That  meeting  is  required  to  be 
on  the  twelfth,  eleventh,  and  tenth  days  next  preceding  the  day 
of  the  general  election,  and  is  to  continue  firom  ten  o'clock, 
▲.  M .,  until  seven  o'clock,  p.  m.,  of  each  day.  At  this  meeting 
it  shall  be  the  duty  of  the  canvassers  to  add  to  their  lists  the 
names  of  all  who  claim  to  be  registered  as  voters,  on  proof  by 
one  witness,  himself  a  qualified  elector,  of  the  residence  of 
the  claimant  within  the  division,  for  a  period  not  later  than  ten 
days  before  the  day  of  the  election;  and  on  the  oath  of  the 
claimant  himself  of  the  time  and  place  of  his  nativity,  that 
he  is  a  citizen,  and  has  resided  in  the  state  one  year,  or  in 
caee  of  removal  and  return,  six  months  previous  to  the  day 
of  the  ensuing  election;  and,  also,  that  he  has  not  moved 
into  the  division  for  the  purpose  of  voting  therein,  and  has 
not  been  registered  as  a  voter  elsewhere.  Thus  the  law  pro- 
vides for  an  impartial  commission  to  register  the  voters,  for 
ample  time  and  opportunity  for  each  elector  to  be  registered 
down  to  the  last  business  hour  of  the  last  day,  when  a  voter 
may  move  into  a  district  and  claim  his  vote.  The  list  as 
first  made  must  contain  all  the  known  voters,  and  being  made 
on  oath,  of  course  will  be  taken  from  proper  and  legal  sources 
of  information,  to  wit,  the  last  list  of  voters  and  former  regis- 
ter, and  must  be  finally  revised,  corrected,  and  completed  on 
proper  evidence.  The  board  of  aldermen,  men  generally  of 
standing,  and  elected  from  all  parties,  are  not  likely  to  ap- 
point canvassers  of  bad  character.  The  canvassers  being 
reputable  resident  citizens,  not  confined  to  any  one  party, 
and  acting  under  the  sanction  of  an  oath  to  the  truth  of  their 
lists,  are  not  likely  to  fail  to  make  them  correctly;  and  if 
from  accidental  causes  a  few  legal  voters  should  be  omitted, 
it  is  more  than  compensated  by  the  multitude  of  illegal  voters 
who  are  excluded. 

What  could  be  more  fair  than  this  mode  of  ascertaining  the 
legal  voters  of  the  commonwealth?    It  denies  to  no  one  any 
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right  fleonred  to  him  bj  the  oonBtitatioHi  and  fleoures  to  tho 
trae  electors,  first,  their  own  right,  and  then  the  ralne  of  their 
ballots,  by  preventing  neutralisation  by  means  of  frands.  If 
the  right  of  an  elector  be  yalnable,  surely  that  system  is  most 
just  which  secures  it  from  depreciation.  The  majority  rule, 
when  believed  to  be  honestly  administered,  carries  with  it  a 
moral  power  far  beyond  the  sway  of  kings.  But  as  a  prin- 
ciple, it  depends  on  the  confidence  begotten  by  it  The  mo- 
ment it  is  thought  to  be  tainted  with  fraud,  and  the  will  of 
the  true  majority  not  fiedthfully  expressed,  distrust,  dissension, 
and  disturbance  will  follow.  Confidence  is  lost,  the  essential 
principles  of  free  government  are  endangered,  evil  passions 
inflamed,  and  peace  destroyed.  The  remarks  of  the  late  John 
Sergeant,  president  of  the  constitutional  reform  convention  of 
1837,  in  the  debate  on  the  third  article,  are  felicitous  and  to 
the  point:  "  We  could  not  make  a  system  so  perfect  that  it 
should  do  no  injustice  to  any  one  in  the  course  of  its  opera- 
tion; but  he  believed,  under  the  present  system,  where  one 
man  properly  entitled  to  vote  was  excluded,  ten  men  voted 
who  .were  not  entitled  to.  Do  you  mean  to  have  any  limit  at 
all?  Do  you  intend  to  draw  no  line  between  your  resident 
citizens  and  vagrant  and  transient  persons?  If  not,  then  let 
the  judges  and  inspectors  of  elections  take  every  vote  that  is 
offered,  even  without  any  name  at  all.  Let  every  one  go  and 
vote,  first  in  each  of  the  fifteen  wards  of  Philadelphia,  and 
afterwards  in  Southwark  and  Spring  Garden."  John  Sergeant 
was  one  of  Philadelphia's  ablest  and  noblest  sons.  What, 
then,  can  be  more  honest,  fair,  and  just,  than  a  system  which 
ascertains  who  are  the  actual  resident  voters  on  the  tenth  day 
before  the  election?  Is  there  any  one  who  can  deeiie  to  benefit 
by  the  frauds  to  which  the  ballot-box  is  exposed  by  striking 
down  this  protection? 

A  regist^  law  is  constitutional.  It  has  been  well  said  that 
a  constitution  cannot  execute  itself.  An  outline,  like  the 
frame  of  a  house,  it  is  unfit  for  use  until  it  is  built  and  fitted 
up  by  the  carpentry  of  the  law.  The  constitution  declares 
that  in  elections  by  the  citizens,  every  white  freeman  (having 
the  prescribed  qualifications)  shall  enjoy  the  rights  of  an 
elector.  But  who  are  the  citizens?  and  how  and  where  shall 
they  vote?  When,  in  what  manner,  and  by  whom  shall  their 
citizenship,  identity,  and  qualifications  be  ascertained?  AH 
these  are  unwritten  in  the  constitution,  and  are  therefore  left 
to  legislation.    Excepting  the  day  of  the  general  election,  and 
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the  qnalifioations  of  tbe  electors^  the  whole  sobjeet  lies  abeo- 
lutelj  within  the  domain  of  legislative  power.  The  entize 
machinery  of  elections,  and  the  evidence  of  the  identity  and 
qualifications  of  electors,  are  now  regulated  by  law.  What  is 
there  to  prevent  the  repeal  of  one  system  and  the  snbstitntion 
of  another?  A  chief  dnty  under  our  system  of  government 
is  to  ascertain  who  are  the  qnalified  electors.  It  is  as  clear  a 
breach  of  the  oonstitation  to  admit  unauthorised  persons  to 
vote  as  to  exclude  legal  electors.  A  just  registry  of  the  elec- 
tors is  therefore  constitutional  and  necessary,  as  a  proper 
means  of  identifying  those  who  offer  their  votes,  and  "  calcu- 
lated to  promote  peace,  order,  and  celerity  in  the  conduct  of 
elections."  Being  within  the  scope  of  undoubted  legislative 
power,  unless  its  provisions  plainly  and  palpably  (I  adopt  an 
approved  form  of  expression)  infiinge  the  fundamental  law, 
this  court  cannot  arrest  its  execution.  The  nature  of  this 
proceeding  demands  a  proper  consideration  of  its  true  char- 
acter. We  are  asked  to  place  a  judicial  veto  upon  an  entire 
system.  No  suitor  is  before  us  complaining  of  any  provision 
in  it  affecting  his  own  right  of  suffrage;  but  we  are  asked,  at 
the  instance  of  private  parties,  to  strangle  the  whole  law,  by 
restraining  the  board  of  aldermen  from  appointing  the  can- 
vassers. This  strikes  down  the  entire  system  in  all  its  parts. 
Who  asks  this  to  be  done?  Not  the  board  of  aldermen.  They 
have  met,  and  are  ready  to  proceed  to  perform  their  duty,  if 
we  will  permit  them.  But  private  citizens,  as  yet  uninjured, 
and  never  likely  to  be,  complain,  and  inform  us  that  the  alder- 
men are  judicial  officers,  and  the  legislature  ought  not  to  im- 
pose this  duty  upon  them. 

But  what  is  this  to  them?  If  the  aldermen  are  willing, 
what  right  has  one  to  say  nay?  It  is  time  enough  for  a  court 
of  equity  to  interpose  when  the  aldermen  complain  of  an  in- 
vasion of  their  rights.  Is  the  act  of  a  judicial  officer,  per- 
formed under  the  express  authority  of  law,  absolutely  void, 
merely  because  it  is  not  strictly  judicial  in  its  nature?  This 
18  the  very  point  we  must  decide  before  we  can  enjoin  against 
the  act,  at  the  instance  of  these  private  parties.  To  assert 
that  the  exercise  of  such  powers  is  a  void  act  would  be  to 
overturn  the  legislation  and  received  practice  of  nearly  a  cen- 
tury, making  void  the  most  solemn  acts  of  judicial  officers. 
Not  only  a^  our  own  appointments  of  prison,  penitentiary, 
and  building  inspectors,  and  other  officers  committed  to  our 
selection  are  absolute  nullities,  and  the  acts  of  these  persons 
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inyalid,  but  we,  who  ought  to  know  this,  have  been  guilty  of 
periodical  violations  of  the  constitution  we  have  sworn  to  sup- 
port. There  is  also  a  vast  field  of  appointment  not  alluded  to 
by  counsel,  which  if  contrary  to  the  constitution,  yet  accom- 
panied  its  birth,  and  has  continued  to  this  hour  without  the 
slightest  suspicion  of  any  want  of  authority,  —  one  on  which 
the  administration  of  civil  affairs  depends  in  a  high  degree. 
The  courts  of  common  pleas  and  quuier  sessions  fill  all  va- 
cancies in  county  and  township  offices,  such  as  commissionerBy 
auditors,  surveyors,  district  attorneys,  constables,  supervisors, 
overseers  of  the  poor,  etc.  For  many  years  the  associate 
judges  constituted  a  part  of  the  board  for  the  revision  of  the 
taxes,  and  the  judges  of  the  judicial  districts  appointed  the 
revenue  commissioners.  To  these  may  be  added  what  I  might 
term  the  semi-judicial  appointments  of  commissioners  to  lay 
out  and  divide  townships,  road  viewers,  etc. 

Who  has  ever  doubted  the  right  of  judges  or  justices,  at 
least  at  their  own  option,  to  perform  functions  of  this  character 
when  expressly  authorised  by  law?  Are  we,  then,  by  the  strong 
hand  of  power  to  overturn  this  long-settled  practice,  at  the 
instance  of  mere  private  parties?  Nothing,  it  seems  to  me, 
but  the  wildest  notions  of  equity  or  law  could  suggest  such  a 
proceeding,  —  notions  having  their  parallel  only  in  the  argo- 
ment  that  we  ought  to  stop  the  aldermen  from  proceeding,  at 
all  events,  because,  possibly,  they  might  all  decline  to  act  It 
is  sufficient  for  us,  however,  that  the  aldermen  have  met,  and 
have  adjourned  only  out  of  respect  for  our  process.  If  this 
injunction  be  supported,  the  next  step  we  xxiay  expect  wiU  be, 
on  the  death  or  resignation  of  a  district  attorney,  the  disinter- 
ested dtisens  of  our  commonwealth,  who  are  under  recogni- 
sance or  indictment  to  answer  for  supposed  offenses,  will  ask 
us  to  enjoin  the  judges,  as  judicial  officers,  from  filling  the 
vacancy.  And  to  carry  out  the  wholesome  principle  of  pre- 
venting judicial  officers  from  performing  such  duty,  we  may 
arrest  the  affairs  of  any  unfortunate  county  or  township  that 
may  lose  its  officers  by  death,  resignation,  or  removal. 

The  next  objection  to  this  law  is  even  more  unfounded.  It 
is  said  the  law  requires  the  aldermen  to  appoint  canvassers 
from  the  different  political  parties,  and  it  is  therefore  a  par- 
tisan measure.  This  is  not  sa  They  are  to  appoint  *^  three 
reputable  citizens  for  each  election  division  of  said  city,  all  of 
whom  shall  not  be  of  the  same  political  party."  They  are 
not  to  appoint  all  of  one  party;  but  where  does  the  law  say 
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they  shall  appoint  partisans  at  all?  W^at  good  man  who 
deedres  to  see  fair  dealing,  and  to  prep«rve  the  parity  of  the 
ballot-box,  can  object  to  this?  What  one  of  these  complain- 
ants wonld  applaud  a  speaker  who  would  constitute  a  com- 
mittee upon  elections  wholly  of  members  of  his  own  party? 
The  objection  is  a  perversion  of  the  text  of  the  law,  and  is 
disingenuous.  The  only  qualifications  of  the  canvassers  are 
that  they  shall  be  reputable  resident  citizens,  and  they  need 
not  belong  to  any  known  party;  but  if  they  do  they  shall  not 
all  belong  to  the  same  party.    This  is  fair  and  just  to  alL 

If  the  board  of  aldermen  be  restrained  upon  such  pretexts, 
what  then?  It  is  said  the  old  law  is  revived,  though  expressly 
repealed.  But  does  this  follow?  The  repeal  of  a  repealing 
law  revives  the  former  law,  for  this  is  the  specific  intent  and 
necessary  efiect  of  the  repeal  of  a  repeal.  But  here  we  have  a 
substitute  and  a  repeal.  When  the  substitute  falls,  not  by 
legislative  repeal,  but  a  judicial  decreOi  how  is  the  old  law 
revived?  Certainly  not  by  our  act,  for  we  exercise  no  legisla- 
tive power.  We  say  the  substitute  is  invalid,  but  can  we  say 
the  former  law  shall  be  reinstated?  This  requires  legislative 
power. 

Objections  have  been  taken  to  the  duties  prescribed  for  the 
boards  of  canvassers.  It  is  said  the  law  confines  the  formation 
of  the  lists  of  voters  at  their  first  meeting  to  the  personal  knowl- 
edge of  the  canvassers.  The  law  uses  no  such  language.  They 
are  to  make  out  "an  alphabetical  list  of  all  such  persons  as 
they  shall  know  to  be  qualified  electors  who  have  voted  at  any 
preceding  general  election  therein."  How  are  they  to  know? 
By  having  been  at  the  polls  and  watched  the  persons  deix)6it- 
ing  their  ballots?  This  is  the  only  means  of  a  personal  knowl- 
edge. But  this  meaning  is  clearly  absurd,  and  cannot  be 
imputed  to  the  legislature.  They  are  to  know  who  have  voted 
as  qualified  electors  at  any  preceding  general  election  by  the 
usual  means  of  knowledge,  to  wit,  the  lists  of  voters.  When 
the  law  gets  into  operation,  there  will  be  no  difficulty  in  know- 
ing who  are  the  qualified  electors,  so  as  to  make  out  a  very 
full  and  nearly  complete  list,  as  they  will  have  the  former 
register  as  well  as  the  list  of  voters,  in  addition  to  their  own 
knowledge  of  the  persons  in  their  divisions.  One  of  the  mean- 
ings given  by  lexicographers  to  the  word  "know"  is,  "to  be 
informed  of":  Webster;  Worcester.  The  objection  is  hyper- 
critical and  groundless. 

The  lists  having  been  completed  at  the  first  meeting,  as  far 
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as  the  means  of  knowledge  of  the  canvassers  woold  then  admit 
of,  they  are  required  to  meet  agam  to  revise  and  correct  the 
list,  by  striking  off  the  names  of  all  persons  ascertained  to  be 
deceased  or  removed,  and  by  adding  the  names  of  others,  who 
shall,  ''to  their  satisfaction,  in  conformity  with  the  provisions 
of  the  act,  prove  themselves  to  be  qualified  electors  of  said 
election  division."  We  have  now  reached  the  most  vehement 
objection.  It  is  said  the  proof  required  of  the  person  claiming 
to  be  added  to  the  list  is  impossible  or  else  absurd,  and  im- 
poses a  disqualification  contrary  to  the  terms  of  the  constitu- 
tion. In  order  to  state  this  question  fairly  and  show  the 
groundlessness  of  this  complaint,  I  shall  quote  this  part  of  the 
law:  ''Each  person  so  claiming  to  be  entitled  to  vote  therein 
shall  produce  at  least  one  qualified  voter  of  the  said  division 
as  a  witness  of  the  residence  of  said  claimant  in  the  said  divis- 
ion  for  the  period  of  at  least  ten  days  next  preceding  the  gen- 
eral election  then  next  ensuing;  which  witness  shall  take  and 
subscribe  an  affidavit  to  the  facts  stated  by  him;  which  affi- 
davit shall  define  clearly  the  residence  of  the  person  so  claim- 
ing to  be  a  voter;  and  the  person  so  claiming  the  right  to  be 
registered  shall  also  take  and  subscribe  an  affidavit  stating 
where  and  when  he  was  bom;  that  he  is  a  citizen  of  the  com- 
monwealth of  Pennsylvania  and  of  the  Upited  States;  and  if  a 
naturalized  citizen,  he  shall  also  state  when,  where,  and  by 
what  court  he  was  naturalized,  and  also  present  his  certificate 
of  naturalization  for  examination,  unless  he  has  been  a  voter 
in  said  election  division  for  five  years  then  next  preceding  the 
general  election  next  ensuing;  that  he  has  resided  in  this  com- 
monwealth one  year,  or  if  formerly  a  citizen  therein,  and  has 
removed  therefrom,  that  he  has  resided  therein  six  months 
next  preceding  the  general  election  then  next  following;  that 
he  has  not  moved  into  the  division  for  the  purpose  of  voting 
therein;  and  that  he  has  not  been  registered  as  a  voter  else- 
where; which  said  affidavits,  both  of  the  claimant  and  his 
witness,  shall  be  preserved  by  the  canvassers." 

A  fair-minded  man,  it  seems  to  me,  cannot  fail  to  perceive 
the  meaning  of  this  provision,  though  awkwardly  expressed. 
The  claimant  must  prove  his  actual  residence  in  the  election 
division,  and  this  residence  mue*!  have  existed  at  least  ten  days 
(the  constitutional  limit)  before  the  election  which  is  to  ensue. 
It  may  be  as  much  more  as  the  party  can  prove,  but  it  must 
have  commenced  at  least  ten  days  before  the  election.  The 
canvassers  are  required  to  sit  for  three  days  in  succession,  the 
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last  being  the  tenth  day  before  tbe  election,  and  to  remain  in 
flession  nntil  seven  o'clock  in  the  evening,  the  latest  business 
hour,  and  the  latest  period  when  any  one  can  be  reasonably 
expected  to  remove  into  the  district.    The  claimant  has  there- 
fore until  dusk  of  the  tenth  day  before  the  election  to  bring 
his  witness  and  prove  his  removal  into  the  district.    The  pur- 
pose of  the  law  in  requiring  the  witness  of  the  residence  to 
state,  also,  that  it  is  for  a  period  not  less  than  ten  days  before 
the  next  election,  was  no  doubt  to  prevent  fraudulent  proofs 
by  adjournment  over  within  the  ten  days,  or  by  equivocal  or 
general  expressions  which  would  leave  the  time  when  the  resi- 
dence commenced  uncertain.    A  fair  survey  of  the  section  will 
show  that  residence  is  the  subject  of  proof, — the  important  fact 
to  be  clearly  ascertained.    The  language  is:  "A  witness  of  the 
residence  of  said  claimant,"  and  the  affidavit,  ''shall  define 
clearly  the  residence  of  the  person  so  claiming."    The  period 
of  residence  plainly  means  the  time  at  which  it  dates  or  begins 
to  run.    The  witness  testifies  to  a  residence  of  at  least  ten  days 
previous  to  the  election. 

The  first  meaning  attributed  to  this  clause  by  the  plaintiffs, 
to  wit,  that  the  claimants  shall  prove  a  residence  in  the  dis- 
trict of  ten  days  previous  to  taking  the  oath,  is  in  the  teeth  of 
the  words  themselves,  which  are:  **  For  a  period  of  at  least  ten 
days  next  preceding  the  general  election  then  next  ensuing." 
How  is  it  possible  to  say  that  a  period  of  ten  days  next  preced- 
ing the  day  of  election  means  a  period  of  ten  days  previous  to 
taking  the  oath?    The  argument  does  not  pretend  to  assert 
that  tbe  words  read  in  this  way,  but  that  they  mean  this  be- 
cause the  witness  cannot  swear  to  a  future  period  of  time.    Cer- 
tsdnly  he  cannot;  but  for  this  very  reason  we  should  construe 
the  law  to  mean  what  it  evidently  intends;  to  wit,  that  the 
residence,  which  he  does  swear  to,  actually  existed  at  least  ten 
days  before  the  election.    To  assert  that  the  legislature  meant 
to  require  proof  of  a  residence  ten  days  before  taking  the  oath, 
when  tbe  words  do  not  say  so,  but  do  say  next  preceding  the 
election,  is  to  set  up  a  meaning,  it  seems  to  me,  and  then  to 
strike  down  the  law  for  having  it.    No  law  can  stand  such  a 
test,  and  I  know  no  approved  rule  for  thus  interpreting  statutes. 
The  other  meaning  attributed  to  this  clause,  to  wit,  that  the 
witness  must  swear  to  a  residence  of  ten  days  between  the  time 
of  taking  his  oath  and  the  day  of  election,  is  plainly  absurd, 
^d  therefore  not  to  be  adopted  by  a  court,  whose  duty  it  is  to 
interpret  a  law  by  the  rules  of  common  sense,  and  so  as  to  ef- 
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fectuate  the  intention  of  the  legialature.    No  man  poBsesdng 
ordinary  intelligence  could  have  penned  this  clauee  with  this 
absurd  meaning.    He  must  have  known,  in  the  first  place,  that 
the  thing  is  impossible,  the  time  not  having  expired;  and  that 
no  witness,  unless  an  idiot,  would  swear  to  a  fact  that  had  not 
yet  transpired.    He  must  have  known,  in  the  next  place,  that 
such  a  provision  would  nullify  the  law,  and  this  could  not 
have  been  his  design.    We  cannot  suppose  the  legislature 
meant  a  thing  both  impossible  and  suicidal,  especially  when  a 
very  sensible  and  obvious  meaning  is  presented  by  the  words 
themselves.    The  true  meaning  is  made  more  evident  by  the 
subsequent  provision  in  the  fifteenth  section, — "that  the  only 
evidence  that  such  person  has  resided  in  such  election  division 
for  ten  days  preceding  such  election,  shall  be  the  fact  that  his 
name  is  found  thereon";  to  wit,  the  register.    The  fact  of  regis^ 
tration  on  the  proof  of  a  residence,  pre-existing  ten  days  before 
the  clectioD,  is  thus  made  conclusive  evidence  of  continued 
residence  in  the  mean  time.    Clearly  this  does  not  exact  harder 
terms  than  the  constitution  requires.    It  substitutes  registra- 
tion (on  the  oath  of  a  witness)  made  twelve,  eleven,  and  not 
less  than  ten,  days  before  the  election,  for  proof,  on  the  day  of 
election,  of  a  continuous  residence  commencing  ten  days  before. 
It  thus  furnishes  a  legal  presumption  that  one  having  a  botha 
fide  residence  in  the  district  from  the  tenth  to  the  twelfth  day 
before  the  election  has  continued  therein  until  he  offers  his  vote. 
This  is  a  mere  regulation  of  the  evidence  of  residence,  clearly 
within  legislative  power.    If  we  follow  the  light  of  authority 
also,  we  cannot  fail  to  interpret  this  law  according  to  its  true 
sense.    Certainly  we  ought  not  to  impute  absurdity  in  order  to 
defeat  the  statute.    '*  When  the  intention  of  the  legislature  or 
the  law  is  doubtful,  and  not  clear,  the  judges  ought  to  inter- 
pret the  law  to  be  what  is  most  consonant  to  equity,  and  least 
inconvenient":  Javnes  v.  AUer^  1  Dallas,  188,  citing  TnatratnY, 
RopeVf  Vaughan,  28;  Craw  v.  Ramsey^  Id.  285.     "  As  to  the  con- 
struction of  statutes,  it  is  certain  they  are  not  always  to  be  con- 
strued according  to  the  letter":  Bank  of  N.  A.  v.  FUzsimons^  3 
Binn.  356.    "Or"  has  been  construed  to  mean  "and":  Levering 
v.  Philadelphia,  G.,  <fc  W.  R.  R.  Co.,  8  Watts  &  S.  463.    "Void" 
has  been  held  to  mean  "voidable":  Braddee  t.  Brownfield,  2 
Id.  280.    And  in  this  case,  Justice  Sergeant  said:  "  But  for  us 
to  hold  a  law  unconstitutional,  it  must  be  a  plain  violation  of 
some  provision  contained  in  the  constitution."    And  thus  said 
Justice  Strong,  in  Ruber  v.  Riley,  53  Pa.  St.  315:  "  It  is  the  duty 
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of  every  ooart  to  oonstroe  a  statutey  if  poBsible,  Boutre$  magii 
wUai  quampereat  that  conBtniction  of  this  act  must  be  adopted 
which  Ib  in  harmony  with  the  acknowledged  powers  of  Con« 
grefls."  The  whole  difficulty  in  reading  the  act  before  us  is 
removed  by  snbstitoting  the  preposition  ''  at  *'  for  "  for,"  read- 
ing  the  clause, ''  at  the  period  of  at  least  ten  days  next  preceding 
the  general  election,"  instead  of  ^*  for  the  period,"  etc.  Nothing 
is  more  common  than  the  misuse  of  prepositions  and  conjuno* 
UaoBj  and,  indeed,  of  adverbs,  in  all  kinds  of  writings,  statutes 
as  well  as  contracts  and  wills.  These  parts  of  speech  are  the 
mere  links  of  thought,  and  we  are  in  the  daily  habit  of  change 
ing  such  minor  expressions  into  their  correct  forms,  ut  res  ma» 
gU  valeat  quam  pereai. 

A  kindred  criticism  is  applied  by  the  objectors  to  that  por- 
tion of  the  affidavit  of  the  claimant  reading  as  follows:  '^  That 
he  has  resided  in  this  commonwealth  one  year,"  or,  in  case  of 
removal  and  return,  ^  that  he  has  resided  therein  six  months 
next  preceding  the  general  election  then  next  following."  It 
is  said  this  means  the  claimant  must  swear  that  he  will  reside 
therein  until  the  day  of  the  election,  in  order  to  complete  the 
one  year  or  six  months;  and  this  he  may  not  safely  do.  If  it 
means  that  he  has  resided  a  year  or  six  months  before  the  date 
of  the  oath,  it  would  require  a  longer  residence  than  the  con- 
stitution prescribes.  Yet  the  language  expresses  no  such 
thought,  and  certainly  does  not  mean  it.  It  merely  says, ''  he 
has  resided  one  year  or  six  months  next  preceding  the  general 
election,"  and  means  simply  that  the  period  of  residence  runs 
back  to  a  period  of  one  year  or  six  months  before  the  election. 
The  day  of  election  is  stated  only  for  the  purpose  of  computing 
the  time  backward,  not  forward.  The  registration  on  the  tenth 
or  twelfth  day  before  the  election  stands,  as  before  stated,  for 
the  evidence  of  continued  residence  down  to  the  election.  In- 
deed, I  do  not  see  how  it  is  possible  to  miss  the  meaning  of  this 
pvoviaion. 

The  next  objection  scarcely  deserves  notice.  On  the  com- 
pletion of  the  lists  of  electors,  a  copy  is  to  be  handed  to  the 
assessors,  ''who  thereupon  shall  immediately  assess  a  tax 
according  to  law  upon  every  person  whose  name  is  contained 
in  said  list,  and  deliver  the  same  to  the  city  commissioners." 
It  is  thought  this  will  subject  to  double  taxation.  This  is  not 
correct.  This  act  provides  neither  for  what  taxes  shall  be 
assessed,  nor  how  they  shall  be  collected,  leaving  the  kind  of 
tax,  the  appeal,  the  collection,  and  all  matters  relating  to  it, 
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to  be  regulated  by  the  general  laws.  The  aBsessor  is  plainly 
remitted  to  the  general  law  to  govern  himself  accordingly. 
The  list  is  handed  to  him  in  the  last  of  September  or  Ist  of 
October,  after  the  taxes  of  the  current  year  have  been  assessed 
and  gone  into  collection*  He  is  the  same  assessor  who  is  to 
assess  the  next  year's  tax.  The  assessment  is  plainly,  there* 
fore,  a  part  of  the  assessment  of  the  same  tall  for  the  next 
year's  tax,  and  the  evident  purpose  of  this  act  is  to  secure  the 
proper  assessment  of  each  registered  voter  every  falL  It  is 
for  this  reason  every  registered  person  is  to  be  assessed,  and 
the  list  to  be  returned  to  the  commissioners,  who  carry  it  into 
the  approaching  assessment,  and  must  take  care  that  no  one 
is  doubly  assessed;  and  if  he  be,  he  has  his  remedy  by  appeal, 
at  the  usual  time  and  place. 

It  is  also  objected  that  the  list  is  handed  over  to  the  nooeso 
ors  too  late  to  make  the  assessment  ten  days  before  the  elec- 
tion. But  as  the  purpose,  as  already  stated,  was  to  furnish  a 
system  for  taxing  all  the  electors  every  year,  it  is  evident  this 
provision  was  not  intended  to  supply  tiie  means  of  assessment 
for  untaxed  electors  in  time  for  the  ensuing  election,  and  there- 
fore does  not  supply  the  old  law  which  exists  for  this  purpose. 
Those,  therefore,  who  have  not  paid  a  tax  within  two  years 
can  still  avail  themselves  of  the  old  law,  and  procure  them- 
selves to  be  assessed  ten  days  before  the  election,  and  thus 
entitle  themselves  to  vote  as  heretofore.  It  is  also  to  be  borne 
in  mind  that  the  assessment  is  no  part  of  the  registry,  and 
that  one  whose  name  is  registered  can  therefore  vote  on  any 
payment  of  taxes  within  the  constitutional  provision. 

But  were  all  these  objections  to  the  proceedings  before  the 
canvassers  to  be  conceded,  what  right  have  we,  at  the  instance 
of  these  plaintiffs,  to  restrain  the  board  of  aldermen?  The 
injunction  should  issue  against  the  canvassers  only,  to  restrain 
them  from  executing  that  portion  of  the  law  we  may  deem  to 
be  invalid.  Clearly,  they  have  a  right  to  make  out  lists,  and 
erase  and  correct  them  by  proper  legal  evidence.  If  they 
undertake  to  make  witnesses  swear  to  impossibilities,  or  the 
party  to  swear  to  a  future  residence,  or  to  do  any  illegal  act, 
the  remedy  belongs  to  the  injured  party,  and  lies  against  the 
canvassers,  and  not  against  the  aldermen.  The  appointnient 
of  the  canvassers  is  clearly  a  valid  act,  and  if  cUsputable,  cer- 
tainly no  one  but  the  aldermen  themselves  can  complain  of 
the  duty  exacted.  This  is  a  wholesale  proceeding  against 
everybody, — aldermen,  councils,  and  city  officerS| — as  if  the 


Jane,  1868.]  Paqb  v.  Allbh.  295 

legialatore  had  no  power  to  regulate  the  entjeot  of  eleetioDB 
at  all. 

What  right  have  we,  as  a  oonrt,  to  aet  onrsdyes  against  the 
whole  system,  a  matter  within  the  nndonbted  power  of  the 
legislature?  We  are  not  a  counsel  of  censors  to  revise  legis- 
lation, bat  oar  whole  doty  is  performed  when  we  redress  the 
wrong  of  a  party  injared  by  some  invalid  portion  of  the  law. 
The  system  is  charged  with  ezpensiveness,  bat  the  remedy 
for  this  lies  with  the  people  themselves  and  their  representa* 
tives.  The  qaestion  of  a  registration  is  not  a  new  thing.  It 
was  thoroaghly  investigated,  and  decided  to  be  a  valid  exer* 
ciae  of  legislative  power,  in  Oap$n  v.  Foiter^  12  Pick.  485.  The 
opinion  of  Chief  Jastice  Shaw  is  one  of  marked  ability,  and 
I  cannot  do  better  than  to  transcribe  the  following  para- 
graphs: — 

"  The  eonstitation,  by  oaiefiilly  prescribing  the  qaaliflca- 
tions  of  voters,  necessarily  reqaires  that  an  examination  of 
the  claims  of  persons  to  vote,  on  the  groand  of  possessing  these 
qaalifications,  mast  at  some  time  be  had  by  those  who  are  to 
decide  on  them.  The  time  and  labor  necessary  to  complete 
their  investigations  mast  increase  in  proportion  to  the  in- 
creased nnmber  of  voters,  and,  indeed,  in  a  still  greater  ratio 
in  popaloas  commercial  and  manafactoring  towns,  in  which 
the  inhabitants  are  freqaently  changing,  and  where  of  ne* 
cessity  many  of  the  qaalified  voters  are  strangers  to  the  select* 
men. 

"  I^  then,  the  eonstitation  has  made  no  provision  in  regard 
to  the  time,  place,  and  manner  in  which  sach  examination 
shall  be  had,  and  yet  sach  examination  is  necessarily  incident 
to  the  enjoyment  and  exercise  of  the  right  of  voting,  it  con- 
stitates  one  of  those  subjects  respecting  the  mode  of  exercising 
the  right,  in  relation  to  which  it  is  competent  to  the  legisla- 
ture to  make  suitable  and  reasonable  regulations,  not  calcu- 
lated to  defeat  or  impair  the  right  of  voting,  but  rather  to 
facilitate  and  secure  the  exercise  of  that  right. 

*^And  the  court  is  of  opinion  that  the  provision  in  the  gen- 
eral law  regulating  elections,  and  that  in  the  act  incorporat- 
ing the  city,  which  requires  that  the  qualifications  of  voters 
shall  be  previously  offered  and  proved,  in  order  to  entitle 
them  to  vote,  that  their  names  shall  be  entered  upon  an 
alphabetical  list  or  register  of  voters,  is  highly  beneficial  and 
useful,  calculated  to  promote  peace,  order,  and  celerity  in  the 
conduct  of  elections,  and  as  such  to  facilitate  and  secure  this 
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most  precious  right  to  those  who  are  by  the  constitiition  en- 
titled to  enjoy  it;  that  it  cannot  be  justly  regarded  as  adding 
a  new  qualification  to  those  prescribed  by  the  constitution, 
but  as  a  reasonable  and  convenient  regulation  of  the  mode  of 
exercising  the  right  of  voting,  which  it  was  competent  to  the 
l^slature  to  make;  and  therefore  that  these  legal  enact- 
ments, not  being  repugnant  to  the  constitution,  are  valid  and 
binding  laws,  to  which  both  voters  and  presiding  oflScers  at 
elections  are  authorized  and  bound  to  conform. 

"  Nothing  but  the  carelessness  or  neglect  of  the  voter  him- 
self, or  some  accident  not  attributable  to  the  law  or  the  officers 
who  are  to  execute  it,  can  deprive  him  of  the  power  of  proving 
his  right  and  exercising  his  privilege,  and  against  Uiese  it 
would  be  difficult,  either  by  legal  or  constitutional  provisions, 
entirely  to  guard." 

I  therefore,  for  all  these  reasons,  dissent  firom  the  judgment 
just  entered  by  the  court 

Rbad,  J.,  dissenting.  A  majority  of  the  court  think  that  a 
registry  law  properly  framed  is  constitutional,  and  well  calcu- 
lated to  prevent  frauds  at  election.  I  agree  with  my  brother 
Agnew  that  the  registry  act  is  constitutional  and  could  be 
carried  into  effective  operation. 

I  was  counsel  of  Mr.  Eneass,  in  1851,  and  of  Mr.  Mann,  in 
1856,  and  from  what  I  saw  in  those  contested  election  cases,  I 
was  fully  convinced  that  the  election  laws  were  utterly  ineffi- 
cient in  preventing  fraud,  and  subsequent  experience  has  con- 
firmed me  in  my  opinion.  In  some  districts  of  the  city  — 
*' plague  spots" — fraudulent  voting  is  the  rule,  and  honest 
voting  the  exception. 

I  am  fully  convinced  that  nothing  but  a  registry  law,  hon- 
estly and  firmly  administered,  can  cure  an  evil  which  strikes 
at  the  root  of  our  republican  institutions. 


BiOHT  ov  Tat-fatxr  to  Tbbt  nr  Bquitt  Yauditt  or  Law  midar  which 
ftaaawTpent  or  expenditure  is  propoeed  to  be  made:  JioU  t.  PeaMytania 
R.  S.  Co.,  72  Am.  Dec.  664^  and  note  682. 

Statutis  must  bx  CoHstBUXD  AoooBDnio  TO  mm  Plaev  avd  Obvious 
Mbanino:  LippiU  ▼.  fTtdtofiv  M  Am.  Dec  110,  and  note  123;  and  are  pre- 
sumed to  be  constitational:  Obnttead  ▼.  Camp,  89  Id.  221,  and  note  229; 
Davi$  ▼.  Helbigt  92  Id.  646.  Bat  acts  which  are  clearly  nnoonstitational 
mnst  be  declared  so  by  the  judiciary,  withoat  reference  to  their  expediency: 
Ct^jman  ▼.  Bank  qf  KetOwkg,  90  Id.  811. 

It  18  vosL  Lbozslatvbx  to  Pbbscbibb  Tdcb  AJn>  Makkbb  of  calling  and 
holding  elections:  Brodhead  ▼.  MUwatJoee,  88  Am.  Dec.  711.  and  see  note 
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7S5;  fwmtialii  to  validity  of  electioiu:  Peop/e  r.  ^af6i»  83  Id.  145,  and  ex- 
tendad  note  749. 

Tbx  fbdigipal  case  IB  axiBD  to  tlM  pointa  atated,  aa  foUowa:  It  ia  too  lata 
to  qvMtion  the  right  of  a  tax-payer,  where  mom^y  ia  to  be  raiaed  by  taxa- 
tion or  expended  by  the  treaaory,  to  proceed  in  equity  to  teat  the  validity  of 
the  law  under  which  the  propoaed  aaaeBament  or  expenditure  ia  to  be  made: 
Iftefer T. PikOocle^jJUa* 77  I^  St  348;  iHM^  Oneof 

theeqiiity  powera  of  the  ooartia»  theprerentionorreatraintof  the  commineion 
or  oontumanoe  of  acta  contrary  to  law,  and  prejudicial  to  the  intereata 
oC  the  community  or  the  righta  of  indiWdnala:  WeUt  ▼.  Bain,  75  Id.  67. 
Whaierer  the  oonatitutiflii  enjoina  to  be  done  in  »  particular  way  amounta 
to  m  prohibition  of  all  other  modea  and  mathoda  of  doing  the  aame  thing: 
CommomoedUh  t«  Oonipi^fkam^  65  Id.  83b  A  law  intended  to  take  away  or 
unaeceaaarily  poatpone  or  embarraaa  the  right  of  election  would  be  act  aaide 
aa  nnoonatitutional:  PaUenou  ▼.  Barkm^  60  Id.  87.  Ihe  r^giatry  act  of 
April  4^  1868^  waa  declared  to  be  unoonatitntiopal,  on  the  ground  that  it  de- 
prived persona  of  their  Totei^  who  moved  into  an  election  dirtrict  more  than 
ten  daya  prior  to  an  election,  but  laaa  than  twenty:  fn  re  BUeUon  i^ 
UeDfMMf^  106  Id.  482. 


KeLLBB   V.   AUBLE. 
pA  Pnm  BTiiVAinA  8rAn,  410.] 

Dkbdbbt^  Vomamaxat  of  Lard  Held  VEmR  Olaik  of  Tms  up  to  the 
tune  oC  bia  desth  deacenda  to  hia  heira  aa  tenanta  in  eommon. 

Whebb  PoflBBBBiOH  OF  Laed  HAS  Debobebed  vo  Possbbbob's  Heibb  aa  ten- 
ante  in  common,  one  of  them,  who  waa  alao  executor  of  the  will,  and  who 
bought  the  land  from  a  third  person  claiming  to  hold  a  perfect  title,  can- 
not hold  the  land  againat  hia  co-tenants. 

EiEOiMBwr — Whee  Teebbb  eebd  EOT  Peboede  8uxr.— Ihe  poaoooaion 
el  land  descended  to  the  heirs  of  the  possessor  aa  tenanta  in  common. 
One  oC  them,  who  waa  also  exeontor,  bought  the  outatanding  title,  and 
bald  tiie  land  againat  his  co-tenants.  HM^  in  ejectment  against  him, 
tint  as  the  defendant  obiimad  in  opposition  to  the  trust,  it  was  not  neces- 
ssrj  that » tender  of  the  pniohasemon^  should  precede  the  institution 
ef  the  suit. 

Action  of  crjectment.  The  bead-note  and  opinion  sufficiently 
itate  the  cage.  The  jury  found  for  the  plaintiff,  and  the  de* 
foidant  took  a  writ  of  error. 

/.  QibBon^  for  the  plaintiff  in  error. 
F.  Keueyj  for  the  defendant  in  error. 

By  Court,  Thompson,  G.  J.  Title  by  the  statute  of  limita^ 
tions  in  the  ancestor  of  the  parties  to  this  suit  was  negatived  by 
the  jury,  and  the  only  party  who  could  complain  of  this  is  the 
defendant  in  error.  But  she  makes  no  complaint,  and  there- 
fore all  question  on  that  subject  is  out  of  this  case. 

There  was  abundant  evidence  in  the  case  that  Samuel 
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Keller,  the  father  of  both  parties,  had  long  claimed  and  ezer- 
deed  acts  of  ownership  over  the  land  in  dispute,  and  up  to 
the  time  of  his  death.  Whether  his  title  was  perfect  or  not, 
we  need  not  inquire.  His  possession  descended  to  his  hein 
as  tenants  in  common.  Thej  would  succeed  by  descent  cast 
Was  it  competent,  therefore,  to  one  of  the  executora,  which  the 
plaintiff  in  error  and  defendant  below  was,  to  buy  in  an  out- 
standing title  and  hold  against  his  co-tenant?  The  authorities 
cited  by  the  defendant  in  error,  to  which  many  more  might 
be  added,  most  clearly  establish  that  it  was  not,  and  to  them 
we  refer.  His  purchase  was  for  the  benefit  of  the  tenants  io 
common,  if  they,  or  any  of  them,  chose  to  claim  it  Mag- 
dalene Keller  did  so  choose,  and  recovered.  The  defendant 
below  claiming  in  opposition  to  the  trust,  it  was  not  esBential 
that  a  tender  should  have  preceded  the  institution  of  the  suit: 
Beck  V.  Uhrichj  16  Pa.  Bt  608.  •  This  equity  was  preserved  io 
the  conditional  verdict. 

Seeing  no  error  in  any  part  of  the  case,  the  judgment  belov 
is  affirmed. 


Urov  0IAXH  ov  AiraviOB,  bib  Laud  Fassis  to  bib  Hbbb  a 
€9hNnfar»  t.  Wrif^  US  Am.  Deo.  811,  ud  note  814;  aad  eee  WtiAriiji^. 
X%,  S3  Id.  2SE7,  and  note  230;  A  mMi  ▼.  Baih^,  S6  Id.  708. 

BnuxMBHT  BT  TiNAiiT  IN  OoMMOV  AOAnrBT  Co^iBiAHT:  Cbfyntfirv.  Moh 
dmUiaU,  87  Am.  Deo.  135;  J?arriioiiT.  Ta^hr,  82  Id.  160. 

Tbi  FBuroiPAL  OABB  IB  oiTiD  to  the  point  that  a  oonv^yaaoe  to  one  of  itr* 
efil  teoanta  in  common,  or  a  deed  to  one  of  two  derieees  of  the  eame  land, 
■hall  innre  to  the  benefit  of  aU  who  come  fin  nnder  the  aame  tHle^  and  tn 
holding  jointly  and  in  oommon,  in  IMBe^%  Appeal,  73  Fk.  St.  9i7;  and  ii 
eited  to  the  point  that  when  aeveral  penona  haTe  a  Joint  or  oommnn  intereit 
in  an  estate,  one  oannot  pnrohaoe  an  enonskbcanoe  or  an  ontrtandi^g  titk^ 
and  aet  it  np  againat  the  others,  lor  the  pupooe  oC  dapiiviiig  tham  ^  iUt 
interest,  in  D^^rY.  WUmm.  72  Id.  447. 


GUMBBBLAND   YaLLBY    MuTUAL    PbOTBOTIOV  COM- 
PANY V.  Douglas. 

r88  PaVVSTLVAiriA  Statb,  419.] 

IinnTaAHOH  ov  BuiLDnio  ab  "Dwelunq-boubb,"  ob  as  ''OoooyiidDwu^ 

mo-BonsB,"  does  not  imply  an  engagement  that  it  shall  always  he  o^ 

enpied  while  the  risk  endures. 
Ik  Absbnoh  ov  Sxpbbsb  Stipulatioh  to  CoiiTRAitT,  Cbahob  of  TnAm 

has  no  effect  on  contract  of  insoranoe  of  a  dweDing-honae,  if  the  oss  be 

not  changed. 
TmnoT  ov  iNsiTRAircB  IB  Pbotiotion  aoainbt  Fxbb  Caubvd  by  the  insored'b 

own  negUgenoOb  nnless  tiie  negligenoe  amoonts  to  fraod. 


May,  1868.]    Mutu.^l  Protection  Co.  v.  Douglas.  299 

Action  of  debt  on  a  policy  of  iDsurance.  The  bailding  in- 
sured was  bnmed,  and  was  a  total  loss.  The  jury  found  for 
the  plaintifTSy  and  the  defendants  took  a  writ  of  error.  The 
material  facts  appear  in  the  opinion. 

Z>.  WUUj  J.  B.  Kennedy f  and  J.  MeD.  Sharpen  for  the  plain- 
tiffs in  error. 

D.  MeConaughyf  F.  M.  Kimmd^  Stambatkgh  and  Oehr^  and  /• 
IF.  Doug^aej  for  the  defendants  in  error. 

By  Court,  Stbonq,  J.  The  subject  insured  was  described  in 
the  policy  as  *'  a  fourHBtory  building,  basement  stone,  balance 
frame,  fifty  by  one  hundred  feet;  two  wing  buildings,  each 
about  thirty-four  by  fifty  feet,  three  stories  high;  also,  two- 
story  stone  kitchen,  attached  with  one  wing  by  a  frame-covered 
bmlding."  The  application,  which  was  agieed  to  make  part 
of  the  policy,  denominated  the  property  as  ''  dwelling-house, 
Caledonia  Spring  Buildings,''  and  describes  it,  in  other  re- 
spects, substantially  as  it  was  described  in  the  body  of  the 
policy.  In  neither  is  a  word  said  respecting  the  occupancy  of 
the  building,  or  the  uses  to  which  it  should  be  put  These  are 
only  to  be  inferred  from  its  description.  There  is  no  represen- 
tation that  it  was  an  occupied  dwelling-house  or  building  at 
the  time  when  the  insurance  was  effected,  and  no  warranty 
that  it  should  be  occupied  during  the  continuance  of  the  risk. 
At  least,  there  is  no  such  express  representation  or  warranty. 
But  the  defendants  below,  now  plaintiffs  in  error,  contend  that 
the  description  of  the  property  as  a  dwelling-house  amounted 
to  a  representation  that  it  was  tenanted  or  occupied  when  the 
policy  issued,  and  an  engagement  that  it  should  continue  to 
be  occupied.  Interpreting  the  contract  of  the  parties  thus, 
they  offered  to  show  on  the  trial  that  the  plaintiffs  had  aban- 
doned the  buildings  as  a  watering-place,  to  be  kept  by  them- 
selves; that  for  three  or  four  summers  before  the  fire,  a  Mrs. 
Cooper  occupied  them,  and  kept  boarders;  that  some  three 
months  before  the  fire  she  left  the  house,  and  it  remained 
vacant  until  it  was  destroyed  by  the  work  of  an  incendiary; 
that  the  plaintifl^s  were  notified  that  the  house  was  vacant> 
and  that  the  doors  and  windows  were  found  open;  that  the 
defendants  had  no  knowledge  of  the  fact  that  the  property 
was  vacant,  and  never  consented  to  its  remaining  unoccupied; 
and  that  after  Mrs.  Cooper  left,  the  plaintiffs  removed  the 
most  valuable  part  of  their  furniture,  and  in  so  doing  emptied 
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the  oontentB  of  straw  beds  into  two  of  the  rooms  in  the  build- 
ing.   Such  was  the  substance  of  the  offer.    It  was  rejected  by 
the  courts  and  we  think  correctly.    It  embraced  two  proposi- 
tions: 1.  To  prove  that  the  building  was  left  unoccupied  with 
the  knowledge  of  the  owners,  and  without  the  knowledge  or 
consent  of  the  insurers;  and  2.  To  prove  that  the  defendants 
had  been  guilty  of  negligent  conducti  either  by  themselves  or 
by  their  servants  or  agents,  though  it  was  not  alleged  that  the 
fire  was  a  direct  consequence  of  the  negligence.    Now,  it  is 
obvious  that  the  evidence  offered  to  prove  that  the  building 
was  left  unoccupied  was  wholly  immaterial,  unless  it  tended 
to  show  either  a  change  in  the  subject  insured,  or  a  breach  of 
a  warranty,  or  the  fedsity  of  a  representation.    It  did  neither. 
I  think  it  has  never  been  held  that  the  insurance  of  a  dwelling- 
house  implies  that  it  is  a  tenanted  house,  much  less  that  it 
implies  an  engagement  of  the  assured  that  it  shall  always  be 
occupied  while  the  risk  taken  endures.    Policies  often  contain 
stipulations  in  regard  to  occupancy,  but  they  are  expressed 
plainly,  and  if  considered  material,  they  are  stated  to  be  eith^ 
conditions  or  representations.    The  policy  in  this  case  contains 
nothing  of  the  kind.    On  the  contrary,  the  eighteenth  article 
of  the  by-laws  allows  the  fullest  liberty  for  changes  of  tenants 
without  notice,  if  the  property  be  not  used  for  other  purpoese 
than  those  for  which  it  was  used  when  insured.    And  even  if 
a  building  be  insured  as  an  occupied  dwelling-house,  even  if 
application  be  made  for  a  policy  on  an  occupied  dwelling-housei 
while  it  might  amount  to  a  fetlse  representation  if  the  property 
was  unoccupied  at  the  time,  it  is  not  an  assertion  that  it  shall 
remain  unoccupied.    It  is  matter  of  description  of  the  subject, 
rather  than  stipulation  respecting  its  use.    It  may  be  that 
hazard  of  fire  is  greater  when  a  dwelling-house  is  left  unten- 
anted.   So  it  is  greater  or  less  in  cases  of  tenancy  by  different 
persons;  but  in  the  absence  of  express  stipulation  to  the  con- 
trary, a  change  of  tenants  has  no  effect  whatever  on  the  con- 
tract of  insurance  if  the  use  be  not  changed.    It  is  vain  to 
argue  that  no  use  at  all  is  a  use  for  other  purposes  than  those 
for  which  the  building  was  used  when  insured.    This  case  is 
not  to  be  confounded  with  those  cases  in  which  there  haye 
been  alterations  of  the  subject  insured,  and  where  the  question 
has  been  whether  the  danger  of  loss  was  increased.    Here  the 
question  is,  What  was  the  risk  assumed?    Was  it  a  dwelling- 
house  simply  that  was  insured,  or  a  dwelling-house  occupied? 
the  policy  bind  the  assured  to  any  use?    We  think  it  did 
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not,  fdriher  than  that  when  used  it  should  be  only  as  a 
dwelling-honse. 

In  Cailin  v.  Springfield  Inturanee  Oo.j  1  Sum.  845,  where  it 
appeared  that  a  house  had  been  insured  as  a  dwelling-house, 
but  to  be  occupied  as  a  tavern,  Judge  Story  said:  "The  doc- 
trine had  never,  to  his  knowledge,  been  asserted,  nor  should 
he  deem  it  maintainable  that  a  policy  against  fire  on  the  house 
of  A,  in  Boston,  described  as  a  dwelling-house^ould  be  void 
if  the  house  should  cease  for  a  time  to  have  a  tenant    This, 
in  a  case  where  a  house  had  been  described  '  to  be  occupied.'" 
In  (fNeU  V.  Buffalo  Fire  Insurance  Co.,  8  N.  Y.  122,  in  entering 
judgment,  the  court  said,  assuming  that  there  was  a  written 
application  by  the  plaintiff  describing  the  house  as  occupied 
by  Goodhue,  the  description  in  the  policy  must  be  regarded  as 
a  warranty  of  the  fact  that  he  was  the  occupant  at  the  date  of 
the  pcdicy,  and  nothing  more.  The  description  imports  nothing 
more.    The  defendants  insist  that  the  description  warrants,  not 
only  that  he  was  the  occupant  at  the  date  of  the  policy,  but 
that  he  was  to  remain  the  occupant  during  the  continuance  of 
the  risk.    But  the  parties  have  not  thought  proper  to  express 
themselves  to  that  effect.    A  warranty  may  be  affirmative,  as 
when  the  assured  undertakes  to  perform  some  positive  alle- 
gation, or  promissory,  as  when  the  assured  undertakes  to  per- 
form some  executory  stipulation.    Here  was  an  affirmative 
stipulation  that  the  house  was  then  occupied  by  Goodhue, 
but  not  a  promissory  agreement  that  he  should  continue  to 
occupy  it."    This  goes  much  further  than  we  need  go  in  the 
ease  in  hand.    Here  there  is  neither  affirmation  nor  promis- 
sory agreement  respecting  occupancy.    The  evidence  offered 
to  prove  that  the  building  was  unoccupied  for  some  time  before 
the  fire  was  quite  immaterial. 

And  so  was  that  offered  to  prove  negligence  in  the  care  and 
use  of  the  building.  Indeed,  the  contrary  was  not  urged  in 
the  argument  before  us.  It  was  not  alleged  that  the  loss  oc- 
curred in  consequence  of  the  plaintiff's  negligence;  but  if  it 
had  been,  it  would  not  matter.  A  fire  policy  is  a  protection 
against  fire  caused  by  the  assured's  own  negligence,  unless  the 
negligence  amounts  to  fraud.  This  is  the  doctrine  of  all  the 
cases,  and  of  the  elementary  writers. 
The  judgment  is  affirmed. 

CiiAHOX  Dff  CovDznoH  OF  IiiAjRXD  pBOPSBTT,  and  effect  upon  poUoyt 
Oaiiai  ▼.  Pawtmdbel  tie.  Ins.  Co,,  91  Am.  Deo.  229,  and  oaaes  coUeoted  is 
Bote23i. 
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DnauFnoN  ot  Houbx  cr  Pouor  jji  '*Oocupikd  bt  iHsuBn^"  d  Di- 
BOBipnoH  MxRKLT,  and  not  an  agreement  that  the  inanzed  will  eontinoe 
to  oooapy  it:  Jo^  ▼.  Jfakte  Im,  Co.,  71  Am.  I>eo.  636}  aee  Stout  ▼.  CK(^  Fin 
im.  Co.,  79 Id.  539;  Omgk  r.  Ck^ Firt  Im.  Co.,  76 Id.  581;  Hmriekr.  Jnmnmm 
Cx,  77  Id.  244. 

Whsihib  MxaEBFBsaBRiATiov  OK  OoNGBALMKHT  AVOIDS  FOuoT  dependi 
npon  ita  materiality:  Mutml  Fire  Ins.  Co.  ▼.  Deak,  79  Am.  Dec.  673;  and 
aee  OoM  ▼.  Inmranoe  Co.,  74  Id.  494,  and  note  496. 

Thi  pbinczpal  OABi  IS  CITXD  to  the  point  that  where  inaorance  ia  oo  an 
ooonpied  dweUing-hooae,  without  more,  there  ii  no  agreement  or  promiae 
that  it  ahall  remain  oocnpiady  in  Somand  Co.  MmL  Fkrt  /m.  Co,  t.  Uoam,  IIS 
P^  St  89;  and  ia  diatingaiahed  in  PoOtmOe  MuL  Fke  Im.  Qk  y.  Fntmn,  109 
Id.  866,  the  ooort  obaerring  that  in  the  principal  oaae  *' there  waa  no 
nnty  that  the  dweOing-hooae  waa  ooeupied,  aa  there  la  here." 


DnsHL  V.  Adams  County  Mutual  Ins.  Oo. 

[OB  PnrxaTLYAinA  stati,  4tt.J 

On  IirauKiD  nr  Mutual  Insubanob  CoMFAirr  is  Mbmiikb  tbblboi;  and 
the  hooka  ol  the  company  are  evidence  against  him  aa  a  member. 

It  is  Kg  Exouss  ior  Bexaok  ot  Wab&antt  on  Pabt  ot  Ixsubkd  that 
it  did  not  inoreaae  the  riak,  nor  that  the  act  waa  done  by  a  tenant  of  the 
inaored  without  his  knowledge  or  anthority. 

T6BVXITUBS  OV  POLIOT  OV  InSU&AMOB    IOB    BkBAOH  OT  WaULAUTT  18  MOT 

Waited  by  a  sabaeqnent  aaaoBament  of  the  forfeited  policy,  and  the  pay- 
ment  by  the  insured  of  the  assessment. 
Waivbr  hsvkb  Oooubs  uhlos  LnmsvtD,  or  where  the  not  relied  on  onghti 
in  equity,  to  estop  the  party  from  denying  it. 

POUOT  OF  InSURAHOB  OAVHOT  BB  RbNBWBD  AFTBB  It  KJkM  BBBV  FOBVXITIIV 

except  by  express  agreement. 

It  is  not  Bbbob  to  Rbtdsb  Ambvsmbmt  which  would  not  aid  the  appli- 
cant's oaae. 

Pbofosbd  Ambndmbnt  to  Rbpuoaxxon,  WmoB  would  Ibtboducb  Bn* 
TiBBLT  Nbw  Maxtbb  inconsistent  with  the  replicatioa  already  filed*  is 
not  an  amendment  of  form,  and  ita  refusal  is  not  error. 

Pbnnstlvania  Act  ov  1806^  Rblatino  to  Ambndmxrtb^  Bztbnds  only  to 
the  declaration  or  plea;  and  amendments  beyond  tiie  plea  are  to  be 
tested  by  a  legal  discretion^  aa  at  ccmuion  law. 


Action  of  coyenant  The  declaration  was  on  a  policy  of 
insurance,  dated  June  8,  1863,  whereby  the  plaintiff  was  in- 
sured for  $1,985  on  a  frame  tanning-house,  log  beam-house 
and  machinery,  two  frame  bark-sheds,  bark-mill,  wagon-house, 
and  some  personal  property,  for  five  years.  The  declaration 
averred  that  the  buildings  were  burned  on  the  13th  of  August, 
1864,  whereby  the  plaintiff  sustained  a  loss  of  $1,075.  It  fur- 
ther averred  that  on  the  19th  of  September,  1864,  the  company 
made  an  assessment  on  the  plaintiff's  policy,  which  he  paid  on 
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the  25tli  of  November,  1864;  it  then  averred  that  the  plaintiff 
bad  fulfilled  all  his  stipulations,  but  the  company  had  not 
paid  the  loss,  etc.  The  plea  of  the  defendant  was,  that  the 
plaintiff  had  violated  the  conditions  contained  in  the  policy, 
and  the  rules  and  by-laws  annexed  to  it,  in  the  manner  stated 
in  the  opinion.  The  plaintiff  replied,  and  the  case  was  tried 
upon  the  Issue  thus  formed.  The  fire  and  loss  to  the  amount 
of  $1,076  were  admitted,  and  also  that  the  proper  preliminary 
notice  and  proofs  had  be^n  given.  The  jury  found  for  the  de- 
fendant; and  the  plaintiff  assigned  for  error  the  matters  suflS- 
•dently  set  out  in  the  opinion. 

D.  WUb  and  D.  Smj/ser,  for  the  plaintiff  in  error. 
iZL  G.  MeCrearyj  for  the  defendant  in  error. 

By  Courts  Thompson,  G.  J.  1.  The  answer  of  the  defendant 
to  the  first  assignment  of  error  in  this  case  is  very  complete, 
viz.:  that  its  act  of  incorporation,  by  adopting  the  eighth  seo- 
tion  of  the  act  incorporating  the  Bradford  County  Insurance 
Oompany  (Pamph.  Law,  1838,  p.  865),  rendered  its  members 
<»mpetent  witnesses  for  the  company,  when  not  individually 
interested.  The  objection  that  the  witnesses  were  managers  did 
oot  alter  the  case.  They  are  managers  because  members,  and 
it  is  only  as  members  in  this  case  that  they  could  be  supposed 
to  have  any  interest.  No  conduct  of  theirs  as  managers  is  in- 
volved in  any  issue  in  the  case.  By  the  act  of  incorporation 
they  were  clearly  witnesses,  therefore,  in  a  case  of  this  kind. 
Had  there  been  any  question  of  negligence  or  recklessness 
•on  part  of  the  managers  involved,  the  objection  might  have 
been  effectual;  but  that  was  not  the  case.  The  result  under 
the  pleadings  could  only  affect  the  company. 

2.  The  second  assignment  was  equally  well  answered.  The 
plaintiff  below  became  a  member  of  the  company  by  the  act 
•of  being  insured  in  it.  It  was  a  mutual  insurance  company. 
The  books  were  therefore  in  law  as  much  his  as  they  were  the 
books  and  minutes  of  the  other  members  constituting  the 
•company:  Commonwealth  v.  Wodper,  3  Serg.  &  R.  29  [8  Am. 
Dec.  628];  Hackney  v.  Alleghany  Co.  M.  Ins.  Co.,  4  Pa.  St.  185; 
Mitchell  V.  Lycoming  L.  Ins.  Co.^  61  Id.  402.  This  error  is  not 
•sustained. 

8.  The  third  assignment  of  error  is  to  the  rejection  of  an 
offer  to  prove  that  the  tannery,  the  principal  subject  of  insur- 
anoe.  consisting  of  several  buildings,  had  been  leased  before 
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the  erection  and  application  of  steam  to  its  operations,  and 
that  the  furnace  and  boilers  to  propel  the  enjpne  were  erected 
en  a  public  alley,  and  were  so  constructed  and  situated  as  not 
to  increase  the  risk  to  the  insured  premises^  and  that  the  ereo- 
tion  was  in  no  wise  the  cause  of  the  fire,  but  that  it  originated 
in  and  was  communicated  firom  property  not  covered  by  the 
policy. 

The  court  admitted  that  portion  of  the  offer  to  show  that 
the  location  of  the  fiimace«  boilers,  and  engine  were  on  the 
alley,  but  rejected  the  balance,  deeming  it  inadmissible  under 
the  pleadings. 

That  the  erection  was  by  a  tenant  was  no  excuse  if  it  was 
violative  of  any  covenants  in  the  policy.  The  possession  was 
that  of  the  insured,  if  it  was  by  his  tenant  The  lessor,  the 
plaintiff  in  this  case,  continued  to  be  the  insured  party,  and 
the  covenants  which  he  entered  into  in  becoming  insured  re> 
mained,  whether  he  occupied  personally  or  by  tenant.  We 
need  not  spend  time  on  this. 

The  defendant  went  to  trial  on  a  single  plea,  which  averred 
that,  in  violation  of  the  terms  and  conditions  of  the  policy,  the 
pkuntiff  had  erected  and  set  up  a  steam-en^ne,  to  be  used,  and 
used  the  same,  in  operating  his  tannery,  up  to  the  date  of  the 
injury  to  the  establishment  by  fire,  and  by  this  means  changed 
the  property  into  a  class  of  risks  not  covered  by  the  policy. 
The  replication  of  the  plaintiff  was  a  simple  traverse  of  the 
fact  averred.  The  rule  that  the  cMegata  and  probata  must 
agree  contains  the  principle  which  justified  the  rejection  of 
the  proposed  testimony.  It  did  not  in  any  manner  sustain 
the  plaintiff's  allegation  that  no  such  erection  had  been  made 
as  averred  in  the  plea. 

The  plaintiff  contends  that  it  was  evidence  to  show  that  the 
erection  did  not  increase  the  risk,  and  therefore  ought  not  to 
avoid  the  policy.  The  answer  to  this  is,  that  the  contract  of 
insurance  accepted  by  the  plaintiff  stands  upon  the  condition 
that  if  the  insured  premises  ''shall  be  so  altered,  or  be  appro- 
priated, applied,  or  used  to  or  for  the  purpose  of  carrying  on 
or  exercising  therein  any  trade,  business,  or  vocation  which, 
according  to  the  by-laws  and  conditions,  class  or  hazard,  or 
rates  hereunto  annexed,  would  increase  the  hazard,  unless  it 
be  by  consent  and  agreement  in  writing  indorsed  upon  the 
policy,"  the  policy  shall  cease  and  be  void. 

In  the  by-laws,  we  find  a  list  of  rates  of  insurance  for  the 
•lasses  therein  enumerated,  and  in  it  are:  "  Tanneries  without 
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■team,  eight  per  cent"  Tanneries  with  steam  are  not  in  the 
list.  *^  The  above  rates,"  say  the  by-laws, ''  are  for  insurance 
of  the  safest  kind."  And  "  such  classes  as  are  not  named 
may  be  insured  at  such  rates  as  the  board  of  managers  or 
executive  committee  may  determine."  The  safest  risks  are 
the  classes  named  and  declared  in  the  policy  as  enumerated. 
Other  risks  may  be  insured  by  the  special  action  of  the 
managers  or  executive  committee,  at  such  rates  as  they  may 
determine  upon.  That  is  the  meaning  of  these  clauses,  un- 
doubtedly. 

The  plaintiff's  tannery  and  other  property  are  insured  ac- 
cording to  the  class  and  rates  set  down  in  the  by-laws,  and 
the  policy  was  by  express  stipulation  ''  made  and  accepted 
■abject  to  and  in  reference  to  the  terms,  by-laws,  and  condi- 
tions therein  contained  and  thereunto  annexed."  The  appli- 
cation of  steam  to  the  tannery  changed  and  put  the  property 
out  of  the  class  and  rates  enumerated,  and  in  which  it  was 
insured.  8team«tanneries  are  not  on  the  list,  while  tanneries 
without  steam  are.  The  list  was  a  mode  of  fixing  what 
should  be  regarded  as  an  increase  of  hazard.  It  is  declared, 
if  the  property  insured  should  be  so  changed  or  used  as,  ac- 
cording to  the  by-laws  and  conditions,  class  or  hazard  of 
rates,  '^  hereunto  annexed,"  the  hazard  would  be  increased, 
and  unless  by  consent,  the  policy  should  be  avoided.  On  the 
taoe  of  the  policy  and  by-laws,  made  a  part  of  it,  a  steam- 
tannery  was  not  insured,  and  not  insurable  at  the  rates  men- 
tioned. The  offer,  therefore,  to  prove  as  proposed  was  an 
offer  to  ignore  what  the  parties  had  agreed  upon  as  the  test 
of  increased  hazard,  and  was  properly  rejected.  There  are 
cases  in  which  such  offers  have  been  made  and  the  testimony 
admitted,  but  I  find  none  in  which  the  conditions  and  by-laws 
in  regard  to  the  risks  are  the  same  as  here.  The  cases  of 
Perry  County  Ins.  Co.  v.  Stewariy  19  Pa.  Bt  46,  and  Mutual  Pro- 
tection Co.  V.  Schellf  29  Id.  31,  cited,  are  not.  The  controver- 
siee  in  these  cases  arose  on  a  clause  similar  to  the  seventeenth 
section  of  the  by-laws  of  this  company,  which  provides  that 
where  any  alteration  or  change  of  occupants  shall  be  made 
to  any  btdlding,  if  the  risk  is  not  increased,  the  secretary  shall 
enter  on  the  policy  "  altered,  but  not  endangered,"  and  give 
the  insured  a  certificate  thereof.  Under  such  a  clause,  it  is 
not  difiScult  to  conceive  of  the  possibility  of  such  evidence  be- 
ing proper,  and  the  cases  show  that  it  has  been  received.  In 
such  case,  the  parties  not  haying  agreed  upon  what  shall  bo 
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a  test  of  increased  risk,  that  fact  may  therefore  become  a 
matter  of  opinion  and  testimony;  but  in  the  case  in  hand  they 
have, — namely,  that  any  change  or  use  of  property  which  pats 
it  out  of  the  enumerated  classes  and  rates  is  to  be  regarded 
as  conclusive  of  increased  hazard.  This  offer  presented  the 
single  question  of  the  right  to  make  the  proposed  proof,  with- 
out reference  to  any  supposed  waiver  of  conditions,  as  insisted 
on  in  another  point  in  the  case.  We  think,  for  these  reasons, 
the  offer  wad  properly  rejected. 

4.  This  offer,  the  rejection  of  which  constitutes  the  fourth 
exception  and  the  fourth  assignment  of  error,  was  an  effort  to 
bring  the  plaintiff's  case  within  the  seventeenth  sectioQ  of  the 
company's  by-laws.  There  were  two  difficulties  in  the  way  of 
the  admission  of  this  testimony.  The  first  was,  that  the  de- 
fendant's plea  put  in  issue  alone  an  unauthorised  alteration 
of  the  insured  premises.  This  was  denied  modo  ei  forma  by  a 
general  traverse.  Under  this  issue  the  testimony  was  mani- 
festly inapplicable.  Had  a  license  to  alter  been  replied,  it 
would  have  admitted  evidence  of  a  license  assuredly;  but 
whether  the  testimony  offered  would  have  been  competent  is 
a  matter  of  great  doubt.  Neither  the  plaintiff  nor  defendant 
had  done  what  the  by-laws  required  them  to  do  in  case  of  an 
alteration.  The  former  had  made  no  application  to  the  secre- 
tary or  managers  to  examine  the  premises,  and  certify  his 
opinion  whether  the  hazard  was  thereby  increased  or  not.  Nor 
did  the  latter ,  without  or  in  the  absence  of  such  applicatiao, 
make  any  examination  or  give  any  such  certificate.  We  see 
no  error  in  refusing  the  offer.  The  testimony  proved  nothing 
like  official  action ;  in  fact,  it  proved  a  refusal  to  act  at  the 
time,  not  recurred  to  at  any  after  time. 

5.  The  fifth  assignment  of  error  is  to  the  rejection  of  the 
offer  to  prove  the  directions  of  the  company,  in  November,  1864, 
to  the  treasurer  to  make  an  assessment  on  all  the  premium 
notes  of  the  company  in  force;  that  he  did  so,  and  included 
among  them  the  note  of  the  plaintiff,  on  which  there  was  an 
assessment  of  $3.90,  which  the  plaintiff  paid  as  per  receipt, 
and  which  was  retained  by  the  company. 

The  defendant  had  given  in  evidence  by  the  minutes  of  the 
board  of  managers,  dated  September  12,  1864,  the  action  of 
the  board  on  the  application  of  the  plaintiff  for  indemnity  for 
the  loss  which  had  occurred  on  the  18th  of  August  previously, 
and  their  resolution  refusing  the  claim,  with  a  declaration  d 
a  forfeiture  of  the  policy  for  breach  of  conditions,  and  notice  of 
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this  at  the  time  to  the  plaintiff.  It  is  very  evident  that  the 
action  of  the  treasurer,  in  including  the  plaintiff's  note  as  sub- 
ject to  assessment,  was  a  mistake  on  his  part.  He  had  no 
authority  to  include  it,  for  the  directions  to  assess  applied  ex- 
pressly only  to  such  notes  as  were  in  force  when  the  order  was 
given.  Some  days  prior  to  the  direction  to  assess,  which  was 
OQ  the  19th  of  September,  1864,  the  note  had  ceased  to  be  ob« 
ligatory  or  liable  to  any  future  assessments.  The  object  was 
to  establish  a  waiver  of  a  breach  of  conditions*  But  this  never 
occurs  unless  intended,  or  where  the  act  relied  on  ought  in 
equity  to  estop  the  party  firom  denying  it. 

The  doctrine  of  waiver  seems  applicable,  properly  speaking, 
only  during  the  currency  of  the  contract.  No  doubt,  if  the 
company  had  called  for  an  assessment  on  the  plaintiff's  note 
while  the  property  was  being  used,  after  the  application  of 
steam,  and  with  a  knowledge  of  such  alteration  and  use,  it 
would  have  been  estopped  from  setting  that  up.  But  that 
was  not  the  case,  as  already  shown.  There  must  be  knowl- 
edge to  establish  a  waiver:  Froat  v.  Saratoga  Jf.  Ina.  Cc^  6 
Deuio,  154  [49  Am.  Dec.  234];  Bevin  v.  Connecticut  M.  L,  Ins* 
Co^  23  Conn.  244;  Viall  v.  Genaee  M.  L.  Ina.  Co.y  19  Barb. 
440;  Carroll  v.  CharUr  Oak  Ins.  Co.^  38  Id.  402.  After  a 
policy  is  forfeited,  I  see  not  how  it  could  be  renewed  or  revivi- 
fied, except  by  an  express  agreement  of  the  insurers.  That  it 
can  only  be  done  in  this  mode  seems  to  be  the  doctrine  of  the 
case  of  CarroU  v.  Charter  Oak  Ins.  Co.y  38  Id.  402.  The  policy 
here  was  forfeited  by  the  action  of  the  board,  of  which  the 
plaintiff  had  notice,  not  only  actually,  but  constructively;  a 
payment  of  an  assessment,  especially  on  a  mutual  premium 
note,  after  this,  can  be  regarded  in  no  other  light,  we  think, 
than  as  voluntary.  No  resistance  was  made  in  this  instancoi 
or  application  to  the  board  on  the  subject. 

Without  pursuing  this  line  of  thought  further,  however,  it 
might  be  enough  to  say  that  the  issue  did  not  admit  of  the 
introduction  of  the  testimony  proposed.  But  there  was  an 
offer  to  amend  the  replication  by  replying  the  waiver  specially. 
Id  looking  at  the  proposed  amendment  it  will  be  noticed  that 
it  rests  the  proposed  waiver  solely  on  the  act  of  the  treasurer, 
without  involving  the  assent  of  the  company  or  alleging  it.  It 
is  evident  if  all  the  facts  had  been  in  evidence,  they  might 
have  been  demurred  to.  A  waiver  could  not  have  been  in* 
ferred  from  them.  An  amendment  refrised  which  could  no* 
aid  the  party's  case  would  hardly  be  error. 
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But  waiving  this,  we  think  the  court  committed  no  error  in 
refusing  it  on  the  ground  stated.  It  was  entirely  inconsistent 
with  the  replication  filed,  which  made  the  issue;  it  would, 
therefore,  have  been  double,  as  held  by  the  learned  judge. 
More  than  this,  it  introduced  entirely  new  matter  in  reply. 
It  was  not  an  amendment  of  form  at  idl,  it  seems  to  me.  Nor 
was  it  demandable  of  right  under  the  act  of  1806.  One  of  the 
first  decisions  under  that  act  by  this  court  was  Austin  y.  Jn- 
graham^  4  Yeates,  347,  in  which  it  was  held  that  the  act  did 
not  extend  further  than  to  an  amendment  of  the  declaration 
or  statement,  or  to  the  plea  or  defense.  It  does  not  reach  to 
replications,  rejoinders,  etc.  Such  amendments,  therefore,  are 
as  at  common  law,  and  to  be  tested  only  by  the  questicm  of 
the  exercise  of  a  legal  discretion.  We  think  in  no  a8i>ect  of 
the  question  was  there  error  in  the  ruling  of  the  learned 
judge,  either  in  regard  to  the  amendment  or  the  admissibility 
of  the  evidence. 

Judgment  affirmed. 
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oonreyed  by  absolnte  deed^  without  the  payment  of  any  mon^  ooo« 
■ideration,  one  half  of  nnpatented  land  to  his  broUier-in-law,  HoUar, 
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Fbuicrm  Saonos  ot  PsinisTLYANiA  Act  or  Assikblt,  of  Afbzl  22,  1896, 
Kblahtx  to  Crkation  or  Trusts,  is  prospective,  and  has  no  applica- 
tion to  a  ease  which  arose  before  the  passage  of  the  aet 

AcnoN  of  quare  dau9um  fregit  biooght  by  Bitehey  againrt 
Idngenfelter  and  othenu    The  head-note  and  opinion  state  the 
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O.  H.  Spang  and  W.  U.  JJoO,  for  the  defendant  in  error. 

By  Conrty  Agnbw,  J.    The  legal  title  to  the  land  in  contro- 
versy was  vested  in  Solomon  Hollar  by  a  patent  dated  the 
16ih  of  May,  1837,  for  448i  acres  of  land.    Hollar's  title  to 
224  acres,  the  part  in  dispute,  became  regularly  vested  in 
Ritchey,  the  plaintiff  beljw.    The  defendants  claimed  title 
under  one  Abraham  Sparks.    They  alleged,  and  as  the  court 
took  the  facts  from  the  jury  we  may  suppose  proved  by  parol, 
a  trust  in  Solomon  Hollar  for  Abraham  Sparks  for  one  half 
(224  acres)  of  the  land  held  by  him  under  the  patent.    The 
facts  proved  were,  that  Hollar  and  Sparks,  each  owning  224 
acres  of  the  tract  which  had  originally  been  one  of  448  acres, 
surveyed  1794,  under  a  warrant  to  Valentine  Hollar,  agreed 
together  to  get  it  patented  in  the  name  of  Solomon  Hollar,  to 
save  patenting  fees  and  probably  the  expense  of  two  locations 
under  the  graduation  law.    For  this  purpose  Sparks  conveyed 
to  Hollar  by  a  deed  of  April  26,  1837,  reciting  a  pecuniary 
consideration  of  $356.    Corroborative   circumstances  as  to 
Sparks  taking  off  stone  and  burning  lime  on  the  place  with 
the  knowledge  of  Hollar,  and  the  partition  of  the  estate  of 
Sparks  after  his  death  among  his  heirs,  including  this  land, 
were  given  in  evidence.    The  plaintiff  rebutted  by  proof  of  one 
witness  that  Sparks  said  he  had  bought  the  land  for  Hollar  at 
his  own  request,  and  the  sum  in  Sparks's  deed  to  Hollar  was 
precisely  the  same  as  that  in  the  deed  made  to  Sparks.    On 
this  state  of  the  case,  the  court  below  directed  a  verdict  for  the 
plaintiff,  on  the  ground  that  the  parol  evidence  was  incompe- 
tent to  vary  the  terms  of  the  deed  from  Sparks  to  Hollar, 
which  were  absolute  on  its  face.    The  case,  it  was  said,  was 
ruled  by  the  court  below  on  the  authority  of  Porter  v.  Mayfieldf 
21  Pa.  St.  264.    The  real  ground  of  decision  in  that  case  was 
the  relation  of  landlord  and  tenant  existing  between  the  gran- 
lee  and  grantor  after  the  execution  of  the  deed,  though  the 
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judge  did  say  the  evidence  was  incompetent  to  contradict  the 
deed  as  between  the  grantor  and  grantee.     Bat  this  was  said 
in  a  case  where  there  was  no  evidence,  according  to  the  report 
of  it.  to  show  that  the  trust  arose  from  the  breach  of  any  con- 
fidence reposed  for  a  purpose  which  would  make  it  a  fraud  to 
use  the  deed  against  the  grantor;  and  indeed,  the  expression 
was  no  more  than  a  dictum.    We  cannot  therefore  consider 
the  point  before  us  as  decided  by  Porter  v.  Mai/fieldf  tdpra.    In 
this  case  the  evidence  was  of  what  took  place  between  the  par- 
ties before  and  at  the  time  of  the  execution  of  the  deed,  and 
proved  that  the  deed  was  made  for  the  sole  purpose  of  having 
a  single  patent  taken  out  in  Hollar's  name.    It  was  for  their 
joint  and  mutual  benefit,  no  money  passing  for  the  purchase; 
a  confidence  was  reposed  by  Sparks  in  Hollar  for  a  special 
purpose,  and  on  this  ground  he  was  induced  to  part  with  his 
title.    The  breach  of  this  confidence  was  clearly  bad  £aith,  and 
created  a  resulting  trust.    The  parties  were  brotlierB-in-law,  and 
if  Sparks  had  not  believed  Hollar  intended  to  carry  out  their 
mutual  arrangement  in  good  faith  when  he  procured  the  title 
from  the  commonwealth  by  the  patent,  he  certainly  would  not 
have  executed  the  deed.    To  say  that  the  procuring  of  a  title 
thus  through  a  confidence  reposed,  the  violation  of  which  is 
clearly  fraudulent,  cannot  be  shown  by  proof  of  what  occurred 
in  the  very  transaction  itself,  and  at  the  time  of  its  consumma- 
tion between  the  parties,  is  to  open  a  door  to  fraud  and  close  it 
to  honest  trust.    The  statute  of  frauds  is  a  salutary  act,  but  to 
Bufier  it  to  become  instrumental  in  the  commission  of  such  a 
palpable  breach  of  faith  would  make  it  a  source  of  the  grossest 
injustice,  and  would  enable  a  party  to  secure  the  fruit  of  eveiy 
scheme  into  which  he  can  procure  a  friend  to  enter  with  him 
on  terms  of  the  greatest  assurance.    The  authorities  I  think 
forbid  this  to  be  done:  Thompson  v.  White^  1  Dall.  424  [1  Am. 
Dec.  252];   Church  v.  Churchy  25  Pa.  St.  278.    This  was  a 
similar  trust,  the  land  being  conveyed  for  the  purpose  of 
obtaining  a  patent:  Plumer  v.  Reedj  88  Id.  46;  McCuUoch  v. 
Cowher,  5  Watts  &  S.  417;  Parke  v.  Chadwich^  8  Id.  96;  Mmy 
V.  Herricky  18  Pa.  St.  128;  Renshaw  v.  Gane^  7  Id.  118;  Sherif 
V.  Neal,  6  Watts,  534;  Rankin  v.  PorUr^  7  Id.  387;  Lynch  v. 
CoXj  23  Pa.  St.  265.    It  was  insisted  in  the  argument  that  the 
case  falls  within  the  fourth  and  fifth  sections  of  the  act  of  the 
22d  of  April,  1856.    As  to  the  creation  of  the  trust,  the  fourth 
section  is  prospective,  and  as  this  case  arose  before  the  passage 
of  the  act,  nothing  need  be  said.    And  as  to  the  limitation  for 
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enibrcing  a  resulting  trnst  confined  by  the  proviso  to  the  sixth 
sectioQ  to  two  years  after  the  date  of  the  act,  we  onght  to  ex- 
press no  opinion,  the  point  not  being  raised  in  the  court  below. 
The  question  of  actual  possession  by  the  eeitwi  que  trust  during 
the  time  when  the  limitation  was  running  may  have  to  be  sub- 
mitted to  the  jury  under  the  evidence  to  be  given  at  a  future 
trial,  and  we  ought  not  to  anticipate  it.  The  judge  having  put 
the  case  as  to  the  trust  solely  on  the  incompetency  of  parol 
evidence  to  vary  the  effect  of  the  deed,  the  case  must  go  back 
for  a  new  trial.  We  discern  nothing  in  the  circumstanoes  in 
evidence  to  raise  the  question  of  estoppel. 
Judgment  reversed,  and  a  venire  fiieias  de  novo  awarded. 


Bmuhmo  Taimr  mat  bs  Ebeabubbsd  bt  Pibol  Bvxmorai:  JUmUmI 
Am.  Ox  ▼.  Deale,  70  Am.  Bee.  STSp  and  eeeae  eoOeeted  in  note  680|  JPrUekard 
T.  WalUtee^  70  Id.  288^  note. 

OvB  Who  Fboouub  TmatWKrr  ov  Aroebie  bt  AsrifiOB  ob  FBAin>  n 
Tbdkbb  bx  'Maxjovcooz  Itfftm  t.  Doqs,  90  Am.  Bee.  606^  endnote  708t  and 
9B9Be^fUY.  fTcirfli^  93  Id.  702;  and  note  760. 

Vasol  TasiDf ovt  to  Ebtabush  Tsusr  should  bb  GlbaBi  and  even  titen 
reeoiTed  with  great  eantioa:  CcrbU  t.  SmUk,  71  Am.  Bee.  481,  and  aee  note 
43& 

Tbb  pbibgipal  oasb  n  coixd  to  the  point  that  where  one  proeoree  a  title 
which  he  eonld  not  have  obtained  ezoept  bya oonfidenoe  repoaed  in  hhn*  and 
aboaee  the  eonfidanoe,  he  beoomee  a  troatee  ev  mal^/iao,  in  BekkrU^§  AfpeaJL, 
SSFk.  St.  242;  Famtir.  ffaa$,  73  Id.  301;  andiaoited  to  the  point  that  the 
fonrth  eeotion  of  the  act  of  April  22;  185S,  relating  to  tmata,  ia  clearly  pro* 
ipeotive,  ukBaUmlkier.  HTkMe,  77  Id.  26;  Merrtnumy.  Mcore,  90 Id.  81. 

On  a  now  trial,  which  waa  awarded  in  the  principal  caacb  the  yerdiot  waa 
for  the  plaintiif  Bitchey,  and  the  defendanta  took  a  writ  of  error.  Thejndg- 
OMnt  waa  affirmed,  the  court  obeerving  that,  aa  the  defendanta  "  claimed 
tiUe  to  the  land  against  the  ezpreia  langoage  of  the  deed,  th^  were  bound 
to  ihow  bj  dear  and  aatiafaotory  evidence  that  there  waa  a  reeulting  trust 
in  &vor  of  Sparka,  and  that  he  had  taken  such  poaeeeaion  of  the  land,  or  ex- 
trdaed  ench  ezduaive  acta  of  ownership  over  it  within  twenty-one  years  from 
the  time  the  trust  aroee  as  would  prevent  its  extinguishment.  And  aa  they 
isiled  to  do  this,  the  verdict  of  the  jury  waa  rightly  for  the  plaintiff  "t  Lhh 
tfoi/'eter  ▼.  i^ildliy,  82  Pia.  8t  123,  128.  And  the  hitter  caae  ia  dted  to  the 
point  that  the  evidence  to  establish  a  resulting  trusty  espedaUy  one  ev  mak> 
Uio^  ahonld  be  dear,  ezplioitk  and  nnequifocal,  in  KkUer^s  ifpeai^  7S  U. 
400;  Manme^M  ^KPeai,  108  Id.  319. 
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(BO  PBHKSTLVAiriA  BTAn,  TQl] 

Chmmcur  ni  Will.  — Tha  words  ''in  mub,"  whoa  wed  in  a  wfll»  orasto  • 
ocmditloa  aa  alaariy  aa  where  the  words  "if,''  "iipoiif"  and  th«  like  wm 


Wills.  — Pbuca  Faoo  Gut  ov  Pboduot  ov  Fuvd  ia  the  gift  of  that  pradu* 
in  perpetnity,  and  oonaeqnently  a  gift  of  the  fand  itaelf. 

Ktwesoe  09  Intxrtioh  to  Vest  Lbgaot.  — Where  a  testator  providea  for 
the  inrestment  of  a  certain  fond,  the  income  to  be  applied  to  the  aapporl 
and  education  of  hia  nephew,  and  further  pnmdea  that  if  he  attaina 
to  the  age  of  twenty-one  yeara  the  principal  ia  to  be  given  to  him,  tiM 
aeTeranoe  of  this  fond  from  his  estate  is  CYidence  of  an  intention  to  Teal 
the  legacy  in  his  nephew,  and  thia  presumption  is  especially  strong  whete 
BO  limitation  over  is  made  to  any  person  in  the  erent  of  <lie  dnonaae  of 
the  nephew  before  attaining  age. 

▼mibd  Lbqaot.— Where  a  teatator  directed  that  one  thouaand  doBaia 
ahonld  be  invested  ont  of  his  estate,  the  income  to  be  applied  to  tiM 
aapport  and  edncation  of  his  nephew  until  he  became  of  age,  and  in 
eaae  he  Uyed  to  that  age  he  waa  to  get  the  principal,  and  where  there  waa 
BO  bequeat  over,  the  legacy  to  the  nephew  waa  a  yeated  one,  and  upon 
his  death  before  coming  of  age  it  paaaed  to  hia  heira. 

It  IB  BviDXMCB  or  Iktekt  to  Vest  Lbqaot  when  the  teatator  in  oihar 
oaaea  limited  the  vesting  of  legaoiea  to  other  peraca^  by  piopar  piofie- 
ions,  and  failed  to  make  such  provisions  in  thia 


Thb  opimon  states  the  case. 
D.  Fleming^  for  the  appeUants. 
Herman  Alriebf  for  the  appellee. 

By  Court,  Thompson,  C.  J.  The  testator,  George  Oeiger,  de- 
eeased,  left  a  will,  containing  numerous  bequests  and  devises, 
and  among  them  one  to  a  grandnephew,  in  the  following  words, 
viz.:  "  I  direct  my  executors  to  vest  in  stock,  or  in  the  purchase 
of  good  real  estate  in  the  county,  the  sum  of  one  thousand  dol- 
lars; the  dividends,  rents,  or  profits  of  which  to  be  applied  to 
the  support  and  education  of  my  nephew,  George  Geiger,  son 
of  Hiram  Geiger,  deceased,  until  he  attains  the  age  of  twenty- 
one  years;  and  in  case  he  lives  to  attain  that  age,  I  give  the 
stock  and  money,  or  land,  to  him  and  his  heirs.''  Geiger  died 
before  attaining  his  majority,  unmarried,  and  the  question 
in  the  court  below  was,  whether  the  corpu$  of  the  bequest 
was  vested  in  the  legatee,  or  was  contingent,  depending  on 
his  attaining  the  age  of  twenty-one  years;  in  other  words, 
whether  it  passed  under  the  intestate  laws  to  his  legal  repre- 
sentatives, or  to  the  residuary  legatees  in  the  will.  The  court 
below  held  that  it  was  vested  and  descended  to  his  heir  at  law 
under  the  intestate  acts. 
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Were  it  not  for  certain  rules  of  construction,  in  themBelTes 
flomewhat  artificial,  but  more  than  once  applied  to  cases  of 
bequests  of  the  above  description,  I  should  feel  much  inclined, 
as  was  the  learned  judge  below,  to  hold  the  bequest  of  the 
corpua  of  the  legacy  in  this  case  to  have  been  contingent,  and 
not  vested  at  the  death  of  the  legatee.  The  words  are,  ^'in 
case  he  lives  to  attain  that  age  [twenty-one  years],  I  give 
the  stock,  money,  or  land  to  him  and  his  heirs."  The  words 
**  in  case  "  imply  a  condition  as  explicitly  as  *'  if,"  "  upon,** 
and  the  like,  and  express  a  contingency,  which  contingency 
was  in  this  case  dependent  on  attaining  the  designated  age. 

If  the  words  just  quoted  stood  alone,  no  doubt  that  the  leg- 
acy would  have  been  contingent,  but  they  are  preceded  by 
what  it  is  thought,  on  authority,  controls  and  leads  to  a  dif- 
ferent result  in  this  case.  In  the  first  place,  the  testator  severs 
from  the  body  of  his  estate  one  thousand  dollars,  to  be  in- 
vested, to  make  a  provision  for  the  support  and  education  of 
his  nephew.  This  is  an  indication  of  an  intent  to  make  him 
the  beneficiary  of  the  corpus  of  the  legacy,  especially  as  here, 
where  he  provides  no  limitation  over  to  any  person  or  persons 
in  the  event  of  the  decease  of  his  nephew  before  attaining 
age.  The  setting  apart  of  the  sum  mentioned, — making  na 
disposition  over  in  the  event  of  death  before  twenty-one, — and 
the  purpose  being  one  of  support  and  education,  are  strong 
circumstances  of  an  intention  to  give  the  income  until 
twenty-one,  and  then  the  possession  of  the  principal.  The  law 
indeed  attributes  this  intention  in  the  absence  of  anything  to 
control  this  form  of  bequest.  Adamsan  v.  Armitagey  19  Ves. 
416,  cited  and  recognized  in  HeUman  v.  Hellmany  4  Rawle, 
440,  in  Sehriver  v.  Coheau^  4  Watts,  180,  and  in  Oarret  v.  Rex^ 
6  Id.  14  [31  Am.  Dec.  447],  clearly  establish  the  rule,  that 
prima  facie  the  gift  of  the  product  of  a  fund  is  a  gift  of  that 
product  in  perpetuity,  and  consequently  a  gift  of  the  fund 
itself.  As  an  indication  of  intention,  it  seems  to  me  it  is  not 
weakened  by  fixing  a  period  at  which  the  gift  of  the  principal 
is  to  take  effect. 

In  Sehriver  v.  Cobeau^  eupra^  the  bequest  was:  "I  give  unto 
my  nephew,  Alexander  Cobeau,  the  interest  arising  from  one 
share  of  five-per-cent  state  stock,  the  nominal  share  being  onr 
thousand  dollars;  and  when  the  principal  is  paid  off  by  law, 
then  I  give  to  him  the  principal  arising  from  such  share." 
This  court  held  that  the  legacy,  both  as  to  the  corpua  and 
product,  was  vested  upon  the  principle  announced  in  Adameon 
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7.  Armitagej  19  Ves.  416,  citing  Fonnereau  y.  F<iijfnnerea%  S 
Atk.  645;  S.  C,  1  Ves.  118;  and  Feame  on  Contingent  Re- 
mainders, 465.  This  was  a  case  much  like  the  presenti  and 
not  distinguishable  in  principle,  although  there  are  other  con- 
siderations noticed  in  this  case  which  make  it  the  stronger, 
in  reference  to  the  principle,  of  the  two.  Speaking  of  the 
form  of  the  bequest  in  that  case,  Sergeant,  J.,  said:  **  The  tes- 
tator meant  that  the  legatee  should  enjoy  the  corpus  of  the 
bequest  in  the  way  it  was  most  susceptible  of  profitable  en- 
joyment,—  the  interest  while  interest,  the  principal  when 
principal.*'  This  remark  is  applicable  as  fully  to  tiie  case  in 
hand  as  it  was  to  that.  Another  consideration  mentioned  in 
that  case  is  equally  applicable  here.  '^A  different  construc- 
tion," continues  the  learned  judge,  *'  would  deprive  the  chil- 
dren of  the  legatee,  if  he  have  any,  of  the  property,  in  the 
event  of  the  parents  dying  before  the  expiration  of  the  loan." 
This  is  an  intention  hardly  to  be  attributed  to  the  donor  of 
such  a  bequest  as  that  under  consideration,  and  it  is  intention 
we  are  exploring.  If  that  is  not  to  be  attributed,  its  opposite 
follows  as  a  necessary  result.  I  do  not  mean,  however,  to  say 
that  this  consideration  alone  would  lead  to  the  conclusion  of 
a  vested  interest,  but  with  the  other  considerations  alluded  to, 
I  think  we  cannot  fail  to  regard  the  decision  below,  as  to  the 
legacy  being  vested  in  the  legatee,  as  the  true  exposition  of 
the  law  of  the  case.  I  ought^  perhaps,  to  have  noticed  that 
the  testator,  in  one  or  more  of  the  bequests  in  his  wiU,  con- 
tingent on  arriving  at  age,  has  limited  them  to  other  persons 
by  proper  provisions,  in  case  of  the  decease  of  the  first  legatee; 
showing  that  when  he  intended  this,  he  had  it  properly  pro- 
vided for  in  his  will.  He  omitted  that,  as  already  noticed,  in 
this  bequest. 

The  distinctive  difference  between  devises  of  realty  and  per- 
sonalty aids  in  construing  clauses  in  wills  like  the  one  under 
consideration.  In  the  former,  words  of  limitation  must  be 
added  to  give  more  than  a  life  estate;  but  in  the  latter,  words 
of  qualification  are  required  to  restrain  the  extent  and  dura- 
tion of  interest:  2  Roper  on  Legacies;  HeUvnan  v.  HdXwan^  4 
Rawle,  440;  Garret  v.  Rex,  6  Watts,  14  [81  Am.  Dec  447]; 
and  Schriver  v.  CobeaUj  4  Id.  180.  No  words  are  used  to 
qualify  the  bequest  in  this  case;  and  therefore  there  is  foil 
play  for  the  principles  which  give  to  it  the  quality  of  a  vested 
interest  upon  the  prinoiples  referred  ta 
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The  decree  of  the  orphans^  court  ie  affirmed  at  the  coets  of 
the  appellants. 


Lmaot,  WBxa  Vssrax>:  Fume$t  t.  Fox,  48  Am.  Bee.  593;  Jfamriwy  ▼• 
Craig,  41  Id.  739;  Beed  v.  Budtlep,  40  Id.  531;  OKAcy  y.  Ca<Acy,  49  Id.  714; 
Beniief  y.  Long,  47  Id.  623;  iS^pmiff  y.  Moore,  49  Id.  428;  Downing  v.  Mar- 
•kaU,  80  Id.  290,  and  notes.  Ae  »  general  rule,  where  the  time  or  other  oon« 
dition  ie  umezed  to  the  snbetuioe  of  thei  gift»  and  not  merely  to  the  pay« 
meet)  the  legacy  is  oontingent:  Provenehere't  Appeal,  67  F^  St.  463,  dting 
theprinoipal  caie. 

Bequvt  of  IirrBBXsr  oa  Pboduoi  or  FcrxD  to  legatee,  or  in  tmat  for 
ktin,  withoat  any  limitation  ae  to  oontinnance,  bequeathe  also  the  principalt 
Of^ft  y.  Snook,  78  Am.  Deo.  94;  aee  Cleodand  y.  ffaoem,  78  Id.  9a  A  gifl 
ef  the  inoome  of  a  fond,  withoat  a  limitatioa  aa  to  time,  is  a  gift  in  peipe- 
toilj,  and  earriaa  the  fond  itMlf  I  JROirtre  ilj]]Ma(  87  Fk  St  400^  diiag  the 
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VonoB  ov  PaonsT  vr  Mail  to  Pabtt  Rbzdino  ni  Bams  Oext. — la 
kige  eities,  where  the  free  deliyery  of  letters  is  established  and  raga- 
lated  by  law,  so  as  to  seeore  a  oertain  deliyery  of  a  letter  aooording  to  its 
addrees,  if  a  notice  of  protest  is  deposited  in  the  post-office  addieesed  to 
sn  indorser  who  is  aocnstomed  to  reoeiye  his  letters  from  the  mail-oar* 
rier  eariy  mumg^i  in  the  day  to  reach  him  by  carrier  en  the  day  he  le 
sntitled  to  notice^  this  is  soffident. 

Thx  qpinion  states  the  point. 

MiUer  and  MeAlamey^  for  the  plaintiff  in  error. 

B.  J.  Ettetj  tixt  the  defendant  in  error. 

By  Court)  Rkad,  J.  The  law  as  laid  down  by  this  oonrt  in 
HaUovM  &  Co.  ▼.  Curry  &  Co.j  41  Pa.  St.  822,  makes  it  nn- 
necessary  to  discuss  the  general  rules  as  to  presentment,  de» 
mand,  and  refusal  of  payment  of  a  promissory  note,  and 
notice  of  its  dishonor  to  the  indorsers. 

The  cashier  of  the  bank,  having  transferred  his  stock,  was 
a  competent  witness:  Angell  and  Ames  on  Corporations,  sees. 
£56,  660;  Meighen  v.  Bank,  25  Pa.  St  288. 

In  this  case,  the  presentment,  demand,  and  refusal  were 
clearly  proved,  and  also  the  sending  of  the  notice  of  dishonor 
to  the  defendant  through  the  poet^ffice.  In  the  sixth  edition 
of  Story  on  Promissory  Notes  (1868),  section  823,  it  is  said: 
**  There  is  an  apparent  exception  to  the  general  rule,  which, 
however,  is  not  in  reality  such,  but  falls  within  the  general 
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rule.  It  is,  that  where  there  is,  as  in  large  towns  and  citiefl,  a 
letter-carrier,  —  or,  as  he  is  often  called,  a  penny-post, — who 
carries  letters  daily  from  the  post-office,  and  deliyers  them  at 
the  hoases  or  places  of  business  of  the  parties  who  are  ac- 
customed to  receive  their  letters  by  him;  there,  if  the  notice 
be  left  at  the  post-office  early  enough  in  the  day  to  go  by  such 
letter-carrier  or  penny-poet  on  the  same  day  to  the  party  en- 
titled to  notice,  it  will  be  deemed  sufficient;  for  in  such  cases, 
the  letter-carrier,  or  penoy-post,  is  treated  as  an  agent  for  the 
purpose,  because  it  is  a  usual  mode  of  conveyance."  And  now 
that  free  delivery  of  letters  is  established  and  regulated  by 
law,  80  as  to  secure  a  certain  delivery  according  to  its  address, 
it  seems  proper  that  this  rule  should  be  adopted  in  this  state, 
as  called  for  by  the  improvements  introduced  into  the  post- 
offices  by  the  general  government  But  the  present  case  does 
not  call  for  the  strict  application  of  this  rule. 

It  was  proved  that  the  defendant,  in  the  month  of  May, 
1865,  had  no  box  in  the  post-office,  but  that  his  letters  were 
delivered  by  the  letter-carriers  in  the  regular  course.  The 
notary  at  night  placed  the  notice  of  protest,  dated  the  10th  of 
May,  in  the  post-office;  and  it  was  certainly  received  by  the 
defendant,  as  it  was  in  his  possession  before  the  arbitrators. 
The  envelope  was  marked  11th,  being  put  in  before  four  o'clock 
on  the  10th,  according  to  the  course  of  the  office. 

Mr.  Bomberger,  the  cashier  of  the  plaintiff,  said:  ''After  the 
note  was  protested,  —  about  ten  days  after,  —  I  called  Shoe- 
maker in;  asked  him  to  pay  the  note.  He  asked  me  to  wait 
till  he  could  see  the  other  parties  on  the  note.  No  objection 
made  at  the  time  to  want  of  notice.  After  this,  some  time,  I 
saw  Crawford  in  town.  I  then  called  on  Shoemaker  again; 
asked  him  to  pay.  He  again  asked  me  to  wait;  not  to  sue 
him  immediately." 

It  appears,  then,  that  a  regular  notice  of  protest  was  re- 
ceived by  the  defendant;  and  the  court  instructed  the  jury 
distinctly  as  to  the  necessity  of  the  notice  having  been  re- 
ceived in  due  time. 

''Are  you  satisfied,"  said  the  learned,  judge,  "from  all  of  it, 
that  the  defendant  received  the  notice  of  protest  in  due  time, 
to  wit,  on  the  11th  of  May,  18657  It  rests  upon  the  plaintiff 
to  prove  this  clearly.  It  has  resorted  to  a  new  and  unusual 
method  of  serving  notice,  instead  of  the  one  used  and  accus- 
tomed in  Pennsylvania;  consequently  it  must  be  satisfiEU^rilj 
made  out.    If  left  in  doubt  and  uncertainty,  your  verdict 
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most  be  in  favor  of  the  defendant.  If  you  are  satiBfied  that 
the  notice  was  duly  received,  your  verdict  will  be  rendered  in 
favor  of  the  plaintiff  for  the  note  and  interest,  with  the  cost  of 
protest" 

In  this  instruction  we  see  no  error,  and  the  evidence  is  suf* 
fident  to  support  the  verdict,  which  is  no  doubt  a  just  one. 

Judgment  affirmed. 

NoTm  TO  IvnoBSBB  WHIBS  PASim  Babidx  si  Bami  Cisnrt  See  JDem 
T.  Vm  PhO,  as  Am.  Dm.  106^  and  note  to  BmmmY.  Mads,  88  Id.  008^ 
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[59  PBHirmTAjnA  Btatb,  190.] 

BvBn  or  Pmuo  on  RAn.BOAT>  Platiorm.  —  The  platfarm  of  »  nilnMid 
eoBBpany,  at  its  statuni,  ib  in  no  wenae  »  pablio  highway,  and  la  not  dedi* 
«ated  to  pnblio  nae  aa  8iich«  It  ia  erected  ezpreealy  for  the  aooommoda- 
tion  of  paaaengera  amving  and  departing  on  tnuna.  Being  nnindoaed, 
penoDB  are  allowed  the  privilege  of  walking  over  it  for  other  pnrpoeei^ 
bat  th^  have  no  righta  there,  and  may,  after  being  notified  to  ieave^  be 
removed  by  whatever  force  may  be  neoeanry. 

TmrimB  on  Lahd  ov  Anothsb  mat  Mauitaiii  Aonoir  iob  Wanton 
OB  LrrsNTiONAL  Injury  inflicted  on  him  by  the  owner. 

OWVBR  OV  PbOPXBTT  is  not   LiABLX  to   TRI8PA88BS,  OB  TO    OnB  WbO  IS 

ON  It  NT  Mxu  Pnbmtbhton  or  ■offeranoe,  for  the  negligence  of  himaelf 
or  eervants,  or  for  that  which  woold  be  a  nnisance  if  it  were  in  a  pnUio 
street  or  common  where  all  had  a  legal  right  to  be. 

Pttnoro  Who  Com  upon  Kaxlboad  IIlatiobx  to  Wbloomb  Gonnro  cm 
SmD  Partino  Ounst  are  there  by  anthority  of  the  company,  aa  mnob 
M  a  panenger,  and  aa  to  all  each,  the  platform  mnst  be  strong  enough 
to  bear  them,  no  matter  how  nnmerons. 

Raiuoab  Platvobm  must  bn  Strong  Enouob  to  Bbar  All  Pbrsons,  no 
matter  how  nnmerons,  who  are  on  it  by  anthority  of  the  company,  or  to 
whom  they  ooenpy  snch  relations  aa  require  care  on  their  part. 

Ownbb  ov  Housb  kust  havb  Afpboaoh  to  It  strong  enough  to  support  all 
persoDS  visiting  it  on  business  or  otherwise;  but  if  a  crowd  gather  upon 
it  to  witness  a  psaatng  parade,  and  it  breaks  down,  even  though  it  be 
shown  not  to  have  been  strong  enough  for  ordinary  purposes,  the  owner 
is  not  liable  to  one  of  the  crowd,  aa  he  owes  him  no  duty.  So  if  a  rail- 
road bridge  which  ought  to  be  strong  enough  to  support  an  engine  and 
train  of  cars  breaks  under  a  footman,  the  company  are  not  liable  to 
him,  aa  they  are  under  no  obligations  to  him. 

^taBB  Labob  Crowd  Gathbrbd  upon  Railboab  Plaivorm  in  Ordib 
TO  Sbb  Dibtenouisbbd  Party  or  Travblbrs^  and  the  platform  breaks 
■ndsr  them,  the  company  is  not  liable  to  one  of  the  crowd  who  was  in- 
jured, as  he  was  on  the  platform  without  authority,  and  the  f^^jffiaj 
mnd  him  no  duty. 
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AonoN  against  the  defendants  for  injuries  sustained  bj  the 
breaking  down  of  their  platform  at  the  Johnstown  station  on 
their  road.  At  this  station  the  platform  was  bnUt  over  an  old 
canal.  At  the  time  the  injury  sued  for  ocourred,  Andrew 
Jobnsoni  President  of  the  United  States*  was  traveling  over 
defendants'  road,  and  a  telegraph  operator  in  their  emploj 
divulged  the  information  that  the  train  would  stop  at  the 
Johnstown  station  a  few  minutes.  The  news  was  widely  cir- 
culated, and  at  the  appointed  time  a  large  crowd  had  col- 
lected on  the  platform  at  the  station.  The  train  was  so  placed 
that  the  best  view  of  the  distinguished  traveler  could  be  had 
from  that  portion  of  the  platform  over  the  old  canal,  and 
thither  the  crowd  collected  in  large  numbers,  when  the  plat* 
fiurm  gave  way  and  precipitated  them  into  the  canal  below, 
about  twenty  feet  Several  persons  were  killed,  and  plainti£f 
was  badly  hurt  At  the  trial,  the  court  instructed  the  jury  t» 
return  a  verdict  for  the  defendant,  which  they  did,  whereupon 
fdaintiff  took  out  this  writ  of  emr. 


A.  KapMm^  R.  J.  Je>mfcm»qtirf  D.  JfJelan^MiiH  for  the  phdii- 
tiff  in  emr. 

C.  L.  PwMmg  and  /•  BcM^  for  the  dfifandants  in  erroc» 

By  Court,  Shabswood,  J.  The  platform  of  a  railroad  com- 
pany at  its  station  or  stop^nng-place  is  in  no  sense  a  pubUo 
highway.  There  is  no  dedication  to  public  use  as  such.  Itii 
a  structure  erected  expressly  for  the  accommodation  of  pas- 
sengers arriving  and  departing  in  the  train.  Being  iminclosed, 
persons  are  allowed  the  privilege  of  walking  over  it  for  other 
purposes,  but  they  have  no  legal  right  to  do  so.  The  servants 
of  the  company,  after  requesting  them  to  leave,  can  remove 
them  by  whatever  force  may  be  necessary:  Barker  v.  Midland 
Ry  Co.,  18  Com.  B.  46;  Corinih  v.  Power,  7  Met  696;  HaU  v. 
Power,  12  Id.  485  [46  Am.  Dec.  698];  Harru  v.  Stm>ene,  81  Vt 
79  [73  Am.  Dec.  337].  Still,  even  a  trespasser  on  the  land  of 
another  can  maintain  an  action  for  a  wanton  or  intentional 
.  injury  inflicted  on  him  by  the  owner.  It  will  appear  on  an 
examination  of  the  interesting  and  elaborate  discussion  in  the 
English  courts  of  the  question  whether  an  action  could  be 
supported  by  such  a  trespasser  for  personal  harm  occasioned 
by  a  spring-gun,  man-trap,  or  dog-spike,  set  on  the  grounds  of 
the  defendant,  in  which  it  was  determined  that  where  there 
was  no  proper  warning  given  such  an  action  well  Use,  that  il 
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was  rested  mainly  on  the  ground  that  a  man  cannot  lawftiUj 
do  indirectly  that  which  it  is  unlawful  for  him  to  do  directly. 
He  cannot  shoot  or  maim,  or  set  a  ferocions  dog  upon,  a  mere 
trespasser.  He  shall  not  there  place  a  concealed  machine 
where  it  be  likely  to  do  the  same  thing,  or  let  such  a  dog  loose 
in  his  grounds  without  warning:  Deane  y.  ClayUmf  7  Taunt. 
489;  IloU  ▼.  WUkeSy  8  Bam.  &  Aid.  804;  Bird  ▼.  Hdbrook,  4 
Bing.  628.  It  is,  however,  equally  well  settled  that  the  owner 
of  property  is  not  liable  to  a  trespasser,  or  to  one  who  is  on  it 
by  mere  permission  or  sufferance,  for  negligence  of  himself  or 
servants,  or  for  that  which  would  be  a  nuisance  if  it  were  in  a 
pubhc  street  or  common,  where  all  persons  had  a  legal  right 
to  be  without  question  as  to  their  purpose  or  business. 

It  will  be  unnecessary  to  pass  in  review  all  the  cases  whick 
in  England  and  this  country  establish  the  principle,  or  to  ex- 
amine and  reconcile  if  possible  those  which  seem  to  conflict  with 
it  It  is  put  in  many  of  them  on  the  grounds  of  contributory 
n^gence  in  the  trespasser.  It  is  plain,  however,  that  the  two 
principles  are  entirely  independent  of  each  other,  though  they 
do  in  fact  often  concur,  and  thereby  have  made  confusion.  In 
HtmnseU  v.  Smithy  7  Com.  B.,  N.  8.,  781,  the  plaintiff  fell  down 
a  quarry,  which  was  left  open  and  unguarded  on  the  unin* 
closed  waste  lands  of  the  defendant,  over  which,  in  passing 
bom  one  public  highway  to  another,  the  public  were  freely 
allowed  to  walk;  it  was  held  that  the  defendant,  the  owner, 
was  under  no  legal  obligation  to  fence  the  excavation,  unless 
it  was  made  so  near  to  a  public  road  or  way  as  to  constitute  a 
public  nuisance,  or  in  other  words,  to  render  the  lawful  use  of 
such  public  road  dangerous.  "  No  right  is  alleged,"  says  Mr. 
Justice  Williams;  *'  it  is  merely  stated  that  the  owners  allowed 
all  persons  who  dioee  to  do  so,  fiir  recreation  or  for  business,  to 
go  upon  the  waste  without  complaint;  that  they  were  not  churl- 
ish enough  to  interfere  with  any  person  who  went  there.  He 
must  take  the  permission  with  its  concomitant  conditions,  and 
it  may  be  perils.'"  This  decision  was  cited  with  approbation 
and  afi&rmed  in  Binls  v.  South  Yorkshire  Ry  etc.  Co.^  8  Best  & 
8. 244.  But  a  much  stronger  case,  and  more  directly  in  point, 
is  Lygo  v.  Newbold^  9  Ex.  802.  It  was  there  decided  that  even 
an  express  permission  given  to  the  plaintiff  by  the  defendant's 
servant  to  occupy  a  place  to  which  she  had  no  right  would  not 
'^ast  responsibility  on  the  master.  The  plaintiff  in  that  case, 
without  the  defendant's  authority,  but  by  the  permission  of  his 
•mvant  rode  in  a  cart  along  with  some  goods  which  the  d»> 
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fendant  had  contracted  to  cany  for  her.  The  cart,  being  in- 
Bufficient,  broke  down,  and  the  plaintiff  was  injured.  It  was 
held  that  she  could  not  recover. 

Thus  the  three  superior  courts  of  England,  the  oommoa 
pleas,  queen's  bench,  and  exchequer,  concur  in  this  doctrine. 

But  our  own  case  of  Knight  y.  Abert^  6  Pa.  St.  472  [47  Am. 
Dec.  478],  is  on  all  fours  with  them.  It  was  there  decided  that 
though  no  action  lies  in  Pennsylyania  for  trespass  by  cattle 
pasturing  on  uninclosed  woodland,  yet,  that  not  being  a  matter 
of  right,  the  owner  of  land  is  not  liable  for  an  injury  sustained 
by  such  cattle  falling  mto  a  hole  dug  by  him  within  the  bounds 
of  his  land,  and  left  uninclosed.  ''  He  who  suffers  his  cattle  to 
go  at  large,"  says  Gibson,  C.  J., ''  takes  upon  himself  the  risks 
incident  to  it.''  So  must  a  person,  using  by  permission  or  suf- 
ferance the  private  property  of  another,  take  upon  himself  the 
risks  incident  to  it.  To  the  same  effect,  if  closely  examined,  is 
PhUaddphia  and  Reading  R.  R.  Co.  ▼.  Hummel^  44  Pa.  St.  878 
[84  Am.  Dec.  457].  The  plaintiff  below  in  that  case  was  a  boj 
of  tender  years,  to  whom  no  contributory  negligence  could  be 
imputed.  He  was  on  the  track  of  a  railroad,  not  at  a  crossing. 
It  was  held  that  the  railroad  company,  as  to  persons  so  on  the 
track,  were  not  bound  to  give  any  warning  at  starting.  **  Blow* 
ing  the  whistle  of  the  locomotive,  or  making  any  other  signal,'' 
said  Mr.  Justice  Strong, ''  was  not  a  duty  owed  to  the  persoos 
in  the  neighborhood,  and  consequently  the  fact  that  the  whistle 
was  not  blown  nor  signal  made  was  no  evidence  of  negligence." 
And  again:  "There  is  as  perfect  a  duty  to  guard  against  an 
accidental  injury  to  a  night  intruder  into  one's  bed-chamber  as 
there  is  to  look  out  for  trespassers  upon  a  railroad,  where  the 
public  has  no  right  to  be."  No  reference  is  made  in  the  opinion 
to  Lynch  v.  Nurdin^  1  Q.  B.  29,  a  decision  much  controverted, 
but  one  which  has  stood  its  ground.  But  in  that  case  the 
careless  act  of  the  defendant,  in  leaving  a  horse  and  cart  stand- 
ing in  a  public  street  without  anybody  to  watch  it,  amoonted  to 
a  nuisance,  and  it  is  to  be  distinguished  on  that  ground.  Had 
it  been  left  standing  on  an  open,  uninclosed  lot,  the  ruling  in 
all  probability  would  have  been  different.  Yet  a  doubt  has 
been  more  than  once  expressed,  whether  when  a  child  receives 
an  injury  from  indulging  in  what  is  called  "  the  natural  in- 
stinct of  a  child,"  by  getting  up  behind  a  gentleman's  carriage 
whilst  it  is  in  motion,  or  standing  in  charge  of  a  coachman, 
though  without  a  servant  on  the  foot-board,  the  principle  of 
£]^&  V.  Jfurdin  suproi  would  apply :  Wilgonv.frftt,  llMeeaA 
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W.  113;  Lygo  v.  NeuiMd^  9  Ex.  802.  It  would  matter  not,  bo 
£Etr  as  his  master  was  concerned,  whether  the  coaohman  allowed 
itcff  not. 

The  application  of  this  principle  to  the  determination  of  the 
case  in  hand  is  not  difficult    The  plaintiff  may  not  have  heen 
technically  a  trespasser.    The  platform  was  open;  there  was 
a  general  license  to  pass  over  it.    But  he  was  where  he  had  no 
l^al  right  to  be.    His  presence  there  was  in  no  way  connected 
with  the  purposes  for  which  the  platform  was  constructed. 
Had  it  been  the  hour  for  the  arrival  or  departure  of  a  train, 
and  he  had  gone  there  to  welcome  a  coming  or  speed  a  parting 
guest,  it  m]g}it  very  well  be  contended  that  he  was  there  by 
the  authority  of  defendants,  as  much  as  if  he  was  actually  a 
passenger,  and  it  would  then  matter  not  how  unusual  might 
have  been  the  crowd,  the  defendants  would  have  been  respon- 
sible.   As  to  all  such  persons  to  whom  they  stood  in  such  a 
relation  as  required  care  on  their  part,  they  were  bound  to 
have  the  structure  strong  enough  to  bear  all  who  could  stand 
on  it    As  to  all  others,  they  were  liable  only  for  wanton  or  in- 
tentional injury.    The  plaintiff  was  on  the  spot  merely  to  enjoy 
himself  to  gratify  his  curiosity,  or  to  give  vent  to  his  patriotic 
feelings.    The  defendants  had  nothing  to  do  with  that    They 
were  conveying  the  President  of  the  United  States  and  his  party 
ou  a  special  excursion  train.    They  must  have  stopping-places. 
They  were  certainly  under  no  obligation  to  keep  them  secret 
On  the  occasion  in  question,  it  seems  that  they  meant  to  do  so 
m  order  to  prevent  detention  and  confusion.    As  we  have  seen, 
tiiey  cannot  be  made  liable  by  the  unauthorised  act  of  one  of 
their  employees,  through  whom  it  leaked  out  what  the  hour 
was  the  train  was  expected  to  arrive  at  Johnstown,  nor  for  that 
of  another  in  backing  up  the  train  so  as  to  give  the  people  who 
had  assembled  an  opportunity  of  seeing  and  hearing  the  Presi- 
dent  I  am  bound  to  have  the  approach  to  my  house  sufficient 
for  all  visitors  on  business  or  otherwise;  but  if  a  crowd  gathers 
upon  it  to  witness  a  passing  parade  and  it  breaks  down,  though 
it  may  be  shown  not  to  have  been  sufficient  even  for  its  ordi- 
nary use,  I  am  not  liable  to  one  of  the  crowd, — I  owe  no  duty 
to  him.    If  a  traveler  by  foot,  on  the  open  track  of  a  railroad, 
crosses  a  bridge  which  ought  to  be,  but  is  not  in  its  ordinary 
oae,  strong  enough  to  bear  a  locomotive  and  train  of  cars,  and 
a  rotten  board  breaks  down  under  him,  the  company  are  not 
iable  to  him,  for  they  owe  him  no  duty.    However  much  to  be 
lamented  was  the  sad  occurrence  which  occasioned  this  suit| 
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and  however  much  sympathy  may  be  felt  for  those  who  were 
injured,  and  the  families  of  those  who  lost  their  lives,  we  an 
of  the  opinion  that  the  circumstances  of  the  case  were  not 
such  as  to  cast  any  pecuniary  responsibility  on  the  railroad 
company,  and  that  the  learned  judge  below  was  therefore  right 
in  directing  the  jury  to  find  a  verdict  £or  the  defendants. 
Judgment  affirmed. 

Lzabuht  tor  IifjUBT  TO  XKBPAsna.  — Thmt  pbintiff  wu  tedunmStj  a 
treBpaawr  ftt  the  time  he  reoeived  a  oerteia  injniy  •  Inffioted  thiongli  the  a«g- 
Ugenoe  of  another,  doee  not  defeat  hie  aotiooy  nnleai  he  was  alto  rtd^dgm^ 
ZkUey  t.  Narwiek  ete.  i2.  i?.  Coi,  68  Am.  Bee.  418,  and  note;  Worrit  v.  ZMek- 
fM^  60  Id.  646.  Negligence  reaolting  in  injnzy  to  another^s  property  v  not 
ezeoaed  by  the  faot  that  the  owner  of  the  proyei-ty  committed  a  trfepasi  in 
placing  the  property  where  it  recelTed  the  injniy;  the  property  of  a  traa- 
pamnr  cannot  be  negligently  injured  or  deatroyed  witfaont  liaUlity  for  the 
eonaeqnenoea:  Broum t. i^yiiis 72 Id.  768;  aee UMa SehipUtni etc  Obit.  JTer- 
<om  64  Id.  672;  JEcnoftodber  t.  Cbsekmi  ete.  i2.  Jt.  Col,  62  Id.  246^  and  the 
notea  to  above  oaaea. 

OwvMB,  ov  Lahd  b  not  Liaslb  to  TaiBPiJBia  who  falla  into  an  excava- 
tion which  he  haa  made  on  hia  land,  away  from  the  pablio  h%hway:  Oram' 
ttek  ▼.  Wm^  86  P«^  St.  74.  Ownera  of  a  lot  upon  which  childrsn  were 
aocoatomed  to  play  will  not  be  liable  for  maintaining  an  nneo?ered  and  vn* 
indoaed  waU  npon  the  lot,  into  which  a  child  fell:  OiUetpk  t.  MeOowam,  100 
Id.  144.  A  boy  atanding  npon  a  railroad  platform  to  aee  a  train  cone  in 
waa  caught  by  a  diaarranged  atep  on  the  looomotiTe  and  waa  injured.  In  aa 
action  therefor  by  him,  it  waa  held  that  the  company  owed  him  no  duty 
in  hia  poeition,  and  that  they  were  not  liable:  B(Utb»are  fte.  B.  E.  Co.  v, 
SekwMlmg,  101  Id.  268.  A  mere  naked  Ucenae  or  penniaaion  to  enter  or 
paaa  over  an  eatate  will  not  create  a  duty  or  impoae  an  obligation  on  the  pari 
of  the  owner  to  provide  againat  the  danger  of  aooidentB.  In  thia  caee,  cne 
naing  the  track  of  a  railroad  waa  held  a  treapaaaer,  and  not  entitled  to  re- 
oover  for  an  injury  auatained:  /Uinojf  OeiUrtU  JL  JL  Ok  y.  Oot^/re^,  71  DL 
600-607.  To  the  aame  dbot^  J^enom  afe.  ILJLC0.Y.  GoiiamtK  47  Ind. 
48;  Terr€  HlmUe  €te.  JL  JL  Co.  y,  Orakam,  85  Id.  286^  296.  A  railroad  com- 
pany ia  not  liable  to  one  who  ii  injured  by  thdr  defectively  ccoatractad 
atetion-houae,  if  he  waa  at  the  houae  without  buaineai,  and  by  mere  pennia- 
aion: Pitttbur^  eki.  B.  B.  Co.  Y.  Bkigkam,  29  Ohio  St  864^  aU  citing  the 
pEindpal  caae.  But  where  a  peraon  waa  injured  by  a  delaot  in  a  railroad 
platform,  upon  which  he  waa  walking  while  looking  after  aome  freight^  the 
company  ia  liable:  ToMoete,  JPy  Co.  v.  {huth,  67  HL  262;  alK>  citing  it  XI 
li  dted  aad  diatingniahed  ia  Ay  v.  Pmrn^ffomki  J2.  &  Cb^ ,  66  Fk  8t  876L 
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169  PnmtTLVAinA  Statb,  144.] 

IlBOBSBCIlfT  BT  ThZBD  FeBSOIT  BUORB  PaTBB  —  LIABIUTT  09  iHUmSBL 

—  Que  pencm  made  »  note  payable  to  another,  and  it  was  indorsed  by  a 
tbird  party.  The  payee  afterwards  indorsed  it»  and  it  was  disconnted 
for  him  by  a  bank.  In  an  actian  by  the  bank  against  the  one  who  in- 
doned  the  note  at  the  time  it  was  made,  heldf  that  he  was  not  liable 
to  either  the  bank  or  the  payee  wi&oat  evidence  dekorw  that  he  had 
aesiimed  a  liability  to  them. 

inOBSBKBirr    07    NOTB  BT  OlVB  NOT    PaTBB  AT  TUB  It  WA8    MaDB  doSS 

not  anthorin  the  holder  or  an  indorsee  to  write  a  gnaran^  orer  his  in- 
donementy  althon^  a  special  original  agreement  may  be  established  by 
piooL  Bat  proof  of  an  agreement  other  than  that  which  the  indorse- 
mant  imports  cannot  be  by  parol,  nnder  the  statute  of  frauds. 

WmiBSB.  —  Patbb  Who  is  also  Indobseb  or  Notb  which  had  been  indorsed 
by  a  third  person  before  its  delivery  to  him  is  incompetent  to  testify 
as  to  any  special  liability  which  the  latter  thereby  undertook  to  assume^ 
other  thait  such  as  his  mere  indorsement  imported. 

tteBZ>  Partt  who  Indobsbs  Notb  at  Tub  It  is  Maob  Bboombs  Liablb 
AS  Sbodsd  Inix)B8KR,  unless  evidence  dehon  is  produced,  which  may 
show  a  special  collateral  agreement,  and  in  accordance  with  the  under- 
standing of  the  parties. 

ISBOBSniBBT  OF  NOTB  BT  OmB  HOT  OxHBBWnB  PABTT  TO  It  AT  TXHB  It 

WAB  Madb  is  not  a  note  in  writing,  within  the  statute  of  frauds,  estab- 
lishing any  special  or  collateral  liability  of  the  indorser,  for  the  debt  of 
the  maker,  diffsrent  from  that  which  his  indorsement  imports. 

Action  on  a  promissory  note  made  by  Benjamin  Schafer  to 
Jacob  and  Joseph  Schafer,  and  indorsed  by  Solomon  Schafer 
and  the  payees.  The  action  is  by  the  Farmers'  and  Mechan- 
ics' Bank  against  Solomon  Schafer;  and  he  is  charged  in  the 
first  count  with  having  agreed  to  pay  the  note,  if  the  bank 
would  discount  it  for  the  payees,  and  in  the  second  and  third 
counts,  as  second  indorser,  the  payees  being  the  first.  At  the 
trial  the  bank  showed  due  demand,  non-payment,  and  pro- 
test, and  that  they  had  discounted  the  note,  and  paid  the  pro- 
ceeds to  the  payees.  One  of  the  payees  and  indorsers  of  the 
note  was  then  permitted  to  testify  to  the  circumstances  at- 
tending the  giving  of  the  note  and  the  liability  which  Solomon 
Schafer  undertook  to  assume  when  he  indorsed  the  note. 
Judgment  was  given  £ar  plaintifib,  and  defendant  took  this 
writ  of  error. 

O.  JS.  Meyer  and  H.  Oreenj  ton  the  plaintiff  in  error. 

W,  H.  Ammirong  and  JS.  D.  MaxwM^  tot  the  defendants  in 
srrar* 
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By  Court,  Sharswood,  J.  In  what  light  one  who  indones 
a  promissory  note  before  the  payee  is  to  be  regarded  has  long 
been  a  much  vexed  question  in  the  American  cases.  Their 
name  is  legion.  More  than  fifty  are  cited  in  a  note  to  Byks 
on  Bills,  6th  Am.  ed.,  144,  without  pretending  by  any  means 
to  give  a  catalogue  of  all.  In  some  he  is  treated  as  a 
joint  and  several  promisor  with  the  maker;  again,  as  a  goar- 
antor  to  the  payee,  and  all  others  who  may  lawfiilly  be  pos- 
sessed of  the  note,  each  holder  having  a  right  to  fill  in  sach 
undertaking  over  his  name;  in  others,  as  a  second  indonery 
the  payee  having  the  right  at  any  time  to  restrict  his  own 
prior  indorsement  by  the  words  '^  without  recoorse'';  and  in 
others,  still  as  a  second  indorser  merely,  nnder  an  implied  en- 
gagement by  the  payee  to  assume  the  position  and  all  the  re- 
sponsibilities of  first  indorser.  In  a  large  miyority  of  them  he 
is  treated  as  an  original  promisor  or  a  guarantor,  according  as 
the  evidence  may  show  the  original  contract  of  the  parties  to 
have  been.  It  will  be  sufficient  to  refer  simply  to  the  cases  in 
this  state.  In  Leech  v.  JJiS,  4  Watts,  448,  this  conrt  declined 
to  say  what  would  be  the  effect  of  such  an  indorsement,  nnao- 
companied  by  evidence  dehore^  and  declared  that  there  was  no 
other  rule  by  which  it  is  to  be  construed  than  according  to  the 
understanding  of  the  parties.  In  Taylor  v.  MeCune^  11  Pa.  St 
460,  however,  it  was  decided  that  in  the  absence  of  any  such 
evidence,  his  position  was  that  of  second  indorser.  The  opin- 
ion of  the  court,  as  delivered  by  Mr.  Justice  Bell,  adopts  Her^ 
rick  V.  Carman^  12  Johns.  159,  as  a  sound  exposition  of  the 
law;  for  the  reason  that  otherwise  there  would  be  no  case 
where  a  note  is  innocently  indorsed  by  a  seoond  indorser  pre- 
viously to  indorsement  by  the  payee,  in  which,  without  his 
knowledge,  his  responsibility  might  not  be  varied.  It  is  diffi- 
cult, indeed,  to  see  how  any  other  construction  can  be  put  on 
the  mere  face  of  the  paper.  In  Kyner  v.  S&oioer,  18  Pa.  St 
446,  Chief  Justice  Gibson  evidently  misapprehended  the  de- 
cision in  Taylor  v.  MeCwMy  siipra,  which  bad  not  then  been 
reported,  though  he  took  part  in  it  He  relies  on  it  as  estab- 
lishing, not  merely  that  it  might  be  shown  by  extrinsic  evi- 
dence what  the  agreement  was,  but  that  when  there  is  no 
evidence,  it  is  an  authority  to  the  payee  to  write  over  the 
name  of  the  indorser  any  form  of  engagement  he  may  see 
proper.  Taylor  v.  McCuney  supra^  on  tl)e  contrary,  expressly 
repudiated  such  a  doctrine.  In  SehoUenberger  v.  Nehf^  28  Pa. 
6t  189,  and  Fagenbueh  v.  Lang,  28  Id.  193,  which  were  both 


1868.]    SoBAFBB  «.  Fabmxbs^  and  MscHAiaos'  Baxk.        825 

of  them  actioDB  by  the  payee,  the  Bame  principle  was  xeat* 
aerted.  In  Barto  v.  Sdimeek^  28  Id.  447,  which  was  a  suit  by 
a  third  peracni  as  indorsee  or  holder,  the  rule  was  reconsidered 
and  reaffirmed.  It  was  held  that  it  was  equally  available  as 
a  defiuise  against  a  third  person  as  the  original  party;  that  it 
was  a  frand  for  the  payee  to  negotiate  the  note  without  himself 
assuming  the  responsibility  of  first  indorser,  and  that  who- 
erer  took  the  paper  did  so  with  enough  upon  its  tause  to  put 
him  upon  inquiry  for  the  special  agreement,  if  there  was  one. 
This  case  was  again  followed  in  Shenh  v.  SobeBOfif  2  Grant 
Ca8.872. 

These  determinations,  however,  all  admit  that  when  there  is 
evidence  of  what  was  the  special  agreement  or  understanding 
of  the  parties,  such  an  irregular  indorser  may  be  held  liable 
aooording  to  its  terms,  ^  He  means,"  says  Chief  Justice  Gib- 
son, in  Kyner  v.  Shoumff  supra,  ^'  to  give  credit  to  the  paper 
as  an  original  promisor;  but  in  what  character,  or  how  far, 
whether  as  a  surety  absolutely  bound  for  the  redemption  of  it, 
or  as  a  guarantor  contingently  bound,  depends  on  drcum- 
stances."  The  cases  thus  far  referred  to  were  on  transactions 
before  January  1, 1856,  when  the  act  of  April  26, 1856,  enti- 
tled ^'  A  supplement  to  the  act  for  the  prevention  of  frauds 
and  perjuries,  passed  the  twenty-first  day  of  March,  1772 " 
(Pamph.  Laws,  308),  went  into  effect  That  act,  following  the 
fourth  section  of  the  English  statute  29  Car.  II.,  c.  8,  pro- 
vided that  no  action  shall  be  brought  "  whereby  to  charge  the 
defendant,  upon  any  special  promise  to  answer  for  the  debt 
or  default  of  another,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  authorised."  The 
question  of  the  liability  of  a  party  upon  such  an  anomalous 
indorsement  since  the  statute  arose  in  Jack  v.  Jlformon,  48  Pa. 
St  113,  which  was  an  action  by  the  payee.  He  declared  upon 
a  contract  of  guaranty  by  the  defendant,  and  that  he  had  in- 
dorsed the  note  in  pursuance  of  it.  It  was  held  to  be  within 
the  provision  of  the  statute,  and  that  the  defendant's  signa- 
ture was  not  the  requisite  note  in  writing,  for  it  imported  only 
an  indorsement  of  commercial  paper,  and  made  him  liable  as 
indorser  only  to  subsequent  and  not  to  prior  holders. 

In  view  of  the  importance  of  the  question,  especially  since 
the  act  of  1855,  we  ordered  it  to  be  reargued  as  an  open  one 
before  a  full  bench.    Our  unanimous  conclusion  is  to  adhere 
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to  these  dedsions.  In  settling,  finally,  what  shall  be  the  rule 
in  this  state,  there  are,  undoubtedly,  considerations  which 
weigh  on  either  side.  That  the  indorser  did  mean  to  assume 
a  responsibility,  and  that  not  of  a  primary  but  secondary 
character,  is  to  be  deduced  from  the  very  act  of  writing  his 
name  on  the  back  of  a  negotiable  note.  Nothing  else  can  be 
inferred.  He  must  be  presumed  to  be  acquainted  with  the 
law  merchant,  at  least  so  far  as  to  know  that  the  name  of  the 
payee  would  also  be  necessary  in  order  to  transfer  the  title 
to  a  purchaser,  and  that  regularly  his  name  would  stand  first 
on  the  paper.  This  presumption  might  be  rebutted  by  evi- 
dence if  it  was  not  for  the  statute.  But  as  the  statute  impera- 
tively compels  the  court  to  shut  out  any  parol  testimony  of  a 
guaranty  or  engagement  to  be  liable  to  the  payee  for  the  pay- 
ment of  the  note,  which  is  the  primary  debt  of  the  maker,  and 
thereby  **  to  answer  for  the  debt  or  default  of  another,"  the 
only  conclusion  which  can  be  drawn  firom  the  curcumBtance  of 
indorsement  before  the  payee  is  that  the  party  intended  to 
occupy  the  position  of  second  indorser.  He  mi|^t  well  argue: 
This  note  cannot  be  discounted  without  the  name  of  the  payee 
upon  it;  and  if  it  be  written  after  my  name,  it  will  not  be  an 
assignment  to  me,  but  to  some  subsequent  holder.  No  bank 
or  other  cautious  party  will  take  it  upon  my  responsibilitj, 
without  an  explicit  understanding  with  me  on  the  subject. 
In  Herrieh  v.  Carman^  12  Johns.  160,  Spencer,  J.,  said:  "The 
foot  of  his  indorsing  first  in  point  of  time  can  have  no  influ- 
ence, for  he  must  have  known,  and  we  are  to  presume  that  he 
acted  on  that  knowledge,  that  though  the  first  to  indorse,  his 
indorsement  would  be  nugatory  unless  preceded  by  that  of  the 
payee  of  the  note." 

It  is  said  that  the  signature  is  an  authority  to  the  holder  to 
write  any  engagement  above  it  which  is  consistent  with  the 
agreement  of  the  parties.  But  the  question  recurs,  What  was 
that  agreement?  and  if  oral,  is  it  such  as  can  be  supported  con- 
sistentiy  with  the  provision  of  the  statute?  If  there  was  ex- 
press evidence  of  authority  to  the  payee  to  indorse  "  without 
recourse,''  then  indeed  the  prima  fcLcie$  arising  from  the  sig- 
nature would  be  rebutted.  If  the  second  indorser  allowed  the 
paper  to  pass  from  his  hands  in  such  a  condition  that  these 
words  might  be  written  with  the  indorsement  of  the  payee 
above  his  name,  then  as  to  bona  fide  holders  for  value  without 
notice,  he  would  certainly  be  conclusively  bound  to  answer  as 
second  indorser,  but  if  sued  by  the  payee  in  the  character  of  a 
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rabseqaent  indorser,  he  nndoabtedly  could  show  that  in  fact 
BQch  restricted  indorsement  was  not  made  until  after  he  had 
signed^  and  as  to  any  liability  to  the  payee  it  may  well  be 
questioned  whether  it  would  not  be  a  mere  evasion  of  the 
statute  that  was  intended  to  prevent  perjuries  as  well  as 
frauds;  and  it  would  fail  to  accomplish  this  aim  if  the  mere 
form  in  which  the  oral  engagement  is  expressed  should  be 
allowed  to  make  a  distinction  when  the  substance  of  it  is  still 
merely  ''  a  special  promise  to  answer  for  the  debt  or  default 
of  another." 

To  quarrel  with  the  result  in  any  case  as  unjust  and  con- 
trary to  the  honest  contract  of  the  parties  is  to  quarrel  with 
the  policy  and  justice  of  the  law.  We  are  bound  to  execute  the 
statute  in  good  faith,  and  warned  by  the  beacons  which  stand 
all  along  the  coasts  of  English  jurisprudence  to  beware  of 
Iwynmng  to  evade  or  make  nice  exceptions  to  the  enactments 
of  the  legislature,  which  have  led  the  English  courts,  both  on 
the  statute  of  frauds  and  perjuries  and  the  statute  of  limita- 
tions, 80  far  astray.  Obita  principiis  is  the  true  rule.  We 
have  begun  in  this  spirit  in  regard  to  the  act  of  1865.  We 
must  be  careful  not  to  be  tempted  to  turn  aside  from  it  by  the 
hardship  of  any  particular  case.  Hard  cases,  it  is  often  said, 
make  bad  precedents.  But  were  there  more  doubt  as  to  the 
soundness  of  the  principle  settled  in  Barto  v.  Sehmeeh  and  Jack 
V.  Mormon^  Bupra^  than  there  is,  we  ought  not  now  to  depart 
from  them.  The  commercial  community,  especially  that  part 
which  deals'  in  negotiable  paper,  will  soon  understand  how  the 
law  is  settled  on  this  subject,  and  will  govern  themselves  ao- 
oordingly.  To  overrule  these  cases,  and  establish  any  other 
rule,  would  lead  to  worse  consequences  by  creating  the  feeling 
thai  the  point  was  still  unsettled.  *'  The  traditional  experi- 
ence of  the  courts,"  as  has  been  said  by  Lord  Eldon, ''  does 
not  furnish  a  wiser  maxim  than  that  which  is  contained  in 
the  short  precept  stare  decisis:  Ker  Y.Wauchopey  1  Bligh,  24. 

The  only  other  question  which  we  deem  it  our  duty  to  con- 
aider  is  as  to  the  competency  of  the  witness  Jacob  Schafer,  Jr., 
one  of  the  payees  of  the  note,  who  had  also  subsequently  in- 
dorsed it  It  is  unnecessary  to  discuss  his  interest  in  the  suit, 
as,  interested  or  not,  he  was  incompetent.  It  is  now  settled  by 
Bailey  v.  Knapp,  19  Pa.  St.  192,  Katz  v.  Snyder,  29  Id.  611, 
and  Foreman  v.  Ahl,  65  Id.  825,  that  the  rule  furnished  by 
Posl  V.  Averyj  5  Watts  &  8.  609,  is  applicable  to  payees  who 
have  transferred  negotiable  paper  by  indorsement.    This  ren« 
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ders  immaterial  all  the  questions  which  arose  upon  the  testi- 
mony of  the  witness,  who  ought  not  to  have  been  heard.  Besides 
which,  not  one  of  the  assignments  of  error  is  in  acoordance 
with  the  rules  of  court,  and  might  with  propriety  be  dismissed 
on  that  ground  alone. 
Judgment  reversed,  and  venire  faciaa  de  novo  aw^uded. 


OsB  Who  Wiutbs  bib  Namx  on  Back  of  Nots  at  Tu  It  o  Mazni 
la  held  as  a  maker^  gaanntor^  or  indcnraer,  aocording  to  tiie  nature  of  ihm 
tmuaetioa  aod  the  nndentandiiig  of  the  partiee  at  the  time:  €hod  ▼.  MoiHm^ 
91  Am.  Deo.  706.  He  is  prima  /aek  an  indoraer^  and  to  show  him  to  b«  a 
maker,  the  harden  ia  on  the  plaintiff:  Id.  In  DieHch  ▼.  JfUdkO,  S2  Id.  99t 
it  ia  said  that  where  a  stranger  indorses  a  note  at  the  time  d  its  execatuni 
be  ia  presumed  to  do  so  as  gnarantor;  so  also  in  Van  Doren  ▼•  Tfader,  90 
Id.  49S.  Third  party  ia  folly  bound  as  seenrity  whoindones  a  note  in  Uank 
at  the  time  it  is  ezecnted.  Bat  if  indoraed  afterwai]^  it  is  a  new  ooutroct» 
and  most  be  upon  oonsideration:  KiUkm  ▼.  Athkif^  91  Id.  519.  In  the  aotea 
to  these  cases  will  be  found  references  to  sustain  all  the  different  positioDe 
taken  upon  this  question. 

iNDOBSBMurr  BY  Third  Pabtt  m  Blaitk  giyes  to  the  payee  or  indoiaeo 
implied  power  to  write  above  it  the  most  absolute  terms  of  guaranty:  KSBam 
▼.  AahXe^,  91  Am.  Deo.  619. 

Patbb  ow  Kots  18  CoKPETXHT  WiTNns  Di  AcnoH  BT  Ihdobses 
one  whoee  name  ia  written  on  the  back  of  the  note,  disiging  him  aa 
Oood  ▼.  Martin,  91  Am.  Deo.  70S. 

MkBB  IlTDOBSEmNT  IN  BlaNK  OV  PB01II880BT  NOTX  BXiORB    DbLIVXBT 

TO  Patbb  ia  not  sufficient  as  a  guaranty  under  the  statute  requiring  a  guar- 
anty to  be  in  writing,  and  to  earpreas  conaideration:  Van  Dorm  ▼.  Syoder,  91 
Am.  Dec  496. 

Tmi  ntnf  ozpAL  gasb  was  bbafizbmkd,  and  the  court  aay  that  the  qnea- 
tion  ahonld  now  be  considered  as  at  rest  in  that  atate^  in  Jfvrroy  ▼.  MeKee^ 
SO  Pa.  St  38;  Slack  ▼.  Kirk,  67  Id.  384;  McCkmnegh^  ▼.  JOrk,  68  Id.  SOS; 
BUberi  ▼.  Finkbeiner,  68  Id.  247;  LoBee  ▼.  Biaaeil,  76  Id.  461;  Anuty.SpmomiU, 
86  Id.  101.  The  indorsement  is  not  such  a  note  in  writing  as  is  required  by  the 
statute,  and  proof  of  a  collateral  liability  for  the  debt  of  the  maker  by  the 
irregular  indoiaer  cannot  be  ahowa  by  parol:  Wikon  r.  Martin^  74  U.  161» 
all  citing  the  prinoipal 
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Ite  PmnraTLTAjnA  0TAn^  ITIJ 

OVABAHTr   TBAT   ObBTADT    Ck>lfTRAOIOE  "SHALL  WiLL   AM»   FAUMlUIXt 

PiBJOBM  his  part  oi  the  foregoing  contract "  for  digging  a  well,  is  not  a 
guaranty  of  mere  akill  and  fidelity  on  the  part  of  the  oontraotor,  but 
that  he  will  substantially  complete  the  job  according  to  the  tenna  of  the 
contract. 
It  d  hot  KicBsaABT  to  LiQinDATx  Dakaob  bt  Soft  AOAnmr  pBnnaPAL 
BBVOBB  Pboobxdino  against  his  surety  on  his  guaranty,  where  the  latter 
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gnaranteod  that  the  former  wonld  oomplote  a  oertain  Job  of  work,  aad 
had  failed  to  do  ao.  Diligeiice  to  obtain  aatjafacrtion  from  the  pxindpal 
may  bo  ahown  otherwiae  than  by  suit 

Pbincipai.  n  Ikbolveiit  j^t  MnuBixr  ov  Dm,  Judgmant  and 
:eeation  againat  him  ia  not  naoaaaary  aa  a  loondation  for  an  aotioa 
ag^inat  hia  auxety.  It  ia  not  neoaaaaiy  in  anoh  a  oaaa  to  ahow  ofwi  a 
demand  npon  him,  and  notioa  of  non*paymant. 

PaIUJBB  to  FSBIOBM    OOMtBAOT  TO  DXO  WSLL  WZLL  HOT  Bl  BZODUD  BT 

pertaining  to  the  bnainaai^ — miwhanioal  raaolta;  and  one 


who  gnacantaea  ita  pacf onnanoe  will  be  ezeoaed  only  where  tiie  faflnxe 
oooaaioned  by  the  aot  of  God. 
or  Pmaoir's  Soltxhct  n^  what  oonld  be  raeofeied  Iran  him  liy 
prooeaa;  not  what  he  wonld  Tolnntaiily  da 
BoaLiTKrar  oahkot  bk  Shows  bt  Pbotixo  Ohaxaoxbe  me  HoHBffrr»  aad 
by  ahowing  that  the  party  alwaya  paid  Ua  debta.  There  mnat  be  efi* 
danoe  ol  properly.  The  term  '^aolvanoy"  maaae  ability  to  pey»  not  a 
mere  dirooaitioin  to  do  aou 

Action  against  Janes  as  a  guarantor  for  the  faithfdl  per- 
formance by  one  Bnrke  of  a  contract  to  dig  a  certain  oil-welL 
Borke  undertook  the  work,  and  after  he  had  made  consider* 
able  progress^  his  tools  got  £Eurt|  and  he  was  unable  to  get 
them  out,  although  he  employed  expert  ^^  tool-fishers  "  at  con- 
siderable ezpense,  and  he  abandoned  the  Job.  The  opinioQ 
ecDtains  a  suflScient  statement  of  the  ease. 

J«  C.  Marshall  and  J.  JET.  Walker^  for  the  plaintiff  in  error. 
B.  OraitUf  for  the  defendants  in  error. 

By  Court,  THOMPSOiry  C.  J.  We  entirely  agree  with  the 
learned  Judge  below  that  the  guaranty  of  the  defendant,  the 
plaintiff  in  error,  was  not  a  guaranty  of  mere  skill  and  fidelity 
on  part  of  Burke,  the  contractor,  distinct  from  or  independent 
of  performance,  but  that  it  was  for  the  substantial  completion 
of  the  contract  according  to  its  terms  ex  viseeribui  wis.  This 
is  imported  in  the  terms  used  in  the  contract,  viz.,  '^  that  the 
said  Burke  shall  well  and  foithfully  perform  his  part  of  the 
foregoing  contract."  The  contract  distinctly  provides  for  what 
was  to  be  done.  If  anything  be  needed  to  sustain  this  inter- 
pretation of  the  words,  it  will  be  found  in  the  clause  in  the 
contract  inserted  for  the  benefit  of  the  contractor, —  *'  unavoid- 
able accidents  to  be  allowed  for  in  computing  the  time  for  the 
completion  of  the  well."  If  only  skill  and  fidelity  were  guar- 
anteed, this  would  be  an  unmeaning  provision;  for  nothing 
more  than  the  exercise  of  these  qualities  by  Burke  would  have 
been  required,  and  he  could  abandon  the  work  without  com- 
pleting it  if  he  had  fully  exercised  them.    If  the  contract  had 
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been  for  skill  and  fidelity,  the  words  used  would  only  have 
extended  to  that,  it  is  true;  but  it  was  for  more:  it  was  for 
the  complete  performance  of  a  contract  that  Burke  bound 
himself,  and  the  guaranty  was  that  he  should  well  and  £uth- 
folly  complete  it;  and  if  unavoidable  accidents  should  occur, 
time  should  be  allowed  in  addition  to  the  contract  time  for 
doing  and  completing  the  work.  There  was  no  error,  therefore, 
in  thus  construing  the  guaranty. 

2.  The  next  question  we  shall  notice  is  that  raised  in  the 
defendant's  second  point.  The  court  below  decided  that  cor* 
rectly  beyond  doubt.  The  plaintiffs  below  were  not  bound  to 
liquidate  their  damages  by  reason  of  the  failure  of  Burke  to 
perform  his  contract  by  a  suit  against  him  before  proceeding 
on  the  guaranty  of  the  defendant.  They  could  do  this  by  pro- 
ceeding directly  on  the  contract  of  guaranty,  as  was  done,  set- 
ting forth  in  their  narr.  the  failure  on  part  of  Burke  to  perform 
according  to  contract,  and  showing  due  diligence  on  their  part 
to  obtain  redress  from  him,  or  such  facts  as  would  negatiw 
the  idea  of  negligence  in  this  particular.  One  way  of  estab- 
lishing due  diligence  undoubtedly  is  by  suit  against  the  prin- 
cipal without  remunerative  results,  and  it  is  often  the  most 
conclusive.  But  this  is  usually  for  a  different  purpose  than 
the  liquidation  of  the  claim.  I  have  examined  very  many 
precedents  in  our  books  on  this  point,  and  I  find  quite  as 
many  cases  in  which  suit  on  the  contract  of  guaranty  was  the 
first  step  as  when  suit  was  brought  against  the  principal  first. 
In  Brown  v.  Broohs^  25  Pa.  St.  210,  it  is  said:  ''When  the  prin- 
cipal debtor  is  insolvent  at  the  maturity  of  the  debt,  no  such 
proceeding  [as  judgmeent  and  execution]  is  necessary  as  a 
foundation  to  an  action  on  the  guaranty.  Nor  is  it  necessary 
in  such  a  case  to  show  even  a  demand  on  the  principal  debtor, 
and  notice  of  non-payment  given  to  the  guarantor.  This  was 
decided  in  Oibba  v.  Cannofif  9  Serg.  &  R.  198  [11  Am.  Deo. 
699]."  We  need  not  cite  further  authorities  to  prove  this  doc- 
trine.   This  error  is  not  sustained. 

8.  We  also  think  the  learned  judge  was  right  in  instructing 
the  jury  in  the  negative  of  the  defendant's  fourth  point,  which 
was,  that  the  plaintiffs  were  only  entitled  to  receive  nominal 
damages,  if  anything.  Of  course,  if  the  principal  failed  of 
performance,  the  guaranty  was  to  indemnify  to  the  extent  of 
the  loss  the  plaintiffs  had  suffered.  If  any  recovery  could  be 
had  at  all,  there  was  nothing  in  the  case,  so  far  as  we  can  die- 
eover,  to  reduce  the  same  to  nominal  damages.    The  guaran- 
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tor  would  not  be  ezotued  from  liability  ezcepling  from  those 
inevitable  occurrenoes  which  are  designated  in  law  as  the  act 
of  God.    The  accidents  pertaining  to  the  business — mechani- 
cal results — were  the  object  of  the  guaranty.    Burke  under- 
took to  do  the  work  in  the  fiace  of  such  contingencies  as  did 
happen,  and  agreed  that  he  would  perform  notwithstandingt 
and  the  defendant  guaranteed  his  doing  it    The  principal 
baled  to  i)erformy  and  abandoned  the  contract.    The  guar- 
anty was  therefore  broken.    The  loss  of  the  plaintiffs  was,  at 
the  very  least,  what  they  had  paid  him,  and  this  the  court 
held  the  plaintifb  might  recover.    There  was  no  error  in  this. 
4.  The  last  matter  we  shall  notice  is  embraced  in  the  eighth 
assigDment  of  error.    In  substance,  that  is  a  complaint  against 
the  charge  on  the  question  of  insolvency.    Burke,  the  princi- 
pal, being  called  as  a  witness  by  the  plaintiffs,  as  we  under- 
stand ity  testified  that  at  the  time  he  abandoned  the  work  he 
bad  a  horse  (yalue  not  stated)  and  four  hundred  or  five  hun- 
dred dollars  in  money.    How  long  he  remained  the  owner  of 
either  was  not  stated.    It  was  left  as  a  question  of  fact  to  the 
jmy  on  this  evidence,  to  say  whether  or  not  the  plaintiffs 
would  have  been  able  by  process  to  have  recovered  against 
him  their  damages;  that  is,  such  damages  as  the  jury  should 
be  of  opinion  the  plaintiffs  had  sustained,  if  they  had  pursued 
him.    The  test  would  obviously  be  what  might  be  recovered 
hj  process.    They  could  not  predicate  a  verdict  of  what  they 
might  suppose  he  would  do  voluntarily.    This  would  be  too 
rBcertain.     There  is  no  legal  presumption  on  the  subject 
which  would  stand  for  proof.    His  character  for  honesty,  and 
the  fact  that  he  had  always  paid  his  debts,  would  not  be  suffi- 
cient to  establish  solvency  without  evidence  of  property.    The 
term  itself  implies  ability  to  pay,  not  mere  disposition  to  pay. 
It  was  therefore  not  improper  for  the  court  to  refer  the  jury  to 
the  existence  of  the  exemption  law,  and  the  fact  that  the  money 
in  the  pockets  of  the  principal  could  not  be  seised,  to  enable 
them  to  determine  whether,  by  process  against  Burke,  the 
plaintiffs  could  have  indemnified  themselves  from  him  for 
their  loss.     If  they  could  not,  he  was  insolvent.    The  plain- 
tiffs were  not  bound  to  do  a  vain  thing,  and  pursue  him  if  he 
had  no  property  which  was  available.    If  he  was  solvent,  the 
ooort  told  the  jury  the  action  could  not  be  maintained  against 
the  guarantor;  if  he  was  not,  it  could.    The  jury  found  for 
tbe  plaintiffs,  and  must  therefore  have  found  him  insolvent 
for  all  purposes  of  suit  and  process.    We  think  this  error  is 
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woi  BQstained,  and  seeing  nothli^  in  any  of  the  other  apecifi- 
eationB  of  error  not  specially  noticed,  we  think  this  judgment 
ought  to  be  affirmed. 
Accordingly  judgment  affirmed. 

Sharswood,  J.,  dissented  as  to  eighth  assignment  of  error. 


Acnov  AQAnan  Suanr:  Ste  JItmptInd  r.  WaOiMf  42  Am.  Dea  SSSf 
Ahtrcroimbk  ▼.  Knox,  VI  Id.  721;  Mairtm  t.  PufM^  41  Id.  SS;  and  aote; 
SmUh  ▼.  SieOt,  60  Id.  27e. 

Whsbs  PazvciFii.  n  IiraoLTnn;  demand  and  notioe  iqpoa  bim  fa  mil 
aaoeamry:  Vcm  Dorm  ▼.  TJadert  90  Id.  496. 

ExcuBS  ov  PiBJOBiuNGa  ov  Covnukor.  — NTon-perfomiuiM  «f  oflBtael 
ii  not  ezcoaed  by  act  of  God  wharo  it  oaa  be  aalwtantial^oaRiad  into  dfodk 
althoagh  aoeh  caanalty  makea  a  litaial  and  predae  pailarniaooa  of  it  impoa- 
aible:  WUBamt  ▼.  VaMMdU^  84  Am.  Dao.  833.  Tfainga  tmpcobabla  ia  ooa- 
tnot  mnst  ba  patlormad;  a  thing  impoaaibia  may  ba  ezooaad.  A  latant 
defect  in  aoil  will  not  exeoae  a  oontnetor  from  araetiag  a  hooae  which  he 
had  oorenanted  to  build:  SupeiJHiMdmf  qfPMk SduoUv.  BmrneU^  73  Id. 
873.  Ordinary  fireahet  fa  not  aooh  an  act  of  God  aa  will  azoaaa  the 
anea  of  a  oootraeti  Datm'  t.  Anown,  71  Id.  168.    Sea  tiia  netaa  to 
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Fn  PMaafLyaaiA  9ua%  87.] 

PiBOL  BvmsirGa  n  AmnnBUi  or  Aomur  ov  lasmuins  Fouoria 
a  miataka  liy  the  agant  in  wzitiBg  tiia  poliey,  to  ahow  that  Uia  polifiy 
waa  taken  oat  by  one  partner  en  the  whole  of  tiie  partnevdi^  pau|)ar^, 
and  that  the  agent  had  lailad  to  inaart  the  oliier  pertaar^a  name  in  tiie 
policy. 

Wksbb  vBnui  ABB  No  SBFiBin  Oonmi  or  Bqunr  or  Whub  io  Bb- 
lOBM  OoHnuor  in  whioh  a  mfatalre  haa  ooooned,  in  an  aetion  en  the 
opntrafft  parol  evidenoe  fa  admfaaibla  to  ahow  ^^»^  real  *"^*f  "i  atiiiilinf  of 
the  partiea,  althoa^  the  reanlt  of  aooh  eridenoe  would  be  to  alter  the 
fagal  effeet  of  the  writing. 

Ovs  P^BTinat  KAB  IvflUKABLB  Ivnaor  oi  BsTma  Pabtvsbsbip  Oiocki 
and  in  oaae  of  a  loaa^  he  mnat  aoooont  to  tiie  firm  for  aooh  aoma  aa  he  re- 
oehrea  nndar  the  policy. 

Baob  Pakhixb  d  Lxablb  dt  Soudo  loa  Fnui  DxRa^  and  haa  an  eqoity 
to  haTo  all  the  firm  aaaeta  applied^  in  the  ifaat  inataace^  to  their  paymanl 
It  fa  throagh  thfa  equity  that  the  firm  creditora  Imve  a  priority  over 
aeparate  craditcn  to  be  paid  oot  of  the  partnerahip  fonda. 

Baob  PiBiTiriB's  iRTaHBR  Qi  Aanos  or  Fnv  n  kot  Trui  to  Asr 
AuQVOT  Past,  bat  aooh  a  proportion  of  aaoh  aaaeta  aa  liy  tiie  artiolea 
of  oopartnerahip  he  may  be  entitled  to  receiTe  after  all  the  firm  debti 
are  paid. 

AonoN  by  Webster,  on  behalf  of  himself  and  his  copartner, 
OrosSi  against  the  defendant  upon  a  policy  of  insurance  issued 
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by  it^  and  which  it  was  claimed  inaured  fhe  inteieat  of  both 
pbdntiffB.  Defendant  insisted  that  only  the  interest  of  Web* 
ster  was  InsuTedl  and  that  it  was  liable  for  only  one  half  the 
loss.  The  verdict  was  for  the  plaintiffs,  and  defendant  took 
this  writ  of  error. 

/•  H.  Walker^  for  the  plaintiffs  in  error. 
/.  C  Manhcdlj  for  the  defendants  in  error. 

By  Court,  Shabswood,  J.  It  is  contended  that  the  eyidence 
contained  in  the  bill  of  exceptions  admitted  by  the  court  and 
submitted  to  the  jury  tended  to  contradict,  vary,  or  alter  the 
policy  of  insurance,  which  was  the  written  contract  between  the 
parties,  without  evidence  of  fraud,  accident,  or  mistake.  But 
was  this  BO?  Did  not  the  evidence,  if  believed,  clearly  show  a 
mistake  by  the  agent  of  the  insurance  company  in  drawing  up 
the  policy? 

If  so,  then  beyond  a  question  it  was  admissible  on  all  the 
authorities  in  this  state,  from  Hunt  v.  Kirlhrid$j  in  1778,  cited 
in  1  Yeates,  189,  and  Wallace  v.  Bakery  1  Binn.  616,  down  to 
Fiiher  v.  Deiberty  54  Pa.  St.  460,  in  1867.  Indeed,  it  results, 
of  necessity,  from  the  fact  that  equity  always  was  part  of  the 
law  of  Pennsylvania.  During  the  larger  part  of  our  juridical 
history  we  had  no  separate  court  which  could,  by  an  appro- 
priate decree,  order  an  instrument  which  had  been  drawn  by 
mistake  to  be  reformed,  so  as  to  express  truly  the  real  under* 
standing  and  intention  of  the  parties.  There  was  no  other 
mode  of  reaching  a  result  so  essential  to  justice  except  by  the 
admission  of  parol  evidence,  though  it  might  contradict,  alter, 
or  vary  the  legal  effect  of  the  deed  or  contract. 

Webster  and  Cross  were  partners  in  trade,  and  the  merchan- 
dise insured  was  firm  property.    It  is  denied  that  Webster,  as 
a  partner,  had  an  insurable  interest  in  the  entire  stock,  and 
bad  a  right  to  insure  his  partner's  interest  as  well  as  his  own. 
The  interest  of  each  partner  in  the  assets  of  the  firm  is  not  a 
title  to  any  aliquot  part,  as  a  half  or  a  fourth.    Each  partner, 
being  liable  in  edido  for  the  engagements  of  the  partnership, 
has  a  right,  which  is  termed  his  equity,  because  in  England 
it  was  adminstered  only  in  the  court.of  chancery,  to  have  the 
assets  applied,  in  the  first  instance,  to  the  payment  of  the  firm 
debts,  —  an  equity  through  the  instrumentality  of  which  the 
partnership  credftors  have  a  priority  over  separate  creditors 
to  be  paid  out  of  the  partnership  funds.    The  interest  of  a 
partner  is,  therefore,  only  such  a  proportion  of  the  capital  and 
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profits  as  by  the  original  articles  or  agreement  he  may  appear 
to  be  entitled  to  receive  after  all  the  debts  are  paid,  and  the 
affairs  of  the  concern  liquidated  and  wound  up.  It  ia  plain, 
then,  each  partner  has  an  insurable  interest  in  the  entire  stock, 
and  on  receipt  of  a  loss  on  insurance,  must  account  therefor  to 
the  partnership. 

This  is  admitted  by  Marshall,  C.  J.,  in  the  leading  case 
cited,  and  principally  relied  on,  by  the  counsel  of  the  plain- 
tiffs in  error:  Qraves  v.  Bostan  Marine  Ins.  Co.^  2  Cranch,  419. 
It  was,  indeed,  the  very  point  decided  in  Page  v.  Fry^  2  Bos. 
A  P.  200,  Murray  v.  Columbian  Ins.  Oo,j  11  Johns.  302,  and 
Lavfrence  v.  £i«&or,  2  Gaines,  203. 

"  There  can  be  no  doubt,"  says  Kent,  C.  J.,  "  that  a  partner 
has  such  an  interest  in  the  entirety  of  the  cargo  as  to  enable 
bim  separately  to  insure  it,  and  that  an  averment  that  he  had 
an  interest  in  the  property  to  the  amount  of  the  insurance  is 
supported  by  proof  of  a  partnership  interest  to  that  amount" 

The  only  question  as  to  which  the  authorities  do  not  seem 
to  be  perfectly  in  accord  is  as  to  whether  the  names  of  all  the 
partners  must  be  inserted  in  the  policy,  or  it  must  expressly 
insure  the  entire  interest  of  the  partnership:  1  Phillips  on  In- 
surance, 160, 161;  2  Duer  on  Insurance,  74.  Now,  the  offer  of 
evidence  below  was  to  show,  by  persons  present,  when  the  in- 
surance was  effected  by  the  agent  of  the  insurance  company, 
'^that  it  was  stated  by  Mr.  T.  Webster  that  the  wool  proposed 
to  be  insured  was  owned  jointly  by  himself  and  William 
Cross,  and  he  wanted  to  insure  the  interest  of  both;  that  the 
agent  said  it  was  not  necessary  to  put  both  their  names  in  the 
policy;  their  joint  interest  could  as  well  be  insured  in  the  name 
of  Webster  as  to  have  both  names  in  the  policy." 

Assuming  it  to  have  been  necessary  that  the  names  of  both 
the  partners  should  have  been  inserted  in  the  policy,  it  is  diffi- 
cult to  perceive  how  the  evidence  of  a  mistake  in  drawing  the 
instrument  could  have  been  more  distinct  and  unequivocal 
than  that  here  offered  to  be  given.  The  testimony  adduced 
fully  sustained  the  offer,  so  that  a  chancellor  would  have  con- 
sidered it  amply  sufficient  on  which  to  found  a  decree  for  the 
reformation  of  the  contract.  Tibbals,  the  agent  of  the  insur- 
ance company,  himself  testified:  "I  intended  that  Webster 
should  understand  the  contract  as  I  did,  that  the  policy  cov- 
ered the  whole  interest  in  the  wool.  I  said  to  Mr.  Cross  I  had 
insured  that  wool.  I  never  denied  I  had  insured  the  whole 
amount  of  the  wool.    I  understood  all  the  time  the  interest  of 
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CroBs  was  insured  the  same  as  Webster's,  although  he  deeded 
that  he  had  conveyed  to  Webster  the  idea  that  it  made  no 
diflerenoe  whether  Cross's  name  was  in  the  policy  or  not,  as 
the  subject  was  not  mentioned;  yet  Robinson,  a  witness  pres- 
ent on  the  occasion,  said  distinctly  that  Tibbals  told  Webster 
it  would  make  no  difference  whether  Cross's  name  was  in  the 
policy  or  not,  if  loss  should  occur;  and  two  other  witnesses 
testified  that  Tibbals  had  admitted  the  same  thing  to  them. 

This  view  of  the  case  disposes  of  all  the  assignments  of 
error  except  the  sixth,  which  is  that  the  learned  judge  erred 
in  that  part  of  the  charge  in  which  he  said:  ''  We  thought  the 
evidence  going  iu  prove  this  state  of  facts  admissiUe,  and  now 
think  it  entitles  the  plaintiff  to  recover  the  full  value  of  the 
wool."  It  is  objected  that  this  was  taking  the  case  from  the 
juryj  that,  admitting  that  the  evidence  had  been  properly 
received,  its  weight  and  sufficiency  were  with  them,  and  that 
it  was  not  for  the  court,  therefore,  to  determine  whether  it  en- 
titled  the  plaintiff  to  recover  or  not  In  construing  this  lan- 
guage, however,  we  must  look  at  the  whole  charge,  including 
the  ix>int8  of  the  plaintiff  below,  which  were  affirmed.  In 
them  the  question  of  fact  on  the  evidence  is  plainly  and  dis- 
tinctly submitted  to  the  jury,  and  they  could  not  have  under- 
stood the  instruction  complained  of  otherwise  than  that  the 
evidence,  if  believed,  entitled  the  plaintiffs  to  recover,  not 
merely  the  half,  but  ^e  foil  value  of  the  wool.  In  this  there 
was  no  error. 

Judgment  affirmed.  

SguxKABLB  Bblut  wnii  bs  Qsaiitid  m  haoAL  AonoN  in  thoM  statti 
where  law  and  equity  are  adminiitered  in  tiie  aame  oaarta,  if  the  pleadinga 
preeant  the  nocoaeary  aFannenta:  Snowden  ▼.  WUoit  81  Am.  Deo.  870;  aee 
JHfey.  Oeifer,  poti,  p.  851. 

Pabol  EvmiNGB  TO  Show  Mbtaxb  m  Iitsubahos  Pouot:  See  Cfooper 
▼.  Faramnf  MvL  Fhrt  Iiim.  Co.,  88  Am.  Deo.  644;  Ripie^  ▼.  ^tna  ln».  Co.,  88 
Id.  802;  Temmr.  AOtmUe  MmL  /im.  Ob.,  83 Id.  293. 

Pabthsb  has  BiOKr  to  Shabb  nr  Pabtnbbahip  Pbopbbtt  only  after  the 
foU  diacfaavge  and  payment  of  all  the  partnership  debts  and  liabilities;  Penm 
T.  WkUehead,  94  Am.  Deo.  478;  Chambers  ▼.  Crook,  94  Id.  637;  AmM  ▼. 
Wabnarighi,  80  Id.  448,  and  notes. 

Eaob  PABavBB  BIS  LiBN  xjtov  Pabthxbshzp  Pbofbrtt,  and  is  entitled 
to  regard  it  as  being  held  for  his  indemnity  against  the  firm  debts,  and  as 
seoority  for  the  ultimate  balanoe  due  himself:  Arnold  ▼.  WamimgJU,  80  Am. 
Dee.  448,  sad  note.  It  is  throng^  this  lien  that  the  firm  creditors  work  ont 
their  preference  to  the  indindnal  creditors:  MiUer  ▼.  SttiU,  67  Id.  806; 
CbMwr's  Appeal,  70  Id.  149;  Bodbw  v.  Murphy,  80  Id.  631. 

IvsuBAHOB  BT  Co-owNBBS:  See  Fbmeif  ▼.  Warrm  Im.  Co,,  36  Am.  Dee. 
843|  Jtai^T.JUrAassiiifit.  Co.,88Id.387;  BkmdUurdr.  IToiefl^  48 Id.  474 
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IvjUBT  BT  FKLL0W-8EBVA1IT.  —  WheM  MTenl  penooB  are  eiiipl<yy«d  m 
workmen  in  the  same  general  aervioe,  thoagh  in  difEerent  parti  of  it^  and 
one  of  them  is  injured  throngh  the  oarelewneBa  of  another,  tiie  emplojw 
ia  not  responaible,  nnleaa  he  hae  employed  nnfit  peraons  for  hia  aerrioe. 

Hot  FtaAOW-BSKYAKT,  BUT  PiflBBNOBR.  — A  taflroad  oompany  eoplojred  a 
oarpenter  to  work  on  a  bridge  aereral  milea  from  hia  home,  and  he  rode 
to  and  from  hia  work  on  the  oompany*a  train;  bnt  in  oonaideration  ol 
thia  carriage,  he  waa  paid  and  accepted  leaa  wagea  than  he  would  otfaer- 
wiae  lubTO  reoehred.  Hia  work  waa  entirely  at  the  bridge,  and  he  waa 
paid  there.  Held,  that  he  waa  not»  while  traveling  to  and  from  worl^ 
a  feUow-aarvant  with  the  employeea  of  the  raiboad  company,  oo  that 
their  negligence  in  running  the  train  or  repairing  the  track  would  r^ 
Here  the  company  from  reaponaibilify  to  him. 

ROU  TBAT  HaCTSB  18  HOT  RUPONflZBLI  VOE  JXTOKT  TO  EmFLOTBI;  OCCi^ 

■ioned  by  the  fault  of  a  fellow-aenrant,  ahould  not  be  extended  beyond 
ita  reaeonable  bounda. 

Mamter  mnrr  Usx  Obddiaxt  Gabs  nr  Bmflotivo  Sbevahu^  and  anal 
proTide  auitable  atmctnrea,  engineer  tools,  and  apparatni^  and  nisat  aea 
that  aerranta  continued  in  employment  by  him  are  con^ient^  and  lie  ii 
liable  to  other  aenranta  in  the  aame  employment^  if  they  are  ii^jnred  by 
hia  own  neglect  of  duty. 

Raiuk^ad  Oompabt  n  BocrxB  to  PuBJuaa  Siit  abd  Buwwmnan  Roab- 
WAT  to  all  who  ride  over  the  road,  whether  employeea  of  the  road  or 
paaaengers,  and  the  remote  negligence  of  other  employeee  of  the  road 
will  not  relieve  them  from  reaponaibility  to  other  empbyeea  for  failing 
todoao. 

Rbhotb  Nbougbngb  of  Sbrvabtb  or  Raxlboad  ib  Faiuho  to  Kbv 
Tbaok  zv  Rbpaib  will  not  relieve  the  company  from  liability  to  one  of 
their  fellow-aervanta  who  waa  injured  thereby. 

It  d  NaauaENCB  bob  Railboad  to  PsBxir  ns  Tbaok  to  Obt  out  of 
Rbpaib,  and  the  tiea  aupporting  the  nula  to  get  rotten. 

Pbbzls  or  Sbbtiob.  —  Servant  will  be  held,  generally,  to  hnve  aaanmad  all 
the  riaka  of  hia  maater'a  buaineaa,  which  the  maater  cannot  control;  but 
where  an  employeo  of  a  railroad  ia  injured  by  the  track  being  oat  of  re- 
pair, and  the  tiea  rotten,  thia  ia  not  one  of  thoae  ordinary  perila  whidi 
preaumptively  every  one  incoza  who  takea  aervioe  with  the  companj, 
and  they  are  liable. 

Pasbbkgbb  Who  Qobs  ixto  Bagoaob-oab  vot  Nbolzobbt.— Where  tiie 
plaintiff,  who  waa  employed  by  a  railroad  company,  waa  retuming  from 
hia  work  aa  a  paaaenger,  left  the  paaaenger-car,  and  went  into  the  bag- 
gage-car, without  the  direotion  or  invitation  of  the  conductor,  it  ia  eno- 
neooB  to  inatmct  the  jury  that  thia  waa  improper  and  neg^igent^  where 
the  evidence  ahowed  that  he  had  long  been  acouatomed  to  do  ao^  and  that 
this  course  of  conduct  waa  within  the  knowledge  and  without  the  objeo- 
tion  of  the  conductor. 

ObKDVOTOB  or  Tbaxn  Allowed  DiacBBnoB.  —  Conductor  of  train  acta 
under  a  general  authority,  and  administera  the  ruleeof  the  company.  In 
the  exercise  of  this  authority,  he  is  allowed  a  discretiott,  and  maj  apply 
er  reUz  theee  mlea,  within  reaeonable  bounda,  according  to 
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AcnoK  for  damages  for  injuries  suffered  by  plaintiff  while 
traveling  over  defendants'  road.  This  case  was  in  the  supreme 
court  before,  and  is  reported  under  the  same  title  in  60 
Pa.  St.  490.    The  opinion  states  the  necessary  facts. 

Z>.  Barday  and  J.  A.  FuUan^  fi>r  the  plaintiff  in  error. 
Oolden  and  Neale^  for  the  defendants  in  error. 

By  Court,  Agnbw,  J.  On  the  former  writ  of  error  in  this 
case,  judgment  was  reversed,  because  the  testimony  of  Mr. 
laston  had  been  rejected,  bearing  on  the  question  whether  the 
plaintiff  was  a  passenger  entitled  to  a  safe  transit,  or  a  mere 
servant  running  the  risk  of  the  negligence  of  his  fellow-ser- 
vants. The  testimony  of  Mr.  liston  on  the  second  trial  was 
more  clear  and  pointed  upon  this  question  than  it  had  been  on 
the  first.  The  substance  of  it  is  this:  He  had  the  supervision 
of  the  carpenter-work  on  the  road  from  Kittanning  to  Pitts- 
burg, and  was  authorized  to  employ  hands.  He  specially 
employed  the  plaintiff  to  do  carpenter-work  upon  the  bridge 
over  the  Kiskiminetas,  about  fifteen  miles  below  Kittanning. 
The  plaintiff  and  other  hands  lived  in  and  near  Kittanning, 
and  it  was  an  accommodation  to  the  company  to  have  them 
to  work  at  the  bridge.  Liston  agreed  with  the  plaintiff,  as  a 
part  of  his  contract  of  hiring,  that  he  should  travel  on  the  pas- 
senger  train  down  and  up  free  of  charge,  and  in  consequence 
of  this,  hired  him  at  a  less  price  per  day  than  if  the  plaintiff 
had  paid  his  fare,  and  if  he  had  not  so  agreed,  he  cpuld  not 
have  been  employed  at  the  wages  he  was  paid.  The  work  of 
the  plaintiff  was  wholly  at  the  bridge,  and  he  received  his  pay 
there.  At  the  time  of  the  accident,  the  plaintiff  had  finished 
his  day's  work,  and  was  ten  or  twelve  miles  distant  firom  the 
bridge  on  his  way  home.  Under  these  circumstances,  the 
court  below  instructed  the  jury  that  the  plaintiff  was  traveling 
as  a  passenger,  and  not  in  the  capacity  of  a  servant.  The  de- 
fendants in  error,  considering  it  a  fundamental  question  fatal 
to  the  plaintiff's  right  to  recover,  asks  us  to  affirm  the  judg- 
ment, although  no  writ  of  error  was  taken  by  them.  We 
think  the  company  cannot  set  up  this  objection  upon  the  pres- 
ent writ  of  error.  But  as  this  case  must  go  back  for  a  retrial 
for  misdirection  of  the  court  on  another  point,  it  is  proper  to 
express  our  opinion  as  a  guide  to  the  court  on  the  next  trial. 
We  think  the  court  left  this  question  fiEdrly  to  the  jury  on  the 

testimcmy  of  Lieton,  and  with  proper  instructions. 
AX.  DM.  vok  xcvrn-^ 
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It  18  now  settled  in  PennBylvania,  as  it  hod  been  in  other 
Btates  and  in  England,  that  when  several  persons  are  employed 
as  workmen  in  the  same  general  service,  thongh  in  different 
parts  of  it,  and  one  of  them  is  injored  through  the  carelessness 
of  another,  the  employer  is  not  responsible,  unless  he  had  em- 
ployed unfit  persons  for  his  service:  Ryan  v.  Cumberland  Val- 
ley R.  R.  Co.,  47  Pa.  St.  884;  Caldwell  v.  Brown^  53  Id.  453; 
In  the  last  case,  our  brother  Read  has  brought  together  most 
of  the  decisions.  But  this  case  is  clearly  distinguishable  from 
thepQ  all.  In  Ryan  v.  CumberUwd  Valley  R.  R.  Co.,  supra,  the 
plaintiff  was  a  laborer  on  a  gravel  train,  whose  business  caused 
him  to  travel  upon  it  in  the  exercise  of  his  employment  The 
loading  and  unloading  of  gravel  necessarily  required  the  hands 
employed  in  that  work  to  travel  with  the  train  from  place  to 
place.  He  gave  nothing  out  of  his  wages  for  his  fare,  and 
traveled,  not  as  a  passenger  to  a  place  of  destination,  but  went 
with  the  train  whithersoever  it  became  necessary  to  get  and 
deposit  gravel.  His  traveling  on  the  cars  was  like  that  of  a 
brakesman  or  a  fireman  in  pursuance  of  his  employment,  and 
not  under  a  contract  for  carriage. 

Oilal^nnon  v.  Stony  Brook  R.  R.  Co.,  10  Gush.  228,  resem- 
bles this  case  in  the  feature  that  the  plaintiff  was  a  laborer  at 
a  particular  place  upon  the  railroad,  and  was  carried  to  and 
from  his  work.  But  it  differs  in  these  marked  characteristics: 
he  rode  merely  for  his  own  oonvenience  and  ease,  voluntarily 
and  beneficially,  on  the  gravel  train,  under  no  contract  for 
carriage,  and  no  compensation  for  his  passage,  directly  or  in- 
directly. Dewey,  J.,  likened  the  case  to  that  of  a  wood- 
chopper  riding  for  his  own  oonvenience  upon  his  employer's 
wagon  driven  by  another  servant,  who  overturns  it  by  his  neg- 
ligence. Twmey  v.  Midland  Ry  Co.,  L.  R.  1  C.  P.  291  (1866), 
differs  from  this  case  in  the  important  feature  that  it  was  part 
of  the  plaintiff's  employment,  as  a  laborer  for  specific  wages, 
to  travel  from  Birmingham  to  Derby  on  a  train  called  the 
'*  pick-up "  train,  for  the  purpose  of  gathering  up  materials 
left  along  the  line  of  road;  and  he  was  required  to  be  ready 
for  the  train  at  Birmingham,  and  start  thence  on  his  duty, 
and  to  return  there. 

The  case  was  put  directly  on  the  ground  that  it  was  part  of 
his  contract  to  travel  thus  on  the  train.  He  was  carried  as  an 
employee,  and  not  as  a  passenger,  and  it  was  not  found  that 
he  paid  fare  for  his  travel  either  directly  or  indirectly. 

Farwell  v.  BoiCoii  etc  12. 12.  Co.,  4  Met  49,  was  the  case  of  an 
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ODgmeer  on  a  looomotive  injured  by  the  negligence  of  a  switch- 
tender,  both  being  in  the  course  of  their  regular  employment 
and  in  the  same  general  service. 

Morgan  v.  Vale  of  Neath  Ry  Co.,  L.  R.  1  Q.  B.  149  (1865), 
has  no  bearing  upon  the  point  of  this  case.  It  decides  the 
same  general  principle  that  servants  in  the  same  general  busi- 
ness, though  dissimilar  in  the  immediate  objects  of  their  em- 
ployments, take  the  risk  of  each  other's  negligence.  The 
plidntiff,  a  carpenter,  standing  on  a  scaffold  near  a  turn-table, 
was  thrown  from  his  stand  by  the  negligence  of  porters  engaged 
b  turning  an  engine  on  the  table. 

These  are  the  only  cases  which  need  be  particularly  noticed. 
In  this  case,  however,  the  plaintiff,  O'Donnell,  traveled  not 
as  a  part  of  his  employment  as  a  carpenter  at  the  bridge,  but 
as  a  passenger  from  and  to  his  home.    He  was  not  hired  to 
puiBue  his  business  on  the  train,  but  was  carried  in  considera- 
tion of  a  reduction  in  the  price  of  his  wages.    When  his  day's 
work  was  performed  he  was  no  longer  in  the  service  of  the 
company,  but  was  free  to  go  or  to  stay;  and  when  he  traveled, 
in  effect  paid  his  fare  out  of  his  wages:   Cumberland  Valley 
R.  R.  Co.  V.  Myer$f  55  Pa.  St.  288,  is  more  directly  in  point 
There,  as  soon  as  Myers  had  performed  the  special  act  he  had 
undertaken  to  do,  which  on  the  first  writ  of  error  was  held  to. 
place  him  in  a  temporary  relation  of  service,  and  had  returned 
to  Us  stand  on  the  platform,  his  relation  as  employee  ceased, 
and  it  was  held  he  was  entitled  to  the  protection  of  a  passen- 
ger.   We  adhere  to  the  doctrine  of  Ryan  v.  Cumberland  Valley 
R.  R.  Co.,  47  Id.  884,  and  CaidweU  v.  Brown,  53  Id.  453,  as 
the  general  rule,  and  as  the  safe  one  in  governing  the  relation 
between  the  employer  and  employed.    But  human  life  is  too 
precious  to  force  the  doctrine  beyond  its  reasonable  bounds, 
and  ibis  was  declared  in  effect  by  the  chief  justice  in  Catawissa 
R,  R.  Co.  V.  Armstrong,  50  Id.  186.    He  said:  ''I  am  not  for 
extending  the  doctrine  further  than  our  cases  have  extended 
it    I  am  for  leaving  it  there."    Referring  to  the  former  writ 
of  error,  he  said:  ''It  was  before  us  in  the  case  of  O^Donnell  v. 
Allegheny  Valley  R.  R.  Co,,  50  Id.  490,  at  the  last  term  of  the 
weBtem  district,  and  in  that  decision  we  did  not  extend  the 
doctrine."    Following  the  same  track,  it  was  held  in  Hunt  v. 
Penntylvania  R.  R.  Co.,  51  Id.  475,  that  the  liability  to  the 
hands  employed  by  a  contractor  was  confined  to  him  as  their 
pnncipal,  and  that  he  and  they  were  not  to  be  considered  as 
oommoQ  employees  under  the  same  company. 
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If  the  facts  be  as  alleged  by  the  plaintiff,  his  case  stands 
also  on  the  ground  that  the  casualty  did  not  arise  from  an 
ordinary  peril  of  the  service.  Ordinary  peril  is  the  rule  stated 
by  Shaw,  C.  J.,  in  FarweU  v.  Boston  etc.  R.  R.  Co.y  4  Met  57 
[88  Am.  Dec.  339].  In  Caldwell  v.  Brown^  «upra,  Justice  Read 
quotes  the  rule  as  stated  by  Judge  Oray  in  QHman  v.  Eastern 
R.  R.  Co.,  10  Allen,  233  [87  Am.  Dec.  635],  to  wit,  that  the 
servant  assumes  all  the  risks  of  the  master's  service  which  the 
master  cannot  control,  including  those  arising  from  the  negli- 
gence of  fellow-servants,  but  qualified  thus:  ''The  master 
indeed  is  bound  to  use  ordinary  care  in  providing  suitable 
structures,  engines,  tools,  and  apparatus,  and  in  selecting 
proper  servants,  and  is  liable  to  other  servants  in  the  same 
employment  if  they  are  injured  by  his  own  neglect  of  duty." 
In  the  more  recent  case  of  Weger  v.  Pennsylvania  R.  R.  Co.f 
65  Pa.  St.  465,  Justice  Read  restates  the  substance  of  the  rule, 
and  remarks,  'Hhat  it  seems  to  be  conceded  that  if  there  be 
any  fault  in  the  selection  of  the  other  servants,  or  in  continu- 
ing them  in  their  places  after  they  have  proved  incompetent 
perhaps,  or  in  employing  unsafe  machinery,  the  master  will  be 
answerable  for  all  the  injury  to  his  servants  in  consequence.'* 
In  the  present  case  the  injury  arose  from  the  breaking  of  a  rail, 
'  and  according  to  the  plaintiff's  testimony,  this  was  caused  by 
its  resting  upon  rotten  ties.  One  of  the  chief  witnesses  of  the 
defendants  says  the  ties  were  the  same  put  in  when  the  road 
was  made;  that  two  thirds  were  hemlock;  and  that  the  road 
had  been  built  twelve  or  thirteen  years.  If  the  (act  be  so^  it  is 
a  clear  case  of  faultiness  and  insecurity  in  one  of  the  perma- 
nent structures  of  the  company,  evidencing  the  negligence  of 
the  company  itself.  A  railroad  company  in  bound  to  furnish 
a  safe  and  sufficient  roadway.  It  owes  this  as  a  duty  to  aU 
who  travel  over  it.  It  is  true  that  remotely  its  unsi^e  con- 
dition might  have  been  owing  to  the  negligence  of  some  one  in 
its  service  who  foiled  to  report  its  condition  or  to  put  it  in  re- 
pair. But  it  might  also  be  the  mere  neglect  of  the  company 
from  false  economy  to  order  the  repair  or  to  furnish  the  meana. 
The  remote  negligence  of  servants  will  not  excuse  the  non- 
performance of  such  a  direct  and  immediate  duty  aa  this.  If 
the  substructure  carrying  the  rails  were  suffered  to  lie  until  it 
had  become  rotten  and  unsafe,  it  is  the  negligence  of  the  con>- 
pany  itself,  and  not  merely  that  of  its  servants.  Casualty 
from  such  a  cause  is  not  one  of  those  ordinary  perils  which 
presumptively  every  one  incurs  who  takes  service  with  the 


1868.]    O'DoNNELL  if.  Allegheny  Vallkt  R.  R.  Co.        341 

company.  It  is  not  to  be  likened  to  the  breaking  of  a  rail 
from  frost  or  mere  accident,  or  from  some  cause  immediately 
traceable  to  the  negligence  of  another  employee.  It  would  be 
a  cruel  exposure  of  life  to  hold  such  a  casualty  to  be  an  ordi- 
nary risk  of  the  seryice,  and  it  would  extend  a  license  to  negli- 
gence on  part  of  those  whose  duty  it  is  to  be  careful  of  human 
life. 

The  next  question  relates  to  the  car  in  which  the  plaintiff 
was  at  the  time  of  the  accident.  Summing  up  the  doctrine 
of  the  court  as  found  in  the  charge  and  answers  to  the  points, 
it  was  this:  that  the  baggage-car  is  an  improper  place  for  a 
passenger,  and  whether  the  rule  of  the  company  forbidding 
him  to  be  there  is  made  known  to  him  or  not,  his  own  intel- 
ligence should  teach  him  that  it  is  not  his  proper  places  that 
if  he  leave  his  seat  in  a  passenger-car  and  go  into  the  baggage- 
car,  he  is  guilty  of  negligence;  that  nothing  less  than  a  di- 
rection or  an  invitation  from  the  conductor  to  go  there  will 
excuse  this  negligence,  and  such  direction  or  invitation  should 
not  be  inferred  from  the  mere  fact  that  he  had  been  accus- 
tomed to  ride  frequently  in  the  baggage-car  with  the  knowl- 
edge of  the  conductor,  and  without  objection.  The  judge 
therefore  instructed  the  jury  that  if  the  plaintiff  left  the  pas- 
senger-car without  the  direction  or  invitation  of  the  conductor, 
he  did  what  no  passenger  has  a  right  to  do,  even  though  he 
had  been  accustomed  to  ride  there  with  the  knowledge  of  the 
conductor  and  without  his  objection.  In  view  of  the  evidence, 
this  instruction  was  erroneous.  The  plaintiff  had  been  riding 
in  the  baggage-car  twice  a  day  for  about  two  months.  Mur- 
phy, the  conductor,  himself  admitted  that  Listen's  men  rode 
frequently  in  the  baggage-car  without  his  objecting,  —  that  he 
never  ordered  them  out.  When  they  got  on  that  car,  they 
generally  remained  there  without  objection, — that  he  had  no 
recollection  of  requesting  them  to  go  into  the  passenger-car, 
and  that  he  had  not  at  any  time  requested  the  plaintiff  to 
leave  the  baggage-car.  The  reason  for  this  is  obvious.  These 
hands,  though  passengers  on  the  train  from  the  terms  of  their 
employment,  still  retained  the  outward  appearance  of  em- 
ployees. They  were  in  their  working-clothes,  which  owing  to 
their  employments  were  doubtless  often  soiled  and  filled  with 
perspiration.  They  were  probably  at  times  not  considered 
pleasant  traveling  companions  for  those  who  sat  in  the  pas- 
senger-cars, and  at  times  the  cars  were  probably  filled.  It 
vas  not  at  all  unnatural  that  they  themselves  should  wish. 
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and  that  the  conductor  should  desire  them,  to  travel  od  thB 
baggage-car^  out  of  the  immediate  presence  of  the  passengers. 
Under  these  circumstances,  it  cannot  be  justly  said  of  them, 
as  of  ordinary  passengers,  '^  that  any  one  who  is  possessed  of 
sufficient  intelligence  to  travel  should  be  held  to  know  that 
the  baggage^ar  is  not  an  appropriate  place  for  passengers,'* 
nor  to  say  although  the  consent  of  the  conductor  to  riding 
there  may  be  inferred  from  these  facts,  yet  it  does  not  follow 
that  the  company  is  liable  unless  it  is  shown  that  they  were 
there  at  the  invitation  or  by  the  direction  of  the  conductor. 

It  is  undoubtedly  the  right  of  the  company  to  prescribe  rea- 
sonable rules  for  the  regulation  of  those  who  travel  as  paa* 
sengers  on  the  cars:  SvUivan  v.  PhUaddphia  and  Reading  R.  R. 
Co.,  80  Pa.  St.  238  [72  Am.  Dec.  698];  Powett  v.  Pennajfivania 
R.  R.  Co.,  82  Id.  416  [76  Am.  Dec.  664];  Miles  v.  West  Chester 
R.  R.  Co.,  55  Id.  209.  But  the  right  to  regulate  is  not  to  be 
carried  to  an  unreasonable  extent,  or  to  make  one  regula- 
tion conflict  with  another.  It  is  no  doubt  a  proper  rule  that 
passengers  shall  not  travel  in  a  baggage-car,  but  it  is  as  well 
known  that  the  conductor  is  the  person  to  administer  the  rules 
of  the  company,  and  to  apply  them  according  to  the  circum- 
stances. The  passenger  travels  under  his  directions,  and 
generally  is  bound  to  conform  to  them.  The  conductor  acta 
under  a  general  authority,  and  from  the  nature  of  his  posi- 
tion must  necesdarily  exercise  some  discretion.  In  Laelor 
%Danna  and  Bloomsburg  R.  R.  Co.  v.  ChenewUh,  52  Id.  882  [91 
Am.  Dec.  168],  it  was  held  that  when  the  owner  of  a  freight- 
er attached  it  with  the  consent  of  the  agents  of  the  company 
to  a  passenger-train,  contrary  to  the  rules  of  the  company,  he 
agreeing  to  run  the  risk,  the  company  could  not  repudiate  the 
act  of  their  agents  so  as  to  free  themselves  from  responsibility 
for  their  negligence,  by  which  he  was  hurt  and  his  car  wrecked. 
The  same  principle  was  asserted  in  perhaps  a  stronger  case, 
where  a  valuable  mare  was  lost  by  using  straw  (which  caught 
fire  from  the  sparks  of  the  engine)  for  her  bedding  in  the  car, 
contrary  to  the  positive  rules  of  the  company:  PoweU  v.  P^iifi- 
sylvania  R.  R.  Co.,  82  Id.  414  [75  Am.  Dec.  664];  OMy  v. 
Railroad  Co.,  80  Id.  242.  From  the  evidence  in  this  case,  the 
jury  might  reasonably  conclude  that  O'Donnell  was  in  the 
baggage-car  with  the  permission  of  the  conductor  and  for 
the  benefit  of  the  company,  and  was  rightfully  there  at  the 
time  of  the  accident.  His  right  to  recover  for  an  injury 
arising  from  an  unsafe  track  was  the  same  when  in  the  bag- 
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gage-ciir  as  when  in  the  passenger-car.    The  risk  attended 
every  car  which  traversed  the  unsafe  roadwaj,  and  was  con- 
fined  to  none  in  particular. 
Judgment  reversed,  and  a  venire  faeioi  de  novo  awarded. 

RsADy  J.,  concurring.  I  concur  in  the  reversal  of  the  judg- 
ment for  errors  committed  on  the  trial  in  the  court  below. 
But  as  I  do  not  agree  as  to  all  that  is  laid  dowti,  as  the  rule 
that  should  govern  in  the  future  trial  of  the  case,  I  think  it 
proper  to  state  my  views  of  the  law. 

The  general  rule  as  to  the  non-liability  of  a  master  to  a 
servant  for  an  injury  occasioned  by  the  negUgenoe  of  a  fellow- 
servant  has  been  firmly  established  by  a  series  of  decisions  in 
England,  Scotland,  Ireland,  and  America  for  the  last  thirty 
odd  years.  The  first  case  in  England  was  PrieeUy  v.  Fouler^ 
8  Mees.  A  W.  1,  in  the  court  of  exchequer,  in  ISST^  and  the 
last  case  that  of  Wilaon  v.  Merry^  L.  B.  1  H.  L.  S.  826,  decided 
in  the  house  of  lords  on  the  29th  of  May,  1868,  but  better  re- 
ported in  19  L.  T.,  N.  8.,  80,  where  the  arguments  of  counsel 
are  given  at  length.  Sir  Boundell  Palmer  citing  Albro  v.  Ago' 
warn  Canal  Co.j  6  Cush.  75.  This  case  is  of  course  of  the 
highest  authority  not  only  as  a  decision  of  the  ultimate  court 
of  appeal  of  Oreat  Britain  and  Ireland,  but  of  a  tribunal 
composed  of  the  lord  chancellor  (Lord  Cairns),  Lord  Cran- 
worth,  Lord  Chelmsford,  and  Lord  Colonsay,  judges  of  the 
highest  reputation  for  learning  and  ability.  In  CaldweU  v. 
Brown^  63  Pa.  St.  453,  decided  in  1866,  the  cases  in  this  coun- 
try recognizing  the  rule  are  stated. 

The  earliest  remarkable  case  in  this  country  is  that  of  Far- 
well  V.  Boston  and  Worcester  R.  R.  Co.,  4  Met.  59  [88  Am.  Dec. 
839],  decided  in  March,  1842,  by  Shaw,  C.  J.,  which  has  al- 
ways been  considered  as  a  leading  decision  of  high  authority, 
both  in  England  and  America.  In  his  opinion,  the  chief  jus- 
tice quoted  PriesUy  v.  Fowler^  8  Mees.  &  W.  1,  and  Murray  v. 
South  Carolina  R.  R.  Co.,  1  McMull.  885  [86  Am.  Dec.  268]. 
This  decision  was  quoted  and  followed  by  the  supreme  court 
of  New  York  in  Brown  v.  MaxweU^  6  Hill,  592  [41  Am.  Dec 
ini  in  July,  1844. 
The  cases  in  Massachusetts  are  very  instructive:  Hayes  v. 

Western  R,  R.  Corp.,  3  Cush.  270,  decided  in  1849,  where  one 
brakesman  was  injured  by  another  brakesman,  although  the 

train  was  short  of  hands;  Oilshannon  v.  Stony  Brook  R.  R.  Co.^ 

10  Id.  222,  decided  in  October,  1852,  where  a  common  laborer 
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riding  to  his  place  of  labor  on  a  gravel  train  was  injured  bj 
the  negligence  of  the  company's  servants, — the  company  was 
held  not  liable,  although  both  servants  were  not  in  a  comnum 
employment. 

'^  If  the  plaintiff,"  said  Dewey,  J.,  '^  was,  by  the  contract  of 
service,  to  be  carried  by  the  defendants  to  the  place  for  his 
labor,  then  the  iiyury  was  received  while  engaged  in  the  ser- 
vice for  which  he  was  employed,  and  so  falls  within  the  ordi- 
nary cases  of  servants  sustaining  an  injury  from  the  negligence 
of  other  servants.  If  it  be  not  properly  inferable  from  the 
evidence  that  the  contract  between  the  parties  actually  em- 
braced this  transportation  to  the  place  of  labor,  it  leaves  the 
case  to  stand  as  a  permissive  privilege  granted  to  the  plaintiff, 
of  which  he  availed  himself  to  facilitate  his  labors  and  servicei 
and  is  equally  connected  with  it  and  the  relation  of  master 
and  servant,  and  therefore  furnishes  no  ground  for  maintain- 
ing this  action." 

This  covers  the  present  case  in  either  aspect  of  the  evidence. 

This  case  was  preceded  by  the  cases  of  Albro  v.  Agawam 
Canal  Co.,  6  Cush.  75,  and  King  v.  Boston  and  Worcester  R.  S. 
Co.j  ^  Id.  112,  and  followed  by  Seaver  v.  Boeton  and  Maine 
R,  R.  Co,j  14  Gray,  466,  where  a  carpenter  was  carried  over 
the  railroad  to  repair  fences,  bridges,  and  switch-frames,  and 
was  injured  by  the  negligence  of  the  engineer  or  of  servants 
whose  duty  it  was  to  inspect  the  axles  of  the  cars;  and  all 
these  cases  are  recognised  and  approved  in  QUtnan  v.  Eastern 
R.  R  Co.,  10  Allen,  233  [87  Am.  Dec.  635],  decided  at  January 
term,  1865. 

In  this  case,  the  corporation  was  held  not  to  be  responsible  to 
a  person  employed  by  it  to  repair  its  cars,  for  a  personal  injury 
arising  from  the  negligence  of  a  switchman,  in  fiailing  prop- 
erly to  adjust  a  switch  upon  the  track  over  which  he  is  carried 
by  the  corporation  free  of  charge  between  his  home  and  the 
place  of  his  work. 

In  England  the  authorities  support  this  view.  Waller  v. 
South  East  R.  R.  Co,,  22  L.  J.  Ex.  205,  May  7, 1863,  was  the 
case  where  the  guard  was  killed  by  the  negligence  of  the 
ganger  of  the  plate-layers  to  renew  the  decayed  metals  which 
fasten  the  chains  to  the  sleepers  of  the  railways.  Lovegrove  v. 
London  and  Brighton  R,  R.  Co.,  33  L.  J.  Com.  P.  329,  June  6, 
1864,  was  the  case  of  a  laborer  filling  trucks  with  ballast,  in- 
jured by  negligence  of  plate-layers:  Feltham  v.  England^  L.  R. 
2  Q.  B.  33,  November  24, 1866.    In  Morgan  v.  Vale  ^f  Neatk 


1868.]    O'DoNirsLL  v.  Allxohsnt  Vallst  R.  R.  Co.        845 

R.  R.  Co.j  L.  R.  1 Q.  B.  149,  in  the  exchequer  chamber,  Novem- 
ber 27, 186S,  it  was  the  case  of  a  carpenter  who  was  injured  by 
porters  in  the  company's  seryice,  carelessly  shifting  an  engine 
on  a  tnm-table. 

In  all  these  cases  the  companies  were  held  not  liable. 

In  Tunney  y.  Midland  R.  R.  Co.^  L.  R.  1  Com.  P.  291,  Janu- 
ary 23,  1866,  it  was  held  that  a  laborer  carried,  not  as  a  pas- 
senger, but  in  the  course  of  his  contract  of  service,  there  was 
nothing  to  take  the  case  out  of  the  ordinary  rule  which  ex- 
empts a  master  from  responsibility  for  an  injury  to  a  servant 
through  the  negligence  of  a  fellow-servant,  where  both  are 
acting  in  pursuance  of  a  common  employment 

The  case  in  6  Cush.  76,  was  referred  to  in  the  argument,  as 
it  had  been  placed  in  a  note  to  one  of  the  reports  of  Morgan  v. 
Vale  of  Neath  R.  R.  Co.^  9upra. 

In  view  of  these  authorities,  and  their  entire  coincidoice 
with  the  general  rule,  the  correctness  of  which  is  not  disputedi 
I  am  of  opinion  that  Dennis  O'Donnell  was  not  a  passengeTi 
but  a  servant  of  the  company,  in  the  same  common  employ- 
ment as  the  engineer,  fireman,  conductor,  and  other  servants 
of  the  company. 

The  rule  as  to  strangers,  as  laid  down  by  my  brother  Agnew 
as  to  the  duties  and  liabilities  of  the  company  with  regard  to 
their  track,  road-bed,  and  machinery,  is  perfectly  sound,  but 
it  may  have  a  large  qualification  as  to  servants  engaging  as 
such  with  a  full  knowledge  of  their  state  and  condition. 

I  c<mcQr  in  reversing  the  judgment,  and  awarding  a  venire 
dewmo. 


Misna's  LiAsnjrr  iob  Ihjubt  to  Om  Shploth  Oaubbd  bt  Nae- 
uasvas  of  Ahotbsb.  — A  Mrvaat  upon  enterisg  service  asnunee  all  the 
liiks  of  the  employmeat  which  the  nuMter,  ezerdsing  duo  care,  cannot  oon- 
tral,  indnding  negligence  of  feUow-aenrants.  Bat  the  master  is  bonnd  to 
enreise  ordinary  care  in  proriding  suitable  machinery  and  proper  servants 
to  cany  on  his  business,  and  is  liable  to  his  other  servants  for  his  neglect  to 
do  sa  If  the  master  knows,  or  by  the  exercise  of  due  care  might  have 
known,  that  servants  employed  by  him  are  inoompetent,  either  at  the  time  ol 
eoBploying  them  or  at  any  subsequent  time  while  they  are  in  his  employ,  he 
Is  liaUe  for  their  Incompetence  causing  damage  to  their  fellow-servants:  Oil- 
SIM  V.  JSastem  R,  H.  Co.,  90  Am.  Dec.  210,  and  note.  The  master  is  bound 
to  use  ordinary  care  in  providing  suitable  structures,  engines,  tools,  and  appa- 
isftas,  and  in  selecting  proper  servants,  and  is  liable  to  any  of  their  fellow- 
ssrvants  for  his  negligence  In  these  respects.  He  is  liable  to  his  employees 
Cor  his  own  negligence^  but  not  for  that  of  their  feUow-servanU:  Oilnum  ▼• 
Entiirn  R»  JL  CtK^  87  Id.  636.  Among  common  laborers,  railroad  company 
k  not  liable  to  any  one  of  thsia  for  the  acts  cr  omissioos  of  any  other  oM 
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«f  the  oIms:  LtmMUe  etc  R,  R.€o,  y.  CbffiM^  87  Id.  4M.    TlieM 
strongly  rapported  by  O^Ocnmdl  t.  Balikmort  €fc.  iS.  iS.  On.,  83  Id.  60; 
BraekeU  ▼.  JDtiMs^  81  Id.  694;  Ditrgin  y.  ififiMOiH  85  Id.  777;  Smm  ▼.  Hi 
tunic  R,  R.  Co.,  85  Id.  720,  and  notat. 

FxLLOW-BBBYAim,  Who  ABB:  See  Oilnum  y.  Soulem  R.  R.  Cbu,  87 
Dec  835;  T^yer  y.  8U  Lottk  R'p  Co.,  85  Id.  400;  O'Cbmidl  y.  iXattnort 
He.R.R.  (70.,  83  Id.  549;  DonoUfoii  y.  Jfiiete^  iS.  JS.  Cbi,  87  U.  801;  OS- 
man  y.  ibuiem  R.  R,  Co.,  90  Id.  210^  and  aotea;  XadhwiawiMi  ate.  iS.  iZ:  Cdw 

T.  CAaMuM,  91  Id.  laa 

Railrou)  OoicPAirr  za  Lublb  iob  Injubt  to  Qnb  w  m  8bbtavi% 
aanaed  by  a  want  of  repair  ol  its  road-bed:  Snow  y.  ffomoatomie  R,  R,  On.  86 
Am.  Deo.  720;  lee  R^an  y.  FowUr,  82  Id.  815. 

Webbb  Razlboad  Oompavt  IBhflotb  Oovduoiob  Who  n  XJnwn  Ipt 
the  bneinesay  and  knows  hia  nnfitOMiy  it  ia  obaigeabla  with  the  eooaaqvenoaa 
ef  the  oondnotor'a  negUgeooe^  eyen  to  one  employed  In  the  same  general  aer- 
yioe;  and  knowledge  by  their  general  aaperintendflot  ia  knowledge  by  the 
eompany:  HwUingdon  He,  R.  R.  Co.  r.  Decker,  82  F^  St.  124.  The 
l^oyer  is  responsible  for  an  injury  to  a  senrant  oansed  hy  a  feUow 
only  where  it  was  oooaaioned  by  his  negligenoe  in  pronding  maohinery  or 
in  employing  the  latter  senrant:  Cotmndme  etc  R^p  Co.  y.  TroeeAt  88  OL 
545-552.  In  Creed  r.  Pemmphfmia  R.  R.  Co.,  86  Pa.  Si.  189,  it  waa  held 
that  where  the  oondnotor  permitted  a  passenger  to  ride  in  a  oabooae^  and 
an  aoddent  ooonrred  through  the  negligenoe  of  the  oon^any,  wfaerel^  the 
passenger  was  injured,  he  oomld  rsooyer.  Bat  in  Pemuifkamia  R.  R,OIxt, 
Langdon,  92  Id.  21,  this  dootrine  was  mnoh  qualified.  Di  all  of  tha  aboiva 
the  principal  ease  ia  cited. 


Pennsylvania  Railroad   Company  v.  Barnbtt. 

[B9  PBimTLTAllIA  BTATB,  2BBL] 

KBQLZOiiroB — JuBT.  — Generally  what  is  and  what  is  not  negUgenoe  is  a 
question  for  the  jury.  When  the  standard  of  duty  is  a  shifting  one^  a 
jury  must  determine  what  it  is,  as  well  aa  find  whether  it  has  been  com- 
plied with. 

Dmbeb  Of  Cabb  Dbxandbd  ov  Railboap  Comfavt  nr  Rmimvo  m 
Trains  depends  upon  dronmstsnoes,  and  whether  it  used  dne  care  in 
approaching  a  bridge,  or  was  negligent  in  not  sonwding  an  alarm,  ia  a 
question  for  a  jury. 

Obuoation  Of  Railboap  Gompavt  to  OzyB  Signals  oib  Alabiib  or  Af- 
pBOAOHnro  Tbains  depends  upon  ciroumstanoes.  Where  there  is  no 
reasonable  apprehension  of  danger,  no  such  notioe  is  required.  But  if 
danger  to  persons  or  property  may  be  reasonshly  apprehended  from  a 
failure  to  give  notioe  of  an  approaching  train,  it  is  the  duty  of  the  com- 
pany to  give  such  notice,  and  its  failure  to  do  so  is  negliganoeu 

Whbtbxb  Railboap  Tbaih  sboulp  Whibtlb  ob  Giys  Ofhbb  Notkb  ov 
ITS  Affboach  to  whibb  Roap  Cbossbb  Track  is  for  the  jury  to  say 
from  all  the  circumstances  of  the  case,  and  they  should  condder  the 
relative  positions  of  thf  two  roads  at  the  crossing,  —  whether  it  was  diffi- 
cult for  a  traveler  to  see  an  approaching  train,  in  which  case  the  cars  of 
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tlie  eompany  ihoiild  be  increaaed,  whether  the  wegon-roed  wee  mneh 
tniTeled,  whether  a  whistle  ooald  be  heard  on  it  by  a  tniTeler,  etc 

lUn.goap  CoMFAHT  uxjn  Gztb  Nonoi  ov  Aptboacqb  ov  thub  TftAum  ja 
Ai«L  CRoaanrofly  whether  at  grade  or  o^er  or  under  their  tradk«  where 
their  failure  to  do  ao  may  reaalt  in  injury  and  danger. 

WsxRB  PLAnmnr  w^  OBonuro  Brxdqb  otbb  RAniBOiP  Tbaok,  and  a 
paairing  train  whirtled  when  direoHy  under  the  bridge,  oanaing  his  horsea 
to  take  fright  and  mn  away,  overtom  his  carriage,  and  injnre  him,  if 
under  the  ourenmstanoea  the  aonding  of  the  whistle  was  negligence,  it 
wme  a  eaffieiently  proadmate  oaase  of  the  injury  to  warrant  a  reeoffny 
agninet  the  company. 

Thb  opinion  contains  a  Bufficient  Btatement  of  the  ease, 
fll  D.  FobUTj  for  the  plaintiffs  in  error. 
H.  P.  Lairdf  for  the  defendant  in  error. 

By  Conrty  Williams,  J.  This  was  an  action  bioaght  hj  the 
plaintiff  below  to  reooTor  damages  for  an  injnry  alleged  to 
have  beoi  occasioned  by  the  negligence  of  the  Pennsylvania 
Bailroad  Company  in  not  giving  notice  by  an  alarm-whistle  or 
other  signal  of  the  approach  of  its  passenger  train  to  the  cross- 
ing where  the  accident  occurred.  The  public  road  between 
Derry  and  Latrobe  crosses  the  railroad  about  two  miles  from 
the  latter  place,  by  a  bridge  nineteen  feet  above  the  track,  con- 
Btracted  of  wood  and  built  in  the  usual  manner.  The  plain- 
tiff was  traveling  along  this  road,  and  while  driving  over  the 
bridge  the  express  passenger  train  from  Philadelphia  going 
weet  passed  under  it,  whistling  as  it  passed,  at  which  his 
horses  took  fright  and  ran  away,  overturning  the  carriage  and 
i  growing  him  out,  in  consequence  of  which  he  was  Beriously 
and  permanently  injured.  A  hill  on  the  east  side  of  the  pub- 
lic road,  extending  along  it  for  the  distance  of  about  seventy* 
four  rods,  obstructs  the  view  of  the  railroad,  but  it  can  be 
seen  five  or  six  rods  from  the  bridge.  As  the  plaintiff  was 
aproaching  the  crossing,  he  stopped  twice  and  listened  for 
trains.  About  one  hundred  rods  east  of  the  bridge  there  is  a 
whistling-post,  and  it  was  usual  for  trains  going  west  to  sound 
an  alarm-whistle  as  they  passed,  but  at  the  time  of  the  acci- 
dent the  whistle  was  not  sounded  until  the  train  was  passing 
under  the  bridge. 

The  first  question  presented  by  the  assignments  of  error  is, 
whether  the  court  erred  in  refusing  to  charge  that  it  was  not 
such  negligence  on  the  part  of  the  railroad  company  in  not 
sounding  the  alarm-whistle  on  approaching  the  bridge  as  will 
render  it  liable  for  the  ixguries  which  the  plaintiff  received. 
Generally  what  is  and  what  is  not  negligence  is  a  question 
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for  the  jtuy.    When  the  standard  of  duty  is  a  Bhiftang  oii6» 
a  jury  must  determine  what  it  is,  as  well  as  find  whether  it  has 
been  complied  with:  Olassey  v.  HesUmviUe  etc.  Ry  Co.^  57  Pa.  St 
174.    The  degree  of  care  demanded  of  the  company  in  running 
its  train  depended  on  circumstances,  and  whether  it  observed 
due  care  in  approaching  the  bridge,  or  was  guiltj  of  negli- 
gence in  not  sounding  an  alarm-whistle,  was  a  question  which 
properly  belonged  to  the  jury  to  determine.    If  there  had  been 
no  evidence  of  negligence,  or  any  facts  or  circumstances  from 
which  negligence  could  be  fairly  inferred,  the  court  ought  not 
to  have  submitted  the  question  to  their  determination.     But 
it  is  as  clearly  the  duty  of  a  railroad  company  as  it  is  of  a 
natural  person  to  exercise  its  rights  with  a  considerate  and 
prudent  regard  for  the  rights  and  safety  of  others;  and  for 
usuries  occasioned  by  negligence,  both  are  equally  responsi- 
ble*   Nor  is  it  any  excuse  or  justification  that  the  act  occasion- 
ing the  injury  was  in  itself  lawful,  or  that  it  was  done  in  the 
exerdse  of  a  lawful  right,  if  the  injury  arose  firom  the  negli- 
gent manner  in  which  it  was  done.    If  there  was  no  danger 
to  the  persons  and  property  of  those  who  might  be  traveling 
along  the  public  road  in  running  its  trains  without  giving 
any  notice  of  their  approach  to  the  bridge,  then  the  company 
is  not  chargeable  with  negligence  in  not  giving  it     But  if 
danger  might  be  reasonably  apprehended,  it  was  the  duty  of 
the  company  to  give  some  notice  or  warning,  in  order  that 
it  might  be  avoided.    If  it  would  have  been  negligence  in  the 
plaintiff  to  drive  upon  the  bridge  just  as  the  train  was  about 
to  pass  under  it,  had  he  been  aware  of  its  approachi  then  he 
was  entitled  to  notice,  and  it  was  the  duty  of  the  company  to 
give  it    Whether,  therefore,  the  company  exercised  proper 
care  and  diligence  in  running  the  train  in  order  to  prevent 
injury  to  the  persons  and  property  of  those  who  were  lawfully 
on  the  public  road,  and  in  the  vicinity  of  the  crossing,  was  a 
question  for  the  jury.    And  the  court  properly  charged  that 
in  determining  whether  under  all  the  circumstancrs  of  the 
case  the  company  was  guilty  of  negligence,  the  jury  should 
consider  the  relative  position  of  the  county  road  and  the  rail- 
road; the  likelihood  and  facility  of  a  traveller  to  discover  ap- 
proaching trains,  and  when  that  was  difficult,  the  care  to  bo 
observed  by  the  company  would  be  proportionably  increased; 
that  if  the  whistle  could  be  heard  by  travelers  on  the  town- 
ship road,  which  was  a  public  road  much  traveled,  and  the 
railroad  trains  could  not  be  Been  from  a  point  at  a  safe  dis- 
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tance  from  the  bridge,  the  jury  would  determine  whether  it 
was  not  the  duty  of  the  engineer  to  give  some  notice  of  the 
approach  of  the  train;  and  that  this  was  a  matter  of  fact,  in 
view  of  all  the  surroundings,  and  not  of  law.  If  under  the 
evidence  in  the  case  the  court  had  charged  as  matter  of  law 
that  the  company  was  guilty  of  no  negligence  in  not  giving 
notice  of  the  approach  of  the  train,  the  instruction  would  have 
been  clearly  erroneous.  Negligence  is  always  a  question  for 
the  jury  when  there  is  any  doubt  as  to  the  facts  or  as  to  the 
inferences  to  be  drawn  firom  them:  Johnson  v.  Bruner^  not 
yet  reported.  Where  the  measure  of  duty  is  not  unvarying, 
where  a  higher  degree  of  care  is  demanded  under  some  cir* 
cumstances  than  under  others,  where  both  the  duty  and  the 
extent  of  its  performance  are  to  be  ascertained  as  facts,  a  jury 
alone  can  determine  what  is  negligence,  and  whether  it  has 
been  proved:  MeCutty  v.  Clark^  40  Pa.  St.  406. 

The  next  question  to  be  considered  is  whether  the  courk  erred 
in  declining  to  charge  that  in  no  case  will  the  company  be  held 
liable  in  not  sounding  the  alarm-whistle  except  at  points  on 
the  road  where  injury  might  result  to  persons  on  the  track  at 
road-crossings  at  grade  and  stations.  The  principles  to  which 
we  have  already  adverted  are  equally  applicable  here.  Whether 
it  is  the  duty  of  the  company  to  give  notice  of  the  approach  of 
its  trains  at  any  point  on  the  road  depends  altogether  upon 
circumstances.  Where  there  is  no  reasonable  apprehension  of 
danger,  no  such  notice  is  required.  But  if  danger  to  the  per- 
sons or  property  of  others  may  be  reasonably  apprehended  or 
is  likely  to  result  from  the  running  of  its  trains  without  giving 
such  notice,  then  it  is  the  duty  of  the  company  to  give  it,  and 
its  omission  is  negligence.  The  court  therefore  was  clearly 
right  in  Baying  that  it  was  the  duty  of  the  company  to  give 
notice,  wherever  danger  may  result  to  persons  rightfully  trav« 
eling  on  a  public  road  that  crosses  the  track,  whether  at  grade» 
or  over  or  under  the  railroad,  where  danger  would  be  the  con- 
sequence of  want  of  notice.  And  the  evidence  fully  justified 
the  court  in  submitting  this  question  to  the  jury.  All  the  wit- 
nesses examined  on  the  subject  testified  that  it  was  dangerous 
crossing  the  bridge  when  trains  were  approaching,  and  it  is  a 
significant  fact  that  the  company  did  not  call  a  single  witness 
to  rebut  the  evidence  given  by  the  plaintiff  in  this  or  in  any 
other  particular.  If,  then,  the  crossing  was  dangerous,  as  all 
the  witnesses  agree,  it  was  the  duty  of  the  company  to  give 
Dotioe  of  the  approach  of  its  train* 
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The  only  remaining  question  to  be  considered  is,  wbether 
the  company  is  relieved  from  all  responsibility  for  the  injoiy 
because  it  was  not  the  immediate  consequence  of  its  negli- 
gence. The  sounding  of  the  alarm-whistle  as  the  train  was 
passing  under  the  bridge  was  the  cause  of  the  horses  becoming 
frightened  and  running  away,  and  the  injury  to  the  plaintiff 
was  the  result.  This  was  an  act  of  gross  negligence,  and  a 
sufficiently  proximate  cause  of  the  injury  to  render  the  com- 
pany liable  therefor. 

The  remaining  assignments  were  not  pressed,  and  theie  is 
nothing  in  them  requiring  special  notice.  The  case  seems  to 
have  been  tried  with  great  fairness  by  the  learned  judge;  and 
as  we  discover  no  error  in  his  instraotions  to  the  jury,  tbs 
judgment  must  be  affirmed. 

Judgment  affirmed.  

NiouoKHOi  Z8  QuaRnur  iob  Jusr.  WImm  the  mwidanBm  is  ^*— suii^ 
or  the  faoti  doabtfnl,  it  is  peooliarly  th*  proriiiM  of  tho  joiy  to  daeido 
wbethor,  undar  all  the  ohrcnmsteiioeey  there  luw  been  aagUgeiioe:  Nkkeb  ▼• 
SioBik  Ave.  B,  R.  Co.,  97  Am.  Deo.  780^  end  note. 

OsuaATioir  or  RAnaoAD  Oqkfaht  to  Oztb  WASimra  by  fle^  bel^  m 
whistle,  of  the  epproeoh  of  treini:  See  this  eabjeot  dieonwed  in  note  ti 
Traeif  y.  2Vty  and  Botkm  R.  R.  Oo,^  amte,  p.  M;  Maagmn  r.  Brooklyn  B.  A 
(7o.»  aiUe^  p.  66;  O'Mara  t.  Hudmm  R.  R.  R.  Co..  onll^  pu  61;  Ocmalm  ▼. 
Nem  Tori  efc.  R,  R,  Ob.,  <M<e^  p.  68^  end  notee. 

What  is  Kbquokho%  ahd  What  is  hot,  is  Kiablt  always  QuBEnw 
lOB  JuBT:  Wmt  OkBt€&r  AP.BR.€o,  T.JfcJfcwa^  67  Fa.  St  SIS;  McKmr. 
BkLwen,  74  Id.  228;  CrUte^r.  ffeatom/Uk  efc.  iTy  Ob.,  76  Id.  86;  Ckmkom  ▼. 
SmUh,  92  Id.  438.  Oertein  leoti,  when  esfcnblidied,  emoiintto  nes)]g«noe|ief 
M.'  Hoag  y.  Laie  Shore  etc  B.  B.  Ob.,  85  Id.  297.  It  is  ne^igenoe  for  a  per- 
son aboat  to  orosB  a  lailroed  traok  not  to  stop  and  listMi  for  aa  i^proadiing 
trdnt  NagU  r.  AUoghm^  VaOo^B.  A.  Obw,  88  Id.  38.  So  the  nnaoosssaty 
eoondinc  of  a  whistle  is  nealiMnoei  PUMafaMs  efe.  Jfw  Odl  ▼•  ABsiL  S8  U 
41S;  all  eitlag  the  prinoipal 
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OAHHOT   ICAnTADT  TBSffASi  lOB  OaBBTDMI  AWAT  GoeOS 

one  who  remored  them  after  the  Uan  of  an  eoceeatioii  had  attaehed  Iml 

before  it  had  been  leyied. 
Wksbh  Goods  wxbb  Bemotsd  nnoms  Lstt  or  Eisuutii»j  uvoir  Tbd^ 

tlie  sheriff  cannot  tn^n^^n  trespass  W  d  tutnii  do  ionii  ooportath  vmlnrt 

the  one  who  remoyed  them,  althongh  at  the  tiine  the  Uan  of  the  ezeo^ 

tien  had  attached  to  them. 
BapoBi  LiTT  or  Bzicimoir,  Ssbbdv  qajt  MAnraAnr  No  Aaaam  luft  1m- 

JVBT  done  to  the  posssMJon  of  goods  to  wfaieh  its  Uan  had  piofhas^y 


1868.]  Rife  v.  Oeteb.  861 

Thx  opiDicm  presents  the  point  decided. 
A.  M.  Brawny  for  the  plaintiff  in  error. 
IL  A  8.  WaadSy  for  the  defendants  in  error. 

By  Court,  AoHSw,  J.  The  single  question  presented  by  this 
ease  is,  whether  the  value  of  the  oil  taken  and  removed  by  the 
defendants  below  under  a  claim  of  title  after  the  Uen  of  the 
execution  had  attached,  but  before  the  actual  levy,  can  be  re- 
covered by  the  sheriff  in  an  action  of  trespass  vi  et  armis  d$ 
howU  osportotw.  The  sheriff  had  by  his  writ  only  a  right  to 
levy,  but  no  actual  possession.  He  was  not  an  owner,  but 
armed  merely  with  a  power,  and  therefore  can  maintain  no 
action  founded  upon  an  injury  done  to  the  possession:  Levrii 
V.  Canaw^  15  Pa.  St.  84.  The  lien  of  the  execution,  which 
gives  but  a  right  to  demand  the  property,  cannot  be  enforced 
in  this  form  of  action.  The  court  below  was  right  in  instruct- 
ing the  jury  that,  as  to  the  oil  removed  before  the  levy,  this 
action  would  not  lie,  and  the  judgment  is  therefore  affirmed. 

Affizmed. 


BiFB  V.  Gbybb. 

tm  PannTLYAxu.  srAn,  mij 

WoA  LaasaQ  IMMWuriii  ahd  BirjOTiaDiT  or  BiQum*.  —A  teiiator 
1IMIJ  beymfli  oortva  bad  to  *  tnutM  to  hold  duing  the  lilt  of  hii 
(tMtetor's)  HOB,  tlie  trnstoa  tolot  ordenuM  the  mudo^  uid  p»y  the  inoomt 
to  tlie  MOy  or  aI  hit  option  to  permit  the  ton  to  let  and  demise  the 
and  eoQeet  the  inoome  daring  hie  lif e^  bat  prorided  that  the  Uad 
■heU  not  be  eabjeot  to  the  eon'e  dobti^  nor  nader  hie  oontrol  or  manege* 

Aaawm  Tausr  n  Obbaxid  BaQUianra  Lsoix.  BRAn  nr  Tausm  by  a 
ptoriaiflii  in  a  will  beipieathing  land  to  a  tmetee,  to  be  leased  by  him, 
and  the  inoome  paid  over  to  the  teatator'B  eon  during  Ida  life,  remainder 
to  hie  hein,  and  with  a  further  prorinon  that  if  the  tmstee.  desiree,  he 
nuqr  pennit  the  eon  to  let  the  land  and  odlleot  the  income^  bat  that  it 
ii  not  to  be  liable  for  his  debts  or  in  any  wise  onder  his  oontrd. 

bmos.  — Whenever  it  is  neeessary  for  the  aooomplishment  of  any  objeot  of 
the  eroator  of  a  trast  that  the  l^gal  estate  shoold  remain  in  the  tmstee^ 
then  the  trast  is  a  q^eeial,  aotiye  one. 

Ikosi;  — The  trne  test  as  to  whether  a  trast  is  an  active  one^  reqairing  a 
legal  estate  in  the  trastee,  ii^  Woald  a  ooart  of  eqnity  in  Pennsylvania 
deeree  a  oonveyanoe  of  the  Ugfl  titlef 

BqUJirr  PnAOxrai  xjvdmsl  MnxD  Ststik  ov  Law  Aim  Bquitt.  ^  Under 
this  qrstem  the  rale  is  to  oniyersally  consider  that  as  done  which  a  ohan* 
eellor  woold  decree  to  be  done.  Upon  this  principle^  recovery  can  be 
had  in  ejectment  in  this  state  apon  what  woald  in  Bnglaad  be  regardsd 
as  an  eqaitaUe  title. 
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Whib*  Eittibb  BiNxnoEAL  iHTSBaBT  IB  DT  CiBTVi  qux  Trtox;  whiioat 
reBtriotion  as  to  enjoyment,  the  trust  should  be  considered  as  eoDeented. 
No  oonyeyance  of  the  legal  title  is  necessary,  though  it  will  bo  deened 
for  the  purpose  of  removing  a  nominal  olmid  from  the  title. 

bons—  Lbqal  Xitlb  nr  Tbuotkb.  —Where  land  is  deyised  to  a  tmsAea^ 
with  directions  to  give  the  income  thereof  to  the  testator'a  eon  for  life^ 
or  to  permit  the  son  to  himself  collect  the  income,  the  trastee  takes  m 
legal  estate  which  is  not  divested  by  this  permission  to  the  eon,  and  the 
latter*s  estate  is  only  an  equitable  one. 

Whxri  T&tjfrrxx  Ck>inrxT8  ma  Lbqal  Ttom  to  ho  Cb8Tui  qub  Tmxmr  In 
violation  of  the  will  creating  the  trusty  it  is  a  breach  thereof,  and  the 
conveyance  is  absolutely  void. 

Wbibb  It  is  Necbssabt  that  Lboal  Titlx  shoitld  Rbkaib  ur  Tkusm 
to  enable  him  to  perform  his  trusty  it  will  so  remain,  and  will  not  be  di- 
vested by  other  proviiioos  in  the  instnunent  ereatuig  it. 

If  TBUflTBB  OoNVBTB  AWAT  Lboal  Tulb  to  Bona  Fedb  Pubohabbb  kmi 
Vauxb,  without  notice,  the  latter  takes  the  property  divested  d  the 
trusty  but  the  trastee  will  be  held  answerable  to  the  full  valuo  d  the 
trust. 


The  opinion  oontains  a  safficient  statement  of  the 

T.  M.  ManhaUj  for  the  plaintiff  in  error. 

/.  G.  MaeConneU  and  T.  MaeCanndl^  for  the  defendaat  in 
error. 

B7  Court,  Shabbwood,  J.  I^  under  the  will  of  Jaoob  QeyWf 
the  estate  of  his  son,  Stephen  H.  Gejer,  was  an  equitable 
estate  for  life  only,  the  legal  estate  being  in  William  Baxteri 
the  trusteey  and  if  the  remainder,  devised  to  his  heirs  and  legal 
tepresenatiyes,  their  heirs  and  assigns  forever,  was  an  exe- 
cuted legal  estate,  or  would  become  such  upon  its  vesting  upcm 
the  death  of  Stephen  H.  Geyer,  then  the  rule  in  Shelley's  case 
does  not  apply:  Feame  on  Remainders,  52;  Kay  v.  Scaies^  37 
Pa.  St.  35  [78  Am.  Dec.  399];  Baeon^a  Appeal,  57  Id.  50i. 

By  the  will  in  question,  the  property  was  devised  to  Wil- 
liam Baxter  in  fee,  in  trust  to  let  and  demise,  to  recover  and 
receive  the  rents,  and  pay  them  over  to  Stephen  H.  Qeyer,  or 
at  his  option  to  permit  and  suffer  him  to  let  and  demise,  oc- 
cupy and  enjoy,  and  take  the  income  thereof ''  during  all  the 
term  of  his  natural  life,  for  his  own  separate  use,  and  so  the 
same  shall  not  be  in  the  power  or  liable  to  the  debts,  control, 
or  eugagements  of  the  said  Stephen  H.  Geyer,  he  paying  all 
the  taxes  thereon,  and  all  necessary  repairs  and  improvements 
thereon." 

That  a  benefactor  has  the  power  of  thus  restricting  the  en- 
joyment of  his  bounty  through  the  medium  of  a  trust  during 
the  Ufe  of  the  beneficiary  is  now  the  unquestionable  law  in  this 
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gtate:  HoUUkip  ▼.  PatUrBony  7  Watts,  647;  FUher  r.  Taylor,  i 
Rawle,  83;   Ashhuni  v.  Given,  5  Watts  A  8.  823;  Vaux  t. 
Parke,  7  Id.  19.    It  has  also  been  expressly  held  that  wher- 
eyer  there  is  a  tmst  of  this  nature,  it  is  of  necessity  an  active 
tmst,  requiring  the  legal  estate  to  be  vested  in  the  trustee. 
"  It  was  necessary/'  said  the  court  in  Fisher  v.  Taylor,  mpra, 
"  that  the  executor  should  take  the  legal  estate  for  the  pur- 
poses of  the  trust,  in  order  to  give  effect  to  the  testator's 
bounty."    And  again  in  the  same  opinion:  '*A  different  con* 
Btmction  would  make  the  beneficial  interest,  which  the  testa- 
tor intended  to  provide  for  his  son,  subject  to  be  sold  for  his 
debts,  when  he  expressly  declared  that  it  should  not  be  so 
subject,  and  would  thus  set  up  a  new  will  in  place  of  that 
which  it  affected  to  interpret."    In  Kay  v.  Scatee,  87  Pa.  St.  87 
[78  Am.  Dec.  899],  Mr.  Justice  Strong  enumerated,  among 
special  or  active  trusts  requiring  the  legal  estate  to  be  in  the 
trustee,  trusts  "  to  preserve  contingent  remainders,  or  to  pro- 
tect iHX>perty  for  the  sole  and  separate  use  of  a  married  woman, 
or  from  the  creditors  of  the  cestui  que  iruetJ^    In  ShanUand^e 
Appealy  47  Id.  118,  the  point  was  expressly  decided;  and  it 
was  there  held  that  a  trust  to  collect  and  receive  rents,  and 
pay  over  the  same  to  a  son  of  the  testatrix,  '^  for  and  dur- 
ing all  the  term  of  his  natural  life,  without  being  subject  to 
his  debts  and  liabilities,"  was  an  active  one;  that  the  legal 
estate  was  vested  in  the  trustee,  and  no  act  of  the  cestui  que 
trust  could  deprive  him  of  it,  and  allow  him  to  interfere  with 
the  collection  of  the  income,  and  no  creditor  could  touch  the 
income  or  any  interest  which  the  cestui  que  trust  had  in  it 
Wherever  it  is  necessary  for  the  accomplishment  of  any  object 
of  the  creator  of  the  trust  that  the  legal  estate  should  remain 
in  the  trustee,  then  the  trust  is  a  special,  active  one:  BametVs 
Appeal,  46  Pa.  St  899.    The  true  test  is,  whether  a  court  of 
equity  in  Pennsylvania  would  decree  a  conveyance  of  the  legal 
title.    In  our  mixed  system  of  law  and  equity,  it  has  always 
been  received  as  a  universal  rule,  that  whatever  a  chancellor 
would  decree  to  be  done  shall  be  considered  as  though  it  were 
actually  done.     On  this  principle,  ejectment  can  be  main- 
tained on  what  in  England  would  be  regarded  as  an  equitable 
title.    Wherever  chancery  would  execute  a  trust  or  decree  a 
conveyance,  the  courts  of  this  state,  by  the  instrumentality 
of  a  jury,  will  direct  a  recovery  in  ejectment:  Peebles  v.  Read" 
^9f  8  Berg.  &  R.  491;  Penmck  v.  Freeman,  1  Watts,  401. 
Many  trusts  which  would  be  classed  as  active  ones  in  Eng« 
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land  would  be  regarded  here  as  passive;  as,  for  example,  the 
distinction  between  a  trust  to  receive  and  pay,  and  one  to  per- 
mit and  suffer  the  eegiui  que  trust  to  receive,  is  not  reoognixed. 
Whenever  the  entire  beneficial  interest  is  in  the  cestui  que  trusty 
without  restriction  as  to  the  enjoyment  of  it,  there  is  no  reason 
why  it  should  not  be  considered  as  actually  executed.  No 
formal  conveyance  of  the  legal  estate  is  necessary,  though  it 
will  be  decreed,  because  the  nominal  trust  beclouds  the  title, 
and  embarrasses  the  rights  of  alienation,  which  belong  to  the 
true  owner:  Kay  v.  Scales^  37  Pa.  St  40  [78  Am.  Dec.  399]. 
Would  a  conveyance  in  this  case  have  been  decreed  to  Stephen 
H.  Oeyer  of  his  life  estate?  Clearly  not  The  equitable  estate 
being  then  merged  in  the  legal,  it  could  immediately  have  been 
seized  in  execution  for  his  debts,  and  thus  one  of  the  great  ob- 
jects of  the  testator  in  the  creation  of  the  trust  would  have  been 
defeated.  It  was  necessary  that  the  legal  title  should  remain  in 
the  trustee,  to  be  asserted  by  him  in  the  event  of  a  seisure  and 
sale  on  execution  by  creditors.  This  course  of  reasoning  shows 
that  the  provision  allowing  the  trustee,  at  his  option,  to  per- 
mit and  suffer  the  cestui  que  trust  to  occupy  and  enjoy  the 
property,  or  receive  himself  the  rents  and  profits,  does  not 
vary  the  case  in  this  state  any  more  than  it  does  in  England. 
It  is  there  well  established  that  notwithstanding  a  direction 
in  a  will  for  a  trustee  to  permit  and  suffer  the  cestui  que  trust 
to  receive  the  rents,  even  where  the  words  '*  at  their  option  ^ 
are  not  employed;  yet  if  any  additional  duty  be  imposed  on 
the  trustees,  either  expressly  or  by  implication,  —  which  re- 
quires  that  they  should  have  the  legal  estate, — this  distinction 
will  not  be  allowed  to  prevail,  but  the  legal  estate  will  remain 
in  the  trustees,  to  enable  them  to  perform  the  trust:  Hill  on 
Trustees,  233.  We  hold,  then,  according  to  the  principles  as 
settied  by  the  authorities  in  tliis  state,  that  the  life  estate  of 
Stephen  H.  Qeyer,  under  the  will  of  his  father,  Jacob  Geyer, 
was  an  equitable  one. 

Nor  had  the  deed  of  November  29,  1867,  fipom  William 
Baxter,  the  trustee,  to  Stephen  H.  Geyer,  in  fee-simple,  any 
effect  whatever  to  change  the  nature  of  his  estate  from  equita- 
ble to  legal.  However  it  might  have  been  in  England,  in 
Pennsylvania  it  was  simply  inoperative.  It  was  clearly  a 
breach  of  trust.  If  a  trustee  conveys  the  legal  title  to  a  bima 
fide  purchaser  for  a  valuable  consideration,  and  without  no- 
tice, the  purchaser,  indeed,  will  hold  the  land  discharged  of 
the  trust,  but  the  trustee  will  be  decreed  in  equity  to  buy 


1868.]  Rife  v.  Gbybb.  865 

and  settle  other  land  to  the  same  uses:  MameU  ▼.  ilansellj  2 
P.  Wms.  681;  but  if  the  conveyance  be  to  a  volunteer,  or  to 
one  having  notice  of  the  trust,  he  will  take  the  legal  estate 
subject  to  the  same  trust:  Id.  In  such  case,  reconveyance 
will  be  decreed:  Rye  v.  Gorge^  1  Id.  128;  Hill  on  Trustees, 
818;  and  in  Pennsylvania  it  wiU  be  considered  as  though  it 
had  been  done.  It  is  not  in  the  power  of  a  trustee  to  destroy 
the  trust,  unless  by  a  sale  to  a  purchaser  for  a  valuable  con- 
sideration, bona  fide  and  without  notice;  and  then  he  will  be 
held  answerable  out  of  his  own  means  to  the  full  value  and 
on  the  same  trusts.  Whether  Stephen  H.  Oeyer,  having  full 
notice,  be  regarded  as  holding  the  legal  title  subject  to  the 
trust,  in  which  case  no  merger  would  take  place,  or  that  it 
remained  in  William  Baxter,  unaffected  by  the  deed,  or  re- 
vested in  him  immediately,  as  upoh  a  conveyance  decreed  by 
a  chancellor,  which  perhaps  is  the  more  correct  idea,  the 
result  is  the  same.  The  life  estate  of  Stephen  H.  Geyer  re- 
mained an  equitable  one. 

That  the  remainder  in  trust  for  the  heirs  and  legal  repre- 
sentatives of  Stephen  H.  Qeyeri  their  heirs  and  assigns,  was 
an  executed  legal  estate  when  vested  cannot  admit  of  a  ques- 
tion. In  Bacon^a  Appeal^  57  Pa.  St.  504,  it  was  decided  by 
this  court  that  a  direction  in  the  will  that  the  trustees  should 
convey  to  those  in  remainder,  which  in  England  would  require 
the  legal  estate  to  remain  in  the  trustees  until  oonveyancei 
produced  no  such  effect  in  Pennsylvania. 

On  the  whole,  then,  we  are  of  the  opinion  that  the  rule  in 
Shelley's  case  has  no  application;  that  there  is,  under  the 
limitation  contained  in  this  will,  an  equitable  estate  for  life  in 
Stephen  H.  Greyer,  with  a  legal  contingent  remainder  in  fee 
to  his  heirs  and  legal  representatives  under  the  intestate  laws; 
and  such  being  the  clear  intention  expressed  by  the  testator, 
and  no  technical  rule  of  law  preventing  it,  it  must  be  carried 
into  effect. 

Judgment  reversed,  and  judgment  for  defendant  according 
to  the  case  stated. 


AcnvB  TBuars — Leoal  Tttlb  in  Tbubtsb — Exxcutbd  Trttbt.— The  law 
upon  tills  mibject  is  clearly  indicated,  and  many  cases  cited  in  BameU^s  Ap^ 
pea/,  86  Am,  Deo.  SU2,  and  note;  and  Oirard  Lift  Ins,  A  T,  Co,  ▼.  ChawJben^ 
88  Id.  613^  and  note.     See  Perkins  ▼.  Leurin,  94  Id.  616,  and  note. 

EgxriTABiiB  Rsuxv  mat  bs  Giulrtxd  to  Dxfendant  in  Leoal  Aonov  n 
TuosB  Statb  where  law  and  equity  are  administered  in  tiie  same  ooorts,  if 
the  pleadings  present  tiie  necessary  averments:  Sfwodm  ▼.  WUas,  81  Aia 
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Doe.  STO.    la  •jootumt  imdar  tlM  4mm1%  dof aodaat  may  avail  himaalf  of  aay 
legal  or  equitable  defenae:  IhtfdJm  t.  brewer,  86  Id.  790^  and  noteu 

EQ0XIT  WILL  Eniobob  Tbvbt  ▲Q^mT  0ns  CoMDro  nm>  Posaonov  oi 
Trvbt  Pbopkbtt,  with  notice  of  the  troat^  in  the  aame  manner  and  with  like 
e£EiBot  aa  againat  the  original  trnateea:  LaUktvp  ▼.  Bampkm,  89  Am.  Dea  14L 
Pnrchaaer  with  notioe  of  the  tmat  takea  ni^thing  aa  againat  the  cmbd  qm 
iruU;  but  if  without  notioe^  he  takea  it  diaohafged  of  the  tmat:  Orweber  ▼. 
Crocker,  88  Id.  291,  and  note. 

Equitt  ixwATB  Bathiib  tbat,  whbw  Dornu^  Whiob;  nr  Pbbf]oo8lt  Ar- 
nxED  TO,  It  would  havb  Obdsbbd  to  bb  Dohb:  Barrii  t.  AOeodk^  82  Aa. 
Deo.  168.  Eqnitj  will  oonaider  that  aa  done  which  oo^t  to  have  been  dontb 
and  win  aometimea  zegard  that  aa  nndona  idiioh  oo^t  not  to  have  beea 
done:  Bedt  t.  Ukridk^  53  Id.  807.  Battfaeae  acta  ninat  have  been  anoh  aa  the 
court  woold  have  had  Jnriadiotion  to  have  enforoed:  OUbamgk  t.  B^v^ft  48 
Id.  676. 

Tbubib  abb  of  Two  Ejonm,  Sdiplb  axd  Spboeal.  In  the  f ocnar  the 
troatee  ia  paaaiTe^  and  perforan  n^  dntj;  and  the  trnat  ia  there  povalj  taeh- 
aicaL  In  the  latter  lua  ia  aetiTe,  being  an  agent  to  ezeonte  the  donoK^a  will; 
and  the  tmat  ia  operative.  A  dmple  tmatgivea  to  the  omCnI  ^e  frnaf  a  liffA 
to  the  poeeeeaion*  oontrolt  and  diapoeal  of  ^e  properly,  and  the  lagpal  aetata 
becomea  execnted  in  him,  nnleaa  when  it  ia  neoaenry  to  remain  la  the  trva- 
tee  to  enable  him  to  perform  the  dntiea  devolved  on  him  1^  the  donor,  and 
givee  to  the  eetifd  que  trmd  only  a  ri^t  in  eqnitj  to  enf ocoe  the  pectemanoe 
of  thetmats  2M^MV.2M;e0Pa.8t.498»eiting  thaprino^eaM.  *«And 
where  the  tmat  ia  not  active^  the  legal  eatate  will  remain  in  the  tmatee  aa 
long  aa  it  ii  neoaenry  to  preeerve  the  eetate  itnif ;  aa  in  the  oaae  of  a  tmt 
for  a  married  woman  to  protect  the  eetate  from  her  huaband;  or  a  trnat  tat  a 
apendthrift  eon  to  protect  it  from  lua  ereditora;  or  to  preeerve  eontingant  ra- 
maindera  ":  Id.  ^e  law  of  tmata  aa  laid  down  herein,  and  aa  in  the  prin« 
eipal  oaae,  waa  approved  in  ffuber'*  ^PP^  ^  I^  366.  In  a  oaae  aomewhal 
aimikr  to  the  principal  one,  it  waa  held,  f oUowing  it^  that  an  option  to  the 
coiArf  ^Me  truH  to  collect  an  income  and  take  poeaeeaion  of  the  ptopetty  did 
not  deetroy  the  trust:  PhOade^pha  TrtM  tic  Co.  ^.  GwOkm,  100  Id.  SS& 
^Vliere  the  active  dntiee  of  the  tmatee  holding  the  legal  title  have  oeaaad, 
the  legal  titie  veata  in  the  benefidaiy  without  a  oonveymoe:  WmtuU  T. 
JUmMMli^  68  Id.  86;  If  aUoni/a  ^flMoi;  88  Id.  888.  The  prindpal  eaae  ii 
eitad  in  all  of  the  above 


MoGlubo  u  Pbiob. 

[W  PXHirSTLTAinA  8TATB,  iBL] 

InoiiOB— Lavdlobb  abii  Tbmabt.— Rafuaal  of  landlord  to  dalivor 
aeeaion  of  part  of  leaaed  premiaea,  upon  demand,  in  aooordanoe  with  a 
previona  agreement,  doea  not  constitute  an  eviction.  Bvietion,  astnl 
or  constraotive,  can  never  occur  nnleea  there  has  been  an  antecedent  poe» 
aeeaion  by  the  leeaee. 

TtBABT  GAHiroT  Rbmotb  Lakdlobd'b  Qoods.  Where  landlord  raniaina  la 
poeeeeaion  of  part  of  leaaed  premisee,  and  refneee  to  aurrendartha  aaaa 
to  lus  lessee  upon  demand,  aa  he  had  agreed  to^  the  lessee  oannok 
Us  eflfoote  aa  thoae  of  a  stranger,  and  thna  obtain 
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Wmmmm  TmAsn  Go  nrao  FoCTBoit  ov  Pabt  ow  Imasmd  Ppbhshb,  Um 
liodlord  ooonpymg  tiie  remainder  imdar  agreemeBt  to  gire  up  ycmmnai 
vpcn  4f"tt"'*j  wbiehhe  nfaaed  to  do^  tha  tanaata'  remainuig  in  poaaea* 
dflB  of  a  part  dozing  a  portion  of  tha  tann  ia  iu^  a  waiTar  by  them  of 
any  of  tliair  zighta  nndar  the  oontraot. 

ftRDB  OoVIBAflT.  — LunXLOBD   OAlTSOir  BbOOVBE  fOB  UflB  OF  PaBT  Of 

i.«A»<*  pBsman.  Whera  tha  owner  of  a  fiva-afeory  and  baaamant 
t^iJUKfig  laaaad  it  at  a  fontal  of  fiftoan  bnndrad  doUara  par  yaar,  pay- 
aUa  q[aart«rly»  and.gava  tha  poaaeaaion  of  tha  fizat  three  atoriaa  to  tha 
]aaBaa%  and  agreed  to  giro  them  poaaaaainn  of  the  remaindar  upon  da* 
maud,  which  ho  afterwarda  rafnaed  to  do^  ha  oannot  raoorer  rant  from 
Ilia  leaaeea  for  tha  naa  of  tha  firrt  three  atotia%  aa  tha  eontraet  mnat  bo 
lagardad  aa  an  entire^. 
Ogmnuor  m  SmiBa  whibb  Oombi]»bbasiov  n  80101.%  wfaatavar  tha  ynaU 
aly  of  tha  itama  andnaoad  in  ita  anbjaet 

fkSBB   OAV    BB   KO  BbOO^BBT    IOB   PaBT  PBBIOBIUBaB  Of  BBTIBaOOV- 

IBAO^  iinlnm  oooplata  parf onnaaea  haa  bean  pnivantad  or  waifid  by 
tiba  parly  entitled  to  demand  it 
I^TiTi^FtT^  Who  bis  Fazlbd  to  Kbbt  am  OonrBAor  10  Dbuvbb  Com- 
itMsm  FomiMTOii  to  am  Lmbbmi  aaanot  raoovar  from  them  lor  the 
«aa  and  oooopatioa  of  part  of  tha  damiaed  pramiaaa. 

This  was  an  action  to  recover  rent,  and  the  first  coont  of 
tbe  declaration  was  upon  a  lease,  the  second  for  use  and  occih 
pation.    The  opinion  states  the  case. 

0. 8hira$f  Jr.^  for  plaintiff  in  error. 
D.  B6$dj  for  the  respondents  in  error. 

By  Court,  Williams,  J.    The  plaintiff's  retention  of  a  part 
of  the  demised  premises,  and  his  reftasal  to  deliver  possession 
tiiereof  to  the  defendants  on  demand,  in  accordance  with  the 
terms  of  his  verbal  lease,  did  not  constitute  an  eviction  in 
law.    It  is  doubtless  true  that  there  may  be  an  eviction  with- 
out an  actual  physical  expulsion;  but  there  can  be  no  evic- 
tion, actual  or  constructive,  without  an  antecedent  possession. 
If  tliis  case  turned  on  the  question  of  eviction,  the  plaintiff 
might  be  entitled  to  recover  rent  for  the  porticm  of  the  prem- 
ises actually  enjoyed  by  the  defendants.    But  it  does  not  turn 
on  this  point.    The  evidence  shows,  and  the  jury  have  found, 
that  the  plaintiff  leased  his  warehouse  to  the  defendants  at 
an  annual  rent  of  fifteen  hundred  dollars,  payable  quarterly; 
that  at  the  making  of  the  contract  he  delivered  to  them  pos- 
session of  the  three  lower  stories,  and  agreed  to  give  them 
poeseasion  of  the  cellar  and  of  the  fourth  and  fifth  stories,  on 
demand;  that  he  refiised  to  deliver  possession  thereof  al- 
though repeatedly  requested;  and  that  the  defendants  were 
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finally  compelled,  for  want  of  room,  to  abandon  the  premise 
and  to  rent  another  hoofle  for  the  transaction  of  their  businefls. 

Notwithstanding  the  plaintiflTs  deliberate  and  persietent  re- 
fusal to  perform  his  contract,  he  claims  the  right  to  recover 
compensation  for  the  use  and  occnpation  of  the  portion  of  the 
demised  premises  actaally  enjoyed  by  the  defendants,  on  the 
ground  that  they  had  the  right  to  treat  his  goods  as  thef 
would  those  of  a  stranger,  and  to  remove  them  at  his  expense. 
But  if  the  right  be  conceded,  it  does  not  follow  that  the  de- 
fendants were  bound  to  exercise  it  to  the  exclusion  of  all 
other  remedies  which  the  law  gave  them  for  the  redress  of  the 
plaintiff's  breach  of  his  contract,  or  that  their  fieulure  to  exer- 
cise it  will  prevent  them  from  setting  up  any  defense  to  his 
claim  for  rent  which  they  might  otherwise  make.  But  the 
defendants  had  no  right  to  remove  the  plaintiff's  goods.  The 
law  gave  them  no  such  remedy  for  his  refusal  to  perform  his 
contract.  The  evidence  not  only  shows  that  his  goods  were 
in  the  portion  of  the  demised  premises  which  he  withheld 
from  the  defendants,  but  that  he  was  in  the  daily  occajMncy 
thereof  for  the  purpose  of  selling  his  goods,  and  that  he  made 
sales  from  time  to  time,  although  part  of  the  consideration  of 
the  stipulated  rent  was  the  good-will  of  Ins  business.  If  the 
defendants  had  ejected  the  plaintiff  and  turned  his  goods  into 
the  street,  or  removed  them  elsewhere,  they  would  have  been 
guilty  of  a  trespass  for  which  his  breach  of  the  contract  woold 
have  afforded  them  no  justification.  Nor  was  their  continu- 
ance ''  in  the  enjoyment  of  the  larger  and  more  valuable  por- 
tion of  the  building,"  after  their  demand  for  possession  of  the 
residue  and  its  refusal  by  the  plaintiff,  a  waiver  of  any  of 
their  rights  under  the  C(mtract,  or  of  any  defense  they  might 
have  to  the  plaintiff's  demand  for  rent,  arising  from  his  breach 
of  the  contract. 

The  jury  have  found  that  when  the  defendants  demanded 
possession  of  the  residue  of  the  demised  premises,  the  plaintiff 
gave  them  no  definite  answer,  but  put  them  off  from  time  to 
time  without  any  positive  refusal,  leaving  them  to  infer  that 
he  would  comply  with  their  request  And  if  the  jury  had  not 
so  found,  the  plaintiff  was  bound  to  perform  his  contract,  and 
is  answerable  for  all  the  legal  consequences  of  its  breach, 
unless  its  performance  was  actually  waived  by  the  d'^fendants. 
Their  continuance  in  the  possession  of  the  three  lower  stories, 
after  the  plaintiff^s  refusal  to  deliver  possession  of  the  residue 
of  the  building,  did  not  in  itself  amount  to  a  waiver  of  their 
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right  to  insist  upon  a  strict  performance  of  the  contract.  They 
had  the  nndonbted  right  to  retain  possession  of  the  three 
lower  storieSy  and  to  hold  the  plaintiff  responsible  for  his 
faOnre  to  ddiver  possession  of  the  cellar  and  of  the  fourth 
and  fifth  stories,  as  required  by  his  contract.  The  only 
qnestiony  then,  under  the  facts  of  this  case,  is,  Was  the 
plaintiff  entitled  to  recover  any  portion  of  the  stipulated  rent 
vnder  the  count  for  use  and  occupation?  He  leased  his  ware- 
house to  the  defendants  for  an  entire  consideration,  and  his 
contract  must  therefore  be  regarded  as  an  entirety.  If  the 
consideration  is  single,  the  contract  is  entire,  whatever  the 
number  or  variety  of  the  items  embraced  in  its  subject 
The  principle  is  too  well  settled  to  admit  of  doubt,  and  too 
familiar  to  require  the  citation  of  authorities  in  its  support, 
that  for  the  part  performance  of  an  entire  contract  there  can 
be  no  recovexy  unless  complete  performance  has  been  pre* 
vented  or  waived  by  the  party  entitled  to  demand  it. 

If  the  plaintiff  had  performed  his  contract,  he  might  have 
recovered  on  the  count  for  use  and  occupation,  under  the  stat- 
ute of  11  Geo.  II.,  c.  19,  which  is  in  force  in  this  state  (Rob. 
Dig.  237),  but  having  failed  to  perform  it^  he  was  not  entitled 
to  recover,  either  upon  a  count  on  the  contract  of  lease,  or  upon 
the  statutory  count  for  use  and  occupation. 

The  learned  president  judge  of  the  district  court  was  there» 
fore  clearly  rij^t  in  instructing  the  jury  that  if  they  found 
the  Ifusts  to  be  as  stated  in  the  charge,  the  plaintiff  was  not 
SDtitled  to  recover  in  this  action  for  use  and  occupation  for  the 
time  the  defendants  occupied  a  porticm  of  the  building,  and 
their  verdict  must  be  for  the  defiondants. 

Judgment  affirmed. 

BfKnoir,  Wbat  OussmuMit  BmDmmkY.  Aatt»  49  An.  Dm.  SI,  and 


Bwiasri  or  CSosTaAor.— Oontnel  to  eraot  a  bnflding  for  a  oertein  prioo^ 
paytbk  in  iiistal]]ii«iti»  is  an  antbe  eontraoti  SMperkUmideM  etc  t.  BetmeU^ 
78  Am.  Dm.  373.  A  oontFMt  to  famuh  material  and  perform  work  in  the 
eoutnictioii  of  a  bvulding  ia  an  entirety:  Derrkkmm  v.  iBiwarvit,  80  Id.  220. 
Bata  eontraet  to  transport  a  oertain  quantity  of  lumber  to  a  certain  place^ 
tt  a  oertain  priee  per  thoaaand  feet,  is  diviaible:  Lwmard  t.  /)y«r,  68  Id.  882. 

Pakt  PEEfOBMAVOi  07  ENTm  CtoNTKAor.  -^  Party  in  defanlt  on  entire 
eontraet^  by  whioh  eompenaation  depende  npon  fnU  performance,  cannot  re- 
Mf er  for  part  performanoe,  either  on  the  contract  itMlf  or  in  general  lutmrnp- 
rit;  bat  the  qoeetion  ia  every  case  is  whether  snch  intention  is  expreesed  in 
the  contract;  and  where  snch  intention  woold  seem  to  be  contrary  to  the 
•qiity  of  the  eaae^  it  ahoold  be  clearly  and  precisely  expressed  before  the 
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court  win  «nfocoe  it:  Leomard  t.  Dyer^  68  Am.  Deo.  382L    No  recovery 
be  had  for  the  partiel  perf omiaaee  of  en  entire  contract,  nnlen  by  mntnel 
eooaent  of  the  pertiat,  or  the  defendant  has  himself  repndiaiad  the  eoatract» 
or  where  the  plainti£F  ia  Jnstified  by  aome  fault  of  the  defendant  n  ahawdna 
ing  itx  Note  \o  SuptrimtendaU  ete.  t.  SewMtt,  72  Id.  S78. 

AwuMHUT  POE  UsB  AND  OoovFATiOH,  WBiv  WILL  LiK:  8ee  FUmm  ▼• 
CorO;  80  Am.  Dee.  456,  and  note;  Cironimefm  t.  Thkm,  70Id.  49il. 

Tbhaht  n  EzmrxBATED  ibom  LiAsiLiTr  to  Pat  Rxht  bt  Axt  Ihtkb- 
fiBiNGB  BT  Landlord  which  depriTca  the  tenant  of  the  ri^t  of  enjoymflDt 
of  the  premiaea  to  the  full  extant  gnaranteed  by  the  leaae^  and  for  eneh  inter- 
farenca^  the  tenant  may  abandon  the  premiaeB:  70  Am.  Dec  400;  eee  also 
LMmY.  Hart,  64  Id.  601;  EalBgmY.Wade,  74  U.  106,  and  notaa.  TIm 
principal  eaae  ia  dted  to  thia  effBot  ini9tate  t.  Oeorpv^  84  Ohio  Si.  671.  Itte 
dtedand  diatingpiehed  in Ortwsr t.  iSM;  80  Fa.  St  08^  and  FntoaUr.  0»- 
ientaUer,  70  Id.  466. 


MOBLET   V.   BbUNBB. 
[M  PBVirrrLTAinA  Stati,  4BL1 
BsrmuL  ov  Ooubt  to  Enter  Konbuit  is  not  Ritzswablb  ov 

PLAlRTlff  IN  BjNOI'MNNT  18  EnTITLID  TO  RxOOm  AQAIN0  MkBM  IBTBUD^R 

WXTBOUT  Tetu^  upon  ahowittg  thatlua  anoeator  died  in  poanoaBJon  of  ^bm 
land. 

Onb  Tenant  in  Common  cannot  Rbootee  in  Ejectment  for  the  Joint  ben- 
efit of  himeeLf  and  co-tenanta,  bat  he  ia  entiUed  to  recover  hia  aliqnol 
part  or  share. 

Tenants  in  Common  must  Sue  Sbparatblt  in  Aomurs  that  Sator  or 
BBalxt,  though  they  Join  in  actiona  relating  to  lome  entire  and  indivia- 
ble  thing,  and  in  actiona  of  treipaia  relating  to  the  poaaoiaum,  and  in 
debt  for  rent,  bat  not  in  an  avowry  for  rent. 

Tenants  in  Common  have  Several  and  Distinct  Titles  and  eetatei^  in- 
dependent of  each  other,  ao  aa  to  render  the  freehold  aeveral  alao.  They 
are  aeparatdy  aetsed,  and  there  ia  no  privity  of  estate  between  them. 

Joint  Tenants  cannot  Sue  Sefaratblt  ior  Themselves  or  ior  Jonrr 
Benefit  on  Tsemsblves  and  their  feUowa,  bat  moat  Join  and  be  joined 
in  all  actiona  reapecting  the  eatate^  althoo^  they  are  regarded  as  having 
one  entire  and  connected  rights  and  are  aaid  to  be  aeiaed  per  «a|r  ef  |Mr 
UmL 

pLAnrmv  nr  EraoniENT  Who  Pasts  with  his  Title  to  his  Co-plaistiiv 
AJTER  Commencement  of  the  aoticn  cannot  recover  lor  the  vse  of  his 
vendee,  nor  can  the  vendee  recover  en  the  atrength  of  tho  tide  tins  eon- 
veyedtohim. 

B  JECTMENT.    The  opinioii  states  the  case. 
D.  KaifUj  for  the  plaintiff  in  error. 
D.  Donner^  for  the  defendant  in  error. 

By  Court,  Williams,  J.    There  is  nothing  in  the  first  three 
assignments  of  error  requiring  much  discussion.    The  judg- 
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nient  of  nonsuit  was  properly  entered  against  the  plaintiffs, 
who  failed  to  establish  their  right  to  the  land  in  controversy. 
It  did  the  defendant  no  harm,  and  was  expressly  authorised 
by  the  act  of  the  81st  of  March,  1828. 

It  does  not  ajypear  that  the  court  was  asked  to  enter  a  com- 
IHilBory  nonsuit  against  all  the  plaintifB^  and  if  the  reoord 
had  shown  such  a  request,  the  refusal  of  the  court  to  order  a 
nonsuit  would  not  have  been  reviewable  here:  United  8iaU$ 
Tdegraph  Co.  v.  Wenger^  66  Pa.  8t  262  [98  Am.  Dec.  761]. 

The  objection  to  the  charge  for  misdirection  in  instructing 
the  jury  to  find  for  the  plaintiff  has  nothing  to  sustain  it  The 
charge  is  not  on  the  record,  nor  is  there  any  bill  of  exception 
embodying  its  substance,  and  for  this  reason  the  alleged  error 
should  not  have  been  assigned  to  it  But  there  is  more  sub- 
stance in  the  fourth  assignment  The  verdict  was  for  the 
plaintiff  for  the  whole  land  in  controversy,  subject  to  the 
opinion  of  the  court  upon  two  questions  reserved  for  considSNv 
ation,  with  leave  to  enter  judgment  for  the  defendant  notwith- 
standing the  verdict,  if  of  opinion  that  the  law  was  against 
the  plaintiff  thereon,  vis.: — 

1.  Can  the  plaintiff,  who  is  shown  to  be  a  tenant  in  com- 
mon with  others  not  upon  the  record,  recover  the  possession 
of  the  whole  premises  against  the  defendant,  who  has  shown 
no  title? 

2.  Can  he  recover  without  showing  more  than  that  Achor 
Worley,  under  whom  he  claims  title,  or  one  of  his  heirs,  died 
In  the  possession  of  the  premises,  the  defendant  showing  no 
title? 

Upon  the  hearing  of  the  reserved  questions  the  court  di- 
leeted  judgment  to  be  entered  upon  the  verdict  for  the  plain- 
tiff, and  the  entry  of  this  judgment  is  assigned  for  error. 

As  against  the  defendant,  who  showed  no  title,  and  who  is 
to  be  regarded  as  a  mere  intruder,  the  plaintiff  was  entitled  to 
recover  on  showing  that  his  ancestor,  under  whom  he  claimed 
title  as  heir,  died  in  possession  of  the  premises:  TFest  v.  Pine^ 
4  Wash.  0.  0.  691. 

But  was  he  entitled  to  recover  the  whole  land  of  which  he 
was  tenant  in  common  with  other  heirs?  Undoubtedly  his 
entry  would  inure  to  the  benefit  of  his  co-heirs,  not  only  so 
for  as  concerns  themselves,  but  as  regards  strangers.  The  law 
would  presume  that  he  entered  in  the  character  of  a  co-heir; 
and  entering  according  to  his  estate,  his  possession  would  be 
according  to  his  estate,  and  would  be  that  of  his  co-heirs:  Co- 
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rothers  y.  Dunning^  8  Serg.  A  R.  878.  But  while  Una  ib  the 
legal  presumption  as  it  reepects  the  entry  and  pooDOonion  of 
one  tenant  in  common,  it  does  not  follow  that  he  can  maintain 
ejectment  and  recover  the  entire  land,  and  that  his  reoovery 
will  inure  to  the  benefit  of  Ms  co-tenants. 

A  plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  his  recovery  must  consequently  be  in  accord* 
ance  with  his  title.  Tenants  in  common  have  several  and  dis- 
tinct titles  and  estates,  independent  of  each  other,  so  as  to 
render  the  freehold  several  alsa  They  are  separately  seised, 
and  there  is  no  privity  of  estate  between  thenu  And  conse- 
quently they  must  sue  separately  in  actions  that  savor  of  the 
realty,  though  they  join  in  actions  relating  to  some  entire  and 
indivisible  thing,  and  in  actions  of  trespass  relating  to  the 
possession,  and  in  debt  for  rent,  but  not  in  an  avowry  for  rent: 
TUlinghast's  Adams  on  Ejectment,  210;  4  Kent's  Ck>m.  860. 

Even  joint  tenants,  who  are  regarded  as  having  one  entire 
and  connected  right,  and  are  said  to  be  seised  jier  my  et  p$r 
UnUj  each  having  the  entire  possession  as  well  of  every  parcel 
as  of  the  whole,  cannot  sue  separately  for  themselves,  or  for  the 
joint  benefit  of  themselves  and  their  fellows,  but  must  join 
and  be  joined  in  all  actions  respecting  the  estate:  1  Thomas's 
Ca  litt  786;  MUne  v.  Oummtivs,  4  Yeates,  677. 

If  tenants  in  common  are  separately  seised,  and  there  is  no 
privity  of  estate  between  them,  if  they  must  sue  separately, 
or  join  according  to  the  circumstances  of  the  case,  the  nature 
and  cause  of  the  action,  or  the  character  of  the  injury  to  be 
redressed,  it  follows  as  a  necessary  corollary  that  one  tenant 
in  common  cannot  maintain  ejectment  or  sue  and  recover  in 
any  form  of  action:  for  the  interest  and  benefit  of  the  others. 
And  in  MeCuUoch  v,  Cowher^  5  Watts  &  8.  427,  the  court  went 
further  than  this,  and  decided  that  a  plaintiff  in  ejectment, 
who  parts  with  his  title  to  his  co-plaintiff  after  the  commence- 
ment of  the  action,  is  not  entitled  to  a  verdict  for  the  land  for 
the  use  of  the  vendee,  nor  can  such  co-plaintiff  recover  on  the 
title  thus  conveyed  to  him.  If  this  be  true,  much  less  can 
one  tenant  in  common  recover  for  the  use  of  his  co-tenants 
who  are  not  parties  to  the  record,  and  who  have  not  parted 
with  their  titie.  Though  the  plaintiff  was  not  entitied  to  re- 
cover the  whole  land  of  which  his  ancestor  died  seised,  he  was 
entitled  to  recover  his  aliquot  part  or  share,  and  for  tiiis  rea- 
son, though  compelled  to  reverse  the  judgment,  we  shall  not 
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eater  it  in  favor  of  the  defendant  on  the  reeerved  questions  non 
obttarUe  veredicto^  but  remit  the  record  for  a  new  ^ial. 
Judgment  reversed,  and  a  venire  fiicia$  de  novo  awarded. 


RnusAi.  or  Lown  Ooubt  to  Okdmm.  KomiTxr  is  not  Mriewabla  on  ap- 
peil:  (TmUed  Siaim  TeL  Oo.  r.  Wmtger,  08  Am.  Deo,  7^1.  It  is  within  the 
dinrotioii  of  the  oonrt^  and  ili  ndtng  i«  not  rabjaot  of  ozooptton:  Bradkif 
▼.  Peak.  »  Id.  144;  Bwrmi^  t.  N^,  102  P^  8t  476^  citing  the  prinoipid 

Ximnr  oh  Lavd  bt  FLAnmnr^s  Qbawiob  Gnm  Hm  Soob  %vaa  aa 
to  enable  him  maintain  a  writ  of  entry  against  a  defendant  who  shows  no 
•▼ideDoe  of  title:  Wdk  t.  Jmckum  /.  M.  Co.,  90  Am.  Deo,  076.  A  mere 
asked  trespaaser  oannot  show  ontstanding  title  in  ejectment  as  against  one 
who hae shown  a  prior  possearion:  MaOett  t.  Unck  Samete.  Gdw»  90  Id.  484^ 
Vntd  of  prior  possessioB  is  sufficient  to  maintsin  ejectment  aa  against  a  mere 
asked  trsspaaser:  McLawrimr,  8alnum»,S!tlL  MS;  iJafdUaaoii  v.  Perki^t  00 
U.  678;  SegimeUtr.  Caii{^SeU;  00 Id.  616. 

KiBDimiiT  BT  On  Go-TENAiiT.  — Tnaat  in  ccmncn  is  entitled  to  poa- 
oi,  and  may  maintsin  ejectment  for,  the  whole  tracts  agsinst  aU  per- 
except  hie  co-tenants:  Tont^ard  t.  Oois^  81  Am.  Dec  100,  and  noteu 
Tensnt  in  common  may  recover  whole  eetate  against  a  stranger:  MtFarkmd 
▼.  Sieme,  44  Id.  826.  All  tenants  in  common  may  nnite  in  one  aotUm  for  the 
pftsisssion  of  the  common  property;  and  one  co-tensnt  can  sne  for  his  an* 
dirided  portioa.  Bnt  whether  more  than  one  and  less  than  all  can  nnita 
ia  sadi  action,  ««ar«.- ^aifiM  if .  Cb^  T.  OraMM  A  ^  i9.  Jf.  Cx,  90  Id.  628. 

TkHASTS  ni  OoHMOM  MUST  JoDT  DT  Actioms  f ot  trcspass  to  lands,  bnt 
their  fulnre  to  do  so  can  only  be  taken  advantsge  of  by  plea  in  abatement^ 
sr  by  way  of  apportionment  of  the  damagee  at  the  trial:  OeiU  t.  Lymh^  87 
An.  Dec  668.  Joinder  of  co*tenants  in  actions  geneimlly:  See  Agnew  T. 
Mana,  66Id.  666;  BmUhr.  Ififay,  68  Id.  202;  Palmer  v.  DoivAirty.  64 Id. 
186;  Lak^  t.  ffoUtmd,  60  Id.  706;  BradU^  ▼.  BoynAm,  89  Id.  682;  LaArop 
T.  Arnold,  43  Id.  268. 

Imbici  or  TnrAVcr  nr  Ooiaiov  Ckurann  nr  XTxnrT  or  PoanBSSios. 
It  is  tiie  only  unity  reqnired  of  tenants  in  common,  and  they  hold  by  nnity 
•(  posMssion:  Wai;/ield  v.  Undell,  90  Am.  Dec  443;  Bemeeker  v.  Mtiler,  98 
Id.  809. 

LwAL  TrrLS  Exirn  only  fbom  Datb  or  ns  AoQUismoir,  and  cannot 
be  (iron  in  eridence  to  sostain  an  action  of  ejectment  bronght  before  it  was 
required:  LamHmni  t.  CorjweMe^  67  Am.  Dec  200.  Plaintiff  most  hsTC,  at 
the  eommsBoement  of  the  action,  both  the  possssrion  and  the  legsl  titlat 
J'mm  w.  Merra,  60  Id.  288. 


OASES 


SUPREME   COITRT 


or 

RHODE  ISLAND. 


Amebioan  Bank  v.  Snow. 

f9  Bb«ds  Utuja^  u.] 

JOHOMBflT  DOTOB  18   HOT   LlABU   TO  AXTAOBiaHT  M  • 

tlie  foreign  attadunant  Mi  of  Bhodo  Umd. 

Fmcui  SsBVSD  AS  OAurnHm  n  not  Ohabobabli  m  oiMlit  in  rapool  tt 
a  Jndgmont  reoororod  agdnat  him  in  a  afcata  oonrt^  nor  ia  ha  ohaigaabia 
in  napaot  to  a  JvdgBMnt  raoofrarad  against  him  in  a  United  Stataa  ooail 
hi  another  jnriadietiop,  though  he  haa  no  fwupeiijF  snhjeet  to  eieea- 
tion  in  the  Jnriadiotioa  where  the  Judgment  is  reeofveredy  and  eleewh«e 
the  judgment  ean  only  be  enloroed  by  saik. 

DvnnuHT  or  Suit  ur  XJmnxD  8ea»  OoteTt  who^  pendiag  the  aem«»  ii 
aarred  as  garnishee  in  a  state  oonrt  in  a  foreign  Jvtisdiolion,  laaetsn* 
titiiMi  to  plosd  the  ganiiihnMnt  in  defense  or  arrost  of  the  fonMr  aai^ 
tta  Jnrisdiotion  aa  between  the  two  oonriB  being  detHmined  by  privily 
of  sail 

AsBUiipnT.    The  opinion  oontaiDS  the  Ikctf. 
MarUandj  for  the  gamiahee. 
Letter f  for  the  phuntifF. 

By  Court,  Dubfxb,  J.  In  this  caae  a  motion  haa  beta 
made  for  the  discharge  of  the  garnishee;  and  one  groond  of 
the  motion  is,  that  the  only  personal  estate,  if  any,  of  the  de- 
fendant which  was  in  the  hands  of  the  garnishee,  at  the  time 
of  the  service  of  the  writ,  was  a  debt  on  which  the  defendanl 
had  recovered  judgment  against  the  garnishee  in  the  United 
States  circuit  court  for  the  district  of  Maine,  and  on  which 
execution  had  issued  and  been  partly  satisfied. 

In  the  case  of  FranUin  v.  Ward,  8  Mason,  188,  dedded  ia 


March,  186&]       Ambbican  Bank  v.  Show.  865 

the  United  States  drcuit  court  fai  Rhode  Idand,  at  its  No- 
Tember  term,  1822,  it  was  held  (the  opinion  being  delivered 
by  Mr.  Justice  Story)  that  a  judgment  debtor  is  not  liable  to 
lie  attached  as  a  garnishee  under  the  foreign  attachment  act 
of  Rhode  Island.  The  act  upon  which  this  decision  was 
made  was  that  contained  in  the  Digest  of  1798,  which,  so  £Bur 
as  we  can  discover,  does  not  differ  favorably  for  the  plaintiff 
in  any  particular  affecting  the  question  before  us  from  the 
statute  which  is  now  in  force. 

Mr.  Justice  Story,  in  his  opinion,  follows  the  precedent  of 
certain  cases  cited  from  Massachusetts,  remarking:  ''My  judg- 
ment proceeds,  not  upon  these  cases  alone,  but  upon  the  prin- 
ciple which  they  contain,  which  seemed  to  me  founded  in  law 
and  general  justice." 

The  ground  of  the  Massachusetts  decisions  is,  that  after  the 
debt  has  been  reduced  to  judgment  the  garnishee  is  exposed 
to  execution  without  opportunity  to  avail  himself  of  the  statu- 
tory provision  in  his  favor,  which  appears  to  have  been  much 
more  explicit  in  Massachusetts  ti)an  in  Rhode  Island,  by  way 
of  defense.  And  in  Sharp  v.  Clark^  2  Mass.  91, 96,  in  reply  to 
a  suggestion  ihai  the  trustee  might  resort  for  relief  to  an  au' 
diia  querela  against  his  principal,  Chief  Justice  Parsons,  in 
language  not  very  inapplicable  to  a  bill  in  equity,  remarks: 
^This  remedy,  always  expensive,  would  be  often  fruitiess; 
and  to  give  this  construction  to  the  statute  would  expose  it  to 
a  repoach  it  does  not  merit." 

The  rule  laid  down  in  the  Massachusetts  decisions,  and 
adopted  in  FraiMMi  v.  Ward^  fupray  has  been  followed  in  Ar» 
kaosas  and  New  Jersey,  but  in  several  other  states  it  has  not 
been  approved.  See  Drake  on  Attachments,  8d  ed.,  sees.  622, 
et  seq. 

We  are  not  advised  tiuit  the  construction  given  to  our  statute 
by  Justice  Story,  more  than  forty  years  ago,  has  ever  been  re- 
versed by  the  supreme  court  of  the  state.  Since  it  was  given, 
the  statutes  of  the  state  have  been  twice  revised,  and  it  is  fair 
to  presume  that  if  the  construction  had  been  disapproved,  either 
as  regards  the  meaning  or  the  purpose  and  policy  of  the  statute, 
there  would  have  appeared,  in  the  statutes  as  revised,  some 
modification,  which  we  do  not  find,  to  denote  such  disapproba* 
tion.  We  therefore  think  that  we  ought  to  stand  by  that  cou* 
struction,  so  long  as  the  statute  continues  unchanged  in  any 
particular  affecting  it. 

If  a  person  who  has  been  served  as  garnishee  is  not  chargeable 
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as  such,  in  respect  of  a  judgment  recovered  againt  him  in  one 
the  courts  of  this  state,  because  he  may  not  be  able  to  protecl 
himself  against  the  execution  thereon,  still  less,  ordinarilj, 
ought  he  to  be  chargeable  in  respect  of  a  judgment  recoyered 
against  him  in  the  United  States  circuit  court  in  another 
jurisdiction:  Drake  on  Attachments,  8d  ed.,  sec.  625.     In  this 
case,  however,  it  is  contended  that  in  the  jurisdiction  where  the 
judgment  is  recovered,  the  garnishee  has  no  property  which 
can  be  taken  on  execution,  and  that  elsewhere  the  judgment 
can  only  be  enforced  by  suit,  to  which  the  garnishee  can  set 
up  this  proceeding  in  defense,  and  that  therefore  the  case  is 
not  within  the  reason  of  the  rule  adopted  by  Justice  Story.     But 
if  it  be  true  that  the  garnishee  has  now  no  property  in  Maine 
which  is  liable  to  seizure  on  execution,  it  does  not  follow  that 
it  will  continue  so;  nor  do  we  think  it  at  all  certain  that  the  gar- 
nishee, if  charged  in  this  suit,  can  protect  himself  by  reason 
thereof,  if  sued  in  the  United  States  circuit  court  in  this  state 
upon  the  judgment  recovered  against  him  in  the  United  States 
circuit  court  in  Maine,  the  same  having  been  recovered  previous 
to  the  commencement  of  this  suit.    It  was  held  by  the  supreme 
court  of  the  United  States  in  WaJldce  v.  McConneUj  13  Pet  136, 
that  the  defendant  of  a  suit  in  a  United  States  court,  who  pend* 
ing  the  same  was  served  as  garnishee  in  a  county  court  in  the 
state,  was  not  entitled  to  plead  the  garnishment  in  defense  or 
arrest  of  the  former  suit,  the  jurisdiction  as  between  the  two 
courts  being  determined  by  priority  of  suit.    We  think  under 
this  rule  a  judgment  of  the  United  States  circuit  court  of  Maine 
would  be  enforced  in  the  United  States  circuit  court  in  Rhode 
Island,  as  being  of  higher  validity  than  any  subsequent  proceed- 
ing' against  the  defendant  in  this  court  in  foreign  attachment 
See  also  American  Bank  v.  Rollins^  99  Mass.  813;  BurriU  t. 
LeUon,  2  Speers,  872. 

For  this  reason  we  think  the  garnishee  is  not  chargeable  in 
this  suit,  and  we  do  not  think  it  necessary  to  determine  the 
other  question  made  in  his  behal£ 

Garnishee  discharged. 

JiTDQiCBifT  Debtor  u  vert  Subjsot  to  OABvnBifERT:  Cbd^eUer  t.  Ooa^ 
SO  Am.  Deo.  157»  and  note  160;  Norton  v.  Wmier,  62  Id.  297,  and  note  890. 

JuDOMXiTT  AQAiNBT  Oaknishxs  Proticts  Hiiff  from  further  liability  fHiea 
he  goes  into  another  state:  Motyneux  ▼.  Seymomr,  76  Am.  Dec.  662^  and 
note  672;  Shmn  v.  Zhnmerman,  55  Id.  260. 

SuBSBQUBirr  TRUffrxB  pRooxas  is  No  Amswxr  to  prior  aetum  ia 
jnriadiotion:  Whipple  r,  HobUru,  93  Am.  Dec.  64,  and  note  67. 
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Pboyis   V.  GHByB& 

r9  BxoDi  loam,  BL] 

'pAsrr  MAM  Mb  AmflHABU  Iittxbir  zir  Wood  est  1^  Um  en  a  fMn 
whieh  lie  wm  ooeopying  imdflr  a  oontraol  to  piuehMO  tt^  ilio  Motraol 
profidiiig  that  ha  might  ent  and  mU  wood  from  the  hnOf  and  aftor  r^ 
imboning  himaelf  for  expenses,  pay  over  to  the  owners  of  the  fsrm  the 
rssidne,  if  any,  the  money  so  reoeiTed  heing  passed  to  his  eredit^  in  part 
folfinment  of  the  oontraot. 

Assumpsit  by  plaintiff  to  recover  for  his  services  in  cutting 
irood  for  defendant  on  a  farm  occupied  by  the  latter  under  a 
m  contract  to  purchase  it  on  certain  terms.  The  other  facts 
are  stated  in  the  opinion. 

Aldrich  and  Jenekes^  and  MaUeson^  for  the  plaintiff. 
Addemair^  for  the  defendant. 

By  Court,  DuaFBX,  J.  We  think  the  defendant  had  no  ai- 
tachable  property  in  the  wood  attached  in  this  case  when  the 
attachment  was  made.  He  was  then  occupying  the  farm  on 
which  the  wood  had  been  cut,  and  he  had,  it  would  seem,  a 
right,  according  to  the  practice  recognized  between  him  and 
the  owners  of  the  farm,  to  cut  and  sell  wood  therefrom;  but 
by  his  contract  with  the  owners,  he  was  bound,  after  reim- 
bursing himself  for  expenses  out  of  the  proceeds  of  the  sale, 
to  pay  over  to  them  the  residue,  if  any,  the  money  so  received 
being  passed  to  his  credit  in  part  fulfillment  of  the  contract. 
We  think  he  had,  strictly  speaking,  no  property  in  the  wood 
itself,  but  merely  a  power  to  cut  and  sell  the  same,  coupled 
irith  an  interest  in  the  proceeds  of  the  sale  for  the  purposes 
mentioned.  Except  for  those  purposes,  he  could  not  cut  and 
sell  without  violating  the  rights  of  the  owners  of  the  &rm. 
There  is  also  evidence  in  regard  to  the  particular  wood  at- 
tached that  it  was  cut  for  a  railroad  company,  in  pursuance  of 
a  contract  made  with  the  company  by  the  said  owners,  which 
the  defendant  had  agreed  to  carry  out,  and  that  consequently 
the  power  of  the  defendant  over  it  was  perhaps  even  more 
limited  than  we  have  stated;  but  taking  the  case  in  the  view 
which  we  regard  as  most  favorable  to  the  plaintiff,  we  think 
the  attachment  was  invalid. 

Judgment  for  defendant  on  plea  of  abatement. 


Ths  PBorciFAL  OASM  IS  oiTED  in  Wsdo  en  Atteohment,  see.  fi6^  pw  501^ 
and  in  Drake  on  Attachment,  seo.  24ft. 
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Atlas  Bane  v.  Dotlb. 

r9  RSODS  IlL4in»,  7tt.j 

PliiDOSB  or  NiQOTiABLa  Nom  avd  SsouBixm  oia  oolWol  tba 
amoimt  of  tha  psper  pledged,  u&d  aeooimt  to  the  pledgor  for  tiie 
over  hie  debt. 

PuDou  ov  AoooKMODinoR  Paper  oah  Kboovib  ov  Makb  eolx  tiie 
amount  of  the  debt  due  him  from  the  pledgor. 

Holder  ov  Ck>iaciROiAL  Pafxe  is  pRBmnD  to  be  a  bolder  for  Talne  mtil 
the  oontnry  ie  shown,  and  by  proeenting  it  be  makes  oat  a  prima^ek 
eaee  entitling  him  to  a  verdiot^  in  the  abaenoe  of  proof;  bat  if  tha  pre- 
•omption  is  rebatted,  the  burden  ie  on  him  to  show  a  valnable  oonmid- 
eratioa  by  preponderance  of  prool  I^  however,  the  payor,  not  diapnti^g 
the  original  oooaideration,  takes  some  new  ground  of  dafanse^  aa  paymsoi^ 
er  the  like^  then  the  burden  is  on  him  to  prove  the  mattor  in  vfoidsaoau 

AsauMPgrr.    The  opinion  states  the  facts. 

Paynej  for  the  defendant. 

Thuntan^  Ripley^  and  Company ^  for  the  plaintiA. 

By  Court,  Pottbb,  J.  Of  die  general  right  of  the  pledgee 
to  collect  notes  and  securities  pledged  to  him,  there  can  be  na 
doubt.  If  he  could  coUect  only  the  amount  for  which  the 
pai)er  was  pledged,  this  would  render  two  suits  necessary  ta 
collect  the  whole  amount  of  the  note  pledged.  The  pledgee 
can  collect  the  whole,  and  account  to  the  pledgor  for  Uie  sur- 
plus over  his  debt. 

But  with  paper  known  to  be  accommodation  paper,  the  case 
is  different  If,  in  this  case,  the  pledgee  could  collect  the 
whole  of  the  maker,  he  could  be  obliged  to  pay  the  surplua 
over  his  own  claim  to  the  pledgor,  who  would  be  in  his  turn 
liable  to  repay  such  surplus  to  the  maker.  We  think, 
therefore,  that  in  case  of  accommodation  paper  pledged,  the 
pledgee  can  recover  of  the  maker  only  the  amount  of  the  debt 
due  him  from  the  pledgor:  Jones  v.  Hibberiy  2  Stark.  304; 
S.  C,  3  Eng.  Com.  L.  356;  Chieopee  Bank  v.  Chapin^  8  Met. 
40;  Chitty  on  Bills,  81;  Wiffin  v.  Roberts,  1  Esp.  261. 

On  the  trial  of  the  case,  the  defendant  claimed  that  the  burden 
of  proof,  it  being  a  pledge,  was  on  the  plaintiffs  to  show  the 
amnout  of  the  defendant's  indebtedness;  and  the  plaintiffs,  at 
the  hearing  before  us,  claimed  that  the  defendant  was  obliged 
to  prove  that  the  debt  for  which  the  note  was  pledged  as  col- 
lateral bad  been  paid  wholly  or  in  part 

The  holder  of  commercial  pai)er  is  presumed  to  be  a  holder 
for  value,  that  is,  until  the  contrary  be  shown.  In  the  present 
oase,  it  was  proved  that  the  defendant's  check,  payable  ia 
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bearer,  was  pledged  by  Gushing,  to  whom  it  was  given,  to  the 
plaintifls,  for  his  (Cnshing's)  indebtedness.  This  shows  a 
Talnable  consideration,  and  makes  the  plaintiffs  holders  for 
value,  even  if  the  indebtedness  be  fluctuating:  Byles  on  Bills, 
122;  Heyioood  v.  WaUarij  4  Bing.  496;  Chittj  on  Bills,  85; 
Woodruff  V.  Haynej  1  Car.  &  P.  600;  Attwood  v.  Crowdie^  1 
Stark.  483. 

It  is  generally  sufficient  for  the  holder  of  such  pai)er  to  pre- 
sent it;  and  it  is  held  to  be  prima  facie  evidence  that  he  is  a 
bolder  for  value,  and  to  the  amount  expressed.  The  burden 
of  proof  is  indeed  on  the  plaintiff  to  prove  a  valuable  considera- 
tion, but  by  presenting  the  paper  he  makes  a  prima  fade  case, 
that  is,  a  case  sufficient  to  justify  a  verdict  for  him  if  the  de- 
fendant does  not  rebut  it.  But  if  the  defendant  does  produce 
evidence  to  rebut  this  presumption,  the  burden  is  still  on  the 
plaintiff*,  taking  all  the  testimony  together,  to  show  a  valuable 
consideration  by  a  preponderance  of  evidence  on  his  side: 
Bumham  v.  Alten^  1  Gray,  600;  Delano  v.  BarOett,  6  Gush.  366 
(which  criticises  and  explains  Adams  v.  Porter ,  1  Gush.  170); 
Powers  V.  RusseUy  13  Pick.  69,  76. 

But  if  the  defendant,  not  disputing  the  original  considera* 
tion,  takes  some  new  ground  of  defense,  for  example,  payment^ 
failure  of  consideration,  and  the  like,  then  the  burden  is  on 
him  to  prove  this  matter  of  avoidance:  Delano  v.  BarUettf  6 
Cuflh.  366;  3  Phillips  on  Evidence,  161. 

In  the  present  case,  therefore,  it  would  be  sufficient  for  the 
plaintiffs,  in  the  first  instance,  to  produce  their  check  to  the 
jury,  which  would  entitle  them  to  a  verdict  for  the  face  of  it, 
unless  the  defendant  produced  evidence  to  show  that  the 
amount  of  the  indebtedness  was  either  originally  less,  or  had 
been  reduced  by  payment  If  he  does  so,  then,  taking  all  the 
evidence  together,  the  burden  of  proof  would  return  on  the 
plaintiffs  to  show  themselves  entitled  to  recover  the  face  of 
the  check:  Chitty  on  Bills,  638,  note  c. 

A  new  trial  will  be  granted,  on  the  defendant's  filing  an  affi- 
davit that  he  has  evidence  to  show  that  the  amount  of  Cnsh- 
ing's indebtedness  to  the  plaintiffs  was  less  than  the  amount 
of  the  check. 


Plxdou's  RnoEDT  vroN  PUkDOS  ow  Oomiubsgial  Pafxe:  Hmi  t.  yem% 
S6  Am.  Deo.  610,  and  note  619;  note  to  BobinmmY.  Hwrkift  79  U.  60S. 

HoLDsa  ov  Non  is  YMMacum  to  bb  Bova  Fn>s  until  the  oontraiy  is 
■hown:  BmmmU  v.  WhiU,  69  Am.  Dea  386^  ead  note  886;  DavUr.  BartieUf 
SO  Id.  375;  lee  the  latter  case  aa  to  the  Iwirden  of  proof. 
AX.  Dmo,  Vol.  XCVni— M 
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C0LLYEE.&    Co.    V.    MOULTON. 
[9  Bbodb  Islakd,  90.J 

WaiBa  Two  Pabths  Cortbact,  one  to  do  a  putloalar  fneoo  d  wwkv 
tho  other  to  pay  f<»  it^  the  latter  may  at  any  time  ooontamiaiid  the 
pletion  of  it;  and  in  saoh  caae»  the  former  oannot  go  00  and  oomjileU 
the  work,  and  olaim  the  whole  prioe»  bat  will  be  entitled  only  to  pay  lor 
hii  part  performance^  and  to  be  oompenited  for  hii  loei  oo  tho  r^ 
wtminiJAfi  of  the  oontraot. 

Wnnu  Pabtvibs  Aobxb  wrm  Third  .PiBSOBr  to  perfonn  a  pieoe  of  work, 
they  remain  joint  oontractors  at  to  saoh  third  party*  alter  the  dieeolo- 
■ion  of  the  partnership.  Either  of  them  may  ooantermaiid  tho  work 
before  oompletion,  bat  they  remain  joint  oontraotors  at  to  the  part  done^ 
and  liable  in  damages  to  the  third  party  for  hit  loei  on  the  remainder  ol 
the  contract 

Wbbbb  Cohtbaot  RnMAiNs  EncoTdBT  and  before  hroaoh,  It  may  bo 
nailed  by  agreement  of  all  partiet;  bnt  when  broken,  and  zigjht  of 
accrued,  the  debt  or  damages  can  only  be  released  for  oonsideiation;  and 
so  far  as  the  contract  remains  ezeontory,  an  agreement  to  aanol  on  one 
side  is  consideration  for  an  agreement  to  annol  on  the  other  aide. 

Wbkbb  Pabtnebs  Oomtbact  with  Third  Pkbsok  to  perform  a  pieoe  el 
work,  and  the  latter,  after  the  dissolation  of  the  firm,  enters  into  an 
agreement  with  one  of  the  partners  that  ho  shall  be  exonerated  from  lia- 
bility for  the  part  of  the  work  alroady  done,  bnt  withont  any  promise  by 
the  other  partner  to  assame  the  liability,  the  contract  made  with  the 
first  partner  is  void  for  want  of  consideration;  bat  if  the  seoood  partnsv 
had  made  a  new  promise,  it  woald  have  been  a  valid  release  for  a  eo^ 
■ideration,  one  debt  being  snbstitated  for  the  other. 

Absuhpsit.    The  opinion  atates  the  £Eust8. 

TiUinghastj  for  the  plaintiffs. 

Thuratanj  Ripley ^  and  Company,  for  the  defendantSi 

By  Court,  Potteb,  J.  The  plaintiffs  made  a  verbal  oontrad 
with  the  defendants,  then  partners,  to  build  a  machine.  The 
work  was  charged  as  fast  as  done,  and  the  materials  when 
furnished.  After  a  small  part  of  the  work  had  been  done,  the 
firm  was  dissolved,  and  the  defendant  Houlton,  the  same  day, 
gave  notice  of  it  to  the  plaintiffs,  and  told  them  he  could  be 
no  longer  responsible  for  the  machine.  The  defendant  Moul- 
ton  claims  that  the  plaintiffs  released  him,  and  agreed  to  look 
to  the  other  partner  for  payment,  but  this  the  plaintiffs  deny. 
The  plaintiffs  went  on  and  completed  the  machine,  and  then 
sued  Bromley  alone  for  his  claim,  but  discontinued  the  Buit| 
and  now  sue  both  the  former  partners,  the  writ  having  been 
served  on  Moulton  only. 

Where  two  parties  contract,  one  to  do  a  particular  piece  of 
work  and  the  other  to  pay  for  it,  the  latter  may  at  any  timt 
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countermand  the  completion  of  it;  and  in  such  case,  the  for- 
mer cannot  go  on  and  complete  the  work,  and  claim  the  whole 
price,  hut  will  be  entitled  only  to  pay  for  his  part  performance, 
and  to  he  compensated  for  his  loss  on  the  remainder  of  the 
contract:  Clark  v.  Maniglia^  1  Denio,  817  [48  Am.  Dec.  670]; 
DurUe  y.  MM,  8  Barb.  428;  jBoamer  v.  TFibon,  7  Mich.  294  [74 
Am.  Dec.  716]. 

In  the  present  case,  the  two  defendants,  although  the  part- 
nership was  dissolved,  still  remained  joint  contractors,  so  far 
aa  the  plaintiff  was  concerned;  and  we  think  that  either  of 
ihem  had  a  right  to  countermand  the  order  before  completion, 
and  then  the  joint  contractors  would  have  remained  liable,  as 
before  stated.  But  the  defendant  Moulton  claims  tbat  he 
was  verbally  released  by  the  plaintiffs,  and  that  the  plaintiffs 
agreed  to  look  to  the  other  defendant,  Bromley,  alone  for  their 
pay. 

There  is  some  apparent  inconsistency  in  the  language  used 
in  the  reports  and  text-writers  as  to  the  manner  in  which  a 
simple  contract  may  be  annulled.  We  think  the  rule  is,  that 
80  long  and  so  far  as  the  contract  remains  executory  and  be- 
fore breach,  it  may  be  annulled  by  agreement  of  all  parties; 
but  that  when  it  has  been  broken,  and  a  right  of  action  has 
accrued,  the  debt  or  damages  can  only  be  released  for  a  con- 
sideration; and  even  so  far  as  it  remains  executory,  it  may  be 
said  that  the  agreement  to  annul  on  one  side  may  be  taken  as 
the  consideration  for  the  agreement  to  annul  on  the  other  side: 
Dane,  6, 112;  Johnson  v.  Reed,  9  Mass.  84  [4  Am.  Dec.  36]; 
Cumminga  v.  AmM,  8  Met.  486-489  [37  Am.  Dec.  155];  Rich- 
ardmm  v.  Hooper,  18  Pick.  446;  Shod  v.  Enoe,  12  Vt.  625. 

So  &r,  therefore,  as  the  contract  in  the  present  case  re- 
mained unfinished  on  the  10th  of  February,  1866,  when  the 
notice  was  g^ven  and  the  alleged  waiver  was  made,  we  may 
consider  either  that  the  contract  was  annulled  or  waived  by 
consent,  in  which  case  (the  machine,  so  far  as  completed,  be- 
ing tendered  or  delivered)  the  plaintiff  could  claim  only  for 
work  and  materials  to  that  date  without  further  damages,  or 
that  the  work  was  countermanded  by  the  defendant  Moulton, 
without  the  assent  of  the  plaintiffs,  in  which  case  the  defend- 
ant would  be  liable  for  the  part  performance  and  for  loss  on 
the  part  unperformed. 

We  consider  the  present  case  to  fall  under  the  first  head, 
the  notice  to  and  declarations  and  conduct  of  the  plaintiffs 
amounting  to  a  waiver  of  the  fulfillment  of  the  contract  as 
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first  made;  that  is,  to  a  release  of  the  defendant  Monlton  (oir 
the  part  still  unperformed. 

But  the  claim  for  payment  for  the  part  performed  stands,  as 
we  have  seen,  on  a  different  ground.  Was  there  any  agree- 
ment to  release  Moulton  from  liability  for  this,  i.  e.,  the  part 
performed?  and  if  so,  was  there  any  agreement  to  take  the 
other  partner's  individual  promise  in  lieu  of  the  promise  of 
the  firm,  or  anything  which  would  amount  to  a  consideration 
for  the  release  of  the  firm? 

If,  by  a  mutual  arrangement  between  the  plaintiff  CoIIyer 
and  the  two  defendants,  Moulton  had  been  released  from  his 
liability  for  the  work  already  done,  and  a  new  promise  made 
by  Bromley,  the  other  defendant,  to  pay  for  it,  this  would 
have  been  a  valid  release  for  a  valuable  consideration, — one 
debt  would  have  been  substituted  for  the  other:  Thampmm  v. 
Percivaly  6  Bam.  &  A.  925. 

But  we  cannot  find  sufficient  evidence  of  any  promise  oo 
the  part  of  the  other  partner,  Bromley,  to  assume  the  liabil- 
ity; and  if  there  was  none,  then  the  release  of  liability  for  the 
work  already  done  was  without  consideration,  as  it  is  not 
claimed  that  there  was  any  other  consideration. 

We  cannot  find,  however,  any  count  in  the  declaration  upoo 
which,  upon  this  view  of  the  case,  we  can  allow  fqr  anything 
except  labor  done  before  February  lOtb,  the  day  of  the  giving 
of  the  notice. 

Judgment  for  plaintifiii  for  amount  so  found  due. 


Bight  to  Avvul  OoxTBAOTt  aad  m— inri  ol  damages  for  part  paiibim- 
anoa:  Clarkv.  Maniffih,  43  Am.  Dae.  670^  and  aote e71»  872|  Btmt  v.  flVn; 
42  Id.  669. 

CoirnuoT  mat  bs  AmrouAD  mr  Motval  Aaawntwir;  Kote  to  Bryam 
▼.  labmyhf  74  Am.  Deo.  667,  treating  of  leaeJieiiMi  of  oonfaaoU  at  length. 

CoNsmiBATioN  EasiXTiAL  TO  AoBmmT  to  reaotiid  oontnot:  Note  to 
Brfa$U  ▼.  I§bm^  74  Am.  Deo.  658. 

AfTXB  DusoLXJTioN  OF  Fdm,  Ose  PAsmsE  OAmroT  iHren  Nsw  Qu- 
•ATioin  upon  the  firm,  nor  rmey  tiiasa  alveadj  eaiiUi^i  WkHi  t. 
Dee.  126^  andaotoW. 
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Wbbdbn  V.  Town  Coxtnoil  op  Siohmond. 

[9  Bbodb  InojcD,  12&] 

MAJnnAinm  boss  sot  Lei  to  Corbsct  Judicial  Ebbobs,  nor  to  compel  ft 
jii£cial  triboaal  to  render  any  particnlar  jndgment,  nor  to  set  aaide  a 
daeiflioa  already  made.  The  rvde  is  here  applied  to  a  board  of  oanTaaeeri 
acting  in  a  judicial  capacity,  in  striking  the  name  of  a  Toter  from  the 
Est  of  ▼otera,  and  refusing  to  restore  it  on  application. 

ICaviuinm  Lm  to  Compbl  Subobdik atb  Coubts  to  proceed  and  deter- 
mine cases  before  them,  to  correct  errors  of  ministerial  officers,  and  of 
coorts  when  in  the  exercise  of  mere  ministerial  fonotiona. 

AnmuLATm  Court  will  not  Givb  OroriON,  npon  the  request  of  tfaa  par- 
tiea  and  for  their  guidance^  in  a  case  not  properly  before  it^  and  in  whidi 
it  has  no  jurisdiction. 

Mandamus.    The  opinion  statoB  the  fftcts. 

Hazard  and  ParkhursU  for  the  relator. 
Currejff  for  the  respondents. 

By  Court,  Dubfee,  J.  The  relator  alleges  that  he  is  a 
resident  of  the  town  of  Richmond,  and  a  legally  qualified 
Toter  therein  for  general  officers,  and  has  been  such  for  more 
than  fifteen  years  last  past;  that  on  the  30th  of  May,  1868,  the 
town  council  of  said  town  voted  to  strike  his  name  from  the 
list  of  voters  in  said  town,  and  that  on  the  first  Monday  of 
September,  1868,  said  town  council,  being  requested  by  him 
to  restore  his  name  to  the  voting  lists,  refused  so  to  do.  He 
prays  that  a  writ  of  mandamus  may  issue  to  said  town  coun- 
cil, and  the  members  thereof,  commanding  them  to  place  his 
name  on  said  list,  or  to  show  cause  why  they  should  not  do 
so.  The  statute  under  which  town  councils  act  as  boards  of 
canvassers  provides  (R.  S.,  c.  24,  sec.  15)  that  ''no  name  shall 
be  stricken  from  the  voting  list  by  any  board  of  canvassers, 
unless  proof  shall  be  presented  to  said  canvassers  that  such 
name  is  the  name  of  a  person  not  qualified  to  vote,  or  who 
may  not  be  qualified  according  to  the  provisions  of  this  title"; 
and  also  provides,  in  section  20  of  the  same  chapter,  that 
^  said  town  councils  may,  at  their  sessions,  holden  either  for 
the  purpose  of  revising  the  registry  or  canvassing  the  votes 
as  aforesaid,  examine,  under  oath,  the  person  whose  right  to 
vote  is  disputed,  or  any  other  person  present,  and  may  receive 
any  other  evidence  oflTered  that  they  deem  necessary  respect- 
ing the  right  of  any  person  to  have  his  name  upon  the  registry, 
or  to  vote,  and  shall  decide  upon  the  same." 

These  provisions  contemplate  that  the  action  of  town  ooun« 
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cils  sitting  as  boards  of  canvassers  shall  be  judicial  in  its 
nature.  It  does  not  appear  by  the  copy  which  is  produced  by 
the  relator  of  the  record  of  the  proceedings  of  the  respondents 
that  any  proof  was  offered  on  which  the  relator's  name  was 
stricken  from  the  voting  list;  but  it  does  appear  that  the  re- 
lator was  present,  and  presented  in  his  own  behalf  a  certificate 
of  the  city  clerk  of  the  city  of  Providence  that  he  was  not 
on  the  voting  list  of  said  city;  and  that  on  his  petition  to  havo 
his  name  restored,  he  was  present,  and  was  questioned  by  the 
town  council,  and  at  an  adjourned  session  was  heard  before 
the  vote  was  taken  not  to  restore  his  name;  and  he  does  not 
allege  in  his  application  that  the  action  of  the  town  council 
was  irregular  in  any  respect  in  pot  having  evidence,  or  proper 
evidence,  before  them,  nor  urge  the  granting  of  the  application 
on  any  such  ground,  but  simply  on  the  ground  that  their  de- 
cision was  erroneous,  for  the  reason  that  he  is  still  a  resident 
of  Richmond,  and  qualified  to  vote  therein.  Virtually  he  asks 
us  to  review  the  decision  of  the  town  council  of  Richmond 
upon  evidence  which  he  has  put  before  us,  and  reverse  it. 

We  do  not  think  it  is  within  our  province  to  proceed  thus 
on  an  application  for  a  writ  of  mandamus.  The  rule  upon  this 
subject  is,  we  think,  correctly  stated  in  Ex  parte  Keon^  1  Denio, 
644,  which  was  a  motion  for  a  mandamus  to  compel  the  judges 
of  the  court  of  common  pleas  of  the  county  of  Rensselaer  to 
vacate  the  rule.  The  writ  was  refused,  and  Beardsley,  J.,  in 
delivering  the  opinion  of  the  court,  said:  "  That  court  [mean- 
ing the  court  of  common  pleas]  has  passed  upon  the  question 
before  it,  and  the  result,  of  which  complaint  is  now  made,  is  a 
judicial  determination.  If  that  is  erroneous,  it  is  a  judicial 
error  which  cannot  be  corrected  by  writ  of  mandamus.  The 
writ  is  appropriate  to  compel  subordinate  courts  to  proceed 
and  determine  cases  pending  before  them.  It  also  lies  to  cor- 
rect many  errors  of  ministerial  officers,  and  even  those  of 
courts  when  in  the  exercise  of  mere  ministerial  functions. 
But  in  no  case  does  it  lie  to  compel  a  judicial  tribunal  to  ren- 
der any  particular  judgment,  or  to  set  aside  a  decision  already 
made."  See  also  Judges  of  Oneida  C.  P.  v.  PeopU,  18  Wend. 
79;  People  v.  Judges  of  Dutchess  C.  P.,  20  Id.  658;  Chase  v. 
Blackstone  Canal  Co.,  10  Pick.  244. 

In  this  case  the  assent  of  counsel  on  both  sides  was  given 
that  the  court  should  express  their  opinion  upon  the  matter 
submitted  to  them,  without  regard  to  the  question  of  jurisdio- 
tion  by  the  writ  of  mandamus.    We,  however,  think  it  is  our 
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proper  function  to  give  decisions  in  cases  which  are  properly 
before  us,  and  not  to  give  opinions  for  the  guidance  of  parties 
or  tribunals  in  cases  which  are  not  properly  before  us.  If, 
having  no  jurisdiction,  we  should  give  an  opinion  in  favor  of 
the  relator,  we  could  not  enforce  it;  and  if  we  should  give  an 
opinion  against  him,  we  should  merely  dismiss  his  applicatioOy 
as  we  now  do,  for  want  of  jurisdiction,  upon  the  grounds  on 
which  we  are  asked  to  issue  the  writ. 
Application  dismissed. 

Makdamits  wnx  kot  Lib  to  compel  a  Judge  to  enter  a  pertionlar  Jii4g* 
meot^  nor  will  it  lie  to  review  a  jndioiel  act:  People  ▼.  Prati,  S7  Am.  Dee.  110^ 
and  note;  Boardqf  PoBee  ▼.  OratU,  47  Id.  102. 

Hahbamus  Lua  to  Compel  OrncKBS  and  inferior  ooorte  to  perform  mia* 
isterial  acts:  Arberry  v,  Betteere,  55  Am.  Deo.  791»  and  note  806;  Peopk  ▼• 
Jameeon,  89  Id.  337,  and  note  339. 

Ths  FRXirczPAL  CASB  IS  CTTSD  in  Keemtn  ▼.  Cook,  12  B.  I.  53^  at  ebowiog 
that  the  board  of  canyaaaers  sitting  to  correct  polling  liata  ezereiae  Jndidal 
fnnctiona. 

Manbamus  to  Ck>irrB0L  Ktbroths  of  Dibcbsixoh. — The  general  nda 
donbtleaa  ia»  that  while  the  writ  of  mandate  iaanea  to  compel  action  where 
there  ia  a  duty  to  act,  it  ia  not  an  appropriate  remedy  to  determine  what  the 
action  ahall  be  where  an  exercise  of  judgment  ia  inTolTcd.  In  other  word^ 
it  cannot  centred  a  judicial  or  quasi  judicial  discretion.  There  are,  we  think* 
eome  ezceptiona  to  thia  general  rule,  and  theae  we  propoae  to  conaider  in  a 
brief  note.  Perhapa  the  exceptions  are  more  apparent  than  real,  and  in- 
Tolve  only  cases  where  the  discretion  required  to  be  exercised,  while  to 
some  extent  involving  the  examination  of  questions  of  fact  and  the  drawing 
of  eonchuions  therefrom,  is  regarded  as  miniBterial  rather  than  judiciaL 
For  instance,  the  law  may  confer  a  right  upon  a  person  when  he  has  per* 
formed  certain  acta,  and  may  deaignate  acme  person  or  tribunal,  judicial  or 
otherwise,  which,  on  being  shown  that  these  acta  were  done,  ia  directed  to 
concede  the  right,  or  to  iaaue  aome  evidence  of  it.  In  such  caaes,  it  ia  mani- 
feat  that  aome  intelligence  and  judgment  muat  be  employed  in  determining 
whether  the  deaignated  facts  exist.  But  the  examining  person  or  tribunal 
may  capriciously  determine  that  the  acts  have  not  been  performed*  and 
withhold  the  right,  or  the  evidence  of  it.  If  there  is  no  remedy  by  resort  to 
some  appellate  proceeding,  the  courts  must  either  investigate  the  questiona 
involved,  and  by  numdamue  compel  tbe  appropriate  action,  or  suffer  the  in- 
jured party  to  be  capriciously  denied  a  right  to  which  he  shows  himself 
unquestionably  entitled.  And  we  think  that  all  fair-minded  courts  wiU 
compel  tbe  requisite  action  by  mandamue:  Rex  v.  Jue^cee  qf  DerbyMre^  1 
W.  Black.  006;  Commomoealih  v.  Jugiicee,  2  Va.  Cas.  9. 

mins,  where  it  was  the  duty  of  a  court,  on  the  presentation  of  a  deed,  to 
^■pifc^mfWA  the  witnesses,  ascertain  whether  the  deed  had  been  duly  executed, 
and  if  so,  to  admit  it  to  record,  it  was  held  that  the  dnty  of  the  court 
ministerial  rather  than  judicial;  that  the  party  claiming  under  the  deed 
entitled  to  its  admission  to  record  as  a  matter  of  right  and  duty,  and  the 
eoort,  having  refused  such  admission,  was  compelled  by  mandamue  to  act  as 
it  ought  to  have  acted,  and  commanded  to  admit  the  deed  to  record:  Daweon 
V.  Jmatieee  qf  IfretUrkk  (knMby,  2  Hen.  k  VL  182. 
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So  where  the  pnrchaaen  of  property  at  sales  for  delinqaeiat  tazM 
required  to  have  lands  so  purchased  surveyed  and  laid  <^,  and  a  plat  and 
oertificate  of  the  survey  to  be  retomed  to  tiie  ooonty  ooorti  and  the  atatata 
provided  that  if  such  courts  upon  an  examination  of  the  plat  and  certificate^ 
''find  it  to  be  correctly  made  in  conformity  with  said  fonrteenth  sectioo,  it 
shall  order  the  same  to  be  recorded,"  it  was  also  determined  that  the  actiaa 
of  the  conrt  was  ministerial,  and  that  it  oonld  he  compelled  to  order  tiia 
certificate  and  plat  recorded:  Deh/nqf  ▼.  Chddin^  12  Gratt  266;  Samiolpk  ▼. 
Bialmher,  13  Id.  523. 

A  statute  of  Missouri  provided  that  the  sheriff  of  each  county  "  ahall  give 
bond  and  security  to  the  state,  to  the  satb&ction  of  the  county  court. "  The 
conrt  having  refused  to  approve  a  bond,  and  declared  the  office  vacant  on  ac- 
count of  the  failure  of  a  sheriff  to  execute  a  satiafactory  bond,  he  applied 
for  a  writ  of  mandate  "to  command  and  require  the  county  conrt  to  aooapl 
and  approve  his  bond,"  and  he  alleged  that  the  bond  which  he  had  givoi  waa 
good  and  sufficient,  and  that  the  action  of  the  judges  had  been  induced  by 
personal  and  political  hoetili^.  The  supreme  court,  in  overruling  a  demn^ 
rer  to  the  sheriff's  petition,  said:  "Now,  is  the  approval  or  rejection  of  a 
sheriff's  bond  by  the  county  court  such  an  exercise  of  such  judicial  fnnetian 
or  discretion  as  will  preclude  this  court  from  all  supervisory  control  ol  its 
action  ?  The  only  duty  of  the  court  is  to  be  satisfied  that  the  bond  and 
•ecurity  is  sufficient.  There  is  nothing  presented  before  the  tribunal  for  ad* 
Judication,  and  its  action  is  not  the  exercise  of  a  judicial  discretion  or  judg- 
ment within  the  meaning  of  the  rule.  The  approval  or  rejection  of  the  bond 
is  essentially  a  ministerial  act,  though  coupled  with  a  disoretion.  When  the 
law  devolves  upon  an  officer  the  exercise  of  a  discretion,  it  is  a  aonnd  legal 
discretion,  not  a  capricious,  arbitrary,  or  oppressive  one.  In  a  case  like  the 
one  presented  here,  if  this  court  has  no  jurisdiction,  the  petitioner  would 
stand  in  the  anomalous  attitude  of  a  person  having  a  clear  spedfio  right,  and 
yet  be  entirely  remediless  by  law.  A  hostile  court  could  remove  any  sheriff 
in  the  state,  and  vacate  his  office  by  declaring  his  bond  insufficient,  and 
arbitrarily  refusing  to  hear  any  testimony  in.  regard  to  the  solvency  and 
pecuniary  responsibility  of  his  sureties.  If  the  county  court  acta  inde- 
pendent of  all  supervision,  and  its  discretion  is  exclusive  and  uncontrol- 
lable, the  result  above  indicated  may  follow,  and  there  is  no  redress.  It  ia 
true  that  the  judges  may  be  punished  for  malfeasance  in  office,  but  that  fur- 
nishes no  remedy  to  the  person  unjustly  deprived  of  his  rights.  A  discretion 
delegated  to  an  officer  is  a  sound  legal  discretion,  the  meaning  of  which  ia 
well  known  and  understood  in  the  law,  and  is  not  an  unlimited  license  to  the 
officer  to  act  and  do  as  he  pleases,  inrespeetive  of  reatraint ":  SUOe  v.  LqfTjf^ 
tUe  County  Court,  41  Mo.  226. 

The  commissioner  of  jurors  of  the  city  and  county  of  New  York  waa 
vested  with  authority  to  hear  excuses  made  by  persons  seeking  to  have  their 
names  stricken  from  the  jury  list.  What  should  be  a  sufficient  excuse  waa 
designated  by  statute.  The  commlBsioner  having  refused  to  strike  a  name 
from  the  lis^  a  writ  of  mandate  was  applied  for  to  compel  him  so  to  dob 
The  court  was  of  the  opinion  that  as  the  excuses  entitling  a  person  to  have 
his  name  struck  from  the  list  were  explicitly  designated  in  the  statute,  the 
functions  of  the  commissioner  wore  ministerial  rather  than  judicial,  and  that 
proper  action  could  be  compelled  by  momdamut:  People  v.  Toffhr,  90  How. 
Pr.  86. 

By  a  statute  of  California,  certain  bonds  were  to  be  issued  to  a  railway  cor* 
poration  when  a  statement  was  received  from  the  conmion  council  of  the  dt^ 
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«l  Stockton  to  the  eflbot  that  the  "road  has  been  oonstracted  and  tha  track 
bad  in  a  manniir  and  of  a  oharaeter  aooeptabla  to  thorn,  and  that  tha  nme  li 
proparly  atockod."  Ab  tha  oommon  oooncil  rapreoantod  tha  dtiaeni  of  a  dtj 
by  whcnn  tha  bonds  if  imad  most  ultimately  be  paid,  they  vary  naturally 
vera  nnabla  to  ntiafy  themaalTea  of  faota  impoaing  a  liability  on  their  oon- 
atitnenta.  The  want  of  thia  satisfied  state  of  mind  on  their  part  was  urged 
9M  an  insnperable  objection  to  the  issning  of  a  peremptory  writ  of  mandate; 
bat  the  supreme  coort  said:  "  Tha  oommon  oonneil  refnses  to  make  this  state- 
ment^ and  tiie  argument  is,  that  they  are  to  exercise  their  judgment  on  tha 
point  whether  the  road  has  been  properly  oonstracted  and  stocked;  that  they 
must  be  satisfied  on  this  point  before  the  written  statement  can  be  demanded, 
and  it  is  said  the  road  is  not  acceptable  to  them,  and  therefore  they  properly 
refose  to  make  the  written  statement,  and  cannot  be  compelled  by  maandamuM 
to  perform  an  act  in  respect  to  which  they  are  entitled  to  exercise  their  judg- 
ment and  discretion.  On  tiib  theory  the  common  oonneil  might  forever  de> 
feat  the  delirery  of  the  bonds,  by  declining  to  be  satisfied,  even  though  it 
appeared  by  the  most  convincing  proofi  that  the  road  in  eveiy  minute  par- 
ticular had  been  constructed  and  stocked  in  the  manner  and  within  the  time 
prescribed  by  the  statute.  We  had  a  similar  question  before  us  in  the  case 
of  the  Peopie  ▼.  Supervitonqf  Alameda,  45  CSaL  395.  In  that  caae,  a  petition, 
aigned  by  the  requisite  number  of  qualified  electors,  had  been  presented  to 
the  board  of  supervisors,  requesting  that  an  election  be  celled  on  the  ques- 
tion of  removing  the  county  seat.  The  board  refused  to  order  an  election, 
and  an  alternative  writ  of  mandate  was  issued  out  of  this  court.  The  pro- 
nwadinga  for  the  removal  of  the  county  seat  were  had  under  sections  3976  et 
aeq.  of  the  Political  Code;  and  in  its  answer  to  the  suit  the  board  set  up  as 
ene  of  its  defenses  that,  under  the  statute,  it  waa  its  duty  to  determine 
whether  the  petition  waa  signed  by  the  requisite  number  of  qualified  eleo- 
tora,  and  it  was  not  satisfied  from  the  proofs  offered  in  support  of  the  petition 
that  it  waa  so  signed;  and  for  that,  among  other  reasons,  had  declined  to  or- 
der an  election.  We  struck  out  this  portion  of  the  answer  as  constituting 
no  defense,  and  ordered  an  issue  to  be  tried  whether,  in  point  of  fact,  the 
petition  was  signed  by  the  requisite  number  of  qualified  electors.  Our  view 
of  the  law  then  waa,  and  yet  is,  that  if  an  official  duty  is  to  be  performed  on 
the  happening  of  an  even^  the  officer  cannot  arbitrarily  or  capriciously  refuse 
to  perform  it  after  the  event  has  happened,  on  the  plea  that  he  is  not  satis- 
fied that  it  has  happened.  If  the  fact  existi^  and  is  established  by  sufficient 
froofs^  it  is  his  l^gsl  dnty  to  be  satisfied,  and  to  aot  aooordiagly  ":  Aocboa 
M,  M.Oo.r.  Atodton,  51  OsL  338. 


Whbaton  v.  Pike. 

[9  BBona  IsLAiiD,  in.] 

I«  OoKPCTTiBO  AMOuirr  DvB  UPON  KoTB  payable  three  years  from  date» 
with  interest  payable  semi-annually,  interest  should  be  sllowed  upon  all 
installments  of  interest  overdue  and  remaining  unpaid;  but  semi-annual 
in^terest^  accruing  after  the  principal  haa  matured,  should  not  be  consid- 
ered, for  after  maturity,  both  the  accruing  intereat  and  principal  are 
due,  not  on  any  particular  day,  but  on  every  day  until  they  are  paid. 

AMOiTifT  or  JxTDQUXHT  ON  NoTB  payable  three  years  from  date,  with  inter- 
est payable  semi-annually,  should  be  the  amount  of  the  principal  of  the 
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note^  with  limpto  Interest  thereon  from  niAtaritj  to  Hie  deto  d  Jndg- 
ment^  and  also  the  amount  of  the  flemi-annnal  daea  of  intnwt^  Inefaiding 
that  whioh  aocrned  when  the  note  heeame  dne^  with  dmpla  fartawil 
thereon  to  the  same  date. 

The  opinion  contains  the  Caett. 
Knawles^  for  the  plaintiff. 
Eame9^  for  the  defendant. 

By  Court,  Dubfeb,  J.  This  is  an  action  on  a  piomissorj 
note  for  the  payment  of  one  thousand  dollars,  three  years  after 
date,  with  interest  payable  semi-annually.  The  defendant 
has  submitted  to  judgment,  and  the  question  made  to  us  re- 
lates to  the  computation  of  interest  in  making  up  the  amount 
of  the  judgment;  the  plaintiff  claiming  interest  on  the  semi- 
annual dues  of  interest  from  the  time  they  severally  became 
payable,  making  claim  as  if  interest  was  payable  semi-annu- 
ally, after  as  well  as  before  the  maturity  of  the  note,  though 
he  offers  no  proof  that  the  debtor  ever  agreed  to  pay  interest 
thereon  after  they  became  payable,  or  that  he  demanded  pay- 
ment thereof  previous  to  the  suit 

There  is  upon  this  question  a  conflict  of  decision.  In  some 
states,  interest  is  not  allowed  upon  the  interest  thus  accruing, 
when,  after  it  became  due,  there  has  been  no  demand  or  agree- 
ment for  its  payment:  Ferry  v.  Ferry ^  2  Gush.  92;  Hcuting$  v. 
Wiawall,  8  Mass.  455;  WUcox  v.  Howland,  23  Pick.  167;  Doe  v. 
Warren,  7  Me.  48;  Bannister  v.  RoberU^  35  Me.  75;  Stokely 
V.  Thompaonj  34  Pa.  St.  210;  NUes  v.  Board  etc.y  8  Blackf.  158; 
Leonard  v.  FtUars,  23  111.  314;  ConneeticvA  v.  Jackeon^  1  Johns. 
Ch.  13  [7  Am.  Dec.  471];  Henderson  v.  HamiUony  1  Hall,  314. 

But  in  other  states  interest  is  allowed  on  such  interest  from 
the  time  it  becomes  payable,  without  any  subsequent  demand 
by  the  creditor,  or  agreement  by  the  debtor,  that  it  shall 
be  paid.  To  this  effect  are  the  cases  of  Pierce  v.  J2oto«,  1 
N.  H.  179;  Cailin  v.  Lyman,  16  Vt.  44;  Mann  v.  Crose^  9 
Iowa,  327;  Doig  v.  BarOey,  3  Rich.  125  [46  Am.  Dec.  762]; 
Gibbes  V.  Chieholm,  2  Nott  &  Mc.  38  [10  Am.  Dec.  560]; 
Singleton  v.  LeiriSy  2  Hill  (S.  C),  408.  We  find  the  cases  of 
Kennon  v.  Kennon,  1  Tayl.  231;  (yNeaU  v.  Stww,  1  Strob.  115; 
WUkinaon  v.  Root,  4  Ohio,  373;  TaUiaferro  v.  Kingj  9  Dana, 
331  [35  Am.  Dec.  140],  —  also  referred  to  in  support  of  the 
same  doctrine,  though  we  have  not  been  able  to  examine  them. 
And  of  some  of  these  cases  it  is  claimed  that  they  have  held 
that  even  if  the  principal  be  due  at  or  before  the  first  install* 
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ment  of  interest  is  due,  interest  is  to  be  charged  upon  the 
interest  from  the  time  it  is  payable:  1  Walton's  Am.  Lead. 
Gas.,  2d  ed.,  539. 

In  HoUingswcrth  v.  City  of  Detroit^  8  McLean,  472,  it  was 
held  that  interest  was  recoverable  on  interest  payable  semi- 
annually, according  to  the  terms  of  the  coupons  of  certain 
bonds  of  the  city.  It  is,  however,  remarked  in  this  case: 
^The  coui)on8  were  negotiable  by  delivery;  and  no  question  is 
made  whether,  when  due,  a  demand  of  payment  was  made,  or 
whether  such  demand  was  necessary.  The  point  not  being 
raised  need  not  be  considered."  And  again:  "It  is  notorious 
thai  the  city  was  unable  to  pay  the  interest  as  it  became  due, 
and  it  could  not  have  been  collected  by  legal  means." 

In  Connecticut  Mutual  Life  Ins,  Co.  v.  Cleveland  etc.  R.  IL 
Co.,  41  Barb.  9,  there  was  a  similar  decision.  The  court 
(Sutherland,  P.  J.)  said:  "The  coupons  are  negotiable  prom- 
ises to  pay  a  certain  sum  of  money,  on  a  certain  day,  to  the 
holder;  so  much  as  to  be  cut  off  and  circulated  independently 
of  the  bonds.  If  not  paid  when  due,  I  think  interest  should 
be  allowed  by  way  of  damages  for  the  delay  of  payment" 
The  case  does  not  appear  to  be  in  the  line  of  the  New  York 
precedents,  unless  there  is  some  reason  for  allowing  interest 
upon  coupons  for  interest,  which  does  not  apply  to  dues  of 
interest  payable  in  the  more  usual  form.  The  reason  is,  we 
think,  rather  the  other  way;  for,  from  the  fact  that  the  coupons 
are  detachable,  and  may  circulate  from  hand  to  hand,  it  is 
almost  necessarily  to  be  inferred  that  the  holder  is  expected  to 
present  them  to  the  debtor,  and  demand  payment  thereof,  and 
the  more  especially  if  they  are  payable  on  presentment  at  a 
particular  place;  and  therefore,  from  a  neglect  of  such  pre- 
sentment and  demand,  a  waiver  of  interest  is  more  readily  to 
be  presumed. 

In  this  state,  in  the  case  of  National  Exchange  Bank  v. 
Hartford  etc.  R.  R.  Co.^  8  R.  I.  375,  tried  on  demurrer  to  the 
declaration,  in  which  the  interest  sued  for  was  declared  to  be 
payable  "  half-yearly,  on  the  first  day  of  January  and  the  first 
day  of  July  in  each  year,  at  the  office  of  the  said  defendants, 
in  said  Hartford,  on  the  delivery  of  the  warrant,"  etc.,  interest 
was  allowed  on  such  interest  from  demand. 

In  the  case  of  Connecticut  Mutual  Life  Ins.  Co.  v.  Cleve- 
land  etc.  R.  R,  Co.j  eupraj  the  action  was  for  the  amount 
due  on  140  coupons  of  twenty  bonds,  and  was  against  guaran- 
tors   of    the    bonds.     In   the  statement  of   the   case   it  is 
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caid:  ^Tbe  ooly  demand  ever  made  for  the  payment  of  the 
eoopoDS,  before  the  enit  was  brought,  was  one  made  on  the  as- 
fligneee  of  the  Ohio  Life  Insurance  and  Trust  Company,  at  the 
office  of  which  company,  in  New  York,  they  were  made  pay- 
able* The  company  itself  had  previously  fkiled,  and  had  no 
office  in  New  York."  We  infer  from  this  that  demand  was 
not  made  for  the  payment  of  the  coupons  as  they  became 
doe. 

It  appears  in  this  case,  as  well  as  in  HoUinggworth  y.  City  of 
Detroit^  3  McLean,  472,  that  the  makers  of  the  bonds  had 
fSsuled.  Whether  the  decision  would  have  been  the  same  if 
they  had  continued  solvent,  and  had  always  paid  the  coupons 
when  due,  upon  presentment,  is  not  distinctly  manifest;  but 
in  both  cases  a  disposition  is  evinced  to  criticise  the  rule 
which  is  the  more  unfavorable  to  the  allowance  of  interest, 
and  to  disparage  the  grounds  on  which  it  rests. 

The  reasons  assigned  for  not  allowing  interest  are:  1.  That 
interest  on  interest  savors  of  usury,  and  is  liable  to  bear  with 
oppressive  hardship  on  the  debtor;  and  2.  That  the  credi- 
tor, from  his  forbearing  to  call  for  the  installments  of  interest 
when  they  become  due,  may  be  presumed  to  have  widved  his 
claim  to  interest  on  the  same.  These  reasons  are  not  entirely 
consistent;  for  if  the  interest  is  not  to  be  allowed  for  the  first 
reason,  there  can  be  no  waiver  of  interest  to  be  presumed.  It 
is  also  urged  that  interest,  if  so  allowable  upon  annual  or 
semi-annual  dues  of  interest,  should,  for  the  same  reason, 
when  the  debt  is  payable  with  interest  at  a  particular  time,  be 
allowed  from  that  time  ui)on  the  interest  then  due,  as  well  as 
on  the  principal:  Doe  v.  Warren^  7  Me.  48,  60. 

But  on  the  other  hand,  it  is  urged  that  interest  upon  such 
interest,  whatever  savor  of  usury  it  may  have,  is  not  usurious, 
for  after  such  interest  is  due,  the  debtor  may  lawfully  agree 
to  pay  interest  thereon;  and  if  he  was  paid  interest  thereon, 
be  cannot  recover  it  back;  that  no  rule  should  be  adopted 
which  favors  the  debtor  at  the  expense  of  Uie  creditor;  and 
that  there  is  no  good  reason  why  money  due  at  a  particular 
time  for  the  use  of  money  should  not  carry  interest  from  that 
time  in  the  same  manner  as  money  due  for  anything  else.  Id 
South  Carolina,  where  the  rule  accords  with  this  view,  it  has 
been  held  that  where  a  party  contracts  to  pay  a  sum  of  money 
with  interest  thereon  on  a  given  day,  when  the  day  arrives  the 
interest  becomes  principal,  and  bears  interest  fiir  the  future: 
Doig  V.  BarHty,  8  Rich.  125. 
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There  is  a  reason  for  not  allowing  interest  upon  interest,  ap> 
plicable  to  negotiable  securities,  which  we  do  not  find  referred 
to;  namely,  that  it  may  not  be  known  to  the  debtor  to  whom 
the  interest  is  to  be  paid;  but  it  may  be  replied  that  the  same 
reason  would  hold  in  regard  to  the  principal  of  a  negotiable 
aecurityy  payable  at  a  particular  day,  without  interest,  upon 
which,  nevertheless,  interest  accrues  after  its  maturity. 

In  this  state  there  is  no  reported  decision  which  determines 
the  precise  question  before  us;  and  we  feel  free  to  adopt  the 
role  which  best  commends  itself  to  our  judgment.  There  are 
aomo  considerations  of  a  practical  kind  which  would  lead  us 
to  refuse  the  interest  until  after  a  demand,  and  perhaps  a  de- 
cision to  that  effect  would  not  seriously  conflict  with  the  usages 
of  business;  but  we  think  the  rule  allowing  interest  is,  upon 
the  whole,  better  grounded  in  the  principles  and  analogies  of 
the  law,  and  more  consonant  with  the  modern  ideas  in  regard 
to  interest,  as  exhibited  both  in  jurisprudence  and  legislation. 
We  adopt  the  rule  allowing  interest  upon  intallments  of  inter* 
est  oyerdue  and  remaining  unpaid. 

We  think,  however,  that  upon  principle,  where  at  least  the 
note  is  like  the  one  here  in  suit,  the  rule  does  not  properly  ex* 
tend  to  interest  accruing  after  the  principal  has  matured. 
After  that,  both  the  accruing  interest  and  the  principal  are 
due,  not  on  a  particular  day,  but  every  day  until  they  are  paid« 
The  amount  of  the  judgment  in  this  case,  therefore,  should  be 
the  amount  of  the  principal  of  the  note,  with  simple  interest 
,  thereon  to  the  present  day;  and  also  the  amount  of  the  semi- 
annual dues  of  interest,  including  that  which  accrued  when 
the  note  became  due,  with  simple  interest  thereon  to  the  present 
day. 

l3mBi8T  ov  iHTiBMr.  OoKPOTiknoH  ovt  Sm  AnkeUl  t.  ConverM^  91  Am. 
Dml  110b  sad  note  121;  Tamtufbrro  r.  Khg,  86  Id.  140.  Hm  prinmpia  oms 
li  ■pftefisd  and  followed  m  to  oompotatiMi  of  IntifMt  oa  instnUmeiits  sf 

▼.  ir«rd;  10  R.  L  101. 
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Ejbnkbth  and  Gibson  v.  South  Gaboldt a  Bail- 

boad  gokpany. 

[15  BiOBABOtoir't  Law»  WL\ 

MioiiXT  VoLUiTKABiLT  PAID  etimot  be  reoorared  in  aa  aettoB  for  woiiay  hai 
•adreoeiTed. 

ICoinr  PiiD  WITH  Full  Khowlumb  of  Faoib,  npoo  a  danand  madatlMW 
for  by  ona  clainriiig  aa  of  rights  oaimot  be  raooifarad. 

llonT  o  NOT  VoLUircAXiLT  Paid  if  ita  paymaiit  ia  prooorad  bj  dmaai  ti 
goods,  or  by  making  the  payment  a  oondition  praoadent  to  the  aoirendv 
of  property  to  its  owner,  or  is  exaoted  by  one  in  oflloe^  colore  qfieM,  ea- 
peoially  if  at  the  time  the  duty  of  payment  ia  dilated  by  the  payor,  and 
his  payment  ia  made  nnder  protest. 

AamiCFaiT  lom  Momnr  Had  aitd  BacanrMD  will  not  lie  agunat  »  lailiead 
oompany  to  reoover  ohaxgsa  for  traasportation  fat  saeass  of  thoaa  wfaieh 
by  law  the  carrier  is  permitted  to  esaot  when  aaeh  efaargae  are  paid  to1> 
nntarily  withoat  objection  or  proteat,  or  notioe  of  diaeontonti  and  aftv 
the  eerrioe  haa  been  folly  performed  and  the  pujytjf  ia  est  el  tfao 
seesion  of  and  beyond  the  control  of  the 


HonoN  to  aet  adde  an  order  of  nonsuil  Tlia  Oftinte 
ftates  the  facts. 

TaUeyj  for  the  moticm. 

De  Sauaawre^  contra. 

By  Court,  Inous,  A.  J.  The  plaintifBi,  Kenneth  and  Gib0on» 
are  merchants  of  Columbia,  engaged,  tnfer  alia,  in  buTing 
cotton  there,  and  selling  the  same  by  their  agents  in  Charles- 
ton, or  sending  it  through  that  port  for  sale  abroad.  Daring 
a  period  of  about  fifteen  months,  extending  finom  the  let  of 
July,  1865,  to  the  1st  of  October,  1866,  they  forwarded  by  de- 
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fendante'  road,  io  various  parcels,  from  time  to  time,  to 
not  condgDoea,  in  all  1,937  bales  of  cotton.  The  defendanti^ 
charges  for  transportation  were  in  every  instance  paid  by  the 
coDsignee  in  Charleston,  after  the  delivery  of  the  cotton  and 
without  objection.  The  rates  of  charges  varied  from  two  dol- 
lars to  five  dollars  per  bale,  at  different  dates  during  the  whole 
period,  and  the  aggregate  sum  paid  was  about  eight  thousand 
five  hundred  dollars  (18,500).  The  plaintiffs  allege  that  the 
rates  of  charges  for  transportation  which  they  have  thus  paid 
exceed  those  which  the  defendant  is  by  law  permitted  to  ex- 
act  by  a  large  sum,  perhaps  some  four  thousand  dollars  or 
more  in  the  aggregate,  and  in  this  action  of  aaswnptit  tot 
money  had  and  received  by  the  defendants  tor  the  use  of  the 
plaintiffs  they  seek  to  recover  back  this  excess. 

The  road  of  the  defendants,  in  its  integrity  through  one 
branch,  extends  continuonsly  from  Columbia  to  Charleston, 
and  supplies  the  ordinary,  and  by  reason  of  the  greatly  su* 
perior  capacity,  certainty,  and  speed  of  its  transportation,  by 
£ar  the  meet  desirable,  mode  of  conveying  produce  and  mer- 
chandise between  the  two  points,  though  it  cannot  be  said  to 
have  been  at  the  time  of  these  transactions  the  only  mode 
within  the  plaintifiEs'  power.  This  road  had  been  destroyed 
almost  entirely  from  Columbia  to  Orangeburg  (an  interme- 
diate point  distant  about  fifty  miles  firom  Columbia),  and  its 
bridge  over  the  Congaree  River  had  been  burned,  by  the 
invading  forces  of  the  United  States,  in  the  early  part  of 
1865,  and  during  the  interval  covered  by  these  transactions, 
the  injuries  had  been  repaired^  and  the  road  put  in  running 
order. 

It  seems  to  have  been  proved  or  admitted  in  the  develop- 
ment  of  the  plaintiffs'  case  below  that  the  money  sought  to  be 
rocovered  had  been  paid  with  a  full  knowledge  by  the  plain- 
ti£b  of  all  the  facts  and  law  affecting  their  liability  to  pay  the 
tame,  not  as  a  condition  precedent  of  the  carriage  or  delivery 
of  their  cotton,  but  after  the  service  had  been  fully  performed, 
&nd  the  cotton  was  out  of  the  possession  and  beyond  the  con- 
trol of  the  defendant,  and  without  objection  or  protest  or  no- 
tioe  of  discontent  At  least,  no  evidence  to  the  contrary  of  this 
was  adduced. 

The  important  question  which  has  been  most  fully  and  ably 
discussed  at  the  bar  is,  whether,  for  such  purpose  and  under 
such  circumstances,  the  action  can  be  maintained.  The 
Judge  presiding  below,  considering  that  the  case  made  by  the 
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plaintiffs  fell  within  the  operation  of  the  approved  tw^^'Hw^  of 
the  law,  Volenti  turn  fit  injuria^  thought  it  could  not,  and  §A 
the  defendant's  instance  ordered  a  nonsuit.  The  moticn  hara 
is  to  set  aside  the  nonsuit. 

The  action  for  money  had  and  received  has  been  as  fiEivorito 
a  subject  of  eulogium  on  the  law  as  the  prayer  for  general 
relief  has  been  on  the  equity  side  of  the  court.  Lord  Mana- 
field,  in  1760,  in  Moses  v.  Maqfarla%  2  Burr.  1005,  said: 
^  This  kind  of  equitable  action  to  recover  back  money,  which 
ought  not  in  justice  to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged The  gist  of  this  kind  of  actioD 

is,  that  the  defendant,  upon  the  circumstances  of  the  case,  is 
obliged  by  the  ties  of  natural  justice  and  equity  to  refund  the 
money.''  And  again,  in  1786,  in  Towers  v.  Barrett^  1  Term 
Rep.  184:  ^  I  am  a  great  friend  to  this  action  for  money  had 
and  received;  it  is  a  very  beneficial  action,  and  founded  on 

principles  of  eternal  justice I  do  not  think  the  aetioo 

can  be  too  much  encouraged."  And  as  was  to  be  expeeted, 
we  find  very  soon  after  BuUer,  J.,  who  was  one  of  Lord  Mans- 
field's puisne  judges,  saying,  in  StraUm  v.  RastaU^  2  Id.  870: 
**0f  late  years  this  court  has  very  properly  extended  the 
action  for  money  had  and  received;  it  is  founded  on  prin- 
ciples of  justice."  But  even  so  soon  as  that  day,  ccmoqitioQ 
of  the  application  of  the  action,  so  large  as  to  provoke  a  can- 
tion,  seems  to  have  resulted  from  such  bountiful  commendar 
tions.  He  adds:  *'  I  do  not  wish  to  restrain  it  in  any  respect 
But  it  must  be  remembered  that  it  was  extended  on  the  prin* 
ciple  of  its  being  considered  to  be  like  a  bill  in  equity.  And 
in  order  to  recover  money,  therefore,  in  this  form  of  action, 
the  party  must  show  that  he  has  equity  and  conscience  on  his 
side,  and  that  he  could  recover  it  in  a  court  of  equity."  Lord 
Alvanhey,  in  1802,  in  Johnson  v.  Johnson^  8  Bos.  A  P.  162, 
lifted  a  little  higher  note  of  warning.  *^In  Moses  v.  Mac- 
farlanj  some  principles  were  laid  down  which  are  certainly  too 
large,  and  on  which  I  do  not  mean  to  rely;  such  as  that, 
whenever  one  man  has  money  which  another  ought  to  have, 
an  action  for  money  had  and  received  may  be  maintained,  or 
that  wherever  a  man  has  an  equitable  claim  he  has  also  a 
legal  action."  The  general  proposition  that  ^^  wherever  one 
person  has  in  his  hands  money  equitably  belonging  to  an- 
other, and  which  therefore,  ex  mquo  et  bono^  he  ought  not  to 
retain,  that  other  may  recover  it  in  assumpsit  for  money  had 
and  received,"  has,  however,  been  so  often  affirmed  by  the 
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oooriB  that  it  has  come  to  have  almost  the  force  of  a  maxim, 
— the  wisdom  and  experience  pf  the  expounders  and  adminis- 
tratora  of  the  law. 

But  where  one  man  Toluntarily  pays  money  to  anotheri  it 
cannot  be  against  conscience  and  right  that  the  receiver 
shoold  retain  it.  An  intelligent  assent  to  its  receipt  by  the 
payee  as  his  own  ought  to  estop  the  claim  of  the  payor  to 
have  it  restored.  That  cannot  be  said  with  propriety  to  be 
Tdnntarily  done,  where  a  formal  assent  thereto  is  induced  by 
mistake^  or  procured  by  fraud  or  deception  as  to  facts  material 
to  control  the  operation  of  the  will  therein,  any  more  than 
where  such  formal  assent  is  extorted  by  the  application  of  a 
force  which  fetters  and  obstructs  its  free  working.  '^  I  think,'' 
says  Gibbs,  J.,  in  Britbane  ▼.  Dacre$j  5  Taunt.  148,  "  that  when 
a  man  demands  money  of  another  as  of  right,  and  that  othoTi 
with  a  full  knowledge  of  the  frtcts  upon  which  the  demand  is 
fimnded,  has  paid  a  sum,  he  never  can  recover  back  the  sum 

he  has  Toluntarily  paid I  think  that  by  submitting  to 

the  demand,  he  that  pays  the  money  gives  it  to  the  person  to 
whom  he  pays  it,  and  makes  it  his,  and  closes  the  transaction. 
He  that  receives  it  has  a  right  to  consider  it  his  without  dis- 
pute; he  spends  it  in  the  confidence  that  it  is  his,  and  it  would 
be  most  mischievous  and  unjust  if  he  who  has  acquiesced  in 
the  right  by  such  voluntary  payment  should  be  at  liberty,  at 
any  time  within  the  statute  of  limitations,  to  rip  up  the  mat- 
ter, and  recover  back  the  money.  He  who  received  it  is  not 
in  the  same  condition.  He  has  spent  it  in  the  confidence  that 
it  was  his,  and  perhaps  has  no  means  of  repayment"  ^*  It  is 
very  important,"  says  Abbott,  C.  J.,  in  Skyring  v.  Oreenwoodj 
4  Bam.  &  C.  272,  8.  G.,  10  Eng.  Com.  L.  335,  '*  to  every  man 
that  he  should  not  be  led  to  suppose  that  his  income  is  greater 
than  it  is.  Every  prudent  man  accommodates  his  style  of  liv- 
ing  to  what  he  supposes  is  his  income."  ''  It  would  be  most 
mischievous,"  says  Butler,  J.,  in  our  own  case  of  Robinson  v. 
City  Council,  2  Bich.  317,  ''to  open  such  transactions  as 
these  after  money  has  been  expended,  on  the  assumption  that 

it  was  lawfully  acquired It  would  remove  the  sense  of 

security  from  past  transactions,  and  let  loose  a  great  deal  of 
treacherous  litigation."  ''  So  fetr,"  says  Sir  James  Mansfield, 
C.  J.,  in  BriAane  v.  DaereSj  9upray ''  from  its  being  contrary  to 
mquum  et  bonum  for  the  party  receiving,  under  such  circum- 
stances, to  retain  the  money,  I  think  it  would  be  most  con- 
trary to  ssquum  et  bonum  if  he  was  obliged  to  repay  it  ...  . 
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For  see,"  Bays  he,  "  how  it  is  if  the  Bum  be  large,  it  pcobaUy 
alters  the  habits  of  his  life;  he  increases  his  expenses;  he  has 
spent  it  07er  and  over  again;  perhaps  he  cannot  repay  it  all, 
or  without  great  distress.  Is  he  then,  five  years  and  eleyen 
months  afterwards,  to  be  called  upon  to  repay  it?" 

Let  us  pause  here  a  moment  to  consider  the  case  befinro 
the  court,  apart  from  the  provisicHis  of  any  positive  statute, 
and  inquire,  in  the  light  of  these  general  principles,  whether 
the  plaintififs  have  a  case;  whether  the  defendant  has  money 
which  equitably  belongs  to  the  plaintiffs,  and  which,  there- 
fore, ex  mquo  et  bonOf  the  defendant  ought  not  to  retain; 
whether  it  is  against  conscience  that  this  money  which  la 
here  claimed  shall  be  kept  by  the  party  who  has  it.  A 
consideration  in  services  rendered  in  the  transportatioii  of 
the  plaintiflb'  cotton  was  given  in  exchange  far  the  money 
ceived.  It  has  not  been  intimated  that  this  consideration 
inadequate,  or  that  the  rates  charged  were,  under  the  circum- 
stances then  existing,  actually  exorbitant.  A  considerable 
section  of  the  defendant's  road  had  been  destroyed  or  rendered 
anfit  for  use.  It  was  then  of  the  utmost  importance  to  indi- 
viduals of  all  classes,  but  especially  to  the  pecuniary  interest 
of  the  merchants,  as  well  as  to  the  state  and  the  country  at 
large,  that  this  means  of  rapid  and  effective  communicatiaa 
between  the  seaboard  and  the  interior  should  be  restored  a^  soqq 
as  possible. 

It  was  of  a  consequence  not  now  to  be  adequately  appreciated, 
that  what  cotton  and  other  produce  had  been  saved  from  the 
rapacity  of  war  should  find  a  market,  and  thereby  some  me- 
dium of  exchange,  something  that  had  really  the  power  as 
well  as  the  image  and  superscription  of  money,  should  be 
brought  into  circulation  among  our  impoverished  people.  It 
may  be,  and  it  is  probable,  that  only  by  these  high  charges 
for  transportation  was  the  defendant  enabled  to  repair  the 
road  and  rebuild  the  bridge.  They  have  so  applied  the  money 
thus  acquired,  and  the  country  at  large,  and  the  merchants  es- 
pecially, including  these  plaintiffs,  have  secured  and  since  en- 
joyed the  benefits  v'^f  these  renewed  facilities  for  transportation 
and  communication.  It  may  be  that  if  the  fireighters  by  this 
road,  fully  informed  as  they  were  of  the  legal  restriction  on 
the  power  of  the  company  to  regulate  the  rates  of  charges,  of 
which  they  would  now  avail  themselves,  had  then  interposed 
the  bar  of  that  restriction  and  claimed  its  protection  against 
the  excess  now  complained  of,  the  company  would  have  beeo 
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compelled  for  want  of  means  to  repair  or  from  unwillingness 
to  make  the  sacrifice  of  their  own  interests,  which  would  have 
been  necessary  to  procure  such  means  to  abandon  their  dis- 
mantled track.  Which  now,  from  the  case  and  its  probabili- 
ties as  presented  in  the  brief,  seems  the  more  against  scquum 
€i  bonumj  that  the  defendant  should  retain  the  money  which 
has  been  thus  employed  for  the  benefit  of  the  public,  and  par- 
ticularly of  freighters,  or  that  the  latter,  having  without  com- 
plaint or  protest,  or  notice  of  discontent,  paid  this  money 
when  demanded,  and  thereby  encouraged  a  confidence  in 
which  it  was  used  to  accomplish  a  public  benefit  of  which 
they  are  reaping  the  advantages,  should  now,  with  the  benefit 
purchased  in  their  hands,  take  back  the  price  with  whioh  it 
was  procured  ? 

It  is  true,  indeed,  that  when  the  will  is  constrained  by  tlie 
application  of  what  the  law  considers  force,  to  pay  money 
which  the  receiver  is  not  in  conscience  and  honor  entitled  to, 
because  such  payment  is  not  voluntary,  the  money  may  be  re- 
covered. Duress  of  goods  even,  or  the  making  the  payment  of 
the  money  a  condition  precedent  to  the  surrender  of  the  pos- 
session of  such  goods,  to  the  true  owner  or  party  entitled  as 
against  the  holder,  or  to  the  according  of  any  other  right  which 
the  party  ought  not  to  withhold,  is  such  force.  Thus  in  Ast- 
ley  V.  Reyncldsy  Strange,  915,  plaintiff  having  pawned  goods 
with  the  defendant  as  security  for  the  repayment  of  a  loan  of 
twenty  pounds,  the  latter  refused  to  restore  them  until  plain- 
tiff had  paid  him  ten  pounds  additional,  as  interest  for  the  use 
of  the  money  for  two  months.  He  was  allowed  to  recover  back 
iQ  this  form  of  action.  And  so,  too,  in  Chase  v.  Dwinalj  7  Me. 
134  [20  Am.  Dec.  352],  where  the  owner  of  a  boom  in  the 
Penobscot  River  refused  to  deliver  the  plaintiff's  raft  of  lumber 
that  had  been  driven  by  wind  and  current  therein  against  the 
purpose  and  utmost  efforts  of  the  plaintiff,  unless  the  latter 
would  pay  charges  which,  under  the  circumstances,  the  defend- 
ant was  not  authorized  to  exact.  Such  was  the  case  also  in 
the  instance  of  money  paid,  in  order  to  obtain  the  delivery 
of  policies  of  insurance,  which  the  defendant  had  no  right  to 
withhold,  in  Shaw  v.  Woodeockj  7  Barn.  &  C.  13. 

And  this  is  still  more  the  case  when  the  money  is  exacted 
in  this  way  by  one  in  office  or  authority,  and  colore  officii.  This 
was  Morgan  v.  Palmery  2  Barn.  &  C.  729,  where  the  mayor  of 
Yarmouth  exacted  an  illegal  fee  from  a  publican,  as  a  con- 
dition of  granting  him  a  license.   The  plaintiff's  case  is  strongei 
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where,  in  addition  to  these  circumstances,  he  dispated,  at  the 
time  of  payment,  the  defendant's  right,  and  paid  the  money 
under  protest.  So  was  Ripley  y.  OeUtan^  9  Johns.  201  [6  Am. 
Dec.  596],  where  plaintiffs,  objecting  to  the  demand  as  illegal, 
had  paid  to  the  officers  of  the  customs,  who  had  no  right  to  ex- 
act it,  a  sum  of  money  as  tonnage  and  light-money  in  order 
to  obtain  a  clearance  for  his  vessel;  and  ClinUm  y.  Strong^  9 
Johns.  390,  where  the  plantiff  was  compelled  to  pay  certain 
ooets,  for  which  he  was  not  liable,  to  the  marshal,  before  the 
latter  would  redeliver  to  him  his  ship  ad  cargo  which  bad  been 
illegally  seized  for  a  supposed  violation  of  the  non-intercourse 
acts.  And  this  was  the  case  of  JUton  v.  Durante  2  Strob.  257 
[19  Am.  Dec.  596].  To  the  demand  of  Sheriff  Durant  for  costs 
and  charges  for  which  Alston  was  not  liable,  says  Judge  Withers: 
^'  The  plaintiff  expostulated  and  said  he  had  not  the  money;  the 
sheriff  grew  angry,  and  required  payment  of  these  charges  before 
he  would  deliver  the  negro.  The  plaintiff  was  required  to  pay  as 
a  condition  precedent  to  the  delivery  of  his  property,  and  de- 
nying the  obligation  to  pay,  yet  to  regain  his  propeorty  he  did 
pay."  But  the  fetcts  of  the  case  before  this  court  now  take  it 
entirely  outside  of  this  class  of  compulsory  payments. 

But  it  is  said  it  was  illegal  in  the  defendant  to  exact  and  take 
this  excess  over  the  maximum  rate  of  charges  prescribed  by  the 
statute,  and  therefore  it  is  against  equity  and  good  conacienoe 
for  the  company  to  retain  it.  What  is  an  illegal  demand,  ex- 
cept one  that  is  not  authorised  by  law, — one  which,  according 
to  law,  the  party  preferring  it  has  no  right  to  make?  If  the  de- 
mand which  a  plaintiff  has  paid  is  legal,  if  the  defendant  had 
a  right  to  make  it,  then  of  course  no  question  can  arise;  theie 
would  be  no  case.  The  plaintiff,  on  that  supposition,  has 
done  no  more  than  his  duty.  It  is  exactiy  when  and  because 
the  plaintiff  was  not  legally  bound  to  pay  that  he  ever  has  a 
right  of  action  to  recover.  It  is  the  office  of  the  law  to  define 
and  protect  private  rights, — of  such  it  is  the  shield.  But  the 
party  for  whose  protection  its  rules  are  contrived  may,  if  mm 
juriSf  waive  that  protection.  It  is  a  rule  of  the  dvil  as  well 
as  of  the  common  law,  that  one  may  renounce  or  waive  that 
which  has  been  established  in  his  favor.  QuiUbet  potest  re- 
nundare  juri  pro  se  introducto.  And  it  is  because  by  the  vol- 
untary payment  with  knowledge,  in  the  law's  regud,  of  his 
legal  rights,  of  that  against  the  exaction  of  which  the  law 
would  have  protected  him,  he  does  thus  put  aside  the  shield 
of  the  law  which  is  before  him,  that  he  cannot  afterwards  in- 
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Kike  its  inteq;K>6ition.  It  defends  his  poBsessioo,  but  if  he 
▼oluntarily  abandon  this,  it  will  not  restore  it  Volenti  nan 
fit  injuria.  The  creditor  of  an  infiinty  or  of  one  in  whose 
fititir  the  bar  of  the  statute  is  oompletei  has  no  more  legal 
authority  or  right  to  exact  payment  of  his  debt  than  had  this 
oompany  to  exact  the  excess  of  charges  here  complained  o£ 
The  city  of  Richmond  had  no  anthority  under  the  law  to 
exact  of  the  yendue-master,  Judah,  a  tax  upon  the  sales  by 
him  of  goods  which  were  his  own  property;  but  he  paid  his 
tax  voluntarily,  and  without  protest  or  disputCi  and  he  was 
held  by  a  unanimous  court  not  entitled  to  recover  back  the 
money  so  paid:  Richmond  v.  /udaA,  5  Leigh,  831.  The  town 
of  Beadfield  had  no  authority  of  law  for  imposing  taxes  upon 
Smithy  but  he  paid  them  voluntarily,  and  therefore  was  not 
permitted  to  recover  the  money:  Smith  v.  Readfidd^  24  Me. 
145.  And  so  the  city  council  of  Charleston  had  no  lawful 
power  to  exact  of  Robinson  the  fee  which  he  paid  for  his  dray 
license,  but  he  paid  it  voluntarily,  and  could  not  have  it  back: 
R6bin$on  v.  City  CouneUj  2  Rich.  817. 

It  is  said  further,  however,  that  this  exaction  of  the  de£9nd- 
ant  was  a  violation  of  the  positive  prohibition  of  a  statute;  not 
only  without  authority  of  law,  but  against  law;  a  malum  prth 
hUritwaij  and  therefore  the  defendant  cannot  conscientiously 
retain  it.  On  this  subject  a  distinction  is  taken.  If  the  con- 
tract, in  execution  or  pursuance  of  which  the  money  has  been 
paid,  is  in  itself  immoral,  or  a  violation  of  some  general  pub- 
lic policy  incorporated  into  and  enforced  by  the  law,  the  party 
paying  shall  not  have  his  action,  he  has  concurred  in  the  of- 
fense against  the  public, — ^joined  with  the  defendant  in  the 
commisfflon  of  it, — and  the  courts  will  have  nothing  to  do 
with  it.  Ex  turpi  eauaa  non  oritur  actio.  The  parties,  as  be- 
tween themselves,  will  be  left  to  their  own  devices,  in  pari 
ddictOy  potior  est  conditio  defendentia.  Thus  the  statute,  19 
Qeo.  n.,  c.  87,  prohibited  a  contract  of  insurance  when 
the  insured  had  no  insurable  interest, — a  mere  specula- 
tion in  chances, — or  what  was  called  a  gaming  policy;  and 
therefore,  where  one,  who  having  no  interest  in  the  ship  or 
cargo,  had  paid  a  premium  for  an  insurance  thereon  on  a  trip 
from  China  to  London,  after  the  safe  arrival  of  the  ship  and 
the  consequent  termination  of  the  risk,  brought  his  action  to 
recover  the  money  he  had  paid,  the  court  refused  its  aid:  Lowry 
V.  Bordienj  Doug.  467.  But  this  is  only  where  he  has  persisted 
In  prosecuting  the  unlawful  enterprise  to  its  consummatioik. 
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For  it  is  in  furtherance  of  the  policy  of  the  law  to  discourage 
and  repress  the  prohibited  contract  or  transaction  by  making 
its  gains  insecure,  so  long  as  this  may  be  done  without  vio- 
lating some  higher  policy  or  defiling  its  own  hands.  And 
therefore  a  locw  peniUiUim  is  allowed  to  the  party  so  long  aa 
the  contract  remains  executory.  If  before  the  ofiense  is  ooo* 
summated  the  party  paying,  by  bringing  his  action  to  recover 
back  the  money  paid,  disaffirm  the  obnoxious  contract,  he  wiD 
be  encouraged  to  do  so,  by  giving  him  the  right  to  recover; 
except  where  the  contract  is  of  too  grossly  immoral  a  nature 
for  the  court  to  enter  into  any  discussion  of  it:  BuUer,  J.,  in 
Lowry  v.  Bordein^  supra;  Waller  v.  OJhapman^  LofifL  342;  WkiU 
V.  FranUin  Banh^  22  Pick.  181. 

But  there  are  other  laws  which  are  designed  particularly  fisr 
the  protection  of  individuals  against  oppression,  extortion,  do- 
ceit,  etc.  If  such  laws  are  violated,  and  the  defendant  takes 
advantage  of  the  plaintiff's  condition  or  situation,  ''then,'*  aaya 
Lord  Mansfield,  ''the  plaintiff  shall  recover'':  SmUk  v.  Brondey^ 
Doug.  696.  And  again,  his  lordship,  in  Browning  v.  Morriif 
Cowp.  790,  says:  "Where  contracts  or  transactions  are  pro- 
hibited by  positive  statute,  for  the  sake  of  protecting  one  set  of 
men  from  another  set  of  men,  the  one,  firom  their  situation  and 
condition,  being  liable  to  be  oppressed  and  imposed  on  by  the 
other,  the  person  injured,  after  the  transaction  is  finished  and 
completed,  may  bring  his  action  and  defeat  the  contract.  A  de- 
fendant, in  such  case,  shall  not  take  advantage  of  his  own  wrong 
and  retain  its  fruits,  because  the  law  condemns  and  reprobates 
it,  against  him  for  whose  protection  from  his  arts  and  wiles  that 
very  condemnation  was  contrived.  No  superior  policy  of  the 
law,  growing  out  of  those  interests  of  the  state,  which  override 
all  individual  interests,  imposes  upon  the  law  a  masterly  inac- 
tivity. Yet  in  the  cases  embraced  within  this  class,  although 
the  immediate  and  primary  purpose  is  the  protection  from  a 
particular  mischief  of  those  who  are,  by  reason  of  some  in- 
firmity in  their  condition,  peculiarly  exposed  to  and  unable 
to  defend  themselves  against  it,  there  is,  besides,  to  some 
extent,  a  pernicious  infiuence  exerted  upon  society  by  the 
practices  condemned,  or  a  degree  of  immorality  about  them, 
and  therefore  the  law  defends  the  individual  by  making  the 
act  an  offense  against  the  state,  and  punishable  as  such.  And 
because  the  punishment  is  directed  only  against  the  party 
from  whose  injurious  practices  it  is  the  object  of  the  statute 
to  protect  the  weak,  the  unwary,  the  needy,  etc.,  the  parties 
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to  the  transaction  are  said  to  be  not  in  pari  delicto,  **  The 
Btatate,"  says  Lord  Mansfield,  ^'  itself,  by  the  distinction  it 
makes,  has  marked  the  criminal '':  Brcwning  v.  Iforra,  Cowp. 
790.  And  because,  as  has  been  seen,  the  statute  makes  the 
act  illegal  in  order  to  the  protection  of  the  individual,  he  says, 
in  another  of  his  axiomatic  sentences:  ''  It  is  absurd  to  say 
that  any  one  transgresses  a  law  made  for  his  own  advantage 
willingly."  And  hence  it  is  argued  that  a  man  cannot  volnn- 
tarily  pay  money  to  procure  the  doing  of  that  which  the  htw 
prohibits  for  his  advantage  and  security.  And  this  is  a  rea- 
•cmable  presumption;  scarcely  more. 

The  usury  laws  of  former  days  furnish  the  most  common 
Qlastration  of  this  class  of  cases.  The  borrower  is  permitted 
to  recover  back  the  excess  over  legal  interest  which  he  has 
paid  upon  a  usurious  contract  And  of  this  kind  was  the  case 
of  WJieaUm  v.  JTift&ard,  20  Johns.  289  [11  Am.  Dec.  284].  The 
taking  money  firom  a  bankrupt  by  his  creditor,  as  a  condition 
precedent  to  giving  his  signature  to  the  certificate,  is  another 
illustration.  This  was  Smith  v.  Bromley,  Doug.  696,  where  a 
sister  of  the  bankrupt  paid  money  to  the  petitioning  creditor 
in  order  to  get  him  to  sign  his  certificate,  which  he  refused 
otherwise  to  do,  though  this  was  expressly  prohibited  by  stat- 
ute 5  Geo.  n.,  0. 24,  sec.  17.  So  money  paid  by  the  defendant  in 
a  qui  tarn  action  to  procure  from  the  plaintiff  therein  a  compro* 
mise  of  the  action,  since  only  the  plaintiff  or  informer  or  otiier 
party  prosecuting  the  action  is  liable  to  the  prohibition  and 
penalties  of  statute  18  Eliz.,  c.  5;  WHUams  v.  Hedleyj  8  Bast, 
878.  And  so  in  Massachusetts,  where  there  is  a  statute  pro- 
hibiting any  bank  firom  '^making  or  issuing  any  note,  bill, 
check,  draft,  acceptance,  certificate,  or  contract  in  any  form 
whatever,  for  the  payment  of  money  at  a  future  day  certain/' 
under  a  penalty,  a  party  deposited  a  sum  of  money  with  a  bank, 
on  a  contract  tiiat  it  was  to  remain  on  deposit  six  months.  He 
was  allowed  to  recover  his  deposit  on  a  count  for  money  had 
and  received,  the  court  overruling  the  defense  that  the  contract 
was  Illegal,  and  he  being  a  party  ought  not  to  be  permitted  to 
maintain  his  action.  The  court,  quoting  the  language  of  Lord 
Mansfield  already  cited,  said  that  the  illegality  or  offense 
against  the  commonwealth  is  all  on  the  side  of  the  bank;  the 
party  contracting  with  the  bank  is  liable  to  no  penalty:  White 
V.  FranUin  Bank,  22  Pick.  181. 

•  It  is  worthy  of  observation  that  Lord  Mansfield,  when  first 
bringing  out  clearly  this  distinction  between  the  two  classes  of 
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illegal  oontractBy  oses  tbis  language:  ''If  the  defendant  haa 
taken  advantage  of  the  plaintiff's  situation  or  conditioD'': 
Smith  y.  Bnmiey^  Doug.  696.  And  when  the  money  has  been 
paid  in  order  to  and  as  a  condition  precedent  of  the  doing  of  ] 
the  prohibited  act,  in  the  law's  regard  mischeyious  to  the 
party  procuring,  but  by  himself  at  the  time  imagined  to  be  of 
benefit,  it  may  well  be  said  that  the  just  presumption  is  that 
hip  ''situation  or  condition"  was  "taken  advantage  of^"  and 
that  the  payment  was  therefore  not  voluntary;  that  he  did  not 
willingly  join  in  the  transgression  of  a  law  made  for  his  own 
protection. 

But  let  it  be  supposed  that  after  the  imagined  benefit  has 
been  reaped  and  fully  enjoyed,  and  the  party- taking  the  ben- 
efit is  no  longer  in  the  power  of  his  adversary,  but  may  defj 
him,  and  interpose  the  illegality  of  the  contract  in  bar  of  an 
action  to  enforce  it,  he,  in  pursuance  of  his  engagement  in 
such  contract,  pays  the  money,  shall  he  then  recover?  Maj 
he  not,  of  his  own  head,  waive  the  protection  of  the  statute, 
and  voluntarily  renounce  its  benefit?  How  could  it  be  said, 
in  the  circumstances  supposed,  that  advantage  was  taken  of 
his  situation  or  condition?  The  law  may  still  be  vindicated, 
and  the  public  wrong  avenged,  by  inflicting  the  penalty.  This 
much  may  be  said,  that  in  every  case  which  has  come  under 
observation  in  the  books  that  are  accessible,  the  money  sought 
to  be  recovered  had  been  paid  in  advance,  before  the  loan  was 
made,  or  the  bankrupt's  certificate  signed,  or  the  qui  lam  ac- 
tion compromised.  In  MHiU  v.  Western  Bank^  10  Cush.  22, 
which  was  decided  in  1852,  the  question  seems  to  have  arisen 
on  the  same  statute  which  was  under  consideration  in  Whiu 
V.  Franldin  Bank,  22  Pick.  131  (decided  in  1839,  and  hereto- 
fore cited),  or  on  one  similar  to  it.  Notes  had  been  discounted 
by  the  bank  on  an  agreement  that  part  of  the  proceeds  were 
to  be  left  on  deposit,  without  interest,  for  a  time  certain,  a  form 
of  transaction  which  was  prohibited  by  the  statute,  and  which 
subjected  the  bank  offending  therein  to  a  fine.  The  plaintiff 
was  indorser  of  the  notes,  and  had  secured  his  contract  of  in- 
dorsement  by  the  deposit  of  collateral  securities,  which  the 
bank  had  collected,  and  the  suit  was  to  recover  the  sum  so 
collected.  The  court  said:  "  This  statute  was  designed  for  the 
security  and  protection  of  the  public,"  and  regarding  the  con- 
tract  as  only  so  far  void  that  the  bank  could  not  enforce  it  by 
action,  held  that  the  payment  by  the  plaintiff  having  b^en 
voluntarily  made,  he  could  maintain  no  action  against  the 
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bank  to  recover  it.  The  distinction  between  this  case  and 
Whiu  v.  FranUin  Bank^  $upra^  is,  that  here  the  money  was 
paid  after  the  contract  was  completedi  and  in  final  execution 
of  it,  and  when  the  benefit  had  already  been  exhausted  by  the 
plaintiff,  and  he  had  therefore  voluntarily  waived  the  protec- 
tion which  the  statute  gave  him.  He  could  not  have  been 
compelled  to  pay  the  money,  but  he  chose  to  do  so.  In  WhiU 
V.  Franklin  Banl^  aupro,  on  the  contrary,  White  was  seeking 
to  recover  back  the  money  which  he  had,  as  it  were,  paid  in 
advance,  in  order  to  get  whatever  real  or  imagined  benefit 
there  was  in  the  contract  for  him.  There  was  another  ground 
on  which  the  latter  case  might  well  have  rested.  White 
brought  his  action  while  the  illegal  contract  was  yet  execu* 
tory,  before  the  stipulated  credit  on  the  deposit  had  exinred, 
and  therefore  in  disaffirmance  of  the  contract  He  availed 
himself  of  the  loeua  pewUenUm.  Had  MOls,  while  the  notes 
discounted  for  him  or  his  friends  were  yet  running  to  matu- 
rity, and  before  his  liability  on  his  indorsement  had  b^en  fixed, 
brought  trover,  after  demand  and  notice,  for  his  collaterals,  he 
might  perhaps  have  taxed  better. 

But  it  is  not  necessary  for  the  porpoees  of  this  case  to  have 
said  so  much  on  this  particular  point.  The  act  of  the  defend- 
ant in  exacting  the  excess  of  charges  is  not  so  reprobated  by 
the  statute  as  to  *'  mark  **  it  criminal  in  the  defendant  It  is 
not  made  to  constitute  a  public  wrong  against  which  the  ven- 
geance of  the  law  is  denounced:  it  is  visited  with  no  specific 
penalty.  The  utmost  that  can  be  imagined  in  that  direction 
is  that  this  provision  of  the  charter  constitutes  a  condition 
upon  which  the  company's  continued  enjoyment  of  one  of  its 
franchises  is  made  dependent  But  it  may  well  be  doubted  if 
this  even  be  sa  Is  it  likely  that  the  general  assembly  in- 
tended that  the  charter,  or  any  of  the  privileges  it  confers, 
ihonld  be  forfeited  if  at  any  time  the  company  should  charge 
three  dollars  freight  on  a  single  bale  of  cotton  of  four  hundred 
ponnds  weight? 

In  the  railroad  charters  of  this  state,  there  is  granted  to  the 
company,  not  only  the  exclusive  right  of  transportation  or 
coQTeyance  on  their  road,  which  is  further  secured  to  them  by 
severe  penalties  against  intrusion  by  others,  but  also  in  many 
cases — as  in  the  case  of  this  company — tiiere  is  prohibited 
the  construction  of  any  rival  road  between  the  same  points,  or 
within  a  certain  prescribed  distance  from  their  line  on  eitiier 
nde.    And  to  guard  against  a  misuse  of  these  exclusive  privi- 
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leges  to  the  injary  of  those  dealing  with  them  in  their  char- 
acter of  carriers,  the  charter  places  certain  fixed  restrictions, 
sometimes  in  one  form  and  sometimes  in  another,  upon  their 
right  to  regulate  the  rate  of  compensation  which  they  may  ex- 
act for  the  services  they  are  to  render.  But  for  such  statutory 
restrictions,  this  right  would  be  controlled  only  by  the  ordi- 
nary influences,  including,  as  the  chief,  the  relation  between 
demand  and  supply,  which  regulate  prices. 

The  restrictions  which  are  imposed  are  substantive  and  in- 
dependent regulations  of  law  defining  their  powers,  like  the 
acts  limiting  the  tolls  on  turnpikes,  bridges,  or  ferries,  or  pre* 
scribing  the  fees  of  public  officers.  They  were  contrived  6x 
the  usual  and  normal  condition  of  the  country,  and  were  cer- 
tainly not  adapted  to  the  extraordinary  state  of  things  exist- 
ing when  the  transactions  now  under  review  were  passing. 
Yet  as  there  is  no  dispensing  power  short  of  that  which 
originally  imposed  them,  their  legal  obligation  continues,  and, 
when  properly  invoked,  must  be  equally  enforced  at  all  times. 
They  constitute,  or  may  be  made  to  constitute,  a  very  effectual 
protection  against  exorbitant  charges.  If  rates  exceeding 
them  are  demanded  by  the  company  as  a  condition  precedent 
to  their  acceptance  of  goods  for  carriage,  or  to  their  delivery 
thereof  at  the  place  of  consignment,  the  party  wronged  vrould, 
by  tendering  the  full  amount  of  the  lawful  charges,  be  well 
entitied  to  his  action;  in  the  former  event,  on  the  case  for  dam- 
ages for  their  breach  of  duty  as  common  carriers  in  not  re- 
ceiving the  goods,  and  in  the  latter,  of  trover  for  the  value  of 
the  goods  detained,  or  atsumpsit  for  not  delivering  according 
to  their  contract,  against  either  of  which  actions  they  would 
vainly  attempt  to  justify  on  such  grounds.  Or,  by  paying  the 
rates  demanded,  under  protest,  he  may  reserve  to  himself  in 
express  terms,  a  right  of  action  to  recover  back  the  excess 
then  clearly  shown  to  have  been  unwillingly  paid,  and  only 
extorted  from  his  reluctance  by  the  importance  to  him  of  ib» 
service  which  he  wishes,  and  which  they  have  undertake  to, 
and  alone  can,  adequately  render.  For  their  exclusive  privi- 
leges, shutting  out  competition  from  the  same  kind  of  trans- 
portation, and  enabling  them,  by  their  greatiy  superior  speed 
and  capacity  of  their  peculiar  kind,  to  suppress  all  other 
kinds,  do  put  into  their  hands  a  power,  and  create  a  degree  of 
dependence  which  they  will  not  be  permitted  to  use  for  pur- 
poses of  extortion. 

In  the  present  case,  the  objectionable  charges  were  not 
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exacted  until  after  the  service  in  each  instance  had  been  fully 
renderedy  and  the  plaintiff  was,  for  the  particular  transaction^ 
out  of  the  power  of  the  defendant.  An  easy  mode  of  insuring 
the  protection  designed  by  the  statute  was,  after  tendering  the 
amount  that  might  be  lawfully  demanded,  and  refusing  more, 
to  stand  an  action,  if  the  company  had  chosen  to  bring  one. 
The  defendant's  act  of  demanding  and  taking  more  than  the 
maximum  of  charges  prescribed  by  the  statute  is  illegal  only 
in  this,  that  the  company  therein  exceeded  their  rightfiil 
power,  and  required  that  which  they  had  no  authority  by  law 
to  exact.  And  the  case  is  brought  back  within  the  operation 
of  the  ganenil  doctrine.  If  the  defendant,  by  withholding 
from  any  one  his  property  or  right,  wring  from  his  reluctant 
and  protesting  will  money  to  which  the  company  has  no  lawful 
right,  it  cannot,  ez  mquo  et  IxmOj  be  retained,  but  may  be  reoov- 
eied  back  in  this  form  of  action.  But  if  one,  with  a  full  knowl* 
edge  of  all  material  facts,  voluntarily  pays  that  which  could 
not  be  lawfully  demanded  of  him,  he  has  thrown  away  his 
ahield,  and  must  abide  the  consequences;  he  cannot  recover 
the  money.  He  has  waived  the  protection  which  the  law 
offered  him.  His  firee  and  intelligent  assent  has  made  that 
right,  as  between  them,  which  would  else  have  been  wrong. 
Vdemti  nonfit  injuria. 

The  reported  cases  examined,  to  which  the  present  beairs 
the  strongest  analogy,  are  Parker  v.  Oreat  Wettem  IPy  Co.j  7 
Man.  A  O.  258,  8.  C,  49  Eng.  Com.  L.  252,  decided  in  the 
Inglish  common  pleas  in  1844;  and  OarUm  v.  Briitol  and 
Exeter  Ry  Co.j  1  Best  &  S.  112,  S.  C,  101  Eng.  Com.  L.  112, 
in  the  queen's  bench  in  1861.  In  each  of  these  cases  the 
action  was,  so  far  as  concerns  the  present  matter,  to  recover 
money  paid  in  excess  of  the  charges,  which,  by  charter,  the 
company  was  permitted  to  exact,  and  in  each  case  there  was 
a  recovery.  In  the  former  case,  the  special  verdict  found  that 
"in  every  instance  before  paying  the  plaintiff  had  required 
the  company  to  deduct  the  objectionable  charges, — the  excess 
which  he  was  in  this  action  seeking  to  recover  back,  —  and 
offered  to  pay  the  amount  of  said  charges  less  the  deduction 
BO  claimed,  and  required  the  company  to  carry  the  goods  for 
the  charges  less  the  deduction.  But  the  company  refusing  to 
carry  unless  he  paid  as  they  charged  without  deduction,  he 
was  obliged  to  pay  as  required  in  order  to  get  his  goods  car- 
ried, and  did  pay  under  protest  against  their  right  to  demand 
It"    And  the  court  said:  ^^  We  are  of  opinion  that  the  pay- 
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ments  were  not  voluntary.  They  were  made  in  order  to 
indoce  the  company  to  do  that  wUch  they  were  bound  to  do 
without  them,  and  for  theur  refusal  to  do  which  an  action  on 

the  case  could  have  been  maintained The  money  was 

paid  through  necessity  and  the  urgency  of  the  case." 

In  the  latter  (Garten's)  case,  the  arbitrator  found,  as  part  of 
the  case  for  the  judgment  of  the  court,  as  fioUows:  "  During 
the  whole  period  [covered  by  the  claim]  disputes  constantly 
existed  between  the  plaintiffs  and  the  company  on  the  subject 
of  the  latter's  charges  for  the  carriage  of  plainti£b'  goods  on 
the  railway.  On  June  29, 1856,  plaintiffs  caused  a  written  no- 
tice to  be  served  on  the  company,  informing  them  that  they 
disputed  their  charges,  and  only  paid  the  same  because  the 
company  compelled  them  to  do  so  by  detaining  their  goods, 
and  that  in  future  all  payments  made  by  them  or  their  agents 
would  be  paid  by  them  under  protest  until  further  notice. 
This  notice  was  never  withdrawn  by  the  plaintifb.  Both 
before  and  after  the  notice  also,  the  plaintiffs'  servants,  who^ 
from  time  to  time,  paid  on  their  account  to  the  company's  ser- 
vants the  charges  for  the  carriage  of  goods,  were  in  the  habit, 
at  the  time  of  paying,  of  protesting  against  the  charges  as 
excessive  and  illegal,  as  it  was  understood  between  the  de- 
fendants' servants  (who  received  the  charges)  and  plaintiffs' 
servants  (who  paid  them)  that  they  were  paid  under  protest, 
and  such  charges  were  in  fisust  always  paid  by  plaintiffs  unwil- 
lingly, and  in  order  to  have  their  goods  carried  or  delivered, 
defendants  refusing  to  carry  the  goods  or  to  deliver  them  after 
they  were  carried,  unless  the  plaintiffli  would  pay  the  charges 
demanded ":  OarOm  v.  Bristol  and  Exeter  Ry  Co^  1  Best  A 
8. 124;  8.  C,  101  Eng.  Com.  L.  124. 

The  facts  of  the  present  case  disclosed  in  the  report  of  the 
Judge  below,  and  recapitulated  in  the  opening  paragraphs  of 
this  opinion,  most  abundantly  evince  tliat  in  this  essential  par* 
tioular  this  is  very  wide  apart  from  those  cases. 

The  motion  is  dismissed. 

DumoN,  C.  J.,  and  Wardlaw,  A.  J.,  oonouned. 
Motion  dismissed. 

MoHxr  XAT  SB  RiooviBiD  Back  ithi&a  paid  a  oarmr  as  fraiglit  «n  a  d»» 
maad  which  it  ezoenive:  Hamumif  ▼.  Bingham^  02  Am.  Dm.  142;  bat  as  a 
genaral  mla^  monaj  paid  Tolimtarilyy  and  with  knowledge  of  the  faeti^  eaa- 
not  be  reoovered:  BcMnon  ete.  IL  B.  r.  Famnce,  46  Id.  eS6^  and  nola  S60| 

and  note  610. 
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GrOGGANS   V.   TUBNIPSBKD. 

[1  SOOTB  CABOUIIA,  soil 

TmirnaniQ  *'tbat  Whilb  It  Rucaihb  in  Fdbcb,  dabto  dne  «« 
«peQftoooimti»  and  other  draiandi  not  heretofore  beering  interaet  bj  laiw^ 
•hn&  beer  interaet "  at  a  oertain  rate,  ia  nnooostitational  and  Toid  aa  to 
already  exiating,  aa  ^pairing  their  obligatioB. 


TsB  opinion  states  the  facts. 
Fair^  for  the  appellants. 

By  Court,  Mosbs,  C.  J.  This  is  a  process  on  what  in  the 
report  is  called  '^a  merchant's  account  for  the  year  1861." 
We  understand  by  the  admission  of  the  counsel  that  it  was  an 
open  running  account  with  a  store-keeper  for  goods  supplied 
during  the  year  1861. 

In  this  state  it  has  always  been  held  that  interest  was  not 
recoverable  on  an  open  or  book  account:  Skirving  v.  StobOj  2 
Bay,  233;  Conyers  v.  Magrath^  4  McGord,  892;  Johnsim  ads. 
Bennettj  1  Speers,  209.  And  Judge  Nott,  delivering  the  opin- 
ion of  the  court  in  Ooddard  v.  BuloWj  1  Nott  A  McC.  67,  re- 
marks:  *'I  should  be  willing  to  carry  the  doctrine  further,  and 
allow  interest  in  all  cases  on  open  accounts  where  payment  is 
to  be  made  at  a  certain  time.  But  I  think  the  contrary  has 
been  so  well  established  by  the  uniform  current  of  decisions 
in  this  state  that  it  would  now  be  a  dangerous  and  unauthor- 
ised innovation." 

So  far  have  our  courts  gcme  on  this  question  that,  in  Bishop 
V.  Bo98f  Bice,  21,  it  was  held  that  interest  could  not  be  recov- 
ered on  a  letter  of  guaranty  given  for  an  open  account,  although 
the  sum  be  fixed  in  writing. 

The  general  assembly,  in  the  ezerdse  of  its  legislative 
powers,  may  prescribe  interest  on  denumds  of  any  character, 
if  in  doing  so  it  does  not  violate  any  of  the  provisions  of  the 
federal  or  state  constitution. 

It  is  objected  tliat  the  act  under  which  interest  was  here 
decreed  does  violate  the  tenth  section  of  first  article  of  the 
constitution  of  the  United  States,  which  forbids  the  passage 
by  the  state  "  of  any  law  impairing  the  obligation  of  con- 
tracts." 

On  the  21st  of  December,  1861,  the  general  assembly  passed 
an  act  entitled  ^' An  act  to  extend  relief  to  debtors,  and  to  pre^ 
vent  the  sacrifice  of  property  at  public  sales  ":  13  Stat  18. 
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The  first  Bdction  makes  unlawful  the  service  of  mesne  or 
final  process  of  any  of  the  courts  of  this  state  for  the  ooUeo- 
tion  of  money  until  after  the  expiration  of  the  first  session  of 
the  next  general  assembly  of  the  state,  except  in  the  cases 
therein  specifically  provided.  It  was  renewed  in  Febroazy 
and  December,  1864,  and  continued  in  force  in  December, 
1865,  until  the  adjournment  of  the  next  r^^olar  session. 

The  sixth  section  is  in  the  words  following:  ^  That  while 
this  act  remains  in  force,  debts  due  on  open  accounts,  and 
other  demands  not  heretofore  bearing  interest  by  law,  shall 
bear  interest  at  the  rate  of  seven  per  cent" 

It  is  under  this  that  the  claim  to  interest  is  made.  The 
cause  of  action,  therefore,  arose  befiire  the  passage  of  the  act* 
and  the  only  question  is,  whether  the  right  to  interest,  which 
the  section  provides,  can  attach  to  it. 

It  is  an  admitted  principle  that  one  clause  or  part  of  an 
act  may  be  without  any  constitutional  prohibition,  and  yet 
another  not  subject  to  such  exception:  Ogden  v.  Saumden^  12 
Wheat  213;  Barry  v.  Iseman^  14  Rich.  129.  Under  this  very 
statute,  the  court  of  appeals  held,  in  State  v.  Carew^  13  Id. 
498,  the  first  section  unconstitutional  as  to  antecedent  con- 
tracts,  and  in  Barry  v.  Isemanj  «tipra,  valid  as  to  contracts 
entered  into  after  its  passage;  and  in  Wardlaw  v.  Buzzard^ 
16  Id.  158,  that  the  fiflih  section,  which  suspended  the  opera- 
tion of  the  statute  of  limitations  "  during  the  period  in  which 
the  act  was  of  force,  ....  so  far  as  applicable  to  causes  of 
action  coming  within  the  meaning  of  the  act,  was  not  in  viola- 
tion of  the  constitution  of  the  United  States." 

The  obligation  which  the  constitution  refers  to  is  the  legal, 
and  not  the  moral,  attribute  of  the  contract  '^It  is  the  law 
which  binds  the  party  to  perform  his  undertaking."  It  sub- 
sists in  the  law  applicable  to  the  agreement  ''Anything  which 
enlp.rges,  abridges,  or  in  any  manner  changes  the  intention  of 
the  parties,  resulting  from  the  stipulations  in  the  contract, 
necessarily  impairs  it":  Ogden  v.  8avi/nder%y  12  Wheat  213. 
This  principle  is  recognized  in  all  the  cases  where  this  con- 
stitutional inhibition  has  been  discussed;  among  which  are 
Sturgea  v.  Crowninahiddj  4  Id.  197;  Oreen  v.  £»ddb,  8  Id,  1; 
Br(m8(m  v.  KinziCf  1  How.  311;  Planter^  Bank  v.  Sharp^  6  Id. 
301;  Curran  v.  StaU  of  Arkansas,  15  Id.  319. 

The  obligation  of  the  contract,  therefore,  is  the  tie  which 
fastens  the  parties  to  the  observan  ce  of  it  They  have  assumed 
some  act  of  suflScient  consideration  in  refiorence  to  existini 
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iawB  which,  in  fitot,  import  themselyefl  into  the  contract  It  is 
measured  by  the  standard  of  the  laws  in  force  at  the  time  it 
was  entered  into,  and  its  performance  is  to  be  regulated  by  the 
terms  and  rules  which  they  prescribe. 

It  is  not  in  the  power  of  either,  independent  of  the  consent 
of  fhe  other,  to  increase  or  abridge  any  of  the  responsibilities 
which  attached  to  the  contract  at  its  inception.  Nor  has  the 
state,  in  the  tskce  of  the  constitution,  any  more  power  to  enlarge 
or  diminish  them. 

In  the  case  before  us,  the  plaintiff's  intestate  contracted  by 
parol  with  the  defendant's  testator  for  the  purchase  of  goods, 
wares,  and  merchandise,  firom  time  to  time,  during  the  year 
1861,  at  certain  fixed  prices.  Contracts  of  that  character  did 
not  then  bear  interest  by  law.  When  the  general  assembly 
(on  December  20,  1861)  required  by  the  act  ^'that  while  it 
remains  of  force,  debts  due  on  open  accounts,  and  other  de- 
mands not  heretofore  bearing  interest  by  law,  shall  bear  inters 
est  at  the  rate  of  seven  per  centum  per  annum,"  did  it  not 
enlarge  the  terms  of  the  agreement  between  the  parties,  to  the 
benefit  of  the  one  and  the  prejudice  of  the  other?  If  it  had 
the  right  to  declare  that  interest  should  run  upon  such  con- 
tracts, when,  at  the  time  they  were  entered  into,  it  was  not  a 
legal  consequence,  might  it  not  with  equal  propriety  prescribe 
that  a  penalty  should  attach  on,  or  damages  follow,  the  delay 
of  payment?  The  extent  of  the  proposed  change  in  the  law 
does  not  affect  the  principle.  The  imposition  of  any  condi- 
tion, ^however  apparentiy  immaterial  its  effect  on  the  contract, 
or  any  {Murt  of  it,"  or  any  deviation  firom  its  terms,  in  addition 
to  or  diminution  of  those  which  by  law  existed  when  it  was 
made,  impairs  the  obligation. 

In  this  view,  we  hold  the  sixth  section  of  the  act  void,  be- 
caose  in  violation  of  the  said  article  of  the  constitution. 

The  motion  for  a  new  trial  is  granted,  unless,  by  the  first 
day  of  June  next,  a  remittitur  is  entered  by  the  plaintiff  for 
the  amount  of  the  interest  included  in  the  decree. 

April  27, 1869. 
WiLLABD,  A.  J.  I  concur  in  the  result  arrived  at  by  the  chief 
justice,  but  do  not  find  it  necessary  to  consider  the  validity  of 
the  sixth  section  of  the  act  under  examination,  as  a  distinct 
and  independent  enactment  It  can  only  be  considered  as 
part  and  parcel  of  the  measure  of  relief  set  forth  in  both  the 
title  and  body  of  the  act. 


400  GOOGANS  V.  TUBHIPflBBD.  [8.  Caiofitt. 

As  the  act  soaght  to  confer  on  the  debtor  a  groat  ftfOTi  tt 
the  ooBt  of  the  creditor,  it  naturally  occurred  to  the  legUaten 
to  afford  the  creditor  that  which  shoold  approach  the  neamt 
to  an  eqtUTalent  for  the  temporary  lose  of  a  remedy  to  enfivoe 
hifl  claim. 

The  allowance  of  interest  upon  demands  which,  indepen- 
dently of  the  statute,  did  not  carry  interest,  was  an  cbviooi 
expedient  to  attain  this  end.  This  section  was,  in  termfl,  to 
continue  in  operation  only  during  the  life  of  a  temporary  act; 
or  in  other  words,  during  the  temporary  suspensioo  of  tf 
dies  contemplated  by  iL 

This  circumstance  shows  that,  as  a  measure  of  Iftginlntifflii 
it  was  accessory  merely  to  the  more  general  object  of  the  set, 
and  rested  upon  the  same  foundation  of  policy  that  dictated 
the  suspension  of  legal  remedies.  It  would  be  doing  ixgustioe 
to  the  intention  of  the  l^dature  to  hold  that  this  seotion  wis 
intended  to  change  the  law  of  interest,  without  regard  to  the 
other  objects  sought  to  be  secured  by  the  act 

It  possessed  neither  permanence  nor  definiteness  suflMeot 
to  warrant  such  an  assumption. 

Regarding  this  section,  then,  as  a  feature  merely  of  the  in- 
tended plan  of  suspendfaig  legal  remedies,  and  it  is  aflteted 
by  the  decision  of  the  court  of  errors  in  State  ▼.  Canmf  18 
lUch.  498,  and  is  inoperative  under  that  decision,  as  aflbcting 
antecedent  contracts. 

I  do  not  feel  called  upon  to  express  any  opinion  as  to  th» 
validity  of  acts  of  legislation  fixing  Interost  on  deroandl^  u 
affecting  antecedent  contracts. 


BXATOTB  GBAHOOIO  RaTI  CV  IXTMKMgr  OpvtilH  «n|y  €B 

■liar  the  law  went  intocfleois  JIToHA  M«r  «to  Ok  t. 
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McMillan  t;*  Mason  and  Shbbill. 

[9  COLDWIU.,  MLJ 

taEfiroBsmp  m  Wm^  Aim  hxr  Riobt  to  8m  withouv  Jooronu^ 
After  tli0  hoftbaiid't  death,  a  right  of  aotioQ  mxrmm  to  the  wife  «poa  • 
Joint  end  aeTeral  note  ezeeated  to  them  Jointlj  m  payment  for  land  be- 
longing to  the  wif 6^  where  the  husband  dies  after  the  ezeeation  of  the 
oMiga*ion,  withoat  having  attempted  in  any  way,  by  mit  or  otherwlio^ 
te  lednoe  tiie  prooeeds  of  the  lale  to  hie  pooeoMiaB;  and  the  wile  may 
me  npon  the  instrument,  and  reooror  the  money,  without  Joining  the 
penonal  representatiTe  of  her  deoeased  hnsband. 

Thi8  case  was  diflmiBsed  upon  defendants'  demnner,  and 
the  plaintiff  appealed. 

Jf.  BuUoekf  for  the  plaintiff  in  error. 

7.  C  Muse  and  Edwards^  for  the  defendants  in  error. 

By  Court,  Miluqan,  J.  In  1866,  the  plaintiff  brought  her 
tction  in  the  circuit  court  of  Henderson  County,  on  the  follow- 
ing  obligation,  vis.:  — 

''$1,100.  On  or  before  the  fifteenth  day  of  October,  1862, 
we,  or  either  of  us,  promise  to  pay  Duncan  McMillan  and 
Rebecca  McMillan,  his  wife,  eleven  hundred  dollars,  the  last 
payment  for  their  land,  bought  by  Jesse  W.  Mason.  This  8d 
December,  1860.  <'  J.  W.  Mason.        [Seal.; 

"  J.  F.  Sherill."    [Seal.J 

The  declaration  makes  profert  of  the  obligation,  and  avers 
that  the  plaintiff's  co-obligee,  Duncan  McMillan,  was  her  hue* 
band,  and  that  he  is  dead,  *-  having  died  since  the  execution 
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of  the  instrument  sued  on,  — leaving  her  as  his  widow  surriv- 
ing  him.  The  ordinary  breaches  are  assigned,  and  the  de- 
fendants appear  and  demur  to  the  declaration,  setting  down, 
among  other  things  which  it  is  unnecessary  to  notice  as  cause 
of  special  demurrer,  that  as  the  obligation  sued  on  was  exe- 
cuted jointly  to  Duncan  McMillan  and  his  wife,  Rebecca,  she 
could  not  sue  thereon  without  joining  the  personal  representa- 
tive of  her  husband. 

The  circuit  judge  sustained  the  demurrer,  and  dismissed 
the  suit,  from  which  the  plaintiff  has  prosecuted  an  appeal  in 
error  to  this  court. 

It  is  a  well-settled  doctrine  that  on  the  marriage  of  a  feme 
iole  her  sole  and  absolute  property  in  personal  chattels  in  pos- 
session vests  instantly  in  her  husband:  Brown  v.  Broimt,  6 
Humph.  129.  But  it  has  never  been  held  that  the  wife's  ante- 
nuptial choses  in  action,  on  her  marriage  ipaofctcio,  vested  in 
the  husband.  Her  right  to  hold  such  choses  in  action  against 
her  husband's  representative  by  survivorship  is  not  extin- 
guished without  some  positive  act  of  reduction  into  possession 
by  her  husband  in  his  lifetime:  Bo9e  v.  WhorUm^  10  Yerg. 
190-195. 

But  this  obligation  is  not  an  antenuptial  contract  or  agree* 
ment.  It  was  executed  to  the  husband  and  wife  during  the 
coverture  of  the  wife,  and,  as  shown  upon  the  face  of  the  obli- 
gation, for  the  "  last  payment  of  their  land,  bought  by  Jesse 
W.  Mason,"  etc.  The  plaintiff,  as  the  wife  of  Duncan  McMil- 
lan, deceased,  is  shown  by  the  terms  of  the  obligation  to  have 
a  beneficial  interest  in  it;  and  the  defendants  have  treated 
her  and  her  husband  in  his  lifetime  as  their  creditors,  and  ex- 
pressly promised  to  pay  jointly  to  them  the  amount  of  the 
obligation. 

But  it  is  insisted  that,  notwithstanding  the  obligation  was 
executed  in  part  consideration  for  the  wife's  interest  in  the 
land  mentioned  in  the  note,  the  sale  of  the  land  and  exe> 
cution  of  the  obligation  for  the  purchase-money  was  such  a 
reduction  of  the  proceeds  of  the  sale  into  the  possession  of  the 
husband  that  the  right  of  action  after  the  husband's  death  did 
not  survive  to  the  wife. 

In  the  case  of  Cheater  v.  Oreerj  5  Humph.  26,  the  court,  while 
discussing  a  question  somewhat  analogous  to  the  one  under 
consideration,  say:  *'  If  the  wife  consents  to  the  sale  of  her 
real  estate,  and  joins  her  husband  in  a  conveyance  of  it,  made 
according  to  the  forms  of  law,  without  an  understanding  or 
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ftgreement  that  the  proceeds  are  to  be  held  or  vested  for  her 
use,  or  that  she  is  to  be  remunerated  oat  of  the  estate  of  her 
husband,  all  her  interest  in  the  estate  is  gone,  and  the  has- 
baud  holds  the  consideration  for  which  it  was  sold  in  his  own 
absolute  right,  discharged  from  any  claim  of  hers  jmramount 
to  his.''  But  the  rule  is  otherwise  when  there  is  any  agree- 
ment or  understanding  between  the  husband  and  the  wife  that 
compensation  should  be  made  to  the  wife,  or  that  the  husband 
ahoold  be  regarded  as  her  debtor  for  the  proceeds  of  her  pro* 
portion  of  the  land  sold  and  conveyed  by  them:  Ex  parU  Yar- 
borough^  1  Swan,  202. 

In  this  case,  as  we  have  seen,  the  wife,  as  evidenced  by  the 
bee  of  the  obligation  itself,  has  an  interest  in  the  proceeds  of 
the  sale  which  the  husband  did  not  in  his  life-time  attempt 
by  suit  or  otherwise  to  reduce  to  his  possession;  and  in  such 
a  case  we  think  it  clear,  upon  authority,  the  right  of  action 
survives  to  the  wife  after  the  death  of  the  husband. 

In  the  case  of  Cappin  v. ,  2  P.  Wms.  496,  upon  objec- 
tion being  made  that  a  bond  to  a  husband  and  wife  during 
coverture,  on  the  husband's  dying  first,  did  not  survive  to  the 
wife,  **  the  lord  chancellor  denied  this,  and  recUy  for  clearly," 
said  he,  "  it  does  survive  to  the  wife,  as  all  other  joint  choses 
in  action  do;  though  it  is  true,  in  this  case,  the  husband  may 
disagree  to  the  wife's  right  to  it,  and  bring  the  action  on  the 
bond  in  his  own  name  only;  but  till  such  disagreement,  the 
right  to  the  bond  is  in  both  the  husband  and  the  wife,  and 
shall  survive.^' 

The  same  doctrine,  under  circumstances  almost  entirely 
similar  to  the  case  now  under  consideration,  is  announced  in 
the  case  of  Draper  v.  Jacknonj  16  Mass.  480.  See  also  1  Chitty's 
Pleadings,  30,  and  note  2;  8c?hoonmaker  v.  EliMndorf^  10  Johns. 
48;  2  Redfield  on  Wills,  177,  sec.  26,  subsec.  6;  also  1  Story 
on  Contracts,  sees.  92,  93,  and  note  6. 

It  results,  therefore,  that  the  circmit  judge  erred  in  sustain- 
ing the  demurrer;  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Wivi^s  CHoan  nr  AonoH,  whxthke  Ajtssuwial  ob  Pobt*vuftul»  And 
not  redaoed  to  poMMOon  of  hiubuid  during  oorortiire,  sarrirtt  to  hsr  And  to 
her  personal  representatives:  Week$  ▼.  ITedbi,  47  Am.  Dea  858,  note  864;  Ar- 
rington  v.  Scrtwt,  49  Id.  408;  atandrfard  ▼.  Devol,  83  Id.  351,  note  S56| 
Drigff  ▼.  Abbott,  65  Id.  214,  oolleoted  oases  in  note  thereto  216. 

Ths  PBurczpAL  OASS  WAS  diXD  in  each  of  the  following  aathoritiee,  sad  to 
the  point  stated:  Xhe  law  of  Tsnnsisse  is  that  awife  is  entitlsd  by  right 
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of  ^  BOZTirorahip  to  all  her  ehoses  in  action  not  reduced  to  poaaeetion  by  the 
hnabaad  during  ooyertore;  and  that  there  is,  in  thia  reapect^  no  diatinetioo 
between  a  bhose  in  action  aocroing  to  the  wife  daring  the  euverture  and  a 
ohoae  doe  her  before  marriage.  The  law  ia  the  aame  if  the  choee  be  made 
payable  to  hneband  and  wif e^  whether  the  consideration  paaa  from  the  wife 
or  from  the  hnaband:  MeCimpbeU  ▼.  JfeCampbeU^  2  Lea»  €63.  If,  witlioat 
any  previous  agreement  between  the  husband  and  wife  as  to  the  dispotitian 
of  the  proceeds  of  sale,  the  wife's  land  be  sold,  and  the  notes  for  the  por- 
ehase-money  be  made  payable  to  both,  the  hnsbaad  may  reduce  them  to  poa- 
session  by  coUeotion*  assignment^  or  other  valid  disposition,  and  the  wife '• 
ti^t  is  only  to  a  settlement  or  that  of  survivorah^  before  audi  diipositioas 
Sarditmr.  mak^^km^  14  Id.  861. 


Statb  V.  Galloway  and  Bhba* 

\b  Ooiowsu^  mj 

lanBiDB  Oomen  am  TmnsBn  batb  No  Powie  to  PumsB  ab  OnimHPi* 
the  acts  or  omissions  of  parties  and  persons  other  than  thoae  prescribed 
by  aection  4106  of  the  oode^  or  other  statutory  enactmenta. 

CcnnmcPTB  at  Comxon  Law  abb  not  Pdbibhablb  bt  Ltibbiob  OofjBra 
UXDBB  Ck>DB  OT  Tbnbbbbbb.  CSoutsmpts  which  do  not  fsll  within  tiie 
first  five  dauses  of  section  4106  of  the  Tennessee  oode,  specifioaDy  enn- 
OMrating  acts  constituting  oontempti^  or  within  other  statutory  eoaet- 
menti^  as  prescribed  iu  the  sixth  danse^  are  not  pnnishahle  by  the 
Inferior  courts  of  that  stats.  Said  sixth  danse  was  not  intended  to  em- 
braee»  and  doea  not  embraoe,  the  vast  and  undefined  scope  of  contempts 
at  common  Uw  outside  of  the  elssses  prescribed  by  statntofy 


JvsoiiBirr  ov  Ooimcnav  bob  Cknmocrr  n  hot  Subjbct  to  Bbvibidb  os 
Apfbal  OB  Wbit  Of  Ebbob.  Powbb  «o  Pobbh  vnt  ConTEifm  is 
absolutely  esMntisl  to  the  proteetion  and  ezistenoe  of  oourts.  To  be 
effectual,  tiie  power  must  be  instant  and  inevitsble;  the  punishment 
must  be  immediate  and  peremptory.  Therefore,  a  judgment  of  convic- 
tion for  contempt  is  not  subject  to  revision  by  any  court,  whether  of 
co-ordinate  or  superior  jurisdiction,  either  by  appeal,  writ  of  error,  or 
otherwise.    And  it  makes  no  diSbrence  that  the  judgment  is  void. 

Wbbb  Judombbt  job  Oomtbicft  IB  AiiMn«BT>  BT  Habbab  Oqikbv%  No  Ap- 
pBiX  Liis  nioK  JuDOiCBNT  UPON  Tbat  Wbtf.  An  appeal  or  writ  of 
error  does  not  lie  to  the  supreme  court  from  the  judgment  of  an  inferior 
court  or  judge  discharging  or  refusing  to  discharge,  upon  a  writ  of 
kabetu  eorpiUf  a  person  from  impriaoament  upon  a  judgment  for  con* 
tempt. 

Objbot  ot  Wbtt  op  Habbas  Cobfus  m  to  Obtain  Imhbdiatb  Rbubp  raom 
Illegal  Ck)NPiNEiCBNT,  and  the  delay  incident  to  appeals  and  write  of 
error  by  either  party  would  defeat  thui  object  if  appellate  juriadietioB 
were  allowed  in  regard  to  judgments  for  contempt 

Wbit  op  Habeas  Ck>BPi7s  is  Pbopbb  Rbicbdt  nv  Casbs  op  Illbqal  IicpBiaoN* 
MENT  FOB  Contempt.  By  virtue  of  this  writ,  the  prisoner  will  be  dis- 
charged if  it  appears  upon  the  face  of  the  judgment,  or  the  record  of  the 
proceedings  upon  which  the  judgment  is  founded,  that  the  judgment  is 
upon  a  cause  of  contempt  which  the  court  has  no  statatoty  power  te 
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pmuBht  or  if  it  appears  that  the  punishment  inflicted  is  not  within  the 
power  prescribed  by  statute  for  sneh  cases.  Snch  a  judgment  would  be 
▼Old  for  want  of  jorisdiction. 

AS    TO    FOBCK  AHD    EinOT  OT  EyIDKNGB    IB    HOT    SVBJSOT  TO  lU- 

TniON  ON  TTAn«Aa  CoRFas.  It  IS  not  competent  npon  hdbetu  corpus, 
hk  cases  of  imprisonment  for  contempt^  for  a  judge  or  court*  upon  the 
bearing  of  the  writ,  to  inspect  and  revise  the  OTidenoe  upon  which  the 
committing  court  acted,  to  see  whether  the  weight  of  evidence  sustains 
the  judgment  of  commitment  or  not.  The  committing  court  may  err  as 
to  the  foroe  and  effect  of  the  evidence  on  which  it  founds  its  judgment^ 
but  snch  error  is  not  subject  to  revision  upon  proceedings  by  habeas 


Oams  OF  C09TK1CFT  incxD  NOT  Bi  SpaomD  or  JtnxmxvT  vob  Ck>N- 
TSKFT  AT  Common  Law.  At  common  law,  a  general  judgment  for 
contempt — that  is,  a  judgment  which  does  not  specify  the  particular 
cause  of  contempt  on  which  the  judgment  is  founded — is  sufficient  and 
valid.    But  this  rule  is  departed  from  in  Tennessee. 

JUKMKNT  OF  FiNS  AND  ImFBISONMSNT  FOR  GONTXMFT  MUST  StATB  CaUSI 

of  Contemtt  Allbqxd,  upon  rm  Facb,  as  the  ground  of  jurisdiotioii 
upm  which  the  judgment  is  rendered.  The  judgment  will  be  invalid  if 
the  ground  of  contempt  is  not  set  out  upon  the  face  of  the  judgment. 

LeBKRAL    CONSTBaCTION    WILL    BK    GiVBN    TO    StATUTBS    WhICH    DbOLABB 

AND  Ldiit  Punishable  Causu  of  Ck>NTEMPT,  and  courts  will  give  to 
them  a  liberal  application  to  the  cases  which  may  arise  in  the  exigencies 
of  practioe.  Courts  will  not  give  such  statutes  a  strict  construction. 
Ooobxs  hayb  Poweb  to  Pbbvxnt  Publication  of  Tbstdcont,  and 
Othbb  Pbocxidinos,  dubino  Pboo&bss  of  Trial.  But  this  power 
should  be  rarely  exercised,  and  only  to  promote  the  ends  of  justice; 
and  the  mode  of  preventing  the  publication  must  rest  lai^ly  in  the  dis- 
eretion  of  the  presiding  judge.  It  ii,  in  its  nature,  and  the  occasioos 
and  manner  of  its  exercise,  without  the  possibility  of  comtrol  by  a  super- 
vising court. 

Writ  of  error  to  reverse  a  judgment  of  the  criminal  court 
lor  Memphis,  of  fine  and  imprisonment  for  contempt;  also  a 
writ  of  error  from  a  judgment  of  the  municipal  court  of  Mem- 
phis dismissing^  for  want  of  jurisdiction,  the  writ  of  habeas 
corpus  sued  out  in  that  court  hj  the  defendants,  to  be  dis- 
charged from  imprisonment,  on  the  ground  that  the  original 
judgment  was  void,  and  the  imprisonment  under  it  illegaL 
Other  facts  are  stated  in  the  opinion. 

Oriffin,  for  the  state. 

E.  M.  Yerger,  Landcn  C.  HayrheSj  and  Edward  A.  Beeeher^ 
for  Galloway  and  Rhea. 

By  Court,  Smith,  J.  The  criminal  court  of  Memphis  pro- 
nounced judgment  of  fine  and  imprisonment,  upon  the  charge 
of  contempt  against  M.  C.  Galloway  and  W.  H.  Rhea,  the 
editors  and  publishers  of  the  newspaper  published  at  Memphis, 
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called  the  Memphis  Avalanche.  The  alleged  contempt, 
upon  which  the  judgment  was  rendered,  was  an  editorial 
article  published  in  the  newspaper,  purporting  to  give  the 
particulars,  and  denouncing  the  judge  of  the  court  bb  guilty 
of  official  corruption,  in  discharging  upon  bail  a  prisoner 
under  indictment  in  that  court  for  a  felony.  The  publica- 
tion was  made  a  day  or  two  after  the  discharge  of  the  priaoaer 
on  bail. 

Application  is  made  to  this  court  by  Galloway  and  Rhea  to 
revise  and  reverse  the  judgment  of  the  criminal  coort^  and 
discharge  them  fix>m  the  sentence  pronounced  by  that  court. 

The  clauses  of  the  code  of  Tennessee  in  r^ard  to  con- 
tempt, dealt  with  in  the  opinion  following,  are  these: — 

"  Sec.  4106.  The  power  of  the  several  courts  of  this  state  to 
issue  attachments  and  inflict  punishments  for  contempt  of 
court  shall  not  be  construed  to  extend  to  any  except  the  fol* 
lowing  cases: — 

^*  1.  The  willful  misbehavior  of  any  person  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  obstruct  the  administiatioii 
of  justice. 

"  2.  The  willful  misbehavior  of  any  of  the  officers  of  said 
court  in  their  official  transactions. 

"  3.  The  willful  disobedience  or  resistance  of  any  officer  of 
said  court,  party,  juror,  witness,  or  any  other  person,  to  the 
lawful  writ,  process,  order,  rule,  decree,  or  comand  of  said 
court. 

'*  4.  Abuse  of,  or  unlawful  interference  with,  the  process  or 
proceedings  of  said  court. 

"  6.  Willfully  conversing  with  jurors  in  relation  to  the  merits 
of  the  cause  in  the  trial  of  which  they  are  engaged,  or  other- 
wise tampering  with  them. 

'^  6.  Any  other  act  or  omission  declared  a  contempt  by  law.** 

The  inferior  courts  of  Tennessee  have  no  power  to  punish  as 
contempts  the  acts  or  omissions  of  parties  and  persons,  other 
than  such  acts  and  omissions  as  are  prescribed  by  the  code,  or 
other  statutory  enactments. 

Contempts  at  common  law  which  do  not  fall  within  ths  five 
clauses  prescribed  by  the  code  or  by  other  statutory  enact- 
ments, are  not  punishable  by  the  inferior  courts  of  Tennessee. 
The  sixth  subsection  of  section  4106  of  the  code  was  not  in- 
tended to  embrace,  and  does  not  embrace,  the  vast  and  undo* 
fined  scope  of  contempts  at  common  law  outside  of  the  classes 
prescribed  by  statutory  enactments. 
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Such  is  the  obvious  and  necessary  construction  of  the  code, 
and  such  has  been  the  universal  opinion  and  practice  of  the 
courts  and  the  profession  in  Tennessee,  since  the  passage  of  the 
act  of  1831,  chapter  19,  which  is  substantially  transferred  to 
the  code. 

The  power  to  punish  contempts,  where  limitations  have  been 
put  on  the  power  by  statute,  came  under  review  in  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsyl- 
vania, wherein  Mr.  Justice  Baldwin  of  the  supreme  court  of  the 
United  States  held,  in  the  case  of  Ex  parte  Poukonj  that  the 
act  of  Congress  of  March  2,  1831,  chapter  99,  which  is  similar 
to  the  provisions  of  the  code  of  Tennessee  on  this  subject  (ex- 
cepting as  to  subsection  6),  withdrew  from  the  courts  of  the 
United  States  the  common-law  power  to  protect  their  suitors, 
witnesses,  officers,  and  themselves  against  the  libels  of  the 
press,  though  published  and  circulated  pending  the  very  trial 
of  a  cause.  It  is  altogether  probable  that-  the  breadth  of  ex- 
pression employed  by  Judge  Baldwin,  to  declare  the  immunity 
of  the  press  may  require  limitation  in  case  the  matter  pub- 
lished be  of  a  character  and  vicinity  to  the  court  so  as  fairly 
to  bring  it  within  the  class  prescribed  by  the  code,  which 
consists  in  '^  the  willful  misbehavior  of  a  person  so  near  to 
a  court  as  to  obstruct  the  administration  of  justice  ":  See 
Poulson's  case,  cited  and  commented  upon  in  1  Kent's  Com. 
801. 

This  disposes  of  the  main  question  in  the  case.  The  argu- 
ment submitted  on  behalf  of  the  state  concedes  that  the  first 
five  subsections  of  the  code,  which  designate  the  special  causes 
of  contempt,  furnish  no  sanction  to  the  judgment  rendered 
against  the  defendants;  and  that  the  judgment  is  without 
sanction  of  law,  unless  the  sixth  subsection  bestows  upon  the 
criminal  court  the  power  to  punish  contempts  at  common  law, 
other  than  such  as  are  made  punishable  by  the  code  or  statute. 

There  being  manifest  error  in  the  construction  given  by  the 
criminal  court  to  the  sixth  subsection  of  section  4106,  the 
question  is,  whether  this  court  can  revise  and  annul  the  judg- 
ment founded  on  such  error. 

The  case  is  brought  here  in  two  modes:  1.  By  ?njt  of  error 
to  the  original  judgment;  and  2.  By  ?njt  of  error  to  the  judg- 
ment of  the  municipal  court  of  Memphis,  dismissing  for  al- 
leged want  of  jurisdiction  the  writ  of  habeas  corpus  sued  out 
in  that  court  by  the  defendants  to  be  discharged  from  im- 
prisonment  under  the    original  judgment,  on   the   alleged 
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groand  that  the  original  judgment  was  void,  and  the  impris- 
onment under  it  illegal. 

The  power  to  punish  for  contempts  is  absolutely  essential 
to  the  protection  and  existence  of  courts.  To  be  efTectual,  the 
power  must  be  instant  and  inevitable.  Hence,  in  England 
and  America,  the  whole  current  of  judicial  authwity  is,  with 
very  rare  exceptions  in  the  American  courts,  that  a  judgment 
of  conviction  for  contempt  is  not  subject  to  the  revision  by 
appeal,  writ  of  error,  or  otherwise,  of  any  other  courts  oo-ordi- 
nate  or  superior.  Using  the  language  of  Chief  Justice  Ruffin, 
pronouncing  the  opinion  of  the  court  in  Ex  parte  Summen^  6 
Ired.  152:  "  From  the  very  nature  of  contempts,  and  in  cider 
that  the  punishment  may  be  efiScacious,  the  punishment 
must  be  immediate  and  peremptory,  and  not  subject  to 
suspension  by  appeal  at  the  mere  will  of  the  offender,  nor 
by  any  proceeding  in  the  nature  of  an  appeal.  Suppose  one 
to  come  into  court,  and  curse  and  abuse  the  judge  on  the 
bench;  or  suppose  the  sheriff  with  a  writ  in  his  hand,  in 
the  presence  of  the  court,  positively  refuses  to  return  it,  so 
that  the  party's  action  will  be  discontinued, — what  wculd 
sentence  for  these  contempts  be  worth  if  the  culprit  could 
supersede  them  by  appeal,  eeriiorari^  or  writ  of  error?  Mani- 
festly nothing;  and  the  authority  of  the  court  would  be  really 
contemptible,  if  it  could  be  thus  eluded  and  prostrated.*' 

And  to  the  same  effect  it  is  said  in  2  Bishop's  Criminal 
Law,  section  254  (221),  ''that  the  very  nature  of  a  contempt 
is  such  as  compels  the  court  against  whom  it  is  committed 
to  proceed  against  it,  and  precludes  any  other  or  superior 
tribunal  from  taking  cognizance  of  it,  whether  directly  or  on 
appeal,  or  otherwise." 

The  like  ruling  has  been  heretofore  made  in  this  court,  in 
the  case  of  P.  H.  Darby,  reported  in  3  Wheel.  C.  C.  7;  and  in 
the  case  of  Shumate,  at  Nashville,  in  the  year  1824,  and 
in  Ex  parte  Martin^  6  Yerg.  456;  see  also  Hist.  Lawsuit,  sec. 
720. 

It  must  therefore  be  held  here  that  a  judgment  for  con- 
tempt cannot  be  brought  from  an  inferior  court  into  this  court 
for  revision  by  writ  of  error,  or  appeal  in  the  nature  of  a  writ 
of  error. 

And  it  can  make  no  difference  that  the  judgment  is  aUeged 
to  be  void  upon  its  face.  To  hold  otherwise  would  precipitate 
into  this  court  the  whole  flood  of  judgments  for  contempts, 
upon  the  ground  of  being  void;  and  would  greatly  paralyie 
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the  power  of  the  inferior  courts  indispensable  to  their  effi- 
ciency and  existence.  No  doubt  is  entertained  of  the  juris- 
diction of  this  court  to  reverse  and  annul  ordinary  judgments 
which  are  void,  and  because  they  are  void.  But  it  is  quite 
iinother  thing  to  hold  that  this  court  ought  to  exercise  or  has 
appellate  jurisdiction  in  regard  to  judgments  for  contempt, 
becausCi  and  for  the  reason  only,  that  they  are  void.  The 
role,  we  think,  proper  and  in  harmony  with  the  practice  of 
the  courts  everywhere  is,  that  the  judgment  of  a  court  for  con- 
tempt is  not  subject  to  appellate  revision.  If  such  judgment 
be  void,  the  law  has  provided  other  modes  of  redress  suffi- 
ciently prompt  and  efifectual,  and  entirely  compatible  with  the 
power  of  the  courts  to  punish  contempts  promptly  and  effectu- 
ally. 

8.  An  appeal  or  writ  of  error  does  not  lie  to  this  court  from 
the  judgment  of  an  inferior  court  or  judge  discharging  or  re- 
fusing to  discharge  upon  habeas  corpus  a  party  from  imprison- 
ment for  contempt.  Obviously  such  appeal  or  writ  of  error  is 
in  conflict  with  the  essential  principle  on  which  the  habetu 
corpus  is  grounded;  and  that  is,  that  release  from  illegal  im- 
prisonment should  be  speedy  and  effectual.  If  the  party  im- 
prisoned can  be  allowed  to  appeal  to  a  supreme  court  or  judge, 
the  party  imprisoning  him  can  have  the  same  right  of  appeal; 
and  thus  it  would  turn  out  that  the  party  held  in  illegal  cus- 
tody would  be  delayed  of  release  until  the  cause  could  ^'  drag 
its  slow  length  along"  through  the  successive  courts  to  its 
ultimate  and  remote  rest  in  the  court  of  last  resort  after  months 
or  years  of  delay. 

Upon  this  question  there  is  no  variance  of  opinion  in  the 
authorities,  unless,  perhaps,  rarely,  and  when  an  appellate 
supervision  may  be  allowed  by  statute. 

In  Tennessee,  it  has  been  held  that  no  appellate  supervision 
exists  to  the  judgment  of  a  circuit  judge  refusing,  upon  habeas 
corpus^  to  discharge  parties  alleged  to  be  held  in  illegal  im- 
prisonment: State  V.  Malonef  3  Sneed,  413.  The  case  was 
where  the  writ  was  returnable  into  court  in  term,  and  the 
cause  was  heard  in  court,  and  the  judgment  rendered  and  en- 
tered of  record  as  the  judgment  of  the  court.  The  supreme 
court  say:  *'  The  object  of  this  great  constitutional  writ  is  to 

obtain  immediate  relief  from  illegal  confinement The 

delay  incident  to  appeals  and  writs  of  error  by  either  party 
would  defeat  the  very  object  of  the  process,  which  is,  speedy 
and  summary  relief  from  imprisonment.     If  the  party'  on 
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whose  application  the  writ  issaes  can  appeal,  the  party  Hold- 
ing in  custody  must  have  the  same  right  So  the  conse- 
quence of  the  right  of  appeal  would  he  that  the  nnlawfol 
confinement  must  continue  until  the  action  of  the  appellate 
court  could  be  had,  which  might  be  one  or  more  years." 

But  it  is  said  that  this  case  in  8  Sneed  was  so  held  upon  the 
ground  that  the  action  of  the  judge  in  court  was  no  more  than 
his  action  as  judge  out  of  court,  and  that  no  means  of  appellate 
supervision  exist  as  to  the  judgment  of  a  judge  not  of  record 
in  court.  Language  of  this  import  is  employed  by  the  judge 
who  pronounced  the  opinion  in  the  cause.  It  is  not,  however, 
understood  that  the  judgment  of  this  court  rested  upon  this 
point.  The  substantial  and  necessary  principle  upon  which 
the  decision  stood  was,  and  is,  the  incompatibility  of  appeal 
in  such  case  with  the  essential  and  indispensable  virtue  of 
the  proceeding  upon  habeas  corpusj  that  it  shall  be  speedy  and 
effectual. 

It  works  no  change  in  this  essential  principle  that  by  the 
oode,  enacted  since  the  decision  of  the  case  in  3  Sneed,  writs 
of  habecM  carpus  are  returnable  to  and  triable  in  court  as  well 
as  before  a  judge  out  of  court.  A  conclusion  of  gross  error  it 
would  be  to  suppose  that  the  legislature  designed,  by  giving 
courts  as  well  as  judges  jurisdiction  in  habea$  carpus,  to  take 
away  from  the  proceedings  its  fundamental  and  essential  virtue, 
— speedy  efficacy, — and  subject  it  to  the  delays  and  bafflings 
of  an  ordinary  lawsuit.  It  is  nothing  new,  the  giving  to  courts 
jurisdiction  in  habeaa  corpus;  the  novelty  is  in  giving  such  ju- 
risdiction to  a  judge  out  of  court.  And  it  has  not  been  sup- 
posed that  the  fact  that  the  jurisdiction  was  preserved  by  the 
courts  subjected  the  proceeding  to  appellate  delays,  or  author- 
ized it  to  be  subjected  to  delays  in  that  manner. 

This  court  therefore  holds  that  a  judgment  upon  habeas  car^ 
pus  in  the  inferior  courts  of  this  state  is  not  subject  or  liable 
to  appeal  in  error,  or  writ  of  error,  to  this  court 

4.  The  power  of  the  courts  to  punish  for  contempts  without 
appellate  supervision,  though  absolutely  essential  to  the  pro- 
tection, efficacy,  and  existence  of  the  courts,  is  neverthelees 
capable  of  being  exercised  unwisely  and  corruptly.  Absolute 
and  complete  protection  and  redress  against  such  injudicious 
or  improper  exercise  of  the  power  is,  in  its  nature,  as  to  many 
coses,  impossible  to  be  given.  In  the  organisation  and  main- 
tenance of  government,  it  is  impossible  to  avoid  the  necessity 
of  reposing  power  in  functionaries  whose  action  must  be  final 
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and  inevitable.  Often  and  generally  checks  and  balances  are 
arranged  in  the  administration  of  gOTemment  so  that  the 
errors  of  one  functionary  can  be  corrected  throngh  the  agency 
of  another.  But  the  ultimate  power  of  redress  stops  some- 
where. And  if  it  stops  short  of  full  relief  to  the  party  oppresed 
by  the  improper  exercise  of  power,  it  is  because  of  the  unavoid- 
able  infirmity  of  goyemment.  But  in  the  matter  of  correcting 
the  improper  use  of  the  power  of  courts  to  punish  for  con- 
tempts, the  law  furnishes  a  remedy,  where  the  punishment  is 
imprisonment,  to  a  very  large  extent  efficacious  and  speedy, 
though  not  always  fully  adequate  to  the  purpose;  and  this 
remedy  is  by  means  of  the  writ  of  haheas  corpus.  Any  judge 
or  court  autiiorized  by  law  to  issue  and  exercise  the  power  of 
the  writ  may  do  so  upon  the  application  of  the  party  aggrieved 
by  imprisonment  Under  and  by  virtue  of  this  writ,  the  party 
imprisoned  may,  and  ought  to,  be  discharged  and  released,  if 
the  imprisonment  be  illegal.  If  the  judgment  for  the  contempt 
be  for  cause  for  which  the  court  has  not  jurisdiction,  and  it  so 
appears  upon  the  record,  the  judgment  is  void,  and  is  no  jus- 
tification for  the  imprisonment.  It  stands  on  the  law  of  uni- 
versal application  to  the  judgment  of  courts,  that  if  the  court 
has  no  jurisdiction,  the  judgment  is  void.  If,  therefore,  it 
appears  upon  the  face  of  the  judgment,  or  the  record  of  the 
proceedings  upon  which  the  judgment  is  rendered,  that  the 
judgment  is  upon  a  cause  of  contempt  for  which  the  court  has 
no  statutory  power  to  punish,  or  if  it  so  appears  that  the  pun- 
i  Jiment  inflicted  is  not  within  the  power  prescribed  by  statute 
for  such  cause,  the  judgment  will  be  void  for  want  of  jurisdic- 
tion of  the  court,  and  will  be  no  justification  for  the  imprison* 
tuent  or  sentence,  and  no  sufficient  answer  to  the  writ  of  habea$ 
corpus. 

It  is  not)  however,  to  be  imderstood  of  what  is  here  said^ 
that  it  will  be  competent,  upon  habeas  corpus^  in  cases  of  the 
kind  on  hand,  for  the  judge  or  court  hearing  the  habeas  corpus 
to  inspect  and  revise  the  evidence  upon  which  the  committing 
court  acted,  and  to  consider  whether  the  evidence  be  enough 
to  sustain  the  judgment  of  commitment  or  not.  The  commit- 
ting court  may  err  as  to  the  force  and  efiect  of  the  evidence 
on  which  it  founds  its  judgment.  Error  of  that  kind  is  not 
subject  to  revision  upon  proceedings  by  habeas  corpus. 

5.  At  common  law,  a  general  judgment  for  contempt — that 
iSy  a  judgment  which  does  not  specify  the  particular  cause  of 
contempt  on  which  the  judgment  is  founded — is  held  to  suffice^ 
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and  be  valid:  See  Ex  parte  Summer^  5  Ired.  152,  and  authoritiefl 
there  cited.    From  this  rule  of  the  common  law  we  think 
proper  to  depart  to  the  extent  to  require  that  in  the  courts  of 
this  state,  it  shall  be  essential  to  the  validity  of  a  judgment 
for  contempt,  of  the  kind  under  review  here,  that  it  shall  state 
upon  its  face  the  cause  of  contempt  alleged,  as  the  ground  of 
jurisdiction  on  which  the  judgment  is  rendered.    The  ruling 
here  made,  in  this  respect,  is  the  proper  result  from  the  legis* 
lative  abridgment  of  the  indefinite  power  at  common  law 
vested  in  the  courts  to  punish  for  contempts.    The  jurisdic- 
tion at  common  law  was  indefinite  and  general.    By  statute 
here,  it  is  confined  to  specific  causes.    It  is,  therefore,  pursu- 
ant to  the  policy  indicated  by  the  legislature,  and  warranted, 
in  our  judgment,  by  sound  principle,  to  hold  that  the  alleged 
cause  of  contempt  upon  which  the  judgment  is  rendered  shall 
be  set  out  upon  the  face  of  the  judgment,  as  the  ground  of 
jurisdiction  upon  which  the  judgment  must  rest  for  its  valid- 
ity.   In  this  way,  the  proper  power  of  the  courts  to  vindicate 
their  dignity  and  maintain  their  safety,  efficiency,  and  exist- 
ence may  be  to  a  large  extent  brought  into  harmony  with 
the  protection  and  safety  of  the  citizen  against  the  inadver- 
tent or  unauthorized  exercise  of  the  power  of  the  courts  to 
punish  contempts. 

6.  It  is  far  firom  the  purpose  of  this  opinion  to  reduce  the 
powers  of  the  courts  to  punish  for  contempts  below  the  fair 
requirement  of  the  legislative  enactments.  Upon  familiar 
principle,  the  legislative  modification  of  a  common-law  power 
of  courts  is  to  be  strictly  rather  than  liberally  construed. 
The  power  in  question  is  deemed  by  this  court,  as  it  is  and 
always  has  been  by  the  courts  of  England  and  America,  enti- 
tled to  respect,  absolutely  vital  to  the  efficiency,  respectability, 
safety,  and  existence  of  the  judicial  department  of  the  gov- 
ernment. Instead,  therefore,  of  giving  a  strict  construction 
to  the  clauses  (the  subsections)  of  the  code,  which  declare 
and  limit  the  punishable  causes  of  contempt,  the  proper  con- 
struction is  to  give  them  a  liberal  application  to  the  cases 
which  may  arise  in  the  exigencies  of  the  courts. 

7.  A  question  has  been  made  as  to  the  power  of  the  courts 
to  control  the  publication  of  their  proceedings  while  in  prog- 
ress. Unquestionably  the  power  exists,  not,  perhaps,  by  direct 
attachment  of  the  publishing  party  after  publication,  but 
by  the  exclusion  from  the  court  of  parties  who  are  there  for 
the  purpose  of  reporting  the  testimony  or  proceedings  of  the 
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ooQiiy  except  on  coDdition  of  BQBpending  publication  till  after 
the  trial  be  completed,  or  such  time  before  the  completion  ae 
the  court  may  judge  proper.  In  the  case  of  United  8taU9  v. 
Holmes^  1  W^  Jr.  1-11,  it  was  the  opinion  of  the  court  there, 
under  the  act  of  Congress  of  general  character,  similar  to  the 
enactments  of  the  code  of  Tennessee  on  this  subject,  that 
{hough  the  court  has  no  power  to  punish  as  for  contempt  the 
publication  during  trial  of  the  testimony  taken  in  a  cause, 
yet  it  had  the  power  to  regulate  the  admission  of  persons 
within  its  own  bar,  and  the  proceedings  there,  and  to  exclude 
any  person  from  coming  or  remaining  in  for  the  purpose  of 
taking  testimony,  against  the  order  of  the  court,  for  publica- 
tion  during  the  trial. 

It  must  be  obvious  to  all  persons  conversant  with  the  ad- 
ministration of  the  courts  the  absolute  necessity  of  exercising 
upon  occasions  the  power  to  prevent  the  publication  of  testi- 
mony and  other  proceedings  while  the  trial  is  going  on.  The 
safe,  effectual,  and  pure  administration  of  the  law  would  be 
difficult  and  often  impossible  did  not  the  courts  possess  the 
right  and  the  instant  power  to  enforce  the  right. 

Certamly  it  is  improper  in  a  court,  ordinarily,  to  transact 
its  business  in  private,  or  arbitrarily  and  unnecessarily  to  ex- 
elude  the  public  or  any  person  from  the  court  who  demeans 
himself  respectfully  and  quietly.  Publicity  is  a  vast  influence 
to  secure  careful,  wise,  and  honest  administration  of  official 
power.  No  order  abridging  publicity  ought  to  be  made,  unless 
proper  to  secure  the  correct  and  effective  administration  of  the 
law  ui>on  a  case  where  the  publicity  would  be  likely  to  defeat  it. 
Buch  order  need  be  rarely  made,  and  is  never  proper  except 
when  necessary  to  effect  the  ends  of  justice  in  respect  of  the 
particular  case  in  hand.  After  all,  the  power  and  the  mode 
of  preventing  publication  must  rest  largely  in  the  discretion 
of  the  judge.  It  is,  in  its  nature  and  the  occasions  and  man- 
ner of  its  exercise,  ordinarily  without  the  possibility  of  control 
by  a  supervising  court. 

Upon  the  principles  declared  in  this  opinion,  these  causes 
must  be  dismissed  from  this  court,  and  the  supersedeas  granted 
herein  be  discharged. 

PowKB  or  CouBTS  TO  PuKUH  fOK  OoMTBMPT:  See  note  to  Piper  v.  Prnt* 
mm,  61  Am.  Dec  442;  extended  note  toOlatiy.  People,  12  Id.  ITS-ISS^  die* 
euadng  the  mibjeet  of  oontempts,  and  ehowiag  the  power  of  inferior  ooorte  te 
pmiiah  for  oootempt:  Note  to  Ea^peuieOraeet  79  Id.  630. 
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JUDOMSHT   lOB   CoimMR   IB   YlLZD  WirHOOT   AXT   RSGRAL    OT   FaOIB 

OowgriTUTUio  THB  Ck>iiTKicPT:  JBouUm  T.  Suae,  87  Am.  Dec  49;  eonCra,  see 
note  to  Pmpk  ▼•  TWncr,  52  Id.  903.  Statemmit  of  faote  need  not  be  made 
nikleM  the  etatate  reqoiree  it:  Chnrdi  on  Habeee  Corpas,  eea  S40L 

No  APFlALp  WbXT  OV  BbBOB,  OE  OtHXB  PBOdflB  OF  RiTXBW  18  Aixown» 

fBOK  JxTDQKEKT  OF  FzNB  OB  CoKifixicsiiT  FOB  OoimicPT:  See  note  to  SiaU 
T.  IToocf^fiy 42 Am. Dea  102;  note to^eelv. State, tSOld, 218;  Baatonv. SiaU, 
87  Id.  49;  extended  note  to  Clarh  ▼.  Pwpk,  12  Id.  184»  186,  showing  soom 
oaaes  to  the  oontrary. 

HaBXAS   COBFUS    ICAT    BS    USID   TO   AtTAOK   JuDOKSHTB   of   OoifTKMPT 

which  are  void  for  want  of  jnriadiotioii;  See  note  to  BiuUm  y.  SkO/e,  87  Am. 
Deo.  61;  WiUktmmm'e  Com,  67  Id.  874|  note  805;  Jb  parU  Shaw,  70  Id.  65; 
note  to  CommonweaUh  ▼.  Leefy,  26  Id.  49;  note  to  Peopk  t.  IVriwr.  62  Id. 
803;  note  to  Sx  pasU  Oraee,  79  Id.  636. 

Appkal  fbok  JuDoicsNT  DisioaBiBo  Wbtt  of  Habbas  Ck>BPU8  win  nol 
be  entertained  by  the  enpremeooart  of  Tenneeiee:  Lea  r.  WkUe,  67  Am.  Dee^ 
699.  For  etatatory  proviatona  coaoeniiag  appeele  ia  kasbeae  eorpm  oaiee,  urn 
Church  on  Habeas  Corpus,  sea  388. 

Erbobs  ahb  Ibbbovlabuxbs  abb  hot  Rbvuwablb  on  Habbas  Oobtus: 
See  notes  to  B»  pcarte  OSmm,  91  Am.  Dea  663;  ChmmonweeMk  ▼.  Ledt^,  28 
Id.  49. 

BviDXNOB  nr  Cabi  of  OoMMmfBHT  vnt  Comtdcft  of  Coubt  cahbot  bs 
fix-BZAMZNiDOB  Habbab  Cobfub  bt  Aboihbb  Coubt:  See  WUttammm'eOat^ 
67  Am.  Deo.  874. 

Habbab  Cobpub  xb  Rbkbdt  fob  Etbbt  Illboal  Ihfbibobicbbt:  See 

ooUeoted  cases  in  note  to  WUBomuom^e  0cm,  67  Am.  Dea  396. 

AflBAiLiNo  Judombhtb  fob  CoMTBifpT  BT  Habxab  Cqbfub:  See  Church 
on  Habeas  Corpus,  sees.  306-346. 

Tbb  pbznoipal  cabb  wab  oitbd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  power  to  punish  for  contempt  is  absolutely  essential 
to  the  exeroiie  of  judicial  authority,  and  ia  inherent  in  every  court.  So  vital 
ia  this  power  to  the  respectability,  safety,  and  exirtenoe  of  the  Judicial  de- 
partment of  the  government  that  it  has  been  held  that  the  judgment  of  a 
court  in  puniahment  for  oimtempt  ia  not  subject  to  revision  by  appeal,  writ 
of  error,  eerUorari,  or  otherwiae,  although  audi  judgment  may  be  void  on  ita 
fooe.  The  remedy  to  teat  the  legality  of  the  imprisonment  ia  by  the  writ  ol 
kabeoM  eorpw:  Samden  v.  Ifetoa(f,  1  Tenn.  Ch.  428.  A  court  of  equity  has 
authority  to  puniah  by  impriaonment  a  violation  or  diiregard  of  ita  dacreea; 
and  though  the  phraaeology  of  the  decree  violated  is  inartificial  and  oboeura, 
it  doea  not  ezcuae  the  party  if  ita  apirit  and  intent  ia  manifaat  and  free  from 
doubt.  His  simple  duty  is  to  obey:  Blabr  v.  ^elwn,  8  Baxt.  6.  Action  of 
judge  or  court  on  writ  of  kabeae  carpme  cannot  be  reviewed  by  any  form  d 
procedure:  State  v.  Wamer,  18  Lea»  71,  77,  82;  State  v.  Taxktg  Diatriet,  16 
Id.  243.  In  commenting  upon  the  principal  caae  in  State  v.  .^Vmo^  24  W.  Ya. 
442,  443,  S.  C,  49  Am.  Bep.  267,  Preaident  Jdhnaon  of  the  supreme  court 
of  appeals  considered  that  it  properly  decided  nothings  except  that  a  judg- 
ment for  contempt  by  an  inferior  court  could  not  be  reversed. 

POWBB  OF  COITBT  TO  PBBVBNT  PuBLIGATIOM  OF  BviDBNCU  OB  PbOOBBDIVOB. 

— The  freedom  of  the  press  is  the  keystone  of  liberty;  and  the  coostitu* 
tional  proviaioQ,  "that  every  person  may  freely  speak,  write,  and  publish 
on  aU  subjects,  being  reaponaihla  for  the  abuae  of  that  liberty,**  applies  As 
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eoodiiet  and  character:  Stortp  v.  People^  79  UL  45.  Ik  miut  ba  and 
»  cheerfully  conceded  that  public  jounala  have  the  right  to  critieiM  freely 
the  acta  of  all  pablio  officen,  exeeatiYe,  legidatiTe,  and  jndidaL  It  ii  a 
conrtitatiaiial  piiTilege  that  eren  the  legiilatiire  cannot  abridge.  The  pteei 
haa  a  right  to  comment  upon  the  prooeedingB  and  decisioM  of  conrt%  to  dia- 
coaa  their  correctnees,  and  the  fitnen  and  mifitnete  of  the  jndgea  for  their 
atationa*  and  the  fidelity  with  which  they  perform  the  important  trusts  re- 
posed in  them.  Bat  snch  critieism  shoaM  always  be  Jiist»  and  with  a  Tiew 
to  promote  the  pablio  good.  The  press  may  even  suggest  error.  Bat  all  this 
nmai  be  done  in  a  decent  and  temperate  manner,  in  the  language  and  with 
the  Tiews  of  fair  criticism,  and  with  a  Tiew  tp  oensare  what  is  apparently 
wrong.  No  fslse  or  dishonest  motiyes  most  be  assigned  to  any  party:  SicOe 
▼. /Wiiv  24  W.  Va.  478;  ^lote  ▼.  JforriU;  Id  Ark.  884;  IhmauU  y.  BeU&m,  10 
Qnebee  L.  "EL  247.  While  the  presshas  a  right  to  critidBe  judicial  prooeed- 
ings,  any  material  departure  from  the  trad  in  doing  so  may  be  posished  by 
the  coarta  as  a  contempt:  DtutamU  ▼.  BeUeam,  10  Id.  247;  and  a  court  will 
punish  aa  for  a  contempt  those  who  make  the  public  action  of  its  proceed- 
ings the  vehicle  of  a  libel;  but  while  it  has  the  power  to  restnin  the  publica- 
tion of  its  proceedings  pending  litigation,  it  will  not  restiain  the  publication 
of  every  nnkir  report  pnrporting  to  represent  what  takes  place  in  court:  8iai§ 
V.  MorriH,  16  Ark.  884;  Brook  v.  Amt,  29  L.  J.  Ch.  616;  H.  0.,  6  Jar.,  K.  8., 
1QS6;  8  Week.  Bep.  688.  But  while  the  ooorts  treat  the  press  with  chari- 
table consideration,  they  recognias  thei  dstinotion  between  the  liberty  ol  the 
press  and  ita  unbridled  license;  and  it  U  evident  to  even  a  casual  observer  of 
the  present  day  that  the  press  ii  attemptmg  to  nsoxp  the  functions  of  the 
courts.  It  is  intruding  into  legal  affiun,  and  the  adminittratian  of  justice  ii 
threatened  by  sensationsl  and  nnscmpulous  newspapers.  Newspapers  should 
not  be  allowed  to  invade  the  ssnotity  of  ooorts  of  justice,  assail  litigants,  in- 
timidate witnesses,  and  dictate  the  verdict  of  juries  and  the  judgments  of 
the  courts.  They  should  not,  when  th^  deem  it  necewary  to  suit  their 
fsnqr  or  increase  their  circulation,  be  permitted  to  pour  into  a  community 
their  opinion  of  cases  about  to  be  tried.  The  great  journals  of  different  cities 
are  breaking  down  the  barriers  of  the  past  and  aamming  authority  to  com- 
ment on,  criticise,  condemn,  or  approve  proceedings  pending  in  our  courts  of 
Justice.  They  poor  into  every  home  their  opinion  of  an  undetermined  cause. 
They  condemn  the  accused  before  the  evidence  ii  heard,  name  the  amount 
tha  verdict  ought  to  be^  and  the  day  the  jury  will  decide.  Through  the  long 
struggle  of  months  to  secure  twelve  impartial  jurors,  newspaper  attacks  are 
read  by  the  summoned  dtiaens.  If  a  dtisen,  through  ignorance  or  worse, 
chances  to  say  a  word  in  favor  of  defendant  to  any  one  summoned  as  a  juror, 
the  press,  amaaed  at  the  villainy,  demands  that  an  example  shall  be  made  of 
the  offender.  Yet  the  press,  with  msgnifieient  audacity,  taints  fhe  panel 
every  day. 

This  unbridled  license  of  the  press  is  wrong,  and  should  be  checked  before 
the  waning  powers  of  the  courts  are  impotent  to  stop  its  progress.  All  good 
citizens  will  admit  that  he  who  willfully  and  wantonly  assaili  the  courta 
by  groundless  accusations,  and  thereby  weakens  the  public  confidence  in 
them,  commits  a  great  wrong,  not  alone  against  the  courts,  but  against  the 
people  of  the  state.  The  remedy  for  this  wrong  is  either  by  injunction,  ex- 
clusion of  reporters  from,  the  bar,  or  by  punishment  for  contempt.  The  last 
remedy  is  the  most  speedy  and  efficacions,  and  has  been  repeatedly  resorted  te 
to  prevent  the  publication  of  judicial  proceedings  tending  to  check  or  ob- 
struct the  administration  of  justice.   The  power  of  courts  to  punish  for 
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•ontempto  is  nnquefltioiied,  in  the  absence  of  ftatntory  proriaana  witbdzav- 
log  or  limiting  it,  bat  this  power  can  be  justified  by  neceasity  akne^  sad 
should  rarely  be  exercised,  and  never,  ezoept  when  the  neceasi^  is  plain  and 
vnmistakable.  **  It  is  not  given, "  said  President  Johnson,  in  tiie  well-ooB> 
sidered  case  of  Staie  ▼.  Frmo,  24  W.  Va.  477,  &  0.,  49  Am.  Bep.  257,  «*for 
the  private  advantage  of  the  judges  who  sit  in  the  oonrt^  bat  to  piosoiws  t» 
them  that  respeet  and  regard  of  which  coorts  osnnot  be  deprived  and  main- 
tain their  nsefalness.  It  is  given  that  the  law  may  be  administered  6urly 
and  impartially,  nninterrapted  by  any  inflnence  which  mij^t  affact  tlMijgfats 
ef  the  parties  or  bias  the  minds  of  the  judges;  that  the  ooort  may  <*«i»»«»««if 
that  respect  and  sanctity  so  essential  to  make  the  law  itself  respected;  and 
that  the  streams  of  justice  may  be  kept  pore  and  uncomipted.  If  tiie  conrt 
is  BcandaliKMl,  and  its  motives  or  integrity  impeached^  in  regard  to  offidat 
acta  or  conduct,  the  oonaequences  csnnot  be  otherwise  than  banefuL  The 
administration  of  the  law  is  embarrassed  and  impeded,  the  passions  oftsn 
unconsciously  roused,  the  rights  of  the  parties  endangered,  and  a  calm  and 
dispassionate  discussion  and  investigation  of  causes  prevented.  The  publis 
have  a  prof oond  interest  in  the  good  name  and  fame  of  their  oourta  of  Justies^ 
and  espeeiBlly  of  the  courts  of  last  resort  Eveqrthing  that  afieots  the  weQ- 
being  of  organised  society,  the  rights  of  property,  and  the  life  and  liberty  of 
the  dtiaen  is  submitted  to  their  final  dedaion.  Theconfidsnoeof  thepobliein 
the  judioisry  should  not  be  wantonly  impaired.  It  is  all-inq^wtant  to  the  das 
and  eflident  administration  of  justice  that  the  courts  of  last  reaort  ahonU 
in  a  full  measure  the  entire  confidence  of  the  people  wlioee  lawn  tiicy 
'  Courts^  therefore^  look  with  great  disfavor  upon  the  pnbliea- 
tion  of  pending  proceedings;  and  there  is  abundant  antfaerity  to  support  the 
proposition  that  the  publication  in  a  newspaper  ol  an  article  commentiBg 
upon  proceedings  in  court  then  pending  and  undetennined,  or  reflaolinx  upon 
the  courts  the  jury,  the  parties,  or  the  dficers  oi  the  courts  with  reteanee  to 
the  suiti  in  sudi  a  way  as  to  influenoe  the  dsdeinn  of  the  controversy,  by 
prejudidng  the  public  mind  with  respect  to  the  partiea  to  the  cause  or  the 
merits  thereof,  or  to  otherwise  impede,  embazxass^  obstmeti  or  cormpt  the 
administration  of  justice,  and  with  that  obvions  purpooe,  is  a  contempt  of 
court,  and  punishable  by  attachment;  HolBmgtwortk  v.  Ihume,  WalL  OL  OL 
77,  102;  Oooley  on  Torts^  424;  Ohuroh  on  Habeas  Ooipas,  sec.  839;  Aoto 
V.  FrtWt  24  W.  Va.  416;  &  a,  49  Am.  Bep.  257;  JUaUer  qf  Impeaekmemt  ^ 
Paraons,  1  OaL  app.  541,  545;  Champkn*9  Gate,  2  Atk.  409;  People  v.  JVw, 
1  Oaines,  484,  518;  Betpiibika  v.  Pcuemore,  3  Testes,  441;  8.  a,  2  Am.  Dee. 
888,  note  391;  Temwy's  Cbse,  23  N.  H.  162; /a  Jfotfer  q/^  JTooi^  83  N.  a  397; 
ReapubSea  v.  Oewaid,  1  DalL  319;  &  a,  1  Am.  Deo.  246;  Stmrot^B  Cam^  48 
N.  H.  428;  PtopU  v.  Wiimm,  64  HL  195;  &  a,  16  Am.  Bep.  528;  RtgiMa  v. 
0'2)oiiyAcr/lj^,50ox0.a348;  2%:AtofM  v.  2V:ift&oni^  22  K  T.,  K.  a,  K^ 
39  L.  J.,  N.  8.,  Oh.  398;  18  Week.  Bep.  621;  Femon  v.  remon,  40  L.  J.,  N.  8., 
Oh.  118;  S.0.,23  L.T.696;  19  Week.  Bep.  404;  Brwk  v.  JRom^  29  L.  J., 
K.  S.,  Oh.  616;  8.  0.,  8  Week.  Bep.  688;  6  Jur.,  K.  8.,  1025;  ^UImst.  Htt* 
heri,  33  L.  J.,  K.  a.  Oh.  294;  Regha  v.  ParneO,  14  Ooz  a  a  474;  JBs  parte 
Turner,  3  Mont  D.  &  D.  523;  GtecU  v.  Sharp,  52  L.  J.,  N.  &,  Oh.  134;  &  O, 
48  L.  T.,  N.  a,  64;  31  Week.  Hep.  227;  Regkia  v.  Ona&w,  14  Obz  0.  O.  358; 
Re^^bui  ▼.  SBpunrth,  14  Id.  371. 

Thus  newspaper  artides  commenting  on  affidavita  pendemte  Hie,  and  attrib- 
uting falsity  to  them,  or  holding  up  the  makers  to  ridicule^  and  character- 
ising  their  conduct  as  utterly  disgraceful,  constitute  a  contempt  of  court  for 
whidk  the  printers  may  be  committed  to  prison:  ^efliii  v.  Herbert,  9 1*  T.» 
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ir.  &,  eSfi;  a  C,  12  Week.  Rep.  3r.2;  10  Jur.  62;  33  L.  J.»  N.  8.,  Ch.  2M. 
80  ebuging  a  ooart»  officially,  in  a  newspaper,  with  bribery,  is  a  poniahable 
eonteaipt:  State  ▼.  MorriU,  16  Ark.  384;  or  to  pablish  that  the  jndges  of  the 
Ripreme  eoart,  singly  or  en  fiuisw^  ''moved  from  that  becoming  propriety 
so  indiepenaable  to  secure  the  respect  of  the  people,  and  throwing  aside  ths 
ermine,  roshed  into  the  mad  contest  of  politics,  nnder  the  exeitement  of 
dmma  and  flag8,''etc:  Beparte  Moore,  63  N.  0.  397;  or  to  publish  aa  artiola 
representing  proceedings  as  vezatioas,  and  that  the  witnesses  have,  in  their 
eridenoB,  been  gnilty  of  perjnxy:  LUHer  v.  Thamjmon,  2  Beav.  129;  or  aa 
article  oslcnlated  to  excite  feelings  of  hostility  towards  persons  who  are 
liable  to  be  tried  on  a  criminal  charge:  Begina  ▼.  O'Dougherty,  6  Cos  O.  0. 
348;  or  to  pnblisk  in  a  newspaper,  in  exiemo,  a  petition  for  winding  np  a 
eompany,  eontalning  charges  of  frand  against  the  directors,  and  before  the 
petition  is  heard  in  court:  In  re  CheUenham  «<e.  C  <*  If.  (7o.»  L.  R.  8  Bq. 
580l  80  to  assert  of  and  concerning  the  grand  jnry  as  a  body»  while  they 
are  sitting,  that  they  are  incompetent  to  disehaige  their  duty,  or  to  make 
nieh  aa  Bssmiion  <wiMsowii«g  any  indiridnal  on  the  Jnry,  in  his  official  oapa* 
dty,  is  oontemptnoos:  In  re  Hook,  8  City  Hall  Reo.  64;  so  is  an  article 
in  a  pnbiio  newspaper  commenting  on  the  disagreement  of  the  jnry  in  a 
criminal  ease  in  a  manner  calenlated  to  inflnesoe  against  the  aoooaed  the 
minds  of  persons  who  might  snbseqnently  be  called  on  to  set  as  jnrors  in 
Uiat  and  other  cases  of  a  similar  natare  which  are  pending:  Begina  ▼. 
(yikmgherijf,  6  Cox  C.  0.  348.  80  where  the  proprietor  of  a  newspaper 
pnbiiahes  in  his  jonmal,  during  the  pendency  of  an  election  petition,  a  series 
el  articles  calenlated  to  interfere  with  the  dne  coorse  of  justice,  intended  to 
prejndioe  the  pnlilio  mind  against  the  petitioner,  to  prevent  witnesses  sfEbrd- 
ing  him  tiieir  evidence,  to  deter  him  from  prosecnting  his  petition,  and,  if 
abandoned  by  him,  to  deter  any  other  qualified  person  from  becoming  a  peti- 
tioner in  his  stead:  Maeartneg  v.  Corry,  7  L  R.  C.  Lb  242.  A  publication  in 
a  newspaper  when  and  where  a  court  is  sitting,  referring  to  a  case  pending 
therein,  and  charging  the  judges  with  havings  in  a  political  caucus,  advised 
the  action  out  of  which  the  case  arose,  and  with  having  pledged  themselves 
to  the  caucus  to  adjudge  its  action  legal,  and  to  decide  the  case  before  an 
spproaehing  political  convention,  is  a  contempt  which  may  be  summarily 
pvnished:  State  v.  Frew,  24  W.  Va.  416;  S.  C,  49  Am.  Rep.  257.  A  person 
who  threatened  a  petitioner  to  publish  concerning  her  a  statement  of  faots^ 
unless  her  petition  were  withdrawn,  was  held  guilty  of  contempt  of  courts 
and  sentenced  to  pay  a  fine  of  three  hundred  pounds:  Bob  parte  Chetwynd,  10 
Jur.y  N.  8.,  1188.  80  is  it  a  contempt,  punishable  by  attachment  for  a 
father,  who  has  no  interest  in  a  pending  suit  in  equity  containing  serious 
charges  against  respondents,  but  who  was  interested  in  a  suit  at  law  brought 
by  his  son  against  one  of  the  respondents^  in  which  his  son  was  unsuooeasful, 
to  canae  copies  of  the  bill  to  be  printed  and  extensively  circulated  among 
the  persons  with  whom  the  respondents  had  business  relations,  saying  that 
be  would  and  could  stop  the  proceedings  in  equity,  if  the  respondents  would 
pay  him  one  thousand  dollars,  which  was  the  sum  he  had  been  compelled  to 
pay  in  his  son's  lawsuit:  Tenneg'e  Oaee,  23  K.  H.  162. 

And  the  publication  of  an  article  by  any  person,  oven  in  a  newspaper  at  a 
place  remote  from  that  where  the  court  is  being  held,  eonceming  a  case  pend- 
ing in  court,  and  which  has  a  tendency  either  to  prejudice  the  public,  to  cor> 
mpt  the  administration  of  justice,  to  influence  the  court  by  a  threat  of 
"popular  damor,''  or  to  reflect  on  the  tribunal,  the  parties,  the  jurors,  the 
witnesses,  or  the  counsel,  is  a  contempt  of  court  punishable  by  attachmsnti 
Ajc.  Dec.  Vol.  XCVm'27 
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People  v.  WUeon,  64  Dl.  195;  S.  C,  16  Am.  Rep.  528.    Very  closely  allied 
with  the  publicatioa  of  proceedings  in  court  is  the  making  of  inflammatofy 
speeches  concerning  them.    As  hostile  criticism  in  pnblio  newspapers  on  the 
oondnot  of  persons  against  whom  aerinunal  information  for  coospirscy  is 
pending  is  a  contempt:  Regina  ▼.  Pamett,  14  Coz  C.  C.  474;  so  it  is  to  addxess 
pnblio  meetings,  exciting  agitation,  and  alleging  that  the  defendant^  agsinsft 
whom  an  indictment  for  crime  has  been  found,  is  not  gnilty;  that  there  is  a 
eonspiraoy  against  him,  and  that  he  cannot  have  a  fair  triaL    The  covirt  may 
fine  or  imprison  in  its  discretion:  Begma  v.  Onehw  and  WhaSesf^  L.  IL  9  <^  B. 
219;  S.  C,  5  Moak  Eng.  Rep.  443;  12CozC.O.  358;  lUgkuiY.  Sk^pworikamd 
De  Cattro^  L.  K.  9  Q.  B.  230;  &  C,  5  Moak  Eng.  Rep.  456;  12  Coz  G.  Q.  371; 
wnira:  Bex  ▼.  Oilham,  I  Moody  ft  M.  166.    In  Eeury  y.  EUu^  49  Iowa»  205^ 
it  is  held  that  in  a  proceeding  for  the  punishment  of  a  contempt  growing  out 
of  publications  alleged  to  be  false,  scandalous,  and  defamatory,  erideooe  is 
admissible  to  show  the  meaning  and  intent  of  the  publications.    Bat  the  bet- 
ter opinion  seems  to  be  that  a  good  intent  is  no  justification  for  pablications 
reflecting  upon  pending  judicial  proceedings.    It  may  mitigate  the  punish- 
ment»  but  does  not  excuse  the  crime.    The  meaning  and  intent  of  a  published 
article  are  to  be  determined  by  a  fair  interpretation  of  the  language  used, 
and  are  matter  of  law  for  the  court  as  to  whether  or  not  they  constitute  a 
contempt;  and  any  disclaimer  on  the  part  of  the  publishers  as  to  any  intstt- 
tional  disrespect  to  the  court  is  not  a  sufficient  ground  for  discharging  a  mle 
to  show  cause  why  an  attachment  should  not  issue.    But  courts  are  lenient^ 
and  are  not  disposed  to  press  this  class  of  contempts  to  extreme  measures.    U 
the  publication  hardly  amounts  to  a  criminal  contempt,  or  though  the  printer 
has  commented  in  severe  and  opprobrious  terms  upon  pending  judicial  pro- 
ceedings, if  he  appears  and  disclaims  any  disrespect  towards  the  court  or  its 
officers,  or  the  jury,  counsel,  eta,  asserts  that  he  had  no  intention  of  in- 
terfering with  the  due  course  of  Justice,  and  makes  an  humble  apolqgy,  the 
court  will  seldom  go  further  than  to  reprimand  him,  and  impose  costs  upon 
him,  or  apportion  the  costs  in  its  discretion.    But  the  publisher  is  sometimes 
fined,  and  may  even  be  committed  to  prison:  People  v.  WUeon^  64  IlL  196; 
&  0.,  16  Am.  Rep.  528;  People  v.  #Veer,  1  Gaines,  484^  518;  Morrimm  v. 
Moai,  4  Bdw.  Gh.  25;   Tiehborne  v.  TMionw,  22  L.  T.  65;  S.  C,  39  L.  J.. 
K.  8.,  Ch.  398;  18  Week.  Rep.  621;  PeopleY.Few,  2  Johns.  290;  In  re  CM^ 
ienham  efe.  C.  «*  VT.  Cb.,  L.  R.  8  Bq.  580;  Begina  v.  0*Do¥gkerig,  5  Cox  C.  C 
348;  DueaamU  v.  BeUeau,  10  Quebec  L.  R.  247;  FeOin  v.  Herbert,  9  L.  T., 
K.  a,  635;  a  C,  12  Week.  Rep.  332;  10  Jur.,  K.  8.,  62;  33  L.  J.,  N.  &,  Gh. 
294;  Ma  parte  Moore,  63  K.  G.  897. 

In  cases  not  aggravated,  the  court  will  sometimes  refuse  to  make  abeolnte 
the  rule  for  an  attachment:  People  v.  Few,  2  Johns.  290;  and  will  under  the 
proper  circumstances  refuse  a  motion  to  commit  without  costs:  Begimn 
V.  PameO,  14  Gox  G.  G.  474;  Dauf  v.  Sley,  L.  R.  7  Eq.  49;  Morrimm  v. 
Moat,  4  Edw.  Gh.  25;  Btionoe  Ayrte  Oa$  Co.  v.  WUie^  29  Week.  B^  43. 
But  where  a  printer  is  under  a  mle  to  show  cause  why  an  attachment  shonld 
not  issue  against  him  for  a  contemptuous  publication,  a  mere  excuse^  witii- 
out  appearance,  is  not  a  sufficient  ground  for  discharging  the  mle^  and  will 
only  a£fect  the  question  of  punishment:  People  v.  Wtieon,  64  HL  195;  a  G., 
16  Am.  Rep.  528.  Where  a  newspaper  publisher  has  been  committed  to 
prison  for  commenting  upon  affidavits  pendente  Ute,  holding  up  the  makers 
thereof  to  ridicule,  and  characterizing  their  conduct  as  utterly  disgraceful, 
ten  days  lying  in  prison  and  an  humble  apology  to  the  court  is  sufficient  te 
purge  his  contempt.    It  is  not  necessary  that  he  should  apologise  to  tboes 
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i  whoM  character  he  attacked.  An  apology  to  the  ooort  la  ■nffioient  for 
hiadiacharge:  FeUdn  v.  Herbert,  9  L.  T.,  N.  S.,  635;  S.  C,  12  Week.  Rep.  332; 
10  Jur,,  N.  &»  62;  33  L.  J.,  N.  8.,  Ch.  294.  A  litigant  who  has  himaelf  supplied 
tha  navapaper  with  the  information  upon  which  oommenta  are  founded,  tend- 
ing to  prejudice  the  partiea  to  the  aniti  ia  not  in  a  poaition  to  complain  of  the 
ecntempt:  Vemom  ▼.  Vermm,  23  L.  T.  606;  8.  C,  40  L.  J.,  K.  8.,  Ch.  118| 
19  Week.  Rep.  404.  There  are  aometimea  reaiona  why  the  proceedings  in  a 
canae  shoold  not  be  published,  eren  aeourately,  or  not  published  until  the  suit 
ia  terminated  In  such  cases  a  special  rule  will  be  made  prohibiting  thepnb* 
Kcation  of  the  testimony  and  other  proceedings  pending  the  proceedings^  and 
the  making  of  comments  thereon,  by  any  newspaper.  And  where  the  judge 
makea  an  order  forbidding  or  limiting  the  publication,  in  respect  to  time  or 
ctherwise,  a  TJoUtion  of  the  order  will  be  a  contempt  which  the  court  has 
powar  to  punish,  especially  if  the  order  itself  declares  such  an  act  to  be  con* 
tempt:  Ejhff  ▼.  Ckmeni,  4  Barn,  ft  Aid.  218;  StitaH  ▼.  iVop^  8  8cam.  895| 
Qveea  ▼.  O'Datiffkert^.  6  Cos  0.  a  848;  Dunham  ▼.  SkUe,  6  Iowa»  245.  The 
eoorti^  however,  will  be  slow  to  punish  the  public  press  further  than  censure 
for  commenting  upon  pending  judicial  proceedings  until  previous  warning 
haa  been  given  to  abstain  ther^mn:  Queen  v.  O'Dougherty,  euprct.  The  oourta 
alao  have  power  by  injunction  to  prevent  the  publication  of  pf^^^^g  judi- 
cial prooeedings:  BrwA  ▼.  Evam,  29  L.  J.,  N.  S.,  Ch.  616;  S.  0.,  6  Jnr. 
K.  &,  1025;  8  Week.  Bep.  688.  And  in  KUetU  v.  Shar^,  52  L.  J.,  N.  &, 
Gb.  134,  &  C,  48  L.  T.,  K.  8.,  64,  31  Week.  Bep.  227,  an  injunction  was 
granted  en  motion  in  an  actian  to  reatnin  a  party  to  the  action  f^om  a 
threatened  pubUcation  of  circulars  abusive  of  a  party  to^  and  tending  to 
prejudice  the  fair  trial  o^  the  action.  There  are  a  few  cases  apparently  de- 
nying the  above  principles,  but  it  will  be  observed  that  they  proceed  upen  the 
principla  that  no  privilege  can  be  claimed  or  admitted  for  a  judicial  officer 
except  anch  as  pertain  to  his  dfioial  acta.  The  judge  as  a  private  dtisen  is 
not  entitled  to  redress  his  grievancea  except  aa  other  dtiaana:  BiaU  v.  Frem^ 
24  W.Va.  479;  &  a,  49  Am.  Bep.  257. 

Thna  it  is  held  in  Mississippi  that  a  newspaper  article  publiahed  during 
the  ■eesiion  of  a  court  pending  the  trial  before  that  court  of  a  prisoner  in- 
dieted  for  murder,  and  charging  the  judge  preaiding  over  the  court  with 
being  an  aider  and  abettor  of  the  murderer,  is  not  a  contempt  of  the  courts 
bat  a  mere  libel  upon  the  functionary:  BaofarU  Hkieif,  4  Smedea  ft  11.  751, 
app.  So  an  assertion  with  respect  to  an  individual  member  of  a  grand  jury 
that  he  is  incompetent  to  the  dischaige  of  his  duty,  is  not  such  a  contempt  as 
will  induce  the  court  to  proceed  against  the  publisher  by  attachment:  In  re 
Hook,  3  City  Hall  Bee.  64.  With  respect  to  how  far  statutory  provisions 
specifically  enumerating  pansss  of  contempt  are  a  limitation  upon  the  power 
ol  the  court  to  punish  for  any  other  contempts,  there  ii  some  diversity  of 
opinion.  The  statute  of  California  in  relation  to  contempt  has  been  held  to 
be  a  limitation  upon  the  power  formerly  ezerdaed  by  courts  to  punish  for  oon- 
tempti  OaOandY.  OaSand,  44 CaL  475.  In  8UUe  v.  MarrUl,  16  Ark.  384,  it 
waa  held  that  the  Arkansas  statute,  so  far  as  it  sanctioned  the  power  of  the 
courts  to  punidi  as  contempts  the  acts  therein  enumerated,  "  and  no  others," 
waa  merely  declaratory  of  the  common  law;  and  that  the  prohibitory  clause 
was  entitled  to  respect^  as  an  opinion  of  the  legislature,  but  was  not  binding 
upon  the  courts.  Libelous  publications  were  not  enumerated  in  that  statute 
among  the  specified  causes  of  contempt,  but  the  court  held  that  they  might  be 
punished  sa  such.  In  Dunham  v.  State,  6  Iowa,  245,  and  Storey  v.  People^  79 
DL  45,  however,  the  court  confined  itaelf  to  the  enumerated  clauses,  which 
did  not  specify  such  pubUcatJoaa  aa  contempts.    In  the  former  of  theee  two 
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the  oonrt  held  that  the  publication  of  articlefl  in  a  newapaper 
ing  npon  the  conduct  of  a  jndge  in  relation  to  oaoses  pending  in  hia  iXMUi^ 
and  which  were  dispoeed  of  before  the  pablioation,  or  llie  pablioatioa  of  tba 
evidence  and  the  arguments  of  counsel  in  a  case  undispoeed  of,  in  ^rhiok 
there  was  no  rule  of  court  prohibiting  such  publication,  however  unjast  and 
libelous  the  publication  might  be,  did  not  amount  to  "contemptaoos  or  in- 
solent behavior  towards  the  court,"  and  were  not  calculated  "to  fmpede^ 
embarrass,  or  obstruct  the  court  in  the  administration  of  the  law,"  in  andi  n 
way  88  to  justify  the  summary  punishment  of  the  printer,  under  aeetiaa  M  ol 
the  code  lelatizig  to  contempte.    In  the  latter  case  it  was  held  that  luidar 
the  constitution  and  laws  of  Elinois  as  they  then  existed,  a  pahlication^ 
however  libelous,  if  not  directly  oalonlated  "to  hinder,  obstruct^  or  delay 
courts  in  the  exercise  of  their  proper  fnnctians,'*  ooold  not  be  treated  and 
tammarily  punished  as  a  contempt  of  court    Ihe  power  to  punish  this  ciaaa 
of  contempts  was  taken  from  the  federal  oonrti^  at  least  from  the  distriet 
and  circuit  courts,  by  the  act  of  Congress  of  1881:  See  act  of  ICareh  2,  1S3I, 
i  Stats,  at  Large,  487;  U.  &  R.  &,  see.  725;  Jb  parie  Eabmmm,  19  WalL 
605.    This  act  deprived  those  eonrfcs  of  the  oommon-law  power,  to  protaefc  by 
the  process  of  contempt  their  sniton^  witnesses,  officers,  and  themselviea 
against  libeb  of  the  press,  though  published  and  oiroalated  pending  the  trial 
of  a  cause  therein;  but  it  did  not  withdraw  from  them  the  power  of  ex<dnd- 
ing  reporters  from  within  the  bar  pending  the  trial  of  a  cause:  UnUedStatm 
V.  ffobnegf  1  WalL  Jr.  1,  11.    In  this  case  the  eourt  made  an  order  that  no 
person  should  be  admitted  within  the  bar  for  tha  puipooe  of  reporting,  ex* 
oept  on  condition  of  suspending  all  publication  until  after  the  trial  was  oaBi- 
eluded.    A  petition  on  which  judgment  has  been  finally  prononneed,  bnt 
on  which  the  order  has  not  been  drawn  up^  ii  a  '*pencUng  proceeding**:  Mm 
parie  Turner,  8  Mont.  D.  ft  D.  628. 

It  has  been  held  that  the  pendency  <^  proceedings  is  not  requisite  to  givo 
a  court  jurisdiction  to  punish  a  contempt  committed  in  pubUshiag  its  pro- 
ceedings: See  case  last  cited;  State  v.  MorriO,  16  Ark.  884;  but  the  betfesr 
opinion  is  that  even  libelous  newspaper  comments  upon  judicial  prooeedin^i^ 
in  cases  which  have  been  finally  decided  prior  to  the  publioation,  cannot  ba 
treated  and  punished  as  a  contempt:  State  v.  Andermm,  40  Iowb»  907;  Cheadh 
V.  Stale,  110  Ind.  801;  S.  0.,  50  Am.  Rep.  199;  Dimtoa  v.  iSiftrit,  6  Iowa»  246$ 
Stttroe^e  Caee,  48  N.  H.  432.  So  the  publication  of  a  libel  en  a  grand  jniy 
or  on  any  member  thereor,  in  relation  to  any  act  already  done  by  them  in 
their  official  capacity,  but  which  has  no  tsndency  directly  to  impede^ 
rassi  or  obstruct  the  grand  jury  in  the  diioharge  of  any  of  its  duties 
ing  to  be  performed  after  the  publioation  is  made,  eaonct  be  snmmarilj 
pumshed  as  a  contempt:  Storeff  v.  People,  79  lU.  46. 

Notary's  CxBnnoATi  is  Prima  Fagix  Evnamn  ov  Fact  that  Hb 
Gatb  Notxob.  The  code  of  Tennessee  provides  that  *'  in  an  action  against 
the  drawer  or  indorser  of  a  bill  of  exchange  or  any  negotiable  piqper  pro- 
tested for  non-acceptance  or  non-payment,  the  notary's  certificate,  eiUier  in 
or  on  the  protest,  that  he  gave  notice  of  the  dishonor  of  the  paper  to  the 
drawer  or  indorser,  shall  be  ^^rima  faae  tnUlmet  of  the  fact  of  such  notioe.'* 

PRBaUKFTION  IN  FaVOR  OV  NOTARIAL  CkRTIVIOATB  MAT  BR  BbBUTTBD^  BO* 

BuRDBN«OF  PROor  18  ON  Dbvbndant.  A  notary  public  ii  a  puUio  offioet; 
and  when  he  certifies  that  he  has  done  an  official  act,  it  must  be  presumed, 
until  the  contrary  appears,  that  he  has  done  it  correctly,  if  there  is  no  statute 
or  rule  requiring  him  to  do  the  act  in  a  particular  manner.  This  presumption, 
however,  may  be  rebutted,  and  the  burden  of  proof  is  upon  defendant. 


April,  1868.]  Cabuthejls  v.  Habbbbt.  421 

Gabuthers  V.  Habbbbt. 

Wkut  Oornnrom  Dokioilb  or  "Ftjun  of  BunnH"  ov  Pabtt  Bv« 
muD  TO  Konci  n^  in  manj  c—ei,  a  mixed  qiuftion  of  Uw  and  fMl. 
In  doabtfiil  c—ea,  the  jury  should  be  instniofeed  m  to  wbat  in  kw  eoA* 
stitatee  a  '*pUoe  of  biiaineia»''  and  tho  ^vMstion  of  kot  shonld  be  lofl  to 
woeo^B 

BEATnoDiT  nr  Notary's  CRBnncATi,  Rdottal  of.  —A  notary's  state* 
ment  in  bisoertifieate  that  he  deUvered  a  written  notioe  of  protest  to  At 
and  left  the  same  at  A's  office,  may  be  rebutted  by  At  by  showing  that^ 
at  tha  time  the  notioe  was  said  to  havo  been  left  at  his  office^  he  had  no 
offioe. 

BouxiR  OF  Ddihohobxd  Paper  must  bi  Dhjorrt  nr  Oiyino  Kotioi  to 
Ihborsir.  If  the  latter  has  no  "place  of  bosines^"  bat  is  engaged  in 
court  ''nearly  aQ  the  time **  aa  jndge  thereof  diligence  reqnires  that  he 
shonld  have  notioe  in  person  or  at  hii  residsnoe. 

JuDOMBNT  for  plainiiffy  and  Caruthers  appealed.  Other 
&ct8  are  stated  in  the  opinion. 

Caruihen  and  Randolph^  for  Carathera. 

J!9U$  and  Jaekwn^  for  Harbert 

By  Court,  Habbisqn,  J.  There  are  two  queetions  presented 
for  otxr  determination  in  this  cause,  —  1.  Was  notice  given  to 
the  indorser,  Caruthers,  sufficient  to  charge  him?  2.  Was  the 
defendant  in  error — the  holder  of  the  note — barred  from 
maintaining  his  action  on  one  of  the  notes,  which  matured  on 
the  fourth  day  of  February,  1859,  six  years  having  expired 
before  the  adoption  of  the  amendments  to  the  constitution,  on 
the  22d  of  February,  1865? 

Payment  was  demanded  of  the  maker  of  the  notes  on  the 
day  they  respectively  fell  due,  and  was  refused;  and  on  the 
same  day,  as  it  appears  from  the  certificate  of  the  notary  pub- 
He,  he  '^  directed  a  written  notice  of  the  above  instrument  of 
protest  to  each, — John  P.  Caruthers  and  Marcus  J.  Wright, 
— and  left  the  same  at  their  respective  offices." 

The  certificate  on  the  protest  on  each  note  is  in  precisely 
the  same  words,  except  the  date  stated  as  the  date  on  which 
the  notices  were  directed  and  left, — the  4th  of  February, 
1859,  and  the  8d  of  September,  1859, —that  being  the  date  at 
which  the  notes  respectively  fell  due. 

At  the  several  dates  when  the  notes  fell  due,  and  when  the 
notary's  certificates  stated  that  the  notices  were  given  the  in- 
dorser,  John  P.  Caruthers  was  judge  and  chancellor  of  the 
eommon  law  and  chancery  court  of  the  city  of  Memphis 
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The  discharge  of  his  duties  as  judge  and  chancellor  required 
nearly  all  his  time.  He  was  usually  to  be  found  at  the  court- 
house. He  had  no  residence,  no  family,  no  ofSce  at  which 
he  performed  any  publicly  known  business.  He  had  two 
rooms  on  the  third  story  of  a  building  known  as  the  Blythe 
Building,  iu  the  city  of  Memphis,  in  which  he  had  Ub  library, 
or  a  portion  of  it,  and  in  which  he  lodged.  He  boarded 
a  part  of  the  time  during  his  judgeship  at  the  Oayoso  House, 
a  public  hotel,  and  perhaps  a  part  of  the  time  at  other  hotels 
of  the  city.  Before  he  went  upon  the  bench,  in  1854,  he  had 
an  office  in  the  city,  in  which  he  transacted  his  business, 
which  was  that  of  a  lawyer;  but  after  he  went  upon  the  bench, 
he  discontinued  his  said  office,  and  had  only  the  rooms  men- 
tioned. In  these  rooms  he  was  usually  to  be  fimnd  when  not 
employed  in  the  conrt*house  or  elsewhere.  The  witnoosoa 
state  that  if  they  had  occasion  to  find  him  on  business,  and 
had  no  knowledge  that  he  was  elsewhere,  that  they  abould 
have  gone  to  the  rooms  mentioned  to  find  him;  and  that  they 
had  been  in  these  rooms  for  the  purpose  of  haying  him  trans- 
act official  business,  granting  fiats  on  bills  for  injunctions, 
etc.;  and  that  there  had  never  been  any  offices  in  the  third 
story  of  the  building  mentioned  at  which  any  one  had  trans- 
acted his  ordinary  business. 

The  court  (the  late  Hon.  Thomas  O.  Smith  presiding)  in- 
structed the  jury,  "  that  if  they  believed  from  the  evidence 
that  the  defendant  had  an  office  at  which  he  had  transacted  his 
ordinary  business,  and  that  the  notices  of  the  non-paymectt  of 
ihe  notes  were  left  at  his  office  on  the  day  of  the  protests,  re- 
spectively, they  would  find  for  the  plaintiff;  and  in  deter- 
mining whether  the  defendant,  Caruthers,  had  such  an  office 
at  which  he  so  transacted  his  ordinary  business,  the  juzy 
would  exclude  from  their  consideration  the  bust  that  be  was 
usually  discharging  his  official  duties  in  the  court-hMUse,  and 
confine  themselves  to  the  inquiry  as  to  whether  he  had  a 
known  place  at  which  he  transacted  his  ordinary  business." 

The  court  refused  to  charge  the  jury,  at  the  request  of  de- 
fendants, that  the  notice,  in  order  to  charge  the  defendants, 
should  have  been  left  with  some  one  at  the  defendant's  office, 
or  it  should  be  shown  that  no  one  was  found  there,  upon  the 
proper  inquiry,  to  receive  it  To  these  instructions,  and  the 
refusal  to  give  those  asked  to  be  given,  the  plaintiff  in  error 
excepted  at  the  time. 

We  think  there  was  error  in  the  charge  of  the  courts  but 
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ncrne  in  his  refosal  to  charge  the  law  as  asked  for  by  plaintiff 
in  error. 

He  charged  the  jury,  as  we  have  seen,  that  "  if  they  belieyed 
from  the  evidence  that  defendant  had  an  office  at  which  he 
had  transacted  his  ordinary  business,"  etc. 

We  think,  in  view  of  the  particular  question  raised  by  the 
proof,  as  to  whether  the  office  at  which  he  had  at  one  time 
transacted  his  business  was  or  was  not  his  place  of  business 
at  the  time  the  notice  was  given,  the  charge  that  if  defendant 
had  an  office  at  which  he  has  transacted  his  business,  etc., 
was  ernmeous,  and  calculated  to  mislead. 

The  usual  way  of  showing  that  notice  was  delivered  or 
sent  to  the  indorser  is  by  the  certificate  of  the  notary;  and 
the  defendant  in  error  in  this  cause  relies  exclusively  upon 
the  notarial  certificate  to  show  that  the  notice  was  duly  given. 
Our  act  of  1820,  chapter  25,  section  4,  continued  in  sections 
1800  and  1801  of  the  code  of  Tennessee,  is,  that  "  in  an  action 
against  the  drawer  or  indorser  of  a  bill  of  exchange  or  any 
negotiable  paper  protested  for  non-acceptance  or  non-payment, 
the  notary's  certificate,  either  in  or  on  the  protest,  that  he  gave 
notice  of  the  dishonor  of  the  paper  to  the  drawer  or  indorser, 
shall  be  prima  facte  evidence  of  the  fact  of  such  notice.'* 

This,  as  was  said  in  OoUaday  v.  Bank  of  the  C/nton,  was  done 
to  save  the  parties  from  the  expense  of  taking  a  deposition, 
and  the  loss  of  rights  by  the  accident  of  death.  In  that  case, 
reported  in  2  Head,  57,  the  efiect  of  the  notary's  certificate  in 
or  on  the  protest  was  considered.  The  only  proof  of  notice  in 
that  case  was  the  certificate  of  the  notary  in  the  body  of  the 
protest,  to  wit,  '*  I  then  notified  the  drawers  and  indorsers." 

In  that  case  it  was  held  that  it  was  not  necessary  for  the 
notary  to  state  all  the  particulars  necessary  to  make  out  agood 
legal  notice,  under  the  law  merchant,  as  the  act  of  assembly 
did  not  expressly  require  it;  that  the  notary  is  a  public  offi- 
cer, and  when  he  certifies  that  he  has  done  an  official  act,  it 
must  be  presumed  that  he  has  done  it  correctiy,  unless  some 
statute  or  rule  requires  a  particular  mode,  until  the  contrary 
'appears;  that  it  is  only  made  prima  facie  evidence.  The 
presumption  might  be  rebutted,  and  the  burden  of  proving  the 
contrary  was  upon  the  defendant  (the  indorser). 

Now,  as  we  have  seen,  the  only  proof  of  notice  to  Caruthers 
is  the  certificate  of  the  notary  that  he  had  delivered  a  written 
notice  of  the  protest  "  to  each,  John  P.  Caruthers  and  Marcus 
J.  Wright,  and  left  the  same  at  their  respective  offices." 
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This  was  prima  facie  evidence  of  the  fact  that  the  notary  did 
deliver  the  notice  to  the  plaintiff  in  error,  and  left  the  same  at 
his  office,  for  so  it  is  stated;  and  although  the  notary,  under 
the  ruling  in  OoUaday  v.  Bank  of  the  Union  (which  we  do  not 
feel  inclined  to  disturb),  was  not  bound  to  state  all  the  particu- 
lars neoessarj  to  make  out  a  good  legal  notice,  under  the  law 
merchant,  yet  this  prima  facie  evidence — this  presumption  in 
favor  of  the  correctness  of  the  statement  made  by  the  notary — 
may  be  rebutted  by  the  plaintiff  in  error,  who  might  show 
either  that  the  statements  therein  were  in  point  of  fact  nntme, 
or  that  such  facts  did  in  reality  exist,  as  would  make  the  no- 
tice insufficient. 

Can  it  be  said  that  the  certificate  of  a  notary,  that  he  left 
the  notice  at  the  office  of  the  plaintiff  in  error,  was  sufficient, 
when  the  plaintiff  in  error,  in  rebutting  the  presumption  of  the 
correctness  of  the  fact  stated  by  the  notary,  as  he  has  a  right 
to  do,  has  shown  that  at  the  time  the  notice  was  stated  to  have 
been  left  at  his  office,  the  plaintiff  in  error  had  no  office  in 
Memphis;  that  he  had  discontinued  his  office  after  he  went 
upon  the  bench,  in  1854?  It  would  be  an  utter  absurdity  to 
say  that  because  the  plaintiff  in  error  occupied  an  office,  which 
was  his  place  of  business,  being  the  place  where  he  had  trans- 
acted his  business  as  a  lawyer  in  1864,  that  that  particular 
house  or  room  would  still  be  his  office,  when  he  had  discon- 
tinued it  as  his  office  five  years  before.  He  was,  as  he  had 
been,  at  least  from  1854,  a  prominent  man  in  Memphis,  occu- 
pying a  position  which  would  give  him  notoriety.  The  proof 
shows  that  he  was  engaged  in  the  court-house,  discharging  his 
duties  as  judge  and  chancellor,  nearly  all  the  time.  He  was 
usually  found  there;  and  we  cannot  believe  that,  if  anything 
like  the  inquiries  or  diligence  which  the  law  requires  had  been 
made,  there  would  have  been  any  difficulty  in  giving  him  the 
notice,  in  person  or  at  his  residence;  and  there  was  in  this  a 
want  of  that  diligence  which  the  law  requires.  He  had  no 
place  of  business,  such  as  comes  within  the  definition  given 
in  the  law  text-books,  or  in  Bank  of  Columbia  v.  Lawrence^ 
1  Pet.  582.  In  fact,  the  proof  clearly  shows  that  he  had  no 
place  of  business,  being  engaged  nearly  all  the  time  in  the 
court-room,  sitting  as  judge  and  chancellor,  and  having  lodg- 
ings, at  which,  though  he  had  his  library,  he  transacted  no 
business,  as  we  must  infer  from  the  proof^  except  now  and  then 
when  these  lodgings,  which  were  in  the  third  story  of  a  build- 
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ing  in  the  city,  were  invaded  bj  a  complainant  in  an  attaoh- 
nient  or  injunction  bill,  who  wanted  a  fiat 

Bat  it  is  insisted  the  &ct,  that  the  office  at  which  the  notice 
in  this  case  was  left  was  his  place  of  business,  was  passed  upon 
by  the  jury,  and  we  should  not  review  it,  even  if  the  question 
was  a  pure  question  of  fact.  We  would  feel  inclined  to  hesi- 
tate,  in  the  face  of  the  proof  in  this  case,  to  regard  the  finding 
of  the  jury  as  conclusive,  especially  where  there  was  probable 
error  in  the  charge  of  the  court.  If  his  honor  in  the  court  be- 
low had  charged  the  jury  that  they  should  determine  from  the 
evidence  whether  the  plaintiff  in  error,  at  the  time  of  the  ma- 
turity  of  the  note,  had  or  had  not  a  place  of  business,  and 
whether  the  notice  was  left  at  such  place  of  business,  even  then 
the  question  mi{^t  have  been  a  mixed  question  of  law  and  fact; 
for,  says  Judge  Story,  in  his  work  on  promissory  notes,  section 
813,  "  what  constitutes  the  domicile  or  place  of  business  of  the 
party  entitled  to  notice  is  in  many  cases  a  mixed  question  of 
law  and  facf 

The  court  below  should,  we  think,  have  instructed  the  jury 
as  to  what  in  law  it  took  to  ccmstitute  a  place  of  business,  and 
left  the  jury  to  determine  the  question  of  fact  under  his  instruc- 
tions, instoftd  of  instructing  them  in  a  way  that  assumed  that 
if  he  had  an  office  at  which  he  had  transacted  his  ordinary 
business,  and  the  notices  were  left  there  on  the  day  of  the  pro- 
test, that  they  should  find  for  the  plaintiff;  and  instead  of 
cutting  off  all  inquiry  by  the  jury  as  to  how  long  he  was  daily 
engaged  in  the  court-room  as  judge,  especially,  as  in  relation  to 
the  last-named  matter,  the  proof  may  have  shown  a  state  of  fiaots 
excluding  the  hypothesis  that  he  could  have  been  at  any  place 
of  business  within  business  hours,  or  that  he  had  any  place  of 
business.  At  any  rate,  we  deem  it  proper  and  safer  to  remand 
the  cause  for  a  new  trial. 

And  it  is  not  necessary  to  decide  now  the  second  question 
made  bere  by  the  plaintiff  in  error.  The  question  is  one  of 
very  great  importance,  and  is  to  be  argued  in  other  causes  now 
pending  in  this  court. 

Reverse  the  judgment,  and  remand  the  cause  for  anew  trial 

Smith,  J.,  dissented. 

Noeabt's  GntnnoAni  ov  Dbmavd^  Konos  Ain>  PBonsr  is  JfirmBrcBt 
8m  Pctov  ▼.  iSToUi^  91  Am.  Deo.  ra^  note  638  j  note  to  J&m  v.  VrnPhU,  8S 
U.108;  XewMbii  iUb  iladfc  ▼.  XeoM»t<;  69  Id.  48^  end  ooUeeted  oeM^ 

llMTOtoSi. 
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DonaaxLE  as  Mixxd  QoiBnov  of  Law  amb  Faots  See  note  to 
JUbe,  28  Am.  Dea  2d5. 

FAOfB  UnSIRLED  should  BB  SUBmTTBD  TO  JuBTx  Botk  ▼.  Bt^fida  db. 
JL  i^.  Cb.,  90  Am.  Dea  786;  note  to  PeUhtgiBY.  P&rter^  86  Id.  07fi. 

DnjQXHCB  BiQuzBKD  IN  Oivmo  NonoB  OF  DisHovoE  nr  Osnm  to  Gbabob 
Ibdobssb:  See  Peten  ▼.  jffM§,  91  Am.  Bee.  529;  Walker  v.  AMkm»  84  Id. 
S63;  note  to  8ddm  ▼.  IfaiUitflM,  79  Id.  861;  Adanu  t.  Awiy,  75  Id.  lU^ 
note  118;  note  to  T^ftotefter  ▼.  Jftfli,  66  Id.  98;  OoodioeT.  Qodkg,  51  U.  U% 
IMi^ ▼.  (AmttiM^  46  Id.  287;  iToMttoii Cbo/ Cb.  ▼.  ii^erm^ 40 Id.  S17.  Aeto 
Botioe  senred  at  pUoe  of  Inuineo%  see  extended  note  to  Bmmom  t.  Jfnei^  0 
Id.  614^  615;  BamkqfUikay.  BmUr.Uld.9SL 


Polk  v.  Sfink& 

(i  OOLOWILL^  4n.] 

WiB  Bjluusm  PUBDmanrr  ov  Pboiiiiwobt  Non  me  PAnan;  BOfwYA^ 

--Ilie  existenoe  el  war  between  the  ooimtry  of  the  nielur  ead  tiio  oooBtay 
of  the  holder  eaceneee  preientment  for  payment  during  the  ooatinoaiiee  of 
the  war,  sad  for  a  reaeonable  time  after  the  lestoratian  el  peaoe;  hot  a 
diflerent  role  prevaili  when  the  maker  and  holder  are  reddsnts  of  tiie 
asme  eoontry  engsged  either  in  a  foreign  war  or  in  a  dril  war  with  the 
sovereign  govemmenti 
SUBOT  OF  Gzm  Wab  is  Samb  as  Tkat  of  Fobbion  Wab»  wrb  Bbsfbot  to 
Dbmabd  avd  Konoi^  whbbb  Makbb  Ain>  Holdbb  of  PBoiaasoRT  Kotb 
ABB  Rbsidbmts  OF  Sakb  Ck>oinBT.  Hie  exiitenoe  of  aoiyil  war  between 
the  people  of  the  region  where  the  holder  and  maker  reside  and  tiio  eor- 
ereign  government  of  the  whole  ooontry  has  the  same  and  no  otiNr 
sflbot  npon  the  rights  and  liahilities  el  parties  to  negotisbls  instcnmsnts 
than  has  the  eiistenoe  of  a  war  between  the  eonntry  of  their  rssidenee 
and  a  foreign  gov  ernment* 

DUTOBBBD  OONDinON  OF  COUBTBT,  GeBAXBD  ST  WaB»  AS  BZOOBB  lOiB  Koai- 

FBBSBBTMBiiT  OF  Nboohablb  PAPBB.^Where  both  maker  and  bolder 
reside  in  the  same  oonntiy,  the  daagen^  distnrbanoe%  sad  obetnuotioBa 
el  a  war,  whether  it  be  foreign  or  oivil,  may  oonstitate  each  obstaoiss  to 
the  preeentment  of  paper,  in  the  locality  where  the  perties  reeid^  m 
to  ezcose  preeentment  during  the  oontiiiTianoe  ol  sndi  obstacles  and  lor 
a  reasonable  time  after  their  cessation.  Dsngen,  difftoolties,  and  cb* 
stmotions  of  a  slight  chaiaeter  will  not  exense  presentment;  yet  it  is  not 
neoessary  that  they  be  great  enough  to  make  presentment  impossible,  it 
is  enough  if  they  be  of  that  degree  and  dharaoter  which  deter  men  el 
ordinary  pmdenoe,  energy,  and  courage  from  encountering  them  in  tho 
prosecution  of  business  to  which  they  owe  an  actLve  and  eameet  du^, 
and  in  which  they  feel  an  active  and  earnest  interest. 

fUBBHTMBNT  OF  KoTB  InDOBSBD  AFTEB  It  IS  OVXRDCB  KUMT  BB  MaBB  Of 

Bbasonablb  Tixx  afteb  Ikdobsbmbnt;  and  if  such  preeentment  is  pre- 
vented by  obstades  oocssioned  by  the  disturbed  condition  of  the  oountey 
which  is  engaged  in  war,  it  must  be  made  within  a  rsasonsble  time  After 
saeh  hindrancee  are  removed. 
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VsBDicT  and  judgment  were  rendered  in  favor  of  Spinks, 
defendant  in  error.  Polk  appealed.  Other  &ct8  are  stated  in 
the  opinion. 

IFood  and  McNeU,  for  Polk. 
fP.  H.  Stephens^  for  Spinka. 

B7  Coorty  Smith,  J.  Spinks  brought  his  action  upon  a 
promissory  note  made  by  Boyd,  payable  to  Polk,  and  by  Polk, 
indorsed  to  Spinks. 

The  note  fell  due  January  7, 1862,  was  indorsed  to  Spinks 
July  4y  1862,  and  demand  of  payment  made  by  Spinks  about 
the  spring  of  1866,  when  demand  was  made  of  Hugh  Harkins, 
administrator  of  Boyd,  who  refused  to  pay,  and  therefore  notice 
of  the  non-payment  was  given  to  Polk. 

Boyd,  Polk,  Spinks,  and  Boyd's  administrator  were  residents 
all  this  time  in  Hardeman  County,  excepting,  however,  that 
Boyd  died  in  November,  1864. 

The  question  in  the  case  was,  whether  presentment  for  pay* 
ment  was  made  in  due  time  to  charge  the  indorser. 

The  jury  were  instructed  that  the  existence  of  the  civil  war 
excused  the  delay  of  presentment  during  its  continuance,  and 
that  the  war  existed  from  April,  1861,  to  the  restoration  of 
peace,  and  the  re-establishment  of  civil  law  in  1866. 

In  this  there  is  error.  The  existence  of  war  between  the 
oountiy  of  the  maker  and  the  country  of  the  holder  excuses 
presentment  for  payment  during  the  continuance  of  the  war 
and  until  the  lapse  of  a  reasonable  time  after  the  restoration 
of  peace.  By  the  public  law,  payment  during  the  existence 
of  such  war  would  be  unlawful,  and  presentment  for  payment 
would  be  void. 

Altogether  different,  however,  is  the  rule  when  the  maker 
and  the  holder  are  residents  of  the  same  country,  and  the  war 
is  between  the  country  of  their  residence  and  another  country; 
or  in  the  case  of  a  civil  war  between  the  people  of  the  region 
where  the  holder  and  maker  reside  and  the  sovereign  govern- 
ment of  the  whole  country,  the  existence  of  such  war  has  the 
same  and  no  other  effect  upon  the  rights  and  liabilities  of  par- 
ties to  negotiable  paper  as  dependent  upon  demand^and  notice, 
than  has  the  existence  of  a  war  between  the  country  of  their 
residence  and  a  foreign  government  In  the  case  of  a  war  of 
either  kind,  its  damages,  disturbances,  and  obstructions  may 
be  so  brought  home  to  and  prevail  in  the  locality  wherein  the 
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parties  reside,  as  to  constitate  such  obstacles  to  the  present- 
ment  of  the  paper  as  will  soffice  to  excuse  presentment  during 
the  continoance  of  the  obstacles,  and  for  a  reasonable  time 
after  their  cessation. 

Obstacles  of  the  kind  which  will  excuse  need  not  be  of  the 
degree  or  extent  which  make  t  avel,  intercourse,  presentment, 
impossible.  It  is  enough  if  they  be  of  the  degree  and  char- 
acter which  deter  men  of  ordinarj  prudence,  energy,  and 
courage  from  encountering  them  in  the  prosecution  of  busi- 
ness, in  respect  of  which  they  owe  an  active  and  earnest  duty, 
and  feel  an  active  and  earnest  interest  Dangers,  difficulties, 
obstructions  of  a  slight  character,  are  not  enough  to  excuse. 
The  duty  which  the  holder  owes  to  the  indorser  requires  of 
the  holder  to  give  willing,  earnest,  active,  and  real  energy  and 
effort  to  make  presentment  to  the  payor,  at  the  proper  time 
prescribed  by  law.  In  the  case  of  a  note  indorsed  overdue, 
presentment  should  be  made  in  reasonable  time  after  the  in- 
dorsement; and  if  such  presentment  be  prevented  by  hin- 
drances of  the  character  defined,  it  must  be  made  within  a 
reasonable  time  after  the  hindrances  are  removed. 

The  "  impossibility  "  mentioned  in  some  of  the  textrbooks, 
in  respect  to  questions  of  this  kind,  is  not  understood  to  mean 
hindrances  or  obstructions  of  a  degree  or  character  greater 
than  as  defined  herein  above. 

Other  questions  are  to  be  found  in  this  record,  proper 
enough  to  be  settied,  and  which  we  should  do  were  the 
means  at  hand  to  enable  us  to  do  so  safely  and  satisfisctorily. 

The  error  designated  is  enough  to  require  this  case  to  be 
sent  back  for  new 

Reverse,  etc. 

War  avd  its  Niwthwaiit  OasssftUBSOi  is  Bsoosa  iqb  Nov-i 

UMST  OF  PaPSB  OB  HOT  OlVUTO  NoiKa  TO  IVDOBSSBx  866  iVfVV  ▼•  AM% 

91  Am.  1)66.  629»  ahowing  thai  tha  duty  of  ih6  holdor  of  a  iiot6  to  mako  pto- 
86ntm6ni  with  all  da6  dSUgmce  immadiately  ariaaa  whan  th6  6aiia66  which 
6Z6iia6  pre66ntin6iit»  damfcitd,  and  ]uiti66  66666  to  6xist;  and  if  he  laila  to  da 
80^  and  on  non-paymant  to  giva  notio6b  the  indoner  is  diaefaaiged. 

DncAHD  OH  Kon  Ihoobbhd  awtem  Dub  d  Suvnanarr  if  mada  within  a 
raaaonabla  tima  thereaftar:  Amftora  y.  Smdkmrd,  43  Am.  Dao.  288;  and  wlial 
ii  a  reaaonabla  time  in  which  to  demand  payment  of  an  ovardne  proraiaaaiy 
Bota^  io  aa  to  charge  an  indoraar,  in  eaiaa  whera  a  reaaonabla  time  ia  aBowa^ 
la  determined  by  the  ooort  upon  the  ebenmatanoaa  of  each  eaae:  Ooodwlm  ▼. 
Ikmmpori,  74  Id.  478^  note  4SL 


Apiil,  1868.]    Massby  v.  Taylor,  Wood,  A  Ca  429 

Massey  v.  Taylor,  Wood,  &  Co. 

16  COLDWILL,  447.] 

AmaoATioN  of  Ruls  that  Skbyaht  Dischaboed  vob  Good  Causb  gah* 
voT  RaooTKR  Comfxrsation  wor  SxRyxcis  Albxabt  Rjotdibsdu  — 
When  the  hiring  is  for  » term,  and  the  eervant  is  gnilty  of  gross  violatioD 
of  duty,  the  mle  that  the  master  may  discharge  him,  and  set  up  soeh 
▼iolation  of  duty  as  an  absolute  bar  to  the  recovery  of  any  compensatioii 
for  the  serrioe  rendered  prior  to  the  discharge,  is  not  law  in  Tennessee. 

bfPLOiTKB  Dischaboed  vob  Embbszlkhznt  mat,  on  Quantum  Mxbuxt, 
Rbootxb  Ck>MFBiraATioN  tob  Sxbvicbs  Albxadt  Rxndebxd.  Where 
a  perKUL  is  employed  for  a  stipulated  term,  and  for  spedflo  wages,  and 
is  disehazged  by  his  employer  during  the  term,  for  good  cause,  as  for 
embeazling  his  master's  money,  the  employee  cannot  recover  the  stipn* 
Ittted  wages  npon  the  express  contract,  bat  may  recover  compensation 
for  the  services  aotnally  rendered  during  the  term,  and  prior  to  the  dis- 
charge^ to  the  extent  which  such  services  were  reasonably  worth  to  the 
employer,  not  to  exceed  the  rate  of  compensation  stipulated  by  the  ex- 
press contract. 

Value  ot  Bmtloyxe's  Sebvigxb  is  Question  of  Fact  vob  Jubt  when.  — 
Where  an  employee  has  been  discharged  for  good  cause,  as  for  embes- 
sling  his  master's  mon^,  and  has  sued  upon  a  quanimn  meruU  to  recover 
the  reasonable  value  of  his  services  prior  to  the  discharge,  the  value  of 
the  services  rendered,  and  what  they  were  reasonably  worth  to  the  em- 
ployer,  is  a  question  of  fact  for  the  jury  to  decide,  under  such  instruo- 
tiona  aa  tiie  court  may  give  without  intrenching  upon  the  prerogative  of 
the  jury.  * 

Flea  SnnNa  vr  Embbsklembnt  as  Bab  to  AcnoN  Bbovqbt  bt  Dis- 
CHABOBD  Sebyant,  TO  Reooyeb  pob  HIS  Sebvioes  prior  to  his  discharge^ 
is  bad.  So,  with  a  replication  to  such  plea  that  plaintiff  was  indicted  and 
acquitted  of  the  charge  of  embezslement. 

AOQUITTAL  OV  SiBVANT  UFON  INDICTMENT  VOB    EmBBZZUKO    HIS  MaSTEB'S 

MoKET  IS  NOT  Entitled  to  Ant  Bmcr  as  Evidence  in  a  dvil  ac- 
tion subsequently  brought,  after  his  discharge  from  service  snd  acquittal 
of  crime,  to  recover  the  value  of  his  services  prior  to  his  dischaige  from 
employment^  either  as  an  answer  to  the  defense  of  embezslement,  or  as 
*— »^"»g  to  show  that,  in  &ot,  the  servant  did  not  commit  the  embesde- 


Verdict  and  judgment  in  favor  of  defendants,  from  which 
the  plaintiff  appealed.    Other  facts  are  stated  in  the  opinion. 

Thomas  J.  Freeman  and  Bright^  for  the  plaintiff  in  error. 

Stephens  and  Smithy  and  Lee  and  Livingston^  for  the  defend- 
ants in  error. 

By  Court,  Smtth,  J.  The  controlling  question  in  this  case 
grows  out  of  the  following  facts:  — 

Taylor,  Wood,  &  Co.  employed  MasBej  to  serve  them  as  a 
elerk  in  their  store,  for  the  term  of  a  year,  upon  wages  at  rate 
of  forty  dollars  per  month.  During  the  term,  Taylor,  Wood,  & 
Ca  discovered  that  Massey  was  embezzling  the  money  of  the 
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1)01186,  and  forthwith  discharged  him  from  their  senrioe,  aod 
eansed  him  to  be  indicted  for  the  crime.  Massey  was  tried 
and  acquitted  upon  the  indictment,  and  thereupon  brought 
this  action  against  Taylor,  Wood,  A  Co.  to  recover  the  amount 
alleged  to  be  owing  him  for  his  services  as  clerk  before  hia 
discharge  from  the  employment. 

The  action  is  what  at  common-law  pleading  woold  be  gen- 
eral a89ump9itf  and  the  declaration  contains  a  count  in  the 
qwintum  meruit  to  recover  what  the  services  of  the  plaintifT, 
Massey,  were  reasonably  worth  for  the  time  he  was  in  the  em- 
ployment of  the  defendants.  % 

Upon  the  pleading,  the  defense  of  the  defendants  was  the 
embezzlement  of  their  moneys  by  the  plaintifT. 

Upon  this  issue  the  circuit  judge  instructed  the  jury  that 
the  embezzlement,  if  proved,  was  good  cause  for  defendants 
to  discharge  plaintiff  from  their  employment,  and  was  a  bar 
against  the  recovery  of  any  compensation  by  the  plaintiff  for 
his  services  during  the  part  of  the  term  of  hia  employment 
prior  to  his  discharge. 

It  must  be  taken  to  be  the  settled  law  of  Tennessee  that 
when  the  employment  is  for  a  stipulated  term,  at  stipulated 
wages,  and  the  employer  discharges  the  employee  during  the 
term  for  good  cause,  the  latter  cannot  recover  the  stipulated 
wages  upon  the  express  contract,  but  may  sue  for  and  recover 
compensation  for  the  service  actually  rendered  during  the 
term,  and  prior  to  the  discharge,  to  the  extent  such  service 
was  reasonably  worth  to  the  employer,  not,  however,  exceeding 
the  rate  of  compensation  stipulated  by  the  express  contract 

Such  is  the  rule  declared  in  the  case  of  Jones  v.  Jones^  2 
Swan,  605,  and  again  in  the  case  of  Congregation  of  the  Chilr 
dren  of  Israel  v.  PereSy  2  Cold.  620.  In  the  first  of  these  cases, 
the  rule  was  so  declared  where  the  cause  of  discharge  was  the 
overseer's  cruelty  to  the  slaves  of  the  employer.  In  the  second 
case,  the  ruling  was  made  where  the  cause  of  discharge  was 
the  violation  of  the  laws  of  the  Jewish  religion  by  the  preacher, 
who  was  employed  to  preach  and  teach  the  Israelitish  doctrine 
and  practice  to  the  members  of  the  congregation.  In  both 
cases,  the  causes  of  discharge  were  gross  violation  of  duty  by 
the  employee  to  the  employers,  and  were  good  cause  for 
discharge. 

It  may  be  that  the  sounder  doctrine  is  that  declared  by  the 
case  of  Libhart  v.  Woodj  1  Watts  A  S.  265  [37  Am.  Dec.  461], 
and  by  the  English  cases  to  which  our  attention  has  been 
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directed,  which  seems  to  declare  that  when  the  hiring  is  for  a 
term,  and  the  servant  is  guilty  of  gross  violation  of  duty,  the 
master  may  discharge  him,  and  set  up  such  gross  violation  of 
daty  as  an  absolute  bar  to  the  recovery  of  any  compensation 
for  the  service  rendered  prior  to  the  discharge.  However  this 
may  be,  the  rule  otherwise  is  heretofore  settled  in  the  juris- 
prudence of  Tennessee,  and  must  so  stand. 

Less  reluctance  is  felt  to  the  application  of  the  rule  of  our 
courts  to  the  cause  of  embezzlement,  for  the  reason  that  the 
value  of  the  service  of  the  embezzling  clerk  has  to  be  sub- 
mitted to  the  jury,  under  the  proper  direction  of  the  court.  It 
can  scarcely  be  exposed  that  the  court  will  advise  or  the 
jury  find  the  service  of  a  clerk  who  embezzled  the  money  of 
the  merchant  employing  him  to  be  reasonably  worth,  to  the 
employer,  much,  if  anything.  The  service  of  an  embezzling 
clerk  cannot  ordinarily  be  worth  any  compensation.  Few 
merchants  will  be  found  willing  to  stipulate  to  pay  wages  to 
any  extent  to  clerks  who  will  embezzle  the  moneys  of  the 
house.  However,  the  value  of  the  service  of  such  clerk — 
what  it  has  been  reasonably  worth  to  the  employer — is  a 
question  of  fact  within  the  exclusive  province  of  a  jury  to  de- 
cide, under  such  proper  instructions  as  the  court  may  give, 
without  trenching  upon  such  prerogative  of  the  jury. 

Upon  this  view  of  the  law,  it  is  obvious  that  the  plea  found 
in  the  record,  which  sets  up  the  embezzlement  as  a  bar  to  the 
action,  is  bad. 

And  so,  too,  is  bad,  the  replication  to  such  plea,  that  the 
plaintiff  was  indicted  and  acquitted  upon  the  charge  of  the 
embezzlement. 

The  acquittal  upon  the  indictment  is  not  entitled  to  any 
effect  as  evidence  in  the  civil  action  as  an  answer  to  the  de- 
fense of  embezzlement,  or  as  tending  to  show  that  in  &ct  the 
plaintiff  did  not  commit  the  embezzlement. 

The  judgment  must  be  reversed,  and  the  cause  sent  back  for 
new  trial. 

SSBVAIIT  DnOHABOID  lOB  Mj800HXWOr  OAKNOV  RsOOVUt  HOI  WiLOBB:  8m 

Ltbkari  v.  Wood^  37  Am.  Deo.  461,  note  464. 

RSOOVXRT  ox  QUAHTUK  MXBUIT  WHKBB  BiCFLOnB.IS  PSSVmTED  BT  Bll 

Smplotxr  fbom  Fxbtobmino  Entirb  CovmkSJti  Angle  ▼.  ffanna,  74  Am. 
Dec  161;  Ryan  ▼.  Dayton,  65  Id.  660;  note  to  Eldridgt  y.  J^oioe,  43  Id.  46| 
note  to  Hdm  ▼.  WiUmi,  28  Id.  341. 

Isk  Action  on  QuANimc  Msbxttt,  Plaintut  nxeb  not  Sbt  up  in  his  Com • 
PLAINT  EzouBB  for  not  fully  performing  his  coatraot»  this  being  a  matter  of 
veply  to  a  defenee  interpoaing  the  oontraot:  Wolj'e  ▼.  Hcwu^  76  Am.  Dea  SSSw 
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Belotb  v.  Henderson. 

(5  GOLDWMU.1  «71.] 

OonTftAor  or  8alb  Obtazrbd  bt  Dubms  m  Vom  ab  aojjmbk  Tamtt  cm 
Whom  Suoh  Dubms  xb  CoiaamD,  oooaidantioa  or  no  ^mmdan&om^ 
beoanso  it  Ueks  the  asMnt  of  the  f orad  Teador,  which  £■  emential  to  Ite 
binding  efficatpy  against  him. 

DORIBS    Of   PXBSOK    MAT    BS    AOTUAL  VlOLSVai    UTOV    SuGB    PXBSOV,  OT 

threats  of  personal  yiolenoe,  or  aotoal  arrest  or  impriwonnHwit  withomt 
lawful  authority,  or  threats  of  nnlawfiil  arrest  or  imprisonment 

OOHTBAOr  OF  SALI  MaDS  bt  FoBOBD  VxinWR  IB  MOT  ONLT  VoiD  AS  TO  Ho^ 

if  made  by  him  while  held  under  unlawful  anest  or  imprisonment^  hoi  it 
is  also  void  if  made  by  him  under  well-grounded  fears  of  griavoos  _ 
sonal  violenoe  threatened^  or  of  anest  and  in^risonmeat  without 
thority  threatened  at  the  time  by  the  vendee.  Espeeially  is  tiiis  true  in. 
times  of  war. 

PionBTT  Sold  uhdsb  Dubbss  mat  bb  Rboovxbed  bvbh  vbom  Suan- 
QUXMT  Vindbb.  Property  sold  under  oontraet  of  sale,  ertorted  by  ao- 
tnal  violence  or  well-groonded  fears  of  threatened  and  illegal  ▼iolenee^ 
may  be  reooTered  by  the  forced  rendor  from  any  one  who  has  pnsewssioM 
of  it  A  purchaser  from  the  vendee  of  such  forced  sale  stands  in  no  bs4> 
ter  condition  as  to  title  than  doee  the  vendor.  Assent  to  a  oontnot  of 
sale  is  essential  to  pass  title;  and  assent  procured  by  duresa  wiU  not 
cany  title  to  a  pretended  vendee. 

Whzlb  Vbndor  bt  Dubbs  mat  Tbbat  Salb  as  Vois^  Hb  mat  AinB> 
wabos  80  Ratut  It  as  to  give  it  confirmatacn  and  validity,  and  orchiiW 
himself  from  the  right  to  treat  the  sale  as 


Vbbdict  and  judgment  in  this  case  ware  zendered  agaioflt 
Belote,  from  which  he  appealed. 

Hvbhardy  and  AUm  afid  BodgerSj  for  Belote. 

Hawking  and  HawHrjy  for  Henderson. 

By  Ck>art,  Smith,  J.  This  is  replevin  for  a  honoy  by  BeIole» 
against  Henderson. 

Greer's  horse  was  stden,  and  he  supposed  that  Belote  was 
concerned  in  the  theft  or  taking,  and  the  record  discloses  foots 
giving  some  color  to  Greer's  suspicions. 

Accompanied  by  five  or  six  men  armed  with  pistols  and 
sabers,  Greer  goes  to  Belote^s  house,  capturing  on  the  way  and 
taking  along  three  men  named  Shafher,  whom  he  seems  Ut 
have  thought  were  associated  with  Belote  in  the  theft  of  the 
horse. 

Finding  Belote  at  home,  Greer  demands  payment  or  settle* 
ment  for  the  horse,  and  threatens  that  if  Belote  does  not  pay 
or  settle,  he  will  arrest  him  and  carry  him  to  the  military 
headquarters  or  to  Paducah.  Belote  proposes  to  give  his  note^ 
which  Greer  declines,  and  asks  Belote  if  he  has  not  a  horse. 
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Belote  says  he  has,  and  after  some  hesitation  by  Belote,  he 
and  Greer  go  off  together  a  short  distance  and  soon  return 
with  Belote's  horse,  and  Greer  gives  Belote  a  receipt  or  order, 
€ir  writing  of  some  kind,  relating  to  the  matter,  and  takes  off 
the  horse. 

Some  time  afterwards,  Belote  learns  that  Henderson  has 
fhe  horse,  to  whom  it  appears  that  Greer  had  swapped  him. 
And  this  is  the  animal  about  which  is  the  present  litigation, 
and  for  the  recovery  of  which  Belote  sued  out  the  replevin 
against  Henderson. 

The  cause  was  submitted,  under  charge  of  the  court,  to  a 
jury  of  Carroll  County,  who  found  a  verdict  against  Belote. 

The  proper  result  of  this  cause  turned  on  the  question 
whether  the  title  to  the  horse  passed  from  Belote  to  Greer,  or 
whether  the  transfer  was  violated  by  duress  upon  Belote,  and 
was  therefore  void. 

The  error  in  the  record  is  in  the  instructions  of  the  court  to 
the  jury.  These  instructions  are,  in  substance,  that  if  Belote 
converted,  or  aided  in  the  conversion  of,  Greer's  horse,  he  was 
liable  to  Greer  for  the  value  of  the  horse;  and  in  that  case, 
the  transfer  of  the  Belote  horse  to  Greer  was  valid,  and  vested 
in  Greer  the  title,  although  the  transfer  was  obtained  from 
Belote  by  duress  upon  him,  in  the  way  of  threats  to  arrest 
and  imprison  and  carry  him  to  the  military  headquarters. 
On  the  other  hand,  if  Belote  was  not  liable  to  Greer  for  the 
conversion  of  his  horse,  in  that  case  the  transfer  obtained  by 
duress  was  void,  and  vested  no  title  in  Greer. 

Briefly  stated,  the  doctrine  of  the  instructions  is,  that  a  con- 
tract of  sale  made  under  duress  vests  the  title  to  the  property 
in  the  purchaser,  if  a  sufficient  consideration  is  received  by 
the  forced  vendor. 

Such  is  not  the  law  of  the  land.  It  can  make  no  difference 
whether  there  be  a  consideration  or  none.  A  contract  of  sale 
obtained  by  duress  is  void  as  against  the  party  on  whom  the 
duress  is  committed,  consideration  or  no  consideration.  Such 
contract  or  sale  lacks  the  assent  on  'the  part  of  the  forced 
vendor  essential  to  the  binding  efficacy  of  the  contract  as 
against  him. 

Duress  of  the  person  may  be  actual  violence  upon  the  per- 
son, or  threats  of  personal  violence,  or  actual  arrest  or  im- 
prisonment without  lawful  authority,  or  threats  of  unlawfiil 
arrest  or  imprisonment.     A  contract  of  sale  made  by  the 

forced  vendor,  while  held  under  such  unlawful  arrest  or  im- 
▲m  Veo.  Vol.  xcvm— flS 
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priflonmeDt,  is  void  as  against  him.    And  so,  too,  is  such  con- 
tract void  if  made  by  the  alleged  vendor  through  well-groonded 
fears  of  grievous  personal  violence  threatened,  or  of  arrest  and 
imprisonment,  without  lawful  authority,  threatened  at  the 
time  by  the  vendee.    Threats  to  arrest  tiie  person  and  carrf 
him  to  the  military  headquarters,  or  Paducah,  if  he  do  not 
make  the  settlement  required,  are  sufficient  to  constitute 
duress,  and  avoid  the  contract  of  sale,  if  such  contract  was 
made  by  or  procured  from  the  supposed  vendor  under  well- 
grounded  fears  that  the  threats  would  be  executed,  and  if  the 
arrest  threatened  was  without  lawful  authority.    Especially 
is  this  so  when  actual  war  is  raging  in  the  country,  and  when 
the  courts  and  officers  of  law  are  in  abeyance  or  powerless, 
and  when  the  safeguards  of  the  law  fumiiah  no  protection  or 
vindication  against  violence  and  wrong,  and  when,  therefore, 
men's  fears  actually  are,  and  properly  may  be,  well-grounded 
as  regards  threats  of  violence  or  arrest,  which  in  times  of 
peace  and  prevalence  of  law  would  B.ia7cely  be  regarded  as 
sufficient  to  excite  the  degree  of  fear  essential  to  constitute 
duress. 

The  presence  of  war  in  the  country,  and  the  absence  of  the 
regular  officers  of  the  law,  do  not  confer  upon  a  person  sup- 
posing that  a  theft  or  conversion  of  his  property  has  been  com- 
mitted the  lawful  authority  to  arrest  or  threaten  to  arrest  and 
carry  to  military  headquarters  the  supposed  or  actual  wrong- 
doer, and  by  means  of  such  arrest  or  threats  to  so  operate  on 
his  fears  as  to  compel  him  to  give  up  his  property  to  save  him- 
self from  such  arrest  or  from  the  execution  of  such  threats. 
And  if  the  party  injured  by  the  theft  or  conversion  does, 
under  such  circumstwces  and  by  such  means,  compel  or  in- 
duce the  wrong-doer  to  make  a  sale  of  his  property  to  save 
himself  from  such  arrest,  or  the  execution  of  such  threats,  he 
may,  upon  the  restoration  of  the  power  of  the  law,  recover  the 
property  so  given  up  from  whomsoever  he  may  find  in  posses- 
sion of  it. 

A  purchaser  from  the  vendee  of  such  forced  sale  stands  in 
no  better  condition  as  to  the  title  of  the  property  than  does  the 
vendor.  Assent  is  essential  to  a  contract  of  sale  to  pass  the 
title.  Assent  procured  by  duress  is  not  such  assent  as  will 
carry  the  title  to  the  pretended  vendee.  Henderson,  the  de- 
fendant here,  stands,  therefore,  in  no  better  condition  as  to  the 
title  against  Belote  than  does  Greer. 

While,  however,  the  vendor  by  duress  may  treat  the  sale  as 
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void,  he  may  afterwards  so  ratify  it  as  to  gi^e  it  oonfirmatioB 
and  validity,  and  exclude  himself  from  the  right  to  treat  it 
as  Toid:  1  Parsons  on  Contracts,  895;  1  Story  on  Contracts, 

0eC«    ^^^fta 

The  authorities  on  which  rest  the  principles  stated  in  this 
qpinion  may  be  fonnd  in  1  Parsons  on  Contracts,  tit.  Duress, 
book  1,  c  22,  sec.  4;  and  in  Story  on  Contracts,  same  titie, 
c.  16,  sees.  893-406;  see  also  Fodiay  v.  Fergumij  5  Hill,  154; 
IUchard$  r.  Vanderpod,  1  Daly,  71;  WatkinB  v.  Baird,  6  Mass. 
511  [4  Am.  Dec.  170];  HiUiard  on  Torts,  109. 


Wkav  OoasriTUTja  Dubsm:  See  Bdwardi  v,  BaMeff^  8  Am.  Deo.  745| 
MUkTY.  Ot^moM,  5  Id.  600;  Bote  to  i'Wfam  t.  irood;76Id.  972;  Badler.  SUm^ 
mmm,  S2  Id.  386;  Ckfiba  ▼.  Mdhnantgh,  S4  Id.  54,  note  67;  extended  note  to 
Bmer  ▼.  Qrmmka^  26  Id.  874-878^  iluywing  what  ie  and  what  ia  not  dnree^ 
and  effect  of  dnreek 

DuuBB  or  AonxAXi  oa  THBaaTiirxD  iMnaaoHKnvT,  iNOLUDnro  Thrsaxs 
ov  Abbist  ahp  iNDicniKBT:  See  extended  note  to  Maifor  qf  BcUttmore  ▼. 
L^fbmflm 45  Am. Deo.  168,  160;  JUtfy  ▼.  Jierrin,  86  Id.  261;  FuUonr.Bbod, 
76  Id.  664^  note  673;  Madie  r.  SUmmtm,  82  Id.  806;  ClqfUm  ▼.  McDomouffh,  84 
Id.  64^  note  57,  with  odileoted  oaeee. 

Cowauat  Bzbootxd  umsa  Duam  is  Vom:  See  Aulie  ▼.  SUmmom,  88 
Am.  Deo.  806,  note  400;  note  to  Fmtton  ▼.  JETood ,  76  Id.  672;  note  to  (knUnU 
Bemk  ▼.  CopOamd,  81  Id.  602;  WaOtM  t.  Arird;  4Id.  17a 

Void  OoRBaor  oanror  as  RaninDs  BmmU  r.  Jlitov  40  Am.  Deo.  88| 
T.  MdrnO^  40  Id.  168. 
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li  OOUIWBU.,  M0l1 

as  «o  Snsmici  avD  Natubb  ov  Pbiob  Fabol  Oaanum;  ava 
as  TO  wBBnoB  SvBSiQinnT  WBimnr  LwrBUMiwT  CkmraDm  It  All, 
UKmLD  aa  Subkhtsd  to  Jubt,  where  the  plaintiif  allegee  that  there 
was  a  prior  parol  oontraot  oonoeming  the  eame  eabjeot-matter,  and  that 
the  written  agreement  rabeeqiiently  signed  does  not  embraoo  all  the 
terms  of  eoehprerioiia  parol  oontraoti  It  is  error  f  or  the  ooort  to  deeide 
tiieee  ooestions  itself. 

Faaob  SvmBVOB  d  LraDinanBLB  to  Comtbadicv  oa  Vabt  Tbbxb  of 
VauD  WariTBir  IiisfBUiiBirr.  Bat  this  role  doee  not  apply  where  the 
erigfaial  oontraot  WMTerbal  and  entire,  and  a  part  of  it  onlywaarednoed 
to  writing. 

IsmsnoH  or  Pabol  BriDBiroB  to  BxpLanr  OoHTBaor  Illustbatbd.  — 
Where  a  written  oontraot  oonsists  simplj  of  a  written  reoeipt  given  for 
a  barge  loaded  with  ooal,  with  an  agreement  to  pay  three  dollars  per  daj 
therefor  until  retnmed,  parol  eridenoe  of  a  prior  parol  oontraot  ii  ad- 
mimiMe  to  show  that  the  barge  was  to  be  used  only  for  the  pnrpoee  of 
eonreying  the  ooel  to  market,  and  to  be  retomed  after  the  ooal  was  dis- 
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charged,  m  such  evidenoe  do«i  not  oontnidiet  or  ymry  Um  term  of  H^ 
written  instniment. 

Iv  Batlmint  IB  won  Ezplksitlt  Diolabkd  PuBFOBl^  It  TERMiHATn  when* 
ever  tli&t  purpoee  is  aooompliBhed. 

Bailu  has  No  Abbitbabt  akd  Exoluuvb  Biobt  to  DnxBioNn  whbii 
Bazlmot  ssall  TsBimrAT^  where  the  contrmot  of  beflment  is  tndefi* 
site  as  to  the  tuna  of  its  oontinnaaoe. 

Baiudi  must  Rkfubh  PnoFnerr  whjmsvjui  Gallxd  utob,  aftkb  Ebasos- 
ABLB  TxMSy  if  the  tima  is  not  fixed  by  agreement^  or  by  the  nature  of 
the  object  to  be  accomplished. 

Bbasohabli  Tdcb  won  Bxruvs  or  Baiucxiit,  how  Dbtkbiiznxd.  — This 
is  a  question  which  must  be  determined  by  the  drenmstanoes  of  each 
particalar  case;  and  wh&n  a  written  contract  of  bailment  does  not  in  its 
tarns  specif  the  tame  of  its  continnanoe^  parol  eridsnoe  is  admisaiUe 
to  enable  the  jury  to  determine  what  length  of  time  is  reasonable  vnder 
tiie  cuoomstancea. 

SfnxBNJB  or  Waxvxr  ov  OoNyKBsmir.  —If  the  owner  of  property,  with 
knowledge  of  &cts  oonstitating  its  conTersion,  again  takes  possession  ol 
it  as  owner,  this  will  be  evidence  of  a  waiver  of  the  oonrersioD. 

DUABD  AND  BirusAL  DO  vor  IH  THncsBLYXS  CovsnEruTB  ComrsBsiosr; 
Xhxt  abb  ovlt  Evzhbhob  of  It. 

DniAVD  ov  Pbopbbtt  bt  OwifXB  IS  No  WiiTiB  or  ITS  FunrBOTO  Om- 
TSBSIOB.  — Where  the  owner  of  property  demands  its  vetnm  from  the 
bailee,  who  has  violated  his  contract  of  bailment^  or  makes  any  other 
effort  for  its  recovery,  this  is  not  of  itself  a  waiver  of  n  previons  coo- 
version. 

Bailbb  of  Babob  is  GmxAT  of  Cusvbbsiok,  ii,  without  the  owner's  oon- 
aenti  he  detains  it  sad  empk^  it  in  a  different  places  and  for  n  totally 
different  parpoecb  from  that  contemplated  by  the  contract  of  bailment 

Vbbdict  for  the  defendants,  and  plaintifb  appealed. 

N.  and  Edward  BaifUr^  for  the  plaintiffft. 

R.  L.  Caruthen  and  W.  F.  Cooper j  for  the  defendants. 

By  Court,  Andrews,  J.  This  action  was  brought  by  Cobb 
and  others,  the  plaintiffs  in  error,  against  the  defendant  Wal* 
lace,  in  the  circuit  court  for  Davidson  County,  to  recover  the 
value  and  the  hire  of  a  barge  owned  by  the  plaintiffs  and 
theretofore  hired  by  them  to  the  defendant. 

The  declaration,  in  different  counts,  charges  the  defendant 
for  breach  of  a  contract  of  hire  in  failing  to  redeliver  the  barge, 
for  negligence  in  keeping  the  barge,  whereby  it  was  lost  to  the 
plaintiffs,  etc.  The  third  count  is  for  the  conversion  of  the 
barge  by  the  defendant. 

Several  pleas  were  filed  by  the  defendant,  one  of  which  was, 
in  substance,  that  against  his  will,  and  without  any  de&ult 
upon  his  part,  the  barge  was  taken  from  his  possession  by 
the  military  authorities  of  the  United  States,  and  by  them  con« 
verted  to  their  own  use. 
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The  evidence  in  the  record  tends  to  show  the  following  state 
of  facts: — 

In  December,  1863,  the  plaintiffs'  barge  being  at  Hawesville, 
Kentucky,  a  place  on  the  Ohio  River,  and  having  then  on  board 
a  load  of  coal,  the  defendant  purchased  the  coal  from  the 
plaintifiEis,  and  at  the  same  time  hired  the  barge  at  the  rate  of 
three  dollars  per  day,  for  the  purpose  of  conveying  the  coal  to 
Nashville.     These  bargains  were  made  in  parol  between  the 
defendant  in  person  and  D.  Looney  &  Co.,  the  agents  of  the 
plaintiffs.     There  is  evidence  tending  to  prove  that  this  parol 
contract  of  hiring  was  that  the  defendant  should  employ  the 
barge  to  convey  said  load  of  coal  to  Nashville,  and  that  the 
barge  should  be  returned  to  the  plaintiffs,  at  Hawesville,  as 
soon  as  the  coal  could  be  taken  to  Nashville  and  discharged, 
and  that  no  authority  was  given  to  defendant  to  use  the  barge 
in  any  other  manner,  or  for  any  other  purpose.    Soon  after  the 
making  of  these  contracts,  the  barge  with  its  cargo  of  coal  was 
delivered  to  J.  W.  Ross,  the  agent  of  the  defendant,  who  exe- 
cuted and  delivered  to  D.  Looney  &  Co.  the  following  re- 
ceipt:— 

"  Hawesville,  December  12, 1863. 

**  Received  from  D.  Looney  &  Co.,  one  barge,  Aurora,  No.  8, 
containing  1,166  bushels  of  coal,  which  I  agree  to  pay  D. 
Looney  A  Co.,  at  Louisville,  at  the  rate  of  twenty  cents  per 
bushel.  And  I  further  agree  to  hire  said  barge,  Aurora,  No.  8, 
and  pay  D.  Looney  &  Co.  three  dollars  per  day  from  this  date 
until  the  barge  is  returned  at  Hawesville,  in  good  order. 

"  J.  W.  Ross,  agent  of  W.  B.  Wallace." 

The  barge  arrived  at  Nashville,  and  was  unloaded  early  in 
January,  1864.  The  defendant  then  retained  it,  and  for  some 
lel^{th  of  time  employed  it  in  the  business  of  transporting 
wood  upon  Stone  River.  Looney,  one  of  the  plaintiffs'  agents, 
called  upon  defendant  frequently,  both  by  letter  and  per- 
Kmal  application,  for  the  return  of  the  barge,  within  six  weeks 
of  the  hiring,  and  frequently  after  that  time,  until  he  heard  of 
its  Bcixure,  as  hereinafter  stated.  About  the  middle  of  April, 
1864,  the  defendant  sent  the  barge  from  Nashville  in  charge 
of  his  agent,  on  its  way  to  Hawesville,  for  the  purpose  of  de- 
liyering  it  to  the  plaintiffs.  But  on  its  way  thither  the  barge 
was  seized  by  persons  in  the  military  service  of  the  United 
States,  by  what  authority  does  not  appear,  and  was  approprio 
ated  to  the  use  of  the  military  authorities,  and  has  never  been 
noovered  or  returned  to  the  plaintiffs. 
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The  oiictiit  judge  instnicted  the  jury  as  follows:  ''That  it 
was  his  duty  to  construe  the  contract  upon  which  this  action 
was  predicated;  that  in  doing  so  he  would  instruct  them  that, 
under  the  contract,  the  defendants  had  it  at  their  option  to 
say  when  the  contract  was  at  an  end;  but  that  so  long  as  they 
|faid  the  stipulated  hire  for  the  barge,  if  they  so  elected,  they 
might  continue  to  use  the  same,  and  that  the  contract  for  the 
use  of  the  barge  would  not  be  terminated  until  the  defendant 
so  elected;  that  they  might  look  to  the  fact  that  the  plaintiffii 
had  written  letters  to  the  defendant  demanding  the  boat  after 
the  commission  of  the  act  which  was  contended  by  plaintifib 
to  constitute  a  conversion  as  a  waiver  of  any  rights  that  had 
inured  to  the  plaintiffs,  even  had  the  facts  in  themselves  been 
sufficient  to  cause  a  conversion;  that  the  contract  was  in  writ- 
ing, and  that  it  was  a  general  contract  of  hiring;  that  paml 
testimony  could  not  be  looked  to  to  show  that  the  boat  was 
hired  for  a  particular  purpose,  or  that  it  was  not  to  be  used 
for  a  particular  purpose;  and  that,  from  all  that  appesaed 
upon  the  face  of  the  contract,  the  defendant  might  use  it  for 
any  purpose  he  saw  proper." 

We  think  that  there  is  clearly  error  in  the  above  charge. 
It  assumes  and  positively  declares  that  the  written  receipt  or 
memorandum  contains  the  true  and  only  contract  between 
the  parties  in  regard  to  the  hiring.  The  plaintiffs  had  intro- 
duced evidence  from  which  the  jury  might  have  found  that 
the  contract  for  the  hire  of  the  barge  had  been  made  by  pared 
some  days  previous  to  the  giving  of  the  receipt  above  men- 
tioned, and  that  by  the  terms  of  this  parol  contract  the  de- 
fendant was  to  use  the  barge  only  for  the  purpose  of  conveying 
the  cargo  of  coal  then  on  board  to  Nashville,  and  the  barge  to 
be  returned  to  the  plaintiffs,  at  Hawesville,  as  soon  as  the  coal 
should  be  discharged.  This  parol  contract,  if  proved,  does 
not  contradict  or  vary  the  terms  of  the  written  memorandum. 
The  plaintiffs  had  the  right  to  have  the  question,  whether  the 
parol  contract  had  been  made  as  alleged,  and  whether  the 
writing  introduced  embraced  all  the  terms  of  such  previous 
parol  contract,  submitted  to  the  jury;  and  it  was  error  in  the 
court  to  withdraw  this  question  of  fact  from  the  jury,  and  to 
decide  it  itself. 

Intimately  connected  with  this  ruling  of  the  court  was  the 
further  instruction  given:  *^  That  parol  testimony  oould  not 
be  looked  to  to  show  that  the  boat  was  hired  for  a  particular 
purpose,  or  that  it  was  not  to  be  used  for  a  particular  purpose." 
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mling  also,  we  think,  was  erroneous.  The  rule  is  un- 
queetioned  that  parol  evidence  is  inadmissible  to  contradict  or 
yary  the  terms  of  a  yalld  written  instrument:  1  Greenl.  Ev.,  sec. 
275.  But  it  is  equally  well  settled  that  the  rule  does  not  apply 
**  in  cases  where  the  original  contract  was  verbal  and  entire,  and 
a  part  only  of  it  was  reduced  to  writing:  Id.,  sec.  284,  a;  2  Par- 
sons on  Contracts,  5th  ed.,  553,  note.  The  written  memoran- 
dam  in  this  case,  so  far  as  it  includes  a  contract,  is  merely  an 
agreement  to  pay  for  the  hire  of  the  barge  at  a  certain  rate« 
nntil  she  should  be  returned  to  the  plaintiffs.  And  parol  evi- 
dence of  the  circumstances  under  which  and  the  purpose  for 
which  it  was  hired,  and  of  the  terms  of  the  previous  verbal 
oontract  as  to  the  length  of  time  during  which  it  might  be 
retained  and  employed,  does  not  contradict  or  vary  the  terms 
of  the  written  instrument. 

In  Jeffery  v.  Walton^  1  Stark.  267,  in  an  action  for  not  tak« 
ing  proper  care  of  a  horse  hired  by  the  defendant  of  the  plain- 
MSy  the  following  memorandum  was  made  at  the  time  of 
hiring:  ''  Six  weeks  at  two  guineas — Wm.  Walton,  Jr."  Said 
Lord  EUenborough  in  that  case:  "The  written  agreement 
merely  regulates  the  time  of  hiring  and  the  rate  of  payment, 
and  I  shall  not  allow  any  evidence  to  be  given  by  the  plain- 
tiff  in  contradiction  of  these  terms;  but  I  am  of  opinion  that 
it  is  competent  to  the  plaintiff  to  give  in  evidence  suppletory 
matter  as  a  part  of  the  agreement":  See  also  decisions  of  this 
court  in  Leinau  ▼.  Smarts  11  Humph.  308;  Dick  v.  Martin,  7 
Id.  263. 

But  we  think  that  the  circuit  judge  also  erred  in  his  con- 
stmcticHi  of  the  writing  in  question,  even  if  we  were  compelled 
to  consider  it  as  the  only  evidence  of  a  contract  in  the  case. 
He  instructed  the  jury,  in  substance,  that  under  it  the  defend- 
ant had  it  at  his  option  to  say  when  the  contract  was  at  an 
end,  and  might  continue  to  use  the  barge  so  long  as  he  paid 
the  stipulated  hire;  and  that  the  contract  for  the  hire  would 
not  be  terminated  until  the  defendant  so  elected. 

In  cases  of  bailment,  where  the  contract  is  indefinite  as  to 
the  time  of  its  continuance,  the  bailee  has  not  the  arbitrary 
and  exclusive  right  to  determine  at  what  time  it  shall  termi- 
nate. If  the  bailment  is  for  an  explicitly  declared  purpose,  it 
terminates  whenever  that  purpose  is  accomplished.  If  the 
time  be  not  fixed  by  agreement,  or  by  the  nature  of  the  object 
to  be  accomplished,  then  the  bailee  must  return  the  property 
whenever  called  upon,  after  a  reasonable  time;  and  what  time 
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is  reasonable  mnst  be  determined  by  tbe  circumstanoes  of  eac^ 
particular  case:  2  Parsons  on  Contracts,  128,  129.  -And  there- 
fore to  recur  again  to  a  question  already  discussed,  if  the  writteo 
contract  does  not  in  its  terms  specify  the  time  of  its  continu- 
ance, parol  evidence  becomes  necessary  in  order  to  enable  the 
jury  to  determine  what  length  of  time  is  reasonable  under  the 
circumstances. 

Still  another  objection  may  be  urgod  against  the  charge  of 
the  circuit  judge  in  this  case.  The  jury  were  instructed,  in 
substance,  that  the  fact  that  the  plaintiffs  had  written  letters 
to  the  defendant,  demanding  the  boat,  after  the  commission  of 
the  act  claimed  by  the  plaintiffs  as  a  conversion,  was  awaivi^ 
of  the  conversion. 

We  are  not  aware  of  the  existence  of  such  a  doctrine.  If 
the  owner,  with  knowledge  of  the  facts  constituting  the  con- 
version, again  take  possession  of  the  property  converted,  as 
owner,  this  will  be  evidence  of  a  waiver  of  the  conversion: 
Traynor  v.  Johnfon^  1  Head,  51.  But  we  know  of  no  case 
where  it  is  held  that  a  demand  on  the  part  of  the  owner  for  the 
return  of  his  property,  or  any  other  effort  made  by  him  for  its 
recovery,  would  be  of  itself  a  waiver  of  a  previous  conversion. 
The  law  attaches  no  such  penalty  to  attempts  by  the  owner  of 
wrongfully  appropriated  property  to  recover  its  possession. 
Demand  must  be  made  in  a  large  class  of  cases  before  an 
action  can  be  maintained  for  conversion.  Still  the  demand 
and  refusal  do  not  in  themselves  constitute  the  conversion, 
but  are  only  the  evidence  of  it:  2  Qreenl.  Ev.,  sec  644;  1 
Chitty's  Pleading,  158.  And  it  cannot  be  held  that  the  de- 
mand, which  the  law  requires  to  be  made  before  suit,  should  of 
itself  operate  to  bar  the  right  of  actimi.  If  the  defendant 
without  the  consent  of  the  plaintiffs,  and  in  violation  of  his 
contract,  detained  the  barge,  and  employed  it  in  a  different 
place,  and  for  a  totally  different  purpose  from  that  contem- 
plated  by  the  contract,  the  jury  would  have  been  authorized 
to  find  him  guilty  of  a  conversion,  independently  of  the  evi- 
dence furnished  by  repeated  demand  for  its  return,  and  the 
defendant's  refusal  to  return  it:  2  Greenl.  Ev.,  sec.  642.  See 
the  cases  in  Tennessee,  collected  in  1  Heiskell's  Dig.,  237. 
And  we  think  such  conversion  would  not  be  waived  by  a  sub- 
sequent demand  of  the  properly. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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Vabol  Btidenob  09  Prios  Oral  NiooTXATioNa  la  Ihadxibbiblb  to  Gov- 
rtLAxaat  ok  Vast  Tkbio  of  Unamszouods  WBrmv  Oohtbaot:  See  AmM 
▼.  Jamet,  82  Am.  Deo.  617;  Martin  ▼.  Peiuaeola  etc  R.  R.  Cfo.^  73  Id.  713;  ziote 
to  Adair  t.  Adah-^  71  Id.  785;  Pabner  ▼.  Fogg^  58  Id.  708;  note  to  Burr  ▼. 
Spemoer^  68  Id.  382;  note  to  JTeori^  t.  Duncan,  73  Id.  181;  eoUected  caeei  in 
note  to  Bearidk  ▼.  Swmekart,  51  Id.  546;  Freeman  ▼.  Bom,  89  Id.  265, 
note  261;  Oeipdx  ▼.  Blahe,  83  Id.  418,  uid  note  422.  These  oaaes  show  that 
vhere  partiflo  rednoe  their  contraot  to  an  intelligible  writing,  each  writing  is 
presamed  to  oonfciin  the  entire  contract^  as  a  general  role,  and  that  it  cannot 
tie  ahown  by  parol  that  other  things  were  agreed  on  at  the  same  time.  Bat 
a  Terbal  oontraot  may  be  proved,  although  the  parties  have  made  a  written 
contract  at  the  same  time  teaching  the  same  sabject*  if  it  does  not  contra- 
diet  or  Tary  the  writing:  Hereom  v.  ffendenmi,  53  Id.  185.  And  if  the 
inetrament  in  writing  contains  bat  a  part  of  the  agreement  entered  into  by 
the  partieB,  parol  proof  may  be  reoelYcd  to  prove  the  entire  contract^  other- 
wise the  contract  coald  not  be  broaght  before  the  coart;  bat  the  parts  of  the 
agreement  propoeed  to  be  proved  by  parol  most  not  be  inconsistent  with 
er  repognant  to  the  intention  of  the  parties,  as  shown  by  the  written  instra- 
ment:  Weat  v.  ire%,  54  Id.  192.  So  parol  evidence  is  admissible  which  does 
not  tend  to  contradict  or  to  control  a  written  instrament»  bat  to  sapply  an 
onusBion  which,  npcn  the  face  of  the  contract,  was  clearly  an  oversight: 
Unkm  Bank  v.  Meeker,  50  Id.  559;  or  to  show  the  sitaation  of  the  parties,  the 
object  in  view,  the  consideration,  and  the  sarroonding  ciroamstances  and 
pre-existing  relations  between  the  parties,  in  order  to  show  their  intent  and 
meaning:  Emery  v.  Wdteter,  66  Id.  274;  note  to  MartiuY,  Peneacola  etc  B,  A 
Co,,  73  Id.  722;  Baldwin  v.  Carter,  42  Id.  735;  Bloeeom  v.  Chiffin,  67  Id.  76. 
The  role  exdading  parol  evidence  to  affect  written  contracts  does  not  reject 
en  antecedent  parol  94peeemBSkt  of  a  different  character,  and  imposing  a  very 
different^  bat  not  inconsistent^  obligation:  See  case  last  cited.  Bat  parol 
evidence^  to  show  that  written  agreement  doee  not  contain  whole  or  trae  con* 
tract  on  aocoant  of  fraud,  acoident>  or  mistake  most  be  entirely  clear  and 
most  aatisfaotoiy:  CfOpeker.  Blaie,  83  Id.  418. 

Baxleb  o  Quwrr  of  OomnBaioH  whbn  Hb  Usn  PnonBTr  Bailed  to 
Him  is  Dovbudit  Manhsb,  or  ior  Othxb  Pubpoob^  than  those  designated 
in  the  ecntract  of  bailment;  and  trover,  aetumpeii,  or  case  is  maintainable 
therefor:  Crocker  v.  CfuUifer,  69  Am.  Dec  118,  note  121;  Swi/t  v.  Moeeiey, 
33  Id.  197;  note  to  Pn&Ua  V.  irem  71  Id.  83a 

l>BMAin>  JJTD  BXVUBAL  TO  RbDELIYBB  BaILED  FBOPBRTT  ABB  EviDBZrCB  OF 

CoBTEBflEioH  in  a  sait  to  recover  it:  Pr&fNe  v.  Kent,  71  Am.  Dec.  327,  note 

oa 

The  fbdoipal  oabb  was  oited  in  Stewart  v.  Pkanda  Ine.  Co.,  9  Lea^  112; 
to  the  point  that  warehouse  reosipts  are  generally  ocntnots^  and  cannot  be 
fnried,  erplained,  er  ocntmdieted  by  parol  prool. 
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FOTTRELL    V.   GeBMAN. 

I^WB  OF  HmtAHirr  Impoob  Oblioatiok  upon  BELUoiBBfT  TO  Oamm  lom 
SiOK  AXTD  WouvDSD.  The  prindplas  of  chrutiaziity  and  of  **»"■»*"  ho- 
mAnity,  m  nndentood  in  the  preeeat  age,  impoee  the  obligation  to  reliero 
and  care  for  the  sick  and  wonnded  belligerent^  and  to  perform  many  acta 
which  tend  to  mitigate  the  necessary  horrors  and  omeltiee  of  war;  and  this. 
obligation  is  eqnally  binding  npon  all  to  whom  the  opportamity  for  tta 
discharge  is  presented. 

Iff  D  MOT  Tbxasok  to  Kjelixts  Siok  or  Woctndbd  Bsbbl  Qosjaau  Whila 
neither  soldier  nor  citiaen  can  lawfully  give  aid  or  comfort  to  a  rebel  acl' 
dier  actnally  in  arms,  and  while  contracts  giving  aid  and  comfort  to 
rebellion  are  illegal  and  void,  the  moment  that  such  rebel  soldier  is  korw 
de  combat,  the  situation  is  changed,  and  his  life  maybe  prseervod,  and  hi* 
sufferings  relieved,  though  the  effect  is  to  preserve  a  soldier  to  the  enemy, 
and  thus  indirectly  aid  the  rebellion. 

Vora  GxvxN  won  Rsmr  of  Hospital  Buxloivo  dubino  Lats  ltKitwj.TaTf 
WA8  HOT  Void,  where  the  circumstances  were  such  that  the  furnishing 
of  a  building  for  hospital  purposes  was  immediately  required  by  the  dic- 
tates of  common  humani^,  for  the  diseased  and  wounded  belligerent. 
Any  citizen  might  lawfully  provide  it,  under  such  circumstances,  and  m 
note  given  for  its  rent  would  not  be  an  act  in  aid  of  rebellion.  The  ex- 
istence of  such  circumstances  was  a  question  of  fact  for  the  jury. 

Verdict  for  defendant,  and  plaintiff  appealed.  Other  fiact* 
are  stated  in  the  opinion. 

Thomas  W.  Turley,  for  the  plaintiff  in  error. 

McLemore^  Jesse  O.  WaUaeej  and  W.  H.  S.  HiU^  for  the  de* 
fendant  in  error. 

By  Court,  Amdbewb,  J.  This  action  was  bronght  by  Fot> 
trell  against  German  upon  a  written  instrumenti  dated  Decern- 
ber  26, 1861,  whereby  German  promised  to  pay  to  Fottrell  two 
hundred  dollars  for  the  rent  pf  a  house  for  the  year  1862,  for 
hospital  purposes. 

The  evidence  shows  that  German  was  a  surgeon  in  the  rebel 
army,  and  rented  the  house  in  question,  it  being  then  occupied 
by  the  plaintiff  as  a  residence,  for  the  purposes  of  a  hospital 
for  sick  and  wounded  confederate  soldiers,  the  plaintiff  know- 
ing of  the  purpose  to  which  it  was  to  be  applied. 

Active  military  operations  were  about  this  time  in  progress 
in  this  region,  and  the  rebel  authorities  sent  a  large  number 
of  sick  and  wounded  confederate  soldiers  to  the  town  of  Frank- 
lii),  where  tlie  plaintiff  resided,  with  orders  to  the  citizens  to 
provide  accommodations  for  them.  The  defendant  being  a 
surgeon  in  the  confederate  army,  and  having  charge  of  the 
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hospital,  hired  the  reBidence  of  plaintiff  for  hospital  porpoeeOi 
and  executed  the  note  in  suit  to  secure  the  rent. 

The  circuit  judge  instructed  the  jury  '*  that  a  hospital  was 
necessary  to  an  army,  and  if  the  plaintiff  voluntarily  rented 
his  house  to  be  used  as  a  hospital  for  confederate  soldiers,  it 
was  in  aid  of  the  rebellion,  and  the  contract  would  be  '  illegal 
and  void.' " 

The  verdict  and  judgment  were  in  favor  of  the  defendant 
below,  and  the  plaintiff  appealed  in  error  to  this  court. 

It  is  insisted  for  the  plaintiff  in  error  that  the  circuit  judge 
erred  in  that  part  of  his  charge  above  quoted;  that  while  it  is 
trae,  as  an  abstract  proposition,  that  acts  giving  aid  and  com^ 
fort  to  the  rebellion,  and  for  the  benefit  and  support  of  the 
rebel  army,  were  illegal,  still  the  establishment  and  mainte* 
nance  of  hospitals,  and  the  care  of  sick  and  wounded  soldiers 
therein,  constitute  an  exception  to  the  rule. 

We  think  that  the  judge,  in  view  of  the  facts  in  this  case, 
stated  the  doctrine  too  broadly. 

The  principles  of  Christianity  and  of  common  humanity,  as 
understood  in  the  present  age,  impose  the  obligation  to  relieve 
and  care  for  the  sick  and  wounded  belligerent,  and  to  perform 
many  acts  which  tend  to  mitigate  the  necessary  horrors  and 
cruelties  of  war.  This  obligation  is  equally  binding  upon  all 
to  whom  the  opportunity  for  its  discharge  is  presented. 

The  same  assistance  to  preserve  life  or  alleviate  suffering 
which  may  be  rendered  to  a  sick  or  wounded  rebel  by  bis  sur- 
geon or  his  comrade,  may,  in  case  of  necessity,  and  at  proper 
time,  be  lawfully  rendered  by  the  loyal  citizen  or  soldier; 
Neither  soldier  nor  citizen  can  lawfully  give  aid  or  comfort  to 
the  rebel  actually  in  arms;  but  the  moment  the  rebel  soldier  is 
hors  de  comb€Uf  the  situation  is  changed,  and  his  life  may  be 
preserved,  and  his  sufferings  relieved,  though  the  effect  is  to 
preserve  a  soldier  to  the  enemy,  and  thus  indirectly  aid  the 
rebellion. 

We  do  not  undertake  to  say  that  a  man  may  lawfully  go  as 
£Eir  as  to  enlist  as  a  surgeon  in  the  rebel  service,  or  voluntarily 
and  without  the  existence  of  urgent  immediate  necessity  pro- 
vide hospitals  for  the  use  of  the  rebel  army.  But  we  think 
that  wherever,  during  the  late  rebellion,  an  immediate  and 
pressing  necessity  existed  for  hospital  buildings  or  other  ap- 
pliances, for  the  purpose  of  properly  caring  for  the  sick  and 
wounded  actually  in  need  of  the  provisions  made  for  them, 
any  person  within  the  rebel  lines  might  lawfully  furnish  them. 
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Some  one  miust  provide  hospital  buildings,  or  the  diseased  and 
wounded  must  suffer  in  the  open'  air;  and  if  any  one  might 
thus  provide,  the  plaintiff  and  every  other  person  might  do 
the  same.  If  the  circumstances  of  the  case  were  such  that 
the  furnishing  of  a  hospital  building  was  immediately  required 
by  the  dictates  of  common  humanity,  then  the  plaintiff  or  any 
other  citizen  might  lawfully  provide  it.  And  whether  he  re- 
ceived or  contracted  for  compensation  would  not  affect  the 
question,  as  the  act  which  may  lawfully  be  performed  gratui- 
tously is  not  made  unlawful  by  the  acceptance  of  compensa- 
tion. 

The  distinction  is  this:  Acts  giving  aid  and  comfort  to  re- 
bellion are  illegal,  and  contracts  in  pursuance  or  furtherance 
thereof,  void.  But  where  an  act  permitted  by  the  laws  of 
war  is  of  such  a  nature  that  its  performance  by  some  one  is 
demanded  by  the  dictates  of  humanity,  as  acknowledged  by 
civilized  nations,  and  a  refusal  to  perform  it  would  be  cruelty 
and  inhumanity,  there  it  may  lawfully  be  performed.  As 
both  parties,  however,  are  supposed  to  act  upon  these  princi- 
ples, and  if  one  party  ignore  them,  the  other  would  do  the 
same,  the  right  cause  cannot  be  supposed  to  be  the  loser  by 
their  recognition. 

In  view  of  the  evidence  in  the  record,  it  should  have  been 
left  to  thQ  jury  to  say  whether  there  existed,  at  the  time  of 
the  making  of  this  contract,  such  an  immediate  and  pressing 
necessity  for  hospital  buildings  for  the  care  of  persons  then 
actually  sick,  wounded,  or  suffering,  that  it  was  required  by 
the  dictates  of  humanity  that  a  building  should  be  furnished 
for  that  purpose. 

The  judgment  will  be  reversed,  and  a  new  trial  awarded. 


OosTBAon  Df  An>  or  C!oinnn>Ba4Tx  F<»aii  mmsxQ  Xjom  Civxl  Wai 
WBBi  Vom:  STtemt  t.  Kdk^t  M  Am.  I>80.  717,  note  719;  Lmihtn  ▼.  0mm 
wmckain$.  Co..  92  Id.  4SZ;  m^U>Doneg  v.  XyJe^  M  Id.  617. 
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Johnson  v.  Lusk. 

[6  GOLDWILL,  1U.J 

Hon  OR  OfHXB  BviDKNOB  oj  Dbt  Mass  Patabu  to  Hub-^ 

BAND  AMD  WliB  QpoQ  the  death  of  the  hasbead  sitmTee  to  the  wif e^ 

though  the  onnridenttion  paaaee  from  the  hnsfaend,  and  ihe  will  take  th» 

proceed^  imlew  the  interest  of  the  husband  a  creditors  is  affooted  by 

of  there  not  being  otiier  assets  soffident  to  pay  his  debts. 


Box  in  equity.    The  opinion  fitates  the  ease. 

Soii  and  SpuHock^  for  the  oomplainants. 

J7*  A.  Haniionf  N.  8.  Broum^  and  Mike  Vaughn^  for  the  re* 
•pondenta. 

By  Court,  Shackblfobd,  J.  This  bill  was  filed  in  the  ohan- 
eery  eourt  of  Davidson  County,  and  presents  the  following  state 
of  fiicta: — 

Leroy  C.  Coleman,  in  Noyember,  1863,  sold  and  conveyed  a 
house  and  lot  in  the  city  of  Nashville  to  H.  C.  Jenkins,  on  a 
credit  of  ten  years,  for  ten  thousand  dollars,  and  took  his  ten 
several  notes  for  one  thousand  dollars  each,  due  each  succeed- 
ing year,  and  payable  to  himself,  L.  G.  Coleman,  and  his  wife^ 
Caroline,  the  complainant.  Coleman  had  been  previously 
married.  A  few  days  before  his  second  marriage  to  the  com- 
plainant  Caroline,  who  was  then  a  widow,  in  18S0,  he  exe- 
cuted a  will  by  which  he  gave  the  one  half  of  his  property  to 
his  children  by  the  first  marriage;  the  other  portion  he  gave 
to  the  complainant  Caroline  and  her  children.  Shortly  after 
the  sale  and  conveyance  of  the  property  to  Jenkins,  he  (Cole* 
man)  died.  He  was  possessed  of  real  estate  valued  at  thirty 
thousand  dollars.  He  left  surviving  him  one  child  by  his  first 
marriage,  and  his  widow,  Caroline,  the  complainant,  who  has 
subsequently  intermarried  with  the  complainant  Bailey  John- 
BCfn.  Upon  the  death  of  Coleman,  Robert  Lusk,  who  had  been 
appointed  executor  by  the  will,  qualified  as  such.  The  notes 
executed  by  Jenkins  passed  into  his  possession;  he  has  col- 
lected a  part  of  them,  and  the  proceeds  appropriated  to  the 
payment  of  the  debts  of  the  deceased.  The  personal  assets 
are  not  sufiScient  to  pay  the  indebtedness  of  the  estate  exclu- 
sive of  these  notes;  the  real  assets  are  amply  sufficient  to  pay 
all  the  indebtedness  exclusive  of  the  notes  in  controversy. 

It  is  clear,  from  the  proof,  Coleman  was  fully  competent  to 
contract  at  the  time  of  the  sale  of  the  property  to  Jenkins,  and 
there  is  nothing  in  the  reeord  to  satisfy  us  that  the  contract 
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was  indnoed  by  fraud  or  undue  influence  on  the  part  of  the 
complainant^  Caroline.  This  bill  has  been  filed  bj  Johnson 
and  wife  against  the  executor  and  heir  of  Coleman  to  have 
the  notes  delivered  up  to  the  widow,  Caroline,  as  survivor. 
The  cause  was  heard  before  W.  F.  Cooper,  as  special  chan- 
cellor, who  was  of  opinion«  and  so  decreed,  that  the  notes  were 
choses  in  action,  and  as  such  were  conferred  by  Coleman 
upon  his  wife,  Caroline,  and  she  by  survivorship  took  them, 
and  as  survivor  is  entitled  to  hold  them  as  against  the  execu- 
tor, and  is  entitled  to  have  the  proceeds  of  the  notes  collected 
by  the  executor  refunded  to  her, — from  which  decree  the  de- 
fendant appealed  to  this  court 

The  question  involved  is  one  of  law,  and  must  be  deter- 
mined by  the  rules  of  law  governing  'such  cases.  It  is  an 
open  one  in  this  state;  consequently  we  must  in  our  conclu- 
sions be  controlled  by  the  principles  of  the  common  law.  By 
the  common  law,  the  husband  and  wife  are  deemed  but  one 
person.  The  personal  estate  of  the  wife  when  reduced  into 
possession  by  the  husband  vests  in  him.  Where  real  estate 
is  conveyed  to  husband  and  wife,  they  take  but  one  estate, 
and  if  one  dies,  the  estate  continues  in  the  survivor:  2  Bla. 
Com.  182.  Nothing  passes  on  the  death  of  either  the  husband 
or  wife  that  may  first  die,  but  by  a  condition  in  law,  the 
longest  liver  takes  the  entire  estate:  Tavl  v.  Campbdl^  7  Yerg. 
819  [27  Am.  Dec.  508];  Co.  lit  234. 

Such  being  the  uniform  doctrine  of  the  common  law  rela- 
tive to  real  estate,  does  it  apply  to  choses  in  action,  where  the 
husband  or  third  persons  have  conferred  on  the  wife  a  jcuni 
interest? 

By  the  common  law,  marriage  is  an  absolute  gift  of  the 
wife's  personal  chattels  in  possession,  and  it  is  so  of  choses  in 
action,  if  he  reduce  them  into  possession  by  receiving  or  re- 
covering them  at  law.  If  a  legacy  is  given  to  the  wife,  the 
husband  must  join  the  wife  in  the  action  to  recover  the  same 
when  suit  is  brought,  and  if  he  die  pending  the  action,  the 
suit  survives  to  the  wife.  Mr.  Chitty,  in  his  work  on  plead- 
ings, vol.  1,  p.  82,  says:  ''The  wife  takes  by  survivorship  a 
debt  due  upon  a  judgment  recovered  by  husband  and  wife, 
whether  obtained  for  a  debt  due  to  the  wife  while  sole,  or 
upon  a  contract  made  with  her  during  coverture,  where  she  is 
the  meritorious  cause  of  action,  and  she  is  entitled  to  a  bond 
given  to  her  and  her  husband,  or  to  her  alone." 

The  principles  involved  in  this  case  have  been  frequently 
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before  the  English  courts.  In  a  case  reported  in  2  Vem.  683, 
Chritt  HoBpUal  y.  Budging  it  appears  the  hnshand  had  lent 
money,  and  taken  seyeral  bonds  and  mortgages  for  it,  in  the 
name  of  himself  and  wife;  he  died,  haying  by  his  will  charged 
bis  real  estate  with  the  payment  of  his  debts.  The  wife 
claimed  the  bonds  and  mortgages  as  soryiyor.  The  heirs 
objected,  and  urged,  among  other  reasons,  that  if  this  money 
was  not  liable  to  the  husband's  debts,  he  might  by  joining  his 
wife  in  the  securities  defraud  all  his  creditors.  The  lord 
chancellor  admitted  that,  as  to  creditors,  it  might  be  fraudu- 
lent, but  there  being  assets  without  these  bonds  to  pay  all 
debts  and  legacies,  he  decreed  the  bonds  to  the  widow.  In 
1  Williams  on  Executors,  717,  the  authorities  are  collected, 
and  the  principle  is  stated  to  be,  where  a  note  or  bond  is 
made  payable  to  husband  and  wife,  upon  the  death  of  the 
husband  the  right  suryiyee  to  the  wife.  The  consideration  of 
the  note  makes  no  difference,  as  the  right  of  action  on  the 
instrument  depends  on  the  form  of  it,  and  not  upon  the  con- 
sideration on  which  it  was  giyen. 

In  2  Williams  on  Executors,  496,  the  lord  chancellor  said 
that  a  bond  giyen  to  husband  and  wife  during  coyerture  would 
surviye  to  the  wife.  This  seems  to  be  the  settled  doctrine  in 
the  En^ish  courts.  This  court  decided  at  the  last  term  at 
Brownsville,  in  the  case  of  Bebeeea  MUam  y.  J.  W.  Maaon 
(MS.  opinion),  where  a  note  had  been  executed  to  the  husband 
and  wife, — the  husband  haying  died,  —  and  the  suit  was 
brought  in  the  name  of  the  wife  as  the  suryiyor,  upon  a  de- 
murrer filed  to  the  declaration,  for  want  of  proper  parties,  it 
was  held  that  the  right  of  action  surviyed  to  the  wife,  and 
that  the  administrator  or  executor  of  the  husband  was  not  a 
necessary  party. 

In  the  case  of  Draper  y.  Joebofi,  16  Mass.  480,  it  was  held 
if  a  bond  or  obligation  be  made  to  the  husband  and  wife,  the 
wife  would  haye  it  by  suryiyorship.  That  case  was:  The 
plaintiff's  intestate  joined  in  a  conyeyance  of  the  wife's  lands, 
and  the  grantor  executed  a  promissory  note  to  the  husband 
and  wife,  together  with  a  mortgage  as  collateral  security. 
Upon  the  death  of  the  husband,  and  the  marriage  of  the  ?nfe 
with  the  defendant,  who  was  sued  in  troyer  for  a  conyersion 
of  the  note,  the  court  held  the  plaintiff  was  not  held  entitled 
to  recover,  because  the  wife  had  it  by  suryiyorship. 

The  principle  seems  to  be  well  settled,  where  the  consid- 
aration  of  a  bond  or  note,  or  other  security,  proceeds  from  the 
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wife  or  her  estate,  or  it  is  the  gift  of  a  third  perBon,  if  the  hua- 
band  does  not  coUeet  or  reduce  the  same  to  judgment  in  hia 
own  name,  the  security  will  go  to  the  wife  by  right  of  sundTor- 
ship;  but  if  the  husband  elect  to  treat  it  as  his  own,  and  take 
judgment  in  his  own  name,  it  will  go  to  his  administrator. 
^The  naming  or  not  naming  the  wife  in  the  action  is  attended 
with  material  consequences  in  relation  to  this  subject.  If  she 
be  a  party,  and  the  husband  die  after  judgment,  and  before 
execution  sued  out,  the  judgment  will  survive  to  her'':  l^ler 
on  Infancy  and  Coverture,  sec.  252;  Bond  v.  Emmons,  3  Atk. 
21;  Moehring  v.  MiteheUj  1  Barb.  Ch.  264;  2  Kent's  Com.  121^ 
and  authorities  cited. 

Tyler,  in  his  work  on  in&ncy  and  coverture,  section  252, 
says:  ''It  may  be  laid  down  as  a  general  rule  that  in  all  cases 
where  it  is  necessary  to  bring  the  suit  in  the  joint  names  of  the 
husband  and  wife  during  coverture,  the  cause  of  action  survives 
to  the  wife  for  her  benefit";  and  he  cites  in  support  of  this 
principle.  Searing  v.  Searing^  9  Paige,  289. 

Again,  in  section  254,  the  principle  is  stated,  and  which,  we 
think,  is  fully  sustained  by  the  authorities,  where  an  obliga- 
tion is  taken  to  husband  and  wife,  or  to  the  wife  alone,  with  the 
assent  of  the  husband,  the  action  survives  to  the  wife,  who  ia 
entitled  to  the  proceeds,  as  against  the  heirs  and  personal  rep- 
resentatives of  the  husband.  In  such  a  case,  the  form  of  the 
aecurity  implies  a  design  by  the  husband  to  benefit  the  wife; 
and  the  law  will  give  effect  to  this  intention  where  the  interest 
of  creditors  is  not  affected.  The  rule  seems  to  be  well  settled 
that  an  agreement  with  a  feme  covert^  and  a  promise  to  her 
personally,  raises  a  presumption  that  she  is  the  meritorioua 
cause  of  such  agreement,  and  it  will  survive  to  her:  Barst  v. 
Spelman,  4  N.  Y.  284;  Draper  v.  Jachaotij  16  Mass.  483;  2  Bed- 
field  on  Wills,  175-178;  EarU  v.  Millard,  2  B.  L  517.  Where 
money  is  secured  to  the  husband  and  wife  by  a  promisaoiy 
note  or  certificate  of  deposit,  no  other  facts  appearing,  the  wife 
is  held  to  be  entitled  by  survivorship  to  the  money:  Roman 
Catholic  0.  A,  v.  Strain,  2  Bradf.  34;  Prindle  v.  Caruihere^  15 
N.  Y.  425;  Hoy  v.  RogerSy  4  T.  B.  Mon.  226. 

It  can  make  no  difference  whether  the  consideration  of  the 
chose  in  action  passes  from  the  husband  or  not  If  it  passes 
from  him,  in  such  a  case  the  form  of  the  security  implies  a 
design  on  the  part  of  the  husband  to  benefit  the  wife,  and  the 
law  will  give  effect  to  it.  The  relation  they  bear  to  each  other 
la  such  that  the  law  raises  the  presumption  the  object  and  in* 
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tention  of  the  husband  was  to  benefit  the  wife,  and  the  right 
of  survivorship  will  vest  in  her. 

We  are  satisfied,  upon  an  examination  of  the  authorities, 
unless  there  are  extrinsic  facts  to  take  the  case  out  of  the 
rule,  that  where  a  promissory  note,  or  other  evidence  of  debt, 
is  made  payable  to  husband  and  wife,  upon  the  death  of  the 
husband  the  right  survives  to  the  wife;  and  she  will  take  the 
proceeds,  unless  the  interest  of  creditors  is  afiected. 

In  the  case  under  consideration,  there  is  nothing  to  take  the 
case  out  of  the  rule.  The  evidence  does  not  establish  fraud 
or  undue  infiuence;  and  the  acts  of  Coleman  in  taking  the 
notes  payable  to  himself^  and  wife  Caroline,  must  be  presumed 
to  have  been  for  her  benefit,  and  it  is  our  duty  to  give  effect  to 
that  intention. 

There  is  no  error  in  the  decree  of  the  chancellor,  and  it  will 
be  affirmed. 


DnsnmHO  Omrzoir.  — Smitht  J.,  Mmmfm^  from  tlM  opiiiioii  of  tha  ooort 
oo  the  groimd  that  the  right  of  property  in  a  note  made  payable  to  a  husband 
•od  wife  jointly  eoold  not  pan  to  the  wife  by  sozriTomhip^  where  the  eon« 
•ideratkm  of  the  note  tpmng  from  the  hnsbaad.  He  dederee  that  it  ii  diffi- 
colt  to  oomprehend  how  the  death  of  the  hnabend,  who  had  the  absolute  right 
of  property  during  his  lifetime,  osn  hare  the  effeot  of  Testing  in  the  wife  a 
right  of  property  that  she  did  not  haTe  before.  He  admits  that  the  fact  that 
the  hoaband  took  the  nots^  payable  to  himself  and  wife  jointly,  may  be  allowed 
to  indicate  an  intention  on  his  part  that  she  should  hare  some  interest  in  the 
note.  "  But  intent,"  he  says,  "  without  further  act,  does  not  work  a  change 
or  transfer  of  a  ri^t  of  property;  not  any  more  where  the  wife  is  the  in- 
tended beneficiary,  than  when  any  other  relative,  or  a  stringer,  is  the  party 
in  respeet  of  whom  the  husband  entertained  the  intentb**  And,  furthermore^ 
he  does  not  regard  the  analogy  between  the  oonreyanoe  of  land  to  the  husband 
end  wife  jointly,  and  the  making  of  a  note  payable  to  the  husband  and  wife 
jointily,  as  obvious.  In  the  esse  of  land,  he  says  the  parties  takes  by  entire- 
ties^ and  the  reason  why  the  estate  oontinuee  to  the  wife  if  she  surrives,  is 
"beoaase  the  estate  is  one,  and  the  oouTeyance  gives  the  wife  an  interest  and 
estate  in  the  land  jointly  and  equally  with  the  husband.  But  in  respeet  of 
the  note,  the  taking  of  it  payable  in  the  name  of  husband  and  wife  gives  her 
BO  interest,  no  right  of  property  in  the  note,  to  any  extent." 

QBUOAtioii  Patablb  to  Huhbahd  and  Wiwm  JaniTLT  Qukvitm  to  Wni 
flee  MeMUbm  v.  Mamm,  atiie,  p.  401,  and  note  401^ 

▲x.  ma  VOL.  xcvzn-« 
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MONTQOMBBY   t;.  KeBB. 

[6  COLDWILL,  im.] 

Fact  that  CoirsiDX&iTxoir  ov  Lost  Dud  was  OoxmiBAXB  Mmnr  ii 
Ko  DnmrsB  to  a  bill  to  establish  the  lost  deed. 

BgUXTT  WILL  NOT   ESTABLDB    L08T  DXID  WbICH  18  VOID   for    ^A—fffty 

or  fraud,  or  beoaose  ezeeated  in  violatioii  of  some  mle  of  law  er  pablie 
policy;  but  where  the  illegality  complained  of  is  not  soffident  to  aToid 
the  deed  or  prevent  the  vesting  of  title*  it  cannot  prevvnt  the  boldar  of 
the  ti^e  from  enforcing  it  in  the  coorts. 

BZBOUTBD  COKTaACm,  THOUGH  TADrTED  WITH  IlLBGAL  OoRSEDSBATIOV  OP 

CoHTSDJUtATB  MoNXT,  will  not  be  distnrbed;  and  tttlea  aoq:nii«d  by  the 
execution  of  snch  contracts  will  not  be  held  void. 
Dbd  Exbcutxd  vob  Ck^NfliDBEATioH  OV  CoH»»EAia  MoHsr  Covmi 
Valid  Toul 

Bill  in  equity.    The  opinion  states  the  case. 

Joh^  Baxter  <vnd  T^hom/M  E.  Champion,  and  Jame$  Wi  D&i^ 
deriek,  for  the  complainant 

Jacob  M.  Tharnburg  and  Robert  MeFartandj  for  the  respond- 
ent 

By  Court,  Andrews,  J.  The  iacts  appearing  in  the  plead- 
ings and  proofs  in  this  case  are  as  follows:  In  the  year  1862, 
the  complainant  purchased  of  the  defendant  a  tract  of  land 
lying  in  Blount  County,  for  the  sum  of  four  thousand  dollars, 
which  was  paid  in  confederate  money.  The  defendant  exe- 
cuted to  the  complainant  a  deed  conveying  the  premises  in 
fee-simple,  which  was  duly  witnessed  and  delivered,  but  was 
lost  or  destroyed  before  being  proved  or  recorded. 

This  bill  is  filed  to  establish  the  lost  deed,  and  prays  that 
the  defendant  may  be  required  to  execute  and  deliver  another 
deed,  or  that  the  title  be  divested  out  of  him  by  decree  of  the 
court,  and  for  general  relief. 

The  answer  alleges  the  fact  that  the  consideration  paid  for 
the  land  was  confederate  money,  and  relies  upon  the  illegality 
of  this  transaction  as  a  defense  to  the  suit 

The  chancellor  held  that  the  complainant  was  entitled  to 
relief,  and  decreed  that  all  the  right,  title,  and  interest  of  the 
defendant  in  the  lands  be  divested  out  of  him,  and  vested  in 
the  complainant  in  fee-simple, — from  which  decree  the  defend- 
ant appealed. 

The  complainant  does  not  seek  to  enforce  an  illegal  con- 
tract He  is  not  seeking  to  acquire  a  title,  but  to  protect  one 
already  acquired.    The  contract  of  sale  is  executed,  and  noth* 


Karah,  1889.]         Montoomebt  v.  Kxbr.  451 

ing  xemains  to  be  done  by  either  party  in  pursnance  of  it  By 
the  former  dedsionfi  of  this  court,  it  is  settled  that  executed 
coQtracts,  though  tainted  with  the  illegal  consideration  of  con- 
federate money,  will  not  be  disturbed;  and  titles  acquired  by 
the  execution  of  such  contracts  will  not  be  held  yoid.  The 
deed,  in  this  case,  vested  a  yalid  title  in  the  complainant,  and 
if  that  title  is  valid  for  any  purpose,  it  must  be  held  to  be 
valid  for  alL 

It  would  be  merely  productive  of  confusion  to  hold,  in  ac- 
cordance with  former  decisions,  that  the  deed  operated  between 
the  parties  to  vest  a  title  in  the  complainant,  and  at  the  same 
time  to  say  that  by  reason  of  the  illegality  of  the  consideration 
paid,  the  complainant  could  never  have  any  standing  in  court 
in  respect  of  that  title, — that  his  title  was  valid,  but  could 
never  be  enforced.  If  this  court  was  right  heretofore  in  hold- 
ing that  contracts  tainted  with  the  illegal  consideration  of 
confederate  money  should  not,  if  executed,  be  disturbed,  it  is 
not  obvious  how  the  conclusion  is  to  be  avoided  that  the  titles 
acquired  under  such  contracts  are  valid  for  all  purposes. 

The  complainant,  having  the  legal  title  by  virtue  of  his  deed, 
might,  if  his  case  required  it,  maintain  or  defend  an  ejectment 
upon  that  title;  and  the  fact  that  his  title  was  acquired  by  the 
payment  of  an  illegal  consideration  would  not  be  considered 
by  the  court  So  the  complainant  might,  if  the  proper  case 
arose,  being  in  possession  under  his  title,  maintain  a  bill  to 
remove  a  cloud  caused  by  the  adverse  claim  of  another  per- 
son. The  court  could  not,  in  these  cases,  hold  the  complain- 
ant's title  valid,  and  at  the  same  time  declare  that  it  was  one 
incapable  of  being  enforced  in  the  courts.  And  the  present 
defendant  is  not,  by  virtue  of  his  having  been  the  vendor  of 
the  land,  and  having  received  the  illegal  consideration,  enti- 
tled to  make  any  defense  which  would  not  avail  a  stranger  to 
the  contract 

If  the  lost  deed  had  itself  been  void  for  champerty  or  fraud, 
or  because  executed  in  violation  of  some  rule  of  law  or  of  pub- 
lio  policy,  then  a  court  of  equity  would  not  lend  its  aid  to 
establish  it  But  where  the  illegality  complained  of  is  not 
sufficient  to  avoid  the  deed  or  prevent  the  vesting  of  title,  it 
cannot  be  sufficient  to  prevent  the  holder  of  the  title  from 
enforcing  it  in  the  courts. 

The  former  decisions  of  this  court  would  be  mere  illusions 
if  it  were  established  that  though  courts  would  not  disturb  exe- 
ooted  oontraots  of  salsi  they  would,  for  aU  time  hereafter,  gr 
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back  and  inquire  whether  an  illegal  consideratioQ  had  been 
paid  before  allowing  the  purchaeer  to^nforce  his  rights  in  the 
property  purchased. 

The  decree  must  be,  that  the  complainant  is  entitled,  bjrvir- 
tue  of  a,i^d  under  his  said  deed,  to  hold  the  pfemisee  in  fee- 
simple,  and  that  the  defendant  has  no  right,  title,  or  interest 
therein. 


RlSUUTSD    OcWfTRAOlS    IQB  WUIUU   OUWSI  IHSAllOT   WAS 

Movsr  will  not  be  distubad,  altbon^  the  eoorti  will  BO*  land  tlMir  aid  t» 
•nforoa  inoh  eonkaetii  Bmi^  ▼.  JVonttn,  91  Ab»  Dmw  S96^  and  ante  8S8| 
NmUM  T.  Ikmmm,  92  Id,  648. 


Mbmphib  Gas-liqht  Gompant  v.  Statb. 

rt  coLDwuL,  na] 

PlPii  Laid  tbbouob  SnuoRs  or  Cnrr  -bt  GasOokfaht,  bj  pofmiHkft  cf 
ootporate  antlioritiei,  do  not  beoome  tlia  ptopeity  of  Ilia  cttf  or  a  pari 
of  the  realty,  but  reouun  the  peinonal  pgufterty  of  tiie  oompany. 

Fkn  07  Oils  Ck^MPANT  Laid  nr  Stbibb  of  Cirr  abb  Past  or  ''Brab- 
TJsmfiTtT"  of  the  company*  and  are  aabjeot  to  taxation,  under  a  atafeato 
proriding  that  certain  eniuiMrated  '*  and  other  mannfactnring  '"■**H*ib- 
menta  **  ihall  be  taxable;  for  the  appamtoa  lor  delivery  ia  merely  an  ez- 
tenaion  and  continuation  of  the  apparatna  for  the  maaofaotore  el  gH^ 
and  both  belong  to  the  "  eatabliahmenf^  bat  thia»  el  eonae^  doea  not 
Indnde  pipea  owned  by  the  city  or  by  private  paraon%  into  wfaieh  tlia 
company  daUTera  gaa  for  conanmptiflQ. 

Action  for  taxes.  Judgment  for  plaintHf,  and  appeal  tfaevs* 
from  by  the  defendant. 

W.  Y.  C.  Humes  and  PotUm^  for  the  appellant 

WWiam  M.  Sanddphj  for  the  state. 

By   Court,  Andrews,  J.     The  question  in  this  eaae  is, 

whether  the  Memphis  Oas-light  Company  is  liable  for  a  tax 
upon  the  assessed  valuation  of  the  main  and  service  pipes, 
owned  and  used  by  it  for  the  purpose  of  conveying  and  dis- 
tributing the  gas  manufactured  by  the  company,  through  the 
city  of  Memphis. 

The  right  to  tax  this  property  is  claimed  under  section  641 
of  the  code,  which  provides  that  ^*  all  saw,  grist,  and  other 
mills,  distilleries,  breweries,  foundries,  forges,  establishments 
for  mining,  quarrying,  making  gins  or  carriages,  and  other 
manufacturing  establishments,"  shall  be  taxable. 

If  the  pipes  laid  down  by  this  company  are  properly  to  bs 
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oonddered  as  part  of  a  '^manafiGkctaring  establifihmenty"  then 
the  tax  in  question  is  properly  assessed.  It  is  not  denied  that 
the  lot  actually  occupied  by  the  works  of  the  company,  with 
its  buildings,  furnaces,  reservoirs,  and  fixtures,  is  liable  to 
taxation  under  the  above  recited  provisions  of  the  statute,  but 
it  is  insisted  that  the  pipes  used  for  conveying  the  manufac- 
tured gas  to  the  consumers,  and  laid  down,  not  upon  the 
land  of  the  company,  but  through  and  under  the  public 
streets  of  the  dty,  are  not  a  part  of  the  manufEU^turing  estab- 
lishment. 

Pipes  laid  through  the  streets  of  the  city,  in  the  manner 
above  mentioned,  by  permission  of  the  corporate  authorities, 
do  not  become  the  property  of  the  city,  or  a  part  of  the  realty. 
They  are  personal  property,  and  the  property  of  the  company. 

In  order  that  a  particular  article  or  class  of  articles  should 
constitute  a  part  of  a  manufacturing  establishment,  it  is  not 
essential  that  they  be  actually  employed  in  the  process  of 
manufacture.  The  establishment  includes,  also,  all  the  usual 
and  necessary  appliances  for  storing,  measuring,  weighing, 
packing,  and  delivering  the  manufekctured  article  after  the 
process  of  manufacture  is  completed.  Thus  the  tanks  or 
reservoirs  and  the  principal  meter  of  a  gas  company,  used  for 
storing  and  measuring  the  gas  preparatory  to  its  distribution 
to  the  consumers,  are  a  part  of  the  manufacturing  establish- 
ment, though  they  are  not  at  all  employed  in  the  process  of 
manufacture.  And  this  fact  would  not  be  otherwise,  though 
such  reservoir  and  meter  might  be  located  upon  the  premises 
of  others,  and  at  a  distance  from  the  place  of  actual  manu- 
fiacture.  They  are  a  part  of  the  usual  and  necessary  appli- 
ances of  such  an  establishment,  and  without  which  the  gas 
manufSaotuted  could  not  be  preserved  or  delivered  to  the  con- 
Burner. 

The  Memphis  Oas-ligfat  Company  is  a  corporation  created 
for  the  purpose  of  manufSacturing  and  of  delivering  illumi- 
nating gas  to  the  citizens  of  Memphis.  The  delivery  in  a 
particular  mode  is  as  much  within  the  purpose  of  its  creation 
as  the  manufacture;  and  from  the  nature  of  the  article  manu- 
factured, the  apparatus  for  delivery  is  merely  an  extension 
and  continuation  of  the  apparatus  for  manufacture^ — both 
belong  to  the  establishment.  Of  course  this  does  not  include 
pipes  owned  by  the  city  or  by  private  persons,  and  into  which 
the  gas  company  deliver  the  gas  for  consumption.  The  ap> 
pliances  of  the  establishment  go  no  further  than  the  appara* 
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tus  for  manufacture  and  delivery:  See  BeBaw$  FalU  Co.  ▼• 
SoeHngham,  87  Vt.  622,  cited  in  1  Am.  Law  Rev.  861. 

It  follows  that  the  property  mentioned  in  the  xeoord  in  thii 
cause  was  properly  assessed  for  taxation,  and  it  must  be  so 
certified. 


Ois-nras  Laid  nr  Scbbbt  abb  Fizivbbb^  ahd  Tazablb  mm  BMuati 
PnifMtmM  0<uOo,r.  7%Mr&er»  fi6  Am.  Deo.  021. 

Tkb  raivoiFAL  GABB  IB  OEXED  in  KmHwckif  L0ad  omj  OH  00^  v.  JTcv 
Water  Worh,  62  Lid.  70^  to  th«  affeot  tbat  a  gM  oon^nyis  a 
oemgtajf  mm  distingnwhad  {rom  a  waior  oompaay,  iHuflh  is  ao^ 
II  lliiraf OTtk  ttiot  witiuii  tiie  BMohsnio^  lisn  Ivw  of  Tit^ftmH 


Lkwib  ft  Co.  V.  Ludwick* 

(•  COLDWBftU  M'l 

OoHWur  OAmaTBB  n  Ibsubbb,  abd  n  Rbmobbiblb  worn  Au 
oopt  tboM  oecMJanod,  by  tlia  act  of  God  and  tho  pnblie 

Pobuo  Bhbmibb  abb  TBosb  wnH  Whom  Nasiov  n  ja  Wai^  aad  nol 
tbioTot,  robbon»  rioton,  inaozgonti^  or  an  inoiistibia  laolk 

fiaouLAB  Oboabiibd  F6BGB  DT  Abmbd  [Hobiiuit  to  CklVBBMJUnV  tiM 
authority  of  the  govenunant  being  lor  the  tima  ofvartfaiofini»  k  a  poblie 
anamy. 

Wab  n  SncPLT  ICiiHinBB  or  F6bcb  bt  BoiiiBi  Foliiio  AOAnnr  Xaob 
OiBBB  for  tha  pnrpoaa  of  ooaroion. 

Wmui  Pabtt  nr  Rbbbluob  Ocourr  abb  Bold  Oibcaib  Pobhihi  m 
Tibbhobt  in  a  hoatila  manner,  ha?a  daolarad  tfaair  indepandano^ 
have  oaat  off  their  alliance,  have  organised  annia%  and  ha?a  aom- 
manoed  hoatilitiee  againat  their  former  aovaraigBt  tha  worid  aeioKivd- 
adgea  them  aa  belligerently  and  the  oontaat  a  war. 

OoHMOV  OABBnot  IS  BzousBD  FOB  LoBS  ov  QooDs  OB  the  gromid  thaS  tiia 
loaa  waa  oooaeioned  by  pablio  enamieai  whera»  on  tha  20th  of  May,  1861, 
tha  gooda  were  aeiied  near  the  oity  of  Mamphia,  upon  tha  boat  of  tha 
earrier,  by  armed  men  nnder  tha  oharge  of  an  offioer  who  waa  aoting 
nnder  the  anthoritj  of  an  organiation  in  hoatility  to  tha  United  Statea; 
lor  tha  people  of  tha  atate  of  Tenneaaee  ware  than  pablio  anamiaa  in  open 
hoatility  to  the  federal  go?ammant|  and  tboogh  thai  goranmant  had 
not  prodaamed  a  atate  of  war,  the  oonrt  will  Judicially  know  that  a  oiril 
on  tha  20th  of  May,  1861. 


Action  for  damages  for  fiEdlure  to  deliver  goods.    The  cpiii- 
ion  states  the  case. 

H.  Clay  King,  for  the  plaintiffs  in  error. 

Chatmers  and  Lea^  for  the  defendant  in  error. 

By  Court,  Shackblfobd,  J.  This  is  an  action  brought  against 
the  defendant  for  failing  to  deliver  goods  received  by  him  at 
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a  oommoii  carrier.  It  appears  from  the  record,  the  defendant 
was  the  owner  of  the  steamboat  Prince  of  Wales,  miming  be* 
tween  the  port  of  New  Orleans  and  the  city  of  Cairo,  in  the 
state  of  nUnois.  On  the  15th  of  May,  1861,  the  plaintiffs,  being 
citisens  of  Ohio,  there  was  shipped  to  them,  to  the  care  of 
Benedict  and  Sons,  Louisville,  Kentucky,  a  lot  of  hides 
and  peltries,  valued  at  $1,390,  which  were  received  on  the 
boat  of  the  defendant,  and  for  which  a  bill  of  lading  was 
duly  signed;  the  defendant  engaging  to  deliver  them  in 
Louisville,  Kentucky,  ''the  dangers  of  navigation  and  fire 
alone  excepted."  Before  reaching  Memphis,  the  authorities 
of  that  place  were  notified  of  the  coming  of  the  boat;  a  battery 
of  guns  were  plaoed  upon  the  bank  of  the  river;  upon  the 
approach  of  the  boat,  two  shots  were  fired  across  her  bow, 
and  she  was  compelled  to  land;  immediately  after,  she  was 
boarded  by  a  body  of  armed  men  under  the  command  of  an 
oflBoer.  Tlie  goods  of  the  plaintiff  were  taken,  and  the  boat 
seised.  The  city  of  Memphis  was  under  the  command  of  G^- 
end  Pillow,  and  large  bodies  of  troops  were  in  the  dty.  Forts 
were  being  erected  on  the  banks  of  the  Mississippi  River  at 
Randolph,  above  Memphis.  Oreat  excitement  prevailed;  the 
United  States  courts  were  closed,  and  the  authority  of  the 
federal  government  overthrown.  On  the  trial  of  the  cause, 
the  court,  in  substance,  charged  the  jury,  among  other  things 
not  excepted  to — if  they  find  firom  the  evidence  that  at  the 
time  and  before  the  seizure  of  said  goods  the  citizens  of  the 
state  of  Tennessee  were  laboring  under  great  excitement;  that 
large  numbers  of  the  inhabitants  had  armed  and  organized 
themselves  into  military  companies  and  regiments,  and  that 
others  were  rapidly  arming  and  organizing;  that  the  chief  of- 
fices of  the  state  were  in  the  hands  of  these  organizations  or 
of  persons  aflSliating  or  operating  with  them;  that  forts  were 
being  built,  and  the  United  States  property  being  seized  by 
them;  that  all  these  things  were  in  open  and  avowed  hostility 
to  the  federal  government,  for  the  purpose  of  opposing  an 
armed  resistance  to  the  execution  of  the  laws,  or  for  the  purpose 
of  making  common  cause  with  the  insurgents  of  the  other 
southern  states;  and  that  these  insurrectionary  proceedings 
had  been  pushed  to  such  an  extent  within  the  state  of  Tennes- 
see that  her  power  was  in  fact  in  the  hands  and  under  the 
control  of  these  conspirators,  and  the  government  in  their 
hands,  her  soil  in  their  possession,  the  regular  course  of  justice 
interrupted  so  that  loyal  courts  could  not  be  kept  open,  nor  pro- 
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taction  given  to  loyal  men  without  the  interference  of  military 
power;  and  that  the  federal  government  was  marshaling  her 
forces  for  the  purpose  of  asserting  the  national  sovereignty, — 
if  these  insurrectionary  combinations  existed  in  the  state  of 
Tennessee,  a  civil  war  was  then  pending  between  the  general 
government  and  such  unlawful  combination;  and  if  the  jury 
find  such  armed  force  took  the  goods  out  of  the  posseasion  of 
the  defendant,  was  a  recognized  part  of  such  unlawful  combi- 
nation, that  such  force  will  be  regarded  as  public  enemies,  and 
they  will  find  for  the  defendant.  The  jury  returned  a  verdict 
for  the  defendant,  a  new  trial  was  moved  for,  the  moticm  over- 
ruled; from  which  there  was  an  appeal  to  this  court. 

The  question  presented  is  one  of  grave  consideration.  It  is 
a  well-settled  principle  incur  jurisprudence,  a  oommoii  carrier 
is  bound  to  deliver  goods  intrusted  to  him;  at  all  events,  he  is 
only  excused  by  the  act  of  Gkxi  and  the  public  enemy.  The 
responsibility  imposed  by  the  common  law  upon  them  is  de> 
rived  mainly  from  their  public  employment,  and  their  respon- 
sibility cannot  be  avoided  by  any  degree  of  diligence.  He  is 
regarded  by  the  law  as  the  insurer  of  the  property  intrusted  to 
him.  In  other  words,  he  is  legally  responsible  for  acts  against 
which  he  could  not  provide,  from  whatever  cause,  except  those 
embraced  in  his  contract,  and  the  act  of  God  and  the  public 
enemy.  The  loss  or  damage  done  to  the  property  in  his  pos- 
session to  be  carried  is  of  itself  sufficient  proof  of  negligence. 
Everything  is  negligence  which  the  law  does  not  excuse;  so 
that  in  all  cases  he  will  be  held  liable  except  those  just  men- 
tioned. This  doctrine  has  been  firmly  established  in  the  Eng- 
lish courts;  and  no  question  has  been  more  clearly  defined  and 
settled  in  our  American  jurisprudence  than  that  a  common 
carrier  is  responsible  for  all  losses  except  those  occasioned  by 
the  act  of  God  and  the  public  enemy. 

Mr.  Story,  in  his  work  on  bailments,  section  489,  says: 
*<^6y  the  act  of  God,'  a  phrase  which,  perhaps,  habit  has 
rendered  too  familiar  to  us,  is  meant  inevitable  accident  or 
casualty;  and  by  'the  king's  enemy'  is  meant,  public  ene- 
mies (with  whom  the  nation  is  at  war)."  Apply  these  princi- 
ples to  the  case  under  consideration:  The  defendant  was  the 
owner  of  the  steam-vessel  upon  which  the  goods  were  shipped 
to  be  transported  to  Louisville  for  a  certain  sum,  to  be  paid  on 
delivery  of  the  goods.  He  clearly  falls  within  the  rules  of 
law  that  constitute  him  a  common  carrier.  Being  such,  does 
the  proof  and  rules  of  law  applicable  to  the  case  exonerate 
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him  from  responsibility  in  not  delivering  the  property  shipped 
upon  the  vessed  of  which  he  was  the  master  and  owner?  He 
is  clearly  liable,  unless  he  was  prevented  by  the  act  of  God  or 
the  public  enemy.  By  enemies  is  not  to  be  understood  thieves 
and  robbers,  but  open  and  armed  enemies, — those  in  hostility 
to  the  government  It  was  held  in  the  English  courts  that 
rioters  and  insurgents  were  not  public  enemies  in  the  sense  of 
the  law  upon  this  subject  Lord  Holt  says,  in  the  case  of 
CMs  V.  Barnard,  2  Salk.  919:  <' Though  the  force  be  never 
so  great,  as  if  an  irresistible  multitude  of  persons  rob  him, 
the  carrier  is  nevertheless  chargeable."  The  same  principle 
was  settled  in  the  case  of  Forward  v.  Pittard^  1  Term  Rep.  27; 
but  where  there  is  a  regular  organised  force  in  armed  hostility 
to  the  government,  and  the  authority  of  the  government  for 
the  time  overthrown,  the  principle  stated  in  the  case  of  CMm 
V.  Barnard^  wpra,  does  not  apply:  Mauran  v.  AUianee  In$.  Co.^ 
6  WalL  1.  It  appears  from  this  record  that  on  the  15th  of 
Hay,  1861,  the  boat  of  the  defendant  received  her  cargo  at 
New  Orleans.  Before  reaching  the  city  of  Memphis,  the  mili- 
tary organisation  in  the  possession  of  that  dty  had  been  tele* 
graphed  of  the  approach  of  the  vessel.  A  battery  was  planted 
upon  the  banks  of  the  river;  upon  the  arrival  of  the  vessel, 
two  shots  were  fired  across  her  bow,  and  the  defendant  was 
oomi^elled  to  land.  Immediately  thereafter, '^the  vessel  was 
boarded  by  armed  men  under  flie  charge  of  an  officer,  who 
was  acting  under  the  authority  of  the  organisation  in  hostility 
to  the  United  States,  who  seised  the  boat  and  took  off  the 
property  of  the  plaintiffs. 

The  people  of  the  state  of  Tennessee  were  then  in  open  hos- 
tQity  to  the  federal  authorities;  armed  organisations  had  been 
formed  and  were  forming  throughout  the  state;  the  authority 
fji  the  federal  government  was  for  a  time  overthrown;  a  league 
had  been  formed,  offensive  and  defensive,  with  the  other 
southern  states;  the  United  States  was  marshaling  its  forces 
to  assert  its  sovereignty;  the  territory  of  the  state  was  held  by 
a  line  of  bayonets  in  hostility  to  the  federal  government;  that 
government  had  not  proclaimed  a  state  of  war,  but  in  fact,  as 
we  judicially  know,  a  civil  war  did  exist  on  the  2(Hh  of  May, 
1861.  War  is  simply  the  exercise  of  force  by  bodies  politic 
against  each  other  for  the  purpose  of  coerooin.  In  the  Ptiz$ 
C€ue9j  2  Black,  666,  the  court  says:  '*  Insurrection  against 
a  government  may  or  may  not  culminate  in  an  organised 
rebellion;  but  civil  war  always  begins  by  insurrection  against 
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the  lawful  aitthoritjr  of  the  government.  A  dvH  war  is  ne^er 
iolemnly  declared;  it  becomes  such  hj  its  accident^;  tbe 
number,  power,  and  organisations  of  the  persons  who  origiiuite 
and  carry  it  on.  When  the  party  in  rebellion  occupy  axMl 
hold  in  a  hostile  manner  a  certain  portion  of  territory;  have 
declared  their  independence;  haye  cast  off  their  allegiaDoe; 
have  organised  armies;  have  commenced  hostilities  against 
their  former  sovereign, — the  world  acknowledges  them  asM- 
ligerents,  and  the  contest  a  war." 

Such  are  the  principles  announced  by  the  highest  judicial 
tribunal  of  the  nation.  From  the  &cts  presented  in  this  case, 
at  the  time  of  the  seizure  of  the  property  of  the  plaintiff  war 
existed;  and  the  property  was  taken  from  the  poesessioii  of 
the  defbndant  by  the  pubUc  enemies  of  the  government  The 
southern  states,  including  Tennessee,  were,  by  the  repeated 
decisions  of  the  supreme  court  of  the  United  States,  declared 
to  be  public  enemies.  It  follows,  therefore,  that  on  the  20fch 
of  May,  1861,  at  the  time  the  property  was  seised,  the  people 
of  the  state  of  Tennessee  were  public  enemies,  within  die 
sense  of  the  term;  and  the  defendant  is  excused  for  the  doo- 
delivery  of  the  property,  it  having  been  taken  by  those  in  hoe- 
tiUty  to  the  government 

The  charge  of  his  honor  is  a  just  expositioh  of  the  law  go?- 
eming  the  case,  in  which  there  is  no  error;  and  the  judgDent 
must  be  affirmed. 


Lais  Bxbklliov  wab  Civil  Waex  ffeigm  t.  Prke^9i  Ajol  I>eo.SQ7,ni 
iioi6fi26;  Bair.  LmMOlt  eCe.  A  iS.  Ox,  80 Id.  682.  What  is  kfyiegw^ 
■ee  Drtmher  t.  Qakmm^  M  Id.  071.  and  note  treating  this  topio  57M81; 
iea  also  Segpi/uiraUom  (kmi^  jaotfy  p.  41Mk  and  Hfftrmam  ▼.  P(0rfnvpo<  pblSi^ 
and  note. 

Ooiocov  Oabbixr  n  Insubsb,  join  Lubls  fob  All  Loesn^  enepl 
those  ooonning  throagh  ao(  of  Qod  or  pnUio  enemy:  S^kma  tie.  12.  J2.  Gdi  ▼. 
BwUa,  94  Am.  Dee.  694»  and  note  oiting  prior  oaaes  895;  MobUe  ^cS-S-O^ 
▼.  ffapkitu,  94  Id.  607;  BueUamd  ▼.  Adtwu  Jfa^  Co.,  93  Id.  68;  fbeCkm 
JBg>.  a».  ▼.  iHiroe^  92  Id.  53;  FUUbnm^y.  Grand  TnudtBTp  Co.,  9211 W. 

What  Gonstitotbs  Fubuo  Eximt:  See  the  opmion  in  SeqtmttratkmCoKtt 
fott,  p.  494;  and  the  note  to  Ta^hr  y.  Jetikma,  88  Am.  Dee.  779^  78a  lia^ 
gan  and  hia  band  of  oonfederatea  oonatitiited.  in  ICay.  1862;  pnhlio 
BlmtiT.  Adam§  Jbep.  Ox,  85  Id.  SA 
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HeFFEBMAN   V.   POBTBB. 

[0  GOIiDWaUik  MLl 
OV  MlUTABT  FOBdS  OF  XJHTTKD  9rm  BAD  POWMB»  DVBIVa 

Ctpil  Wab,  to  «stabli«h,  in  may  dittriot  in  the  innureetioiutty  itatM 
hflld  in  firm  powaMiom  by  f oroe  of  amu,  and  during  sooh  bellig«r«nl 
oecnpationy  mch  temporary  government  at  he  might  deem  proper,  and 
to  i^point  and  control  the  neniwwiryoffieeri  and  agenta,  and  to  preaoriba 
the  modee  in  whioh  aooh  goremmente  ehoold  be  administered. 

TO  Ebtablish  QcfTMBmaan  n  mot  Dei»*wi>mt  vtoh  Biobt  ov 
Oov^imrr,  bat  is  iaoident  to  the  mere  right  of  belligerent  oooapatioii. 
A  aataorik  cannot  oonyier  itt  own  territory,  but  it  may  snbdae  and 
ceenpy  moh  portions  of  it  as  are  ininsnrreetioni  and  the  right  togoreni 
for  ii»  time  being  Is  necessarily  enditaoed  in  the  ri|^t  ol  sabJngstioB 


m  MnizABT  OoooFAflT  TO  Govnv  iMPmi  Rioar  to  DsnBmvi 
In  what  mannsr  and  throogh  what  agencies  sooh  govemmsnt  is  to  ba 
aondnoML  The  nwmicipal  laws  ol  the  place  may  be  left  in  cperatici^ 
sr  llMy  may  be  snspended,  and  other  laws  pat  in  force.  The  adminis- 
taation  ol  Jostaoe  may  be  left  in  the  hands  of  the  ccdinaiy  officers  of  the 
IsWy  or  theee  may  be  sospended  and  others  appointed  in  their  place. 
Ghrfl  li^ts  and  ctril  remedies  may  be  sospended,  and  military  laws  and 
military  coorts  and  proosedings  may  be  sobstitated  for  them;  or  nMr 
tribonals  nay  be  established,  and  new  l^gsl  remsdiee  and  dvil  proceed* 
ings  nay  be  introdnoed. 

Ctrnq/naacm  Krmiwmw  ion  Tm  Bmro  Powsu  ov  di  Faoio  Govnor- 
mwT;  and  the  jorisdiction  and  aothority  ponemtd  and  exeroissd  by  the 
triboaale  cseated  by  him  most  depend  open  his  diiorstion;  and  in  this 
ffsspsct  the  act  of  every  military  commander  is  the  act  of  the  comman- 
der-in-chief ontil  dinpprored  sr  annnlled,  and  is  of  neceesity  to  be 
ebeysd  as  each* 

WaatBvsB  VmagKBMan  o9  Vsomd  BsAxm  as  0»iaiAin>an-iir-CHiir  looar 
nv  il  penonaUy  prnsnt,  may  be  done  by  the  soperior  cfflcer  in  com* 
d  anydistrictv  vnlen  restrained  by  orders,  or  by  the  peooliar 
d  the  sMiioo  in  which  he  is  engaged. 

IvDOMSHn  ov  CiTn.  Oounn,  Cuated  mt  Hiutabt  Aotboutt  or 
Unnsn  StAXn  in  districts  held  in  oiilitary  oocopation,  may  be  pleaded 
as  rw  jwiieaia  before  the  legolar  tribanals  of  the  state  after  the  retom 
el 


DmuBBXB  to  plea  of  re$  judicata^    The  opinion  states  the 


WUliam  M.  Bandolpn^  for  the  appellant 
Kortfteht  and  Orqfty  for  the  appellee. 

By  Coorty  Bllxtt,  Special  Judge.  This  suit  was  brong^t 
by  Hefferman  against  Porter,  in  September,  1865.  The  de« 
fendant,  among  other  things,  pleaded  in  bar  the  judgment  of 
A  tribunal  known  as  the  civil  commission,  created  by  order  of 
lbs  commander  of  the  United  States  forces  in  the  district  of 
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MemphiB,  in  April,  1868,  before  which  it  is  alleged  the  plain- 
tiff impleaded  the  defendant  oonceming  the  same  causes  for 
which  the  present  action  is  brought. 

The  plea  alleges  that  the  parties  were  both  residents  in  the 
district  of  Memphis,  which  was  under  martial  law  and  mili- 
tary rule,  and  that  all  civil  courts  were  suspended  therein; 
and  that  the  civil  commission  was  organised  by  the  military 
commander  for  the  said  district  to  hear  and  determine  all 
complaints  and  suits  instituted  by  all  loyal  dtizens  of  the 
United  States,  for  the  collection  of  all  debts,  the  enforcement 
of  all  contracts,  and  in  other  respects  to  fill  the  place  and  per- 
form the  functions  of  the  ordinary  civil  courts  of  the  country 
for  the  time  being;  and  that  persons  were  appointed  to  bold 
the  said  commission,  their  judgments  and  dedaions  to  be 
binding  and  final  when  approved  by  the  said  ndlitary  com- 
mander. The  commencement  of  proceedings  before  the  said 
commission  by  the  plaintiff  against  the  defendant,  the  iden- 
tity of  the  causes  of  action,  the  progress  of  the  suit,  and  the 
final  judgment  on  the  merits  in  fieivor  of  the  defendant,  after 
full  proof  on  both  sides,  and  due  consideration  by  the  court, 
with  the  approval  thereof  by  the  military  commander,  are  all 
averred  in  the  plea  with  technical  precision. 

To  this  plea  the  plaintiff  demurred,  and  the  court  overmled 
the  demurrer;  and  the  plaintiff  refusing  to  reply,  final  jndg- 
ment  was  entered  for  the  defendant. 

There  are  other  pleas  and  demurrers  in  the  record,  but  it  is 
not  necessary  that  we  should  notice  them. 

The  defendant  seeks  to  give  effect  to  the  judgment  of  this 
tribunal  as  re$  judiccUa;  while  the  plaintiff  denies  to  it  any 
validity  whatever,  and  insists  that  (he  proceeding  was  coram 
fumjvdice^  and  void. 

No  objection  is  stated  to  the  organization  of  the  court,  its 
mode  of  proceeding,  or  the  forms  of  trial,  judgment,  or  execu- 
tion; but  it  is  insisted  that  such  a  court  is  unknown  to  the  con* 
stitution  and  laws  of  the  state,  or  of  the  United  States,  and 
that  it  was  not  within  the  power  of  the  military  commander 
to  create  it. 

The  legal  principles  essential  to  the  proper  solution  of  the 
question  involved  seem  to  have  been  fully  considered  and  set- 
tled in  several  recent  adjudications  by  this  court 

In  RuUedge  v.  Fogg^  8  Cold.  654,  the  principles  of  public  law 
applicable  to  the  right  of  the  conqueror  to  establish  govern- 
smts  in  conquered  territory  are  thus  stated:  '*  Ordinarily  the 
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right  of  one  belligerent  nation  to  occupy  and  govern  the  terri- 
tory of  the  other  while  in  its  military  poeseseion  is  one  of  the 
incidents  of  war,  and  flows  directly  from  the  conqueror.  The 
constitution  or  political  institutions  of  the  conqueror  are  not 
therefore  looked  to  for  authority  to  establish  a  government  for 
the  territory  of  the  enemy  in  his  possession  during  its  mili- 
tary occupation,  nor  for  the  rules  by  which  the  powers  of  such 
government  are  regulated  and  limited.  Such  authority  and 
such  rules  are  derived  directly  from  the  laws  of  war,  as  estab- 
lished by  the  usage  of  the  world,  and  confirmed  by  the  writings 
of  publicists  and  the  decisions  of  courts." 

Having  thus  asserted  the  principle  of  public  law  that  pre- 
vails in  the  use  of  international  wars,  the  court  proceeds  to 
state  the  rule  in  relation  to  territorial  or  ciril  wars  thus:  ''  But 
pending  the  war,  the  revolted  territory  actually  occupied  by  the 
military  power  of  the  United  States  is  subject  to  the  laws  of 
the  belligerent  occupation.  The  authority  of  the  conqueror 
in  such  a  case  is,  ex  necessitate^  paramount  His  title  rests  on 
force,  and  is  measured  by  it.  He  may  suspend  the  municipal 
laws  of  the  state  or  district  thus  occupied,  if  the  safety  or  in- 
terest of  the  parent  government  demands  it;  or  otherwise,  by 
permission,  the  private  and  municipal  laws  of  such  conquered 
territory  remain  in  force.  Under  this  doctrine,  which  seems 
to  be  recognised  by  the  laws  of  war,  the  President,  in  the  ex- 
ercise of  his  constitutional  power  as  commander-in-chief  of  the 
army  and  navy,  and  the  military  oflScers  under  his  authority, 
may,  when  war  actually  exists,  whether  it  be  territorial  or  for- 
eign, seise  the  enemy's  possessions,  and  establish  a  temporary 
government  and  laws  for  the  territory  so  seised  and  occupied.'' 
And  in  accordance  with  these  views,  it  was  held  in  that 
case  that  the  appointment  of  Andrew  Johnson  by  the  Secretary 
of  War  to  be  military  governor  of  the  state  of  Tennessee,  with 
power  to  establish  all  necessary  offices,  tribunals,  etc.,  was 
legitimate  and  proper. 

In  IsbeU  v.  FarriSy  5  Cold.  426,  it  was  again  asserted  '*  that 
in  the  civil  war  the  sovereign  government  of  the  nation,  hav- 
ing by  military  force  made  conquest  of,  and  holding  in  firm 
occupation  by  such  force,  the  country  within  the  scope  and 
boundary  in  which  the  war  existed,  possessed  the  belligerent 
power  to  organise  and  enforce  the  government  of  the  people 
within  the  country  so  occupied;  and  as  a  means  of  so  organiz- 
ing and  enforcing  government,  may  rightfully  appoint  suitable 
fanotionaries,  directly  by  the  military  commander  of  the  forces 
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oconpying  the  oountry,  or  through  the  agency  of  electioas  held 
by  the  people  themselves,  pursuant  to  the  orders  of  the  mili- 
tary officer  in  command The  powers  exercised  by  the 

military  governor  to  establish  government  over  the  people,  in 
the  manner  prescribed  by  the  proclamation  of  January  7, 1884, 
find  their  sanction  in  the  public  law  which  authorizes  the 
eovereign  belligerent  in  a  civil  war  to  exercise  upon  the  insur- 
gent people,  to  some  extent,  the  belligerent  powers  sanctioned 
by  the  laws  of  war  in  the  case  of  an  international  war.  The 
laws  of  war  authorize  the  occupying  conqueror  to  organize  and 
establish  government  over  the  people  of  the  hostile  country 
subdued  and  held  in  firm  occupation.  The  government  so 
established  endures  for  the  time  the  belligerent  occupation 
continues,  and  ends  with  the  restoration  of  i)eace  and  the  re- 
sumption of  the  regular  municipal  government  of  peace." 

There  are  other  decisions  in  which  the  same  principles  are 
recognized,  to  which  it  is  unnecessary  to  make  particular 
reference. 

These  elaborate  quotations  are  given  to  show  that  the 
questions  as  to  the  power  of  the  commander  of  the  military 
forces  of  the  United  States,  in  any  district  in  the  insurrection- 
ary states  held  in  firm  possession  by  the  force  of  arms  during 
such  belligerent  occupation,  to  Ci^tablish  such  temporary  gov- 
ernment in  such  district,  or  any  part  thereof,  as  he  might  see 
proper,  and  to  appoint  and  control  the  necessary  officers  and 
agents,  and  to  prescribe  the  modes  in  which  such  governments 
should  be  administered,  are  not  open  questions  in  this  court 

The  conclusions  that  have  been  thus  announced  are,  more- 
over, in  accordance  with  the  opinions  of  approved  writers  on 
public  law,  and  are  sanctioned  by  the  established  usage  and 
practice  of  our  government,  and  by  the  decisions  of  its  highest 
courts:  Halleck  on  International  Law,  776  et  seq.;  Id.  830; 
United  States  v.  Rice,  4  Wheat  246;  Crow  v.  Harrison,  16  How. 
164;  LeiUnsdoffer  v.  Webb,  20  Id.  176. 

This  right  to  establish  government  is  not  at  all  dependent 
upon  the  right  of  conquest,  but  is  treated  as  incident  to  the 
mere  right  of  belligerent  occupation.  A  nation  cannot  conquer 
its  own  territory,  but  it  may  subdue  and  occupy  such  portions 
of  it  as  are  made  the  theater  of  an  insurrection  against  its  au* 
thority.  The  right  to  govern  for  the  time  being  is  neces- 
sarily embraced  in  the  right  of  subjugation  and  occupation* 
Halleck  says:  ''  If  a  fort,  town,  city,  harbor,  island,  province^ 
or  particular  section  of  country  belonging  to  one  belligereni 
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is  forced  to  submit  to  the  amu  of  the  other,  snch  place  or 
territory  inetantly  becomes  a  conquest,  and  is  subject  to  the 
laws  wliich  the  conqueror  may  impose  on  it;  although  he  has 
not  yet  acquired  the  plenum  dominium  et  uttb,  he  has  the 
temporary  right  of  possession  and  government":  Halleck  on 
International  Law,  777. 

Cioyemment  of  such  territory,  while  so  held  in  military  oo- 
cnpation,  is  no  less  a  duty  than  a  necessity;  and  the  right  to 
create  a  government,  or  rather  the  right  to  govern,  implies  the 
right  to  determine  in  what  manner  and  through  what  agen- 
cies such  government  is  to  be  conducted.  The  municipal 
laws  of  the  place  may  be  left  in  operation,  or  they  may  be 
suspended,  and  other  laws  put  in  force.  The  administration 
<d  justice  may  be  left  in  the  hands  of  the  ordinary  officers  of 
the  law,  or  these  may  be  suspended,  and  others  appointed  in 
their  place.  Civil  rights  and  civil  remedies  may  be  suspended, 
and  military  laws  and  militery  courts  and  proceedings  may 
be  substituted  for  them;  or  new  tribunals  may  be  esteblished, 
and  new  legal  remedies  and  civil  proceedings  may  be  intro- 
duced: HaUeck  on  International  Law,  880. 

The  conqueror  exercises,  for  the  time  being,  the  powers  of  a 
de  facto  government;  and  the  jurisdiction  and  authority  pos- 
sessed and  exercised  by  the  tribunals  created  by  him  must 
depend  upon  his  discretion.  In  this  respect,  the  act  of  every 
military  commander  is  the  act  of  the  commander-in-chief  un- 
til disapproved  or  annulled,  and  is  of  necessity  to  be  obeyed  as 
such.  Whatever  the  President  of  the  United  Stetes  as  com- 
mander-in-chief might  do,  if  personally  present,  may  be  done 
by  the  superior  officer  in  command  of  any  district,  unless  re- 
strained by  orders,  or  by  the  peculiar  nature  of  the  service  in 
which  he  is  engaged. 

The  estoblishment  of  legal  tribunals  for  the  adjudication  and 
protection  of  dvil  rights  is  the  most  favorable  condition  for 
the  conquered  people.  There  is  always  more  or  less  security 
in  a  judicial  body,  organized  according  to  the  forms  of  law,  for 
the  administration  of  justice  according  to  the  rules  that  ob- 
tain in  courts  of  judicature.  There  is  a  dignity  and  responsi- 
bility about  such  a  position  that  does  not  fail  to  command  a 
decent  regard  to  the  ordinary  rules  of  justice  and  of  right,  or 
to  mitigate  the  rigor  of  militery  rule  to  some  degree  of  har- 
mony with  the  humane  theories  of  modem  warfare. 

If,  then,  the  power  to  create  such  civil  courts  exists  by  the 
laws  of  war,  in  a  place  held  in  firm  possession  by  a  belligerent 
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military  occupation,  and  if  their  judgments  and  decrees  are 
held  to  be  binding  on  all  parties  during  the  period  of  such  oc- 
cupation, as  the  acts  of  a  de  facto  government,  we  are  not  able 
to  see  on  what  grounds  we  can  refuse  to  them  a  like  effect  when 
pleaded  as  res  judicata  before  the  r^pilar  judicial  tribunals  of 
the  state  since  the  return  of  peace. 

Our  attention  has  been  called  to  the  action  of  the  judge-ad- 
▼ocate-general  of  the  United  States^  in  July  and  October,  1863, 
in  two  cases  carried  up  to  the  Secretary  of  War  from  the 
action  of  the  provost-marshal  at  Memphis,  in  undertaking  to 
adjudicate  questions  of  civil  right.  In  his  report  on  these 
cases  to  the  Secretary  of  War,  the  judge-advocate-general  ad- 
verts to  the  "civil  commission''  then  existing  in  Memphis, 
which  he  pronounoes  to  be  ''an  anomalous  and  irregular 
tribunal,  entirely  unauthorised  by  military  law,"  and  ear- 
nestly advises  that  this,  and  any  other  court  or  commission  of 
like  character,  be  ordered  by  the  Secretary  of  War  to  be  die- 
solved. 

The  opinion  of  the  judge-advocate-general  is  entitied  to  great 
respect;  but  as  it  does  not  appear  to  have  been  adopted  by  the 
Secretary  of  War  or  made  the  basis  of  his  official  action,  it 
loses  much  of  its  weight  as  an  authority.  The  reasoning  on 
which  the  opinion  was  founded  not  being  given,  we  are  with- 
out the  aid  of  the  lights  which  guided  him  to  his  conclusions. 
Under  these  considerations,  and  with  great  deference,  we  feel 
constrained  to  adopt  a  different  view  of  the  subject.  The  au- 
thorities already  referred  to,  and  the  reason  and  nature  of  the 
subject  itself  we  think,  sustain  us  in  this  view.  And  in  this 
connection  we  refer  generally,  in  confirmation  of  our  opinions, 
to  the  able  decision  of  Judge  Peabody  in  the  case  of  United 
States  V.  Reiter^  4  Am.  Law  Beg.,  N.  S.,  635,  in  which  the 
validity  of  these  special  courts  of  justice,  organized  under  mili- 
tary authority  during  the  late  war,  and  their  rightful  juris- 
diction, not  only  in  the  most  important  civil  matters,  but  else 
in  criminal  cases  of  a  capital  nature,  are  most  cogently  and 
persuasively  vindicated. 

The  judgment  of  the  court  below  will  be  affirmed. 


RiORT  or  MnJTABT  CoMMAinxat  to  Ebtabluh  GorxBmixnT  and  Ooosis 
bk  territory  belligerently  oooupied:  See  RvUedg9  ▼.  Fogg,  01  Am.  Dee.  289^ 
end  note  3Q8.    Thie  case  it  cited  in  the  principal  case,  and  the  opinioa  die- 
enases  moet  of  the  matters  involyed  in  the  principal  case.    See  also  SmUom  ▼. 
TeUer,  post,  p.  471;   Taylor  r.  2fcukriU§  ete.  R.  S.  C<k,  foti,  p.  474;  and  S^ 
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loam  Bbbxllioh  waa  Givil  War:  See  the  eeiee  abo^e  died,  and  Lmtk  S 
Ox  ▼.  Ludwkkt  <"*^  P*  4M|  end  note. 

Tbm  vmnraiKAL  <un  s  gitbd  to  the  point  thel^  ee  between  the  pertiea»  n 
Jn^giBeni  eennot  be  inpeeebed  lor  trend  in  n  ooUetifnl  aoil  er  pnweedliifi 
Kaapp  ▼.  Tkompmmt  S9  Obio  St.  887. 


Hill  v.  Walker. 

[6  GO&DWSLL,  491] 

Bubbt  to  BxDKBif  GAinioT  Bi  Xhiobcbd  uMLni  Turn  Fbwootmd  bt 
Skatois  be  etriotly  panned. 

AixaoAnav  nr  Bill  to  BxDnM  tbat  OoMFLAnrAirr  Oivibbd  to  Cbsdiv 
<nr  JuDcofBrr  Debt  ite  whole  emoont^  if  not  leeponded  to  in  the  en* 
ewer  end  not  eetebliihed  by  proo(  oennot  be  taken  ae  trae. 

FUBOBAflBB  IBOM  WbOM  GBXDIlOm  SXHKB  TO  Rl1>aMi  MAT  OhJEOt  TO  Rl- 

raMFTiDir  on  the  ground  that  the  oreditor  baa  not  complied  with  the 
atatnte  by  orediting  or  ofEwing  to  oredit  on  hia  jndgment  debt  ten  par 
eent  or  more  of  the  anm  bid  at  the  original  aale. 

QuomoH  Pbofosdio  to  Rkdhbc  must  hot  ohlt  Grm  Gbbut  on  hb 
JuiMUfSMT  Dnr,  aa  reqniied  by  atatnte,  bat  he  most  do  thia  by  aome 
poeitiye  act  capeble  of  proof  or  disproof;  it  cannot  be  left  to  reat  on- 
known  in  the  boaom  of  the  creditor.  The  aotoal  giying  of  the  credit  ia 
a  condition  precedent  to  the  eziatence  of  the  equity  to  enforce  redemp- 
taon,  end  mnat  be  proved;  end  the  better  end  aafer  coorae  ia  to  file  a 
receipt  to  that  eilect  in  the  office  of  the  derk  or  regiater,  aa  ia  preaoribed 
in  the  caae  of  an  advance. 

Bdwib  to  Sbll  KAY  BB  ExBOOTBD  B7  AoBBT  OF  DoBiB  who  ia  the  grantor 
in  a  deed  of  the  land  aigned  by  the  grantee,  which,  beaidea  giving  him  a 
pcfwir  of  aale  in  caae  of  non-payment  of  the  parohaae*money,  givee  him 
alao  a  lien  therefor  on  the  land,  thoa  giving  him  a  power  coupled  with 
■B  interaat;  which  power  ia,  forthermore,  not  qualified  by  any  peraonal 
trust  or  confidence,  aince  the  deed  authoriaea  the  power  to  be  exeonte^ 
■ot  only  1^  the  grantor,  but  by  any  aaaignee  of  the  pnxchaae  notee. 

Bill  to  xedeem.    Deoree  in  fitvor  of  eomplainanti  from 
which  respondents  appeal 

Crq/i^  Hayne^t  HeiMUj  and  Seottj  for  the  appellants 
Brown  and  E.  M,  Yerger^  for  the  appellee. 

By  Court)  Smith,  J.    On  the  sixth  day  of  Fehmary,  ISST, 

Sarah  C.  Law  sold  and  conveyed  to  William  Walker,  by  deed 

of  that  date,  three  lots  of  land  near  Memphie.    Walker  joined 

in  the  execution  of  the  deed  hy  signing  it.    The  deed  recites 

and  declares  that  Walker  executed  his  several  promissory 

notes  for  the  purchase-money,  falling  due  at  successive  dates; 

and  **  for  the  security  and  prompt  payment  of  which  the  said 

Law  retains  an  express  lien  on  the  lots,  with  authority  and 
▲m.  Dbc.  Vol.  xcvm— eo 
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power  on  behalf  of  herself,  or  may  assignee  of  said  notes,  in 
case  of  their  non-payment  at  maturity,  to  sell  said  lots  lo  the 
highest  bidder  for  cash  at  public  action,  on  the  premises,  hav- 
ing first  advertised,  etc.,  and  to  execute  to  the  purchaser  at 
said  sale  a  deed  in  fee-simple,  free  from  any  and  all  right  or 
equity  of  redemption,  which  is  hereby  expressly  waived,"  etc 
Three  of  the  notes  having  fallen  due  and  remaining  unpaid, 
Law  sold  and  conveyed  the  lots  to  John  H.  Bawlings  for 
$1,163.  The  sale  was  made  at  public  auction,  and  otherwise 
in  conformity  with  the  mode  prescribed  in  the  original  deed, 
unless  it  be  a  material  variance  that  the  auction  took  place  in 
the  absence  of  Law,  and  was  conducted  by  one  Southwick, 
whom  she  had  employed  and  authoriied  for  the  purpose.  On 
the  twenty-third  day  of  April,  1868,  Bawlings  sold  and  con- 
veyed the  lots  to  Niles  Merriweather  for  valuable  considera- 
tion. On  the  fifth  day  of  March,  1868,  one  Miltenberger  recov- 
ered in  the  law  court  of  Memphis,  against  Walker,  judgment 
for  $4,909.  Execution  issued  upon  this  judgment,  which  was 
returned  nvUa  bona.  On  the day  of  February,  1869,  Mil- 
tenberger assigned  the  judgment  to  John  6.  Hill.  On  the 
third  day  of  November,  1869,  Hill  tendered  to  Merriweather 
fifteen  hundred  dollars,  and  demanded  to  redeem  the  lota 
Merriweather  refused  to  receive  the  money,  and  denied  the 
right  of  Hill  to  redeem. 

Thereupon,  November  11,  1869,  Hill  exhibited  this  Inll 
against  Walker,  Law,  and  Merriweather,  setting  forth  fturts  ro- 
cited  above,  and  alleging  that  the  sale  made  by  Law  to  Raw* 
lings  was  irregular  and  void.  The  bill  prayed  that  the  sale  bj 
Law  to  Bawlings  might  be  avoided,  and  the  land  subjected  to 
the  payment  of  the  judgment  debt;  or  if  it  should  appear  that 
the  sale  was  regular  and  valid,  that  the  complainant's  statu- 
tory right  of  redemption  might  be  enforced  against  Merri- 
weather. 

In  his  bill.  Hill  alleged  ''that  on  the  third  day  of  November, 
1869,  he  did,  in  Memphis,  tender  to  said  Niles  Merriweather 
the  sum  of  fifteen  hundred  dollars,  ....  and  then  and  thers 
requested  of  said  Merriweather  to  be  permitted,  as  judgment 
creditor  of  said  Walker,  to  redeem  said  land  from  the  sale  of 
March  20, 1858;  and  offered  to  credit  said  Walker  with  the 
whole  amount  of  said  judgment;  but  the  said  Merriweather 
refused  to  accept  said  money,  or  to  permit  the  complainaDt  eo 
to  redeem."  The  answer  of  Merriweather  says:  **  Complain- 
ant did  make  the  tender  alleged  in  his  bill,  which  was  retoed 
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bf  drfendani."  As  to  the  alleged  offer  to  credit  Walker  with 
the  whole  amount  of  the  judgment  debt,  no  reepooae  is  made 
in  the  answer  of  the  defendants,  nor  was  any  proof  made  bj 
testimony. 

Much  other  matter  is  contained  in  the  pleadings  and  proof 
m  this  case,  and  many  questions  arising  upon  such  matter 
have  been  discussed.  But  the  fiusts  recited  above  are  all 
which  are  thought  necessary  to  be  set  forth  in  order  to  the 
proper  understanding  of  the  principles  i^on  which  the  de- 
cision of  the  cause  will  resL 

It  was  ruled  in  the  case  of  Cherry  r.  Bawen^  6  Head,  416,  in 
respect  of  deeds  in  trust  made  before  the  act  of  18S8,  chapter 
46,  that  the  wairer  contained  in  such  deed  of  the  statutory 
ri(^t  to  redeeih  in  case  of  sale  under  the  power  in  the  deed, 
was  ineffectual  to  bar  the  right  of  the  grantor  to  redeem. 
Whether  the  ruling  declared  in  that  case  was  correct  or  not» 
the  court  does  not  think  it  necessary  to  consider.  Orave 
doubt  is  felt  of  its  correctuess.  The  decision  of  the  present 
case  may  be  put  on  grounds  not  affected  by  the  rule  declared 
in,  that  case. 

Nor  is  it  necessary  now  to  decide  whether  the  Hen  and 
power  created  and  conferred  by  the  terms  of  the  present  deed 
are  of  the  nature  of  a  mortgage  with  power  of  sale,  and  of 
coDsequence  the  land  subject  to  the  statutory  right  of  re- 
demption. The  decision  to  be  made  concedes  that  the  deed 
has  the  character  of  a  mortgage  with  power  of  sale.  At  the 
same  time,  it  is  to  be  understood  that  while  the  court  inclines 
to  ffYB  it  such  character,  no  decisive  opinion  to  the  point  is 
meant  to  be  expressed. 

To  enable  a  creditor  to  redeem,  the  statute  exacts  that  he 
ihall  pay  or  tender  to  the  purchaser  or  holder  of  the  land  the 
amoont  of  money  lawfully  paid  by  him,  with  interest  thereon; 
and  shall  also  pay  to  the  debtor  or  credit  his  debt  with  a  sum 
equal  to  ten  per  cent  or  more  on  the  sum  bid  at  the  original 
Bale.  Such  is  the  code,  and  was  the  act  of  1842,  chapter  6, 
sections  8  and  9.  In  this  respect  the  code  and  the  act  of  1842 
are  of  similar  import.  It  is  not  material,  therefore,  whether 
the  mode  of  redeeming,  proper  in  the  present  case,  be  held  to 
be  governed  by  the  act  or  by  the  code.  Under  either  it  is 
requisite  that  the  creditor  proposing  to  redeem  from  the  pur- 
chaser shall  pay  to  him  the  lawful  amount,  and  shall  also 
pay  to  the  debtor  or  credit  his  debt  with  a  sum  equal  to  ten 
per  cent  or  more  on  the  sum  bid  at  the  original  sale. 
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The  law  exacts  strict  compliance  with  the  terms  pieeciibed 
by  the  statute;  otherwise  the  right  to  redeem  cannot  be  en- 
forced. A  current  of  decisions  has  firmly  settled  this  rule. 
Unless  the  terms  prescribed  by  the  statute  be  strictly  pursued, 
the  right  to  redeem  is  not  acquired:  Hawhin$  ▼.  Jamimmt 
Mart  &  Y.  90;  Woods  v.  MeOavoek^  10  Yerg.  133, 136;  Pari$ 
▼.  Burger,  4  Humph.  825;  PiOow  ▼.  Langtree,  6  Id.  389;  Burl 
V.  Bank  of  Tenneswe,  3  Head,  686;  Lowry  y.  McOhee,  8  Yerg. 
242;  FarMworth  y.  Howard,  1  Cold.  215. 

In  the  case  in  hand,  one  of  the  essential  terms  ia  not  shown 
to  haye  been  performed.  It  is  not  made  to  aj^tear,  by  the 
pleadings  or  the  proo&,  that  Hill  either  paid  to  Walker  len 
per  cent  or  more  on  the  sum  bid  at  the  original  sale,  or  that 
he  credited  the  judgment  debt  with  a  sum  equal  to  ten  per 
cent  or  more  on  the  sum  bid  at  the  original  sale.  The  plead- 
ings do  not  show  any  such  credit  giyen  or  offered.  The  bill 
alleges  that  Hill  tendered  to  Merriweather  the  requisite 
amount  demandable  by  him,  and  that  he  (Hill)  offered  to 
credit  upon  the  judgment  its  whole  amount.  Merriweather 
answers  that  Hill  made  the  tender  alleged  in  the  bill,  but 
makes  no  response  to  the  allegation  that  Hill  offered  to  credit 
Walker  with  the  whole  amount  of  the  judgment  debt.  The 
rule  of  pleading  in  chancery  is  familiar,  that  an  allegation  in 
the  bill  not  responded  to  in  the  answer  must  be  established 
by  proo^  otherwise  it  will  not  be  taken  to  be  true.  No  proof 
being  miade  of  the  alleged  offer  to  credit,  it  cannot  be  taken 
that  such  offer  was  made,  or  credit  in  fact  giyen. 

It  is  urged,  howeyer,  that  the  purchaser  has  no  concern  with 
the  giying  of  the  credit  to  the  debtor,  and  therefore  cannot 
make  the  omission  of  the  credit  an  objection  to  the  redemp- 
tion. Certainly  it  is  not  a  matter  of  interest  to  the  purchaser 
whether  the  debt  of  the  debtor  be  abated  by  the  credit  or  not 
But  it  is  a  matter  of  interest  to  the  debtor  that  the  credit  be 
giyen.  And  to  make  sure  that  it  be  giyen,  the  law  wisely  pre- 
scribes that,  unless  it  be  done,  the  right  to  redeem  oannot  be 
acquired,  and  will  not  be  enforced.  It  is  exacted  for  the  bene- 
fit of  the  debtor;  and  is  enforced  by  means  of  the  inability  of 
the  creditor  to  obtain  the  land  for  his  benefit,  unless  he  also 
giye  the  benefit  of  the  credit  to  the  debtor. 

It  is  not  our  purpose  now  to  lay  down  any  precise  rule  as  to 
the  mode  in  which  the  credit  must  be  giyen.  The  code  pre- 
scribes the  mode  in  some  cases,  but  not  generally.  A  creditor 
who  purchases  or  redeems  has  twenty  days  after  his  purchase 
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or  redemption  in  which  he  is  allowed  to  advance  hie  bid  or 
the  amount  paid  by  him  to  redeem.    Such  advance,  of  courae, 
operates  a  credit  to  the  debtor,  or  discharge,  to  the  extent  of 
the  debt.    It  is  required  to  be  made  or  evidenced  by  the  de- 
posit of  a  receipt  in  the  clerk's  office,  if  the  sale  of  land  be 
under  judgment  or  decree;  and  if  the  sale  be  under  a  mort- 
gage or  deed  in  trust,  by  the  registration  in  the  register's 
office  of  the  county  wherein  the  land  lies  of  a  receipt  for  the 
advance,  acknowledged  before  the  clerk  of  the  county  court, 
and  certified  for  registration.    We  are  not  prepared  to  say 
that  a  like  mode  is  requisite  of  expressing  and  evidencing  the 
credit  on  the  debt  made  by  the  creditor  at  the  time  of  redeem- 
ing from  a  purchaser.    Some  positive  act,  however,  is  neces- 
sary.   It  cannot  be  left  to  rest  unknown  in  the  bosom  of  the 
creditor.    It  must  be  ascertained  and  expressed  in  some  man- 
ner, and  that  capable  of  proof  or  disproof.    Otherwise  the 
enactment  which  requires  positive  proof  of  an  advance  within 
twenty  days  would  be  generally  nugatory.    A  creditor  having 
redeemed  is  authorized,  within  twenty  days  from  the  day  of 
redeeming,  to  advance  upon  the  land  any  further  amount  of 
his  debt  that  he  may  think  proper;  and  if  he  do  not  make 
such  advance  within  the  time,  he  can  hold  the  land  against 
the  debtor,  or  another  creditor  offering  to  redeem,  subject  only 
to  such  amount  as  he  paid  or  credited  at  the  time  of  his  pur- 
chasing or  redeeming.    Now,  if  the  creditor  who  redeems  be 
not  required  to  indicate  by  positive  act,  at  the  time  of  redeem- 
ing, the  amount  of  credit  he  gives  upon  his  debt,  that  amount 
rests  in  his  knowledge  only,  and  may  be  enlarged  or  dimin- 
ished as  subsequent  exigencies  or  interests  may  induce,  sub- 
ject only  to  the  restraint  of  his  own  conscience;  and  thus  he 
may  obtain  the  benefit  of  an  advance  without  having  actually 
made  the  advance,  and  furnished  the  public  evidence  of  it  re- 
quired by  the  law. 

And  without  such  positive  act  of  crediting,  fraud  may  be 
easily  worked,  and  without  check,  upon  the  debtor,  or  another 
creditor  wishing  to  redeem.  What  amount  rests  on  the  land 
is  known  only  to  the  creditor  who  holds  it.  Whether  his  debt 
be  paid,  or  to  what  extent,  the  debtor  has  no  means  of  know- 
ing, other  than  as  the  creditor  holding  the  land  may  think  fit 
to  inform  him.  What  amount  of  money  will  be  required  to 
redeem  the  land,  the  debtor  or  another  creditor  wishing  to 
redeem  can  only  know  as  the  creditor  holding  the  land  may 
find  it  his  interest  to  state  at  the  time. 
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It  must  therefore  be  held  that  a  creditor  propodng  to  redeem 
must  not  only  give  the  credit^  bat  mnfit  do  this  by  some  posi- 
tive act;  and  if  the  credit  be  not  given  and  proved,  the  right 
to  redeem  is  not  acquired.  The  actual  giving  the  credit  is  a 
condition  precedent  to  the  existence  of  the  eqidly  to  enfoice 
redemption. 

Whether  such  positive  act  will  sufBce  if  it  fall  short  of  the 
receipt  filed  in  the  office  of  the  clerk  or  register  prescribed  in 
the  case  of  an  advance,  it  is  not  necessary  now  to  decide.  Such 
course  is  the  better  and  safer.  Reasons  are  obvious  wherefore 
the  credit  given  ought  to  be  evidenced  with  the  same  publicity 
and  certainty  as  in  respect  of  an  advance. 

The  sale  and  conveyance  to  Rawlings  are  not  invalid  by 
reason  of  the  fistct  that  the  auction  was  oondueted  by  South- 
wick  in  the  absence  of  Law.  Southwick  was  employed  by  her 
for  the  purpose.  The  deed  of  conveyance  was  executed  by  her. 
i'be  power  to  sell,  conferred  upon  her  by  the  original  deed,  is 
a  power  coupled  with  an  interest.  Her  lien  upon  the  land, 
created  by  contract,  gave  her  an  interest  in  the  land.  An  in- 
terest in  tiie  subject  upon  which  the  power  is  to  operate  gives 
to  the  power  the  character  of  a  power  coupled  with  an  interest: 
2  Washburn  on  Real  Property,  198;  Gray  v.  Lynehj  8  Gill,  403; 
MUler  V.  Jones^  9  Gratt.  584.  Moreover  the  power  given  to  Law 
has  nothing  of  personal  trust  or  confidence  qualifying  it.  The 
deed  authoruees  the  power  to  be  executed  not  only  by  Law, 
but  by  any  assignee  of  the  purchase  notes.  This  clearly  in- 
dicates that  no  personal  trust  or  confidence  was  reposed  in  the 
donee  of  the  power.  Any  person  unknown  to  Walker,  the 
donor  of  the  power,  might  become  the  assignee  of  the  notes, 
and  thus  any  unknown  person  become  the  donee  of  the  power. 
And  further,  the  original  donee  of  the  power  was  a  woman; 
and  it  may  well  be  presumed  that  it  was  not  intended  or  ex- 
pected that  she  would  conduct  a  public  auction.  On  the  con- 
trary, it  may  be  presumed  that  it  was  expected  and  intended 
that  the  auction  might  be  conducted  by  a  person  competent 
and  suitable  to  that  kind  of  business.  The  sale  is  not  vitiated 
because  the  auction  was  conducted  by  Southwick:  Story  on 
Agency,  sec.  15,  note  6;  Lewin  on  Trusts,  321;  Tiffany  and 
BuUard  on  Trusts,  537;  Findley  v.  TFibon,  4  Litt  892  [14  Am. 
Dec.  72]. 

The  views  thus  taken  ascertain  and  decide  the  result  It  is 
therefore  needless  to  consider  the  numerous  questions  discussed 
at  the  bar  which  appertain  to  other  aspects  of  the  case. 

Reverse  the  decree  of  the  chancellor,  and  dismiss  the  InlL 
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PowxE  TO  Skll  Ooktajsvd  nr  Mobtqaob  n  Fowxb  Ck>i7n.BD  with  Ih- 
nsBTT:  CnuMftm  v.  Crane,  03  Azo.  Boo.  106»  and  note  112;  and  the  aale  may 
bs  oondooted  by  the  agent  of  the  mortgagee:  Id. 

RsDncmoN  Monxt,  to  Whom  mat  bi  Paid:  See  8tom  ▼.  Oardner,  71 
Am.  Deo.  268,  and  note  271. 

SlATOTI  PKBMiniHCI   BxDBIPTIOM  XUBT  BB   StBIOXIiT  OOMnXBD  WCTU 

WaOarr.  ffarrU,22  Am.  Deo.  090^  and  notolMT;  M»pari$Bmik^ Mmrot^ 
ttld.«L 


Sutton  v.  Tillbb. 

(6  CknAWBLL,  MIL] 

QramoH  wHBi'HBB  OB  HOT  Wab,  iit  ixB  Lboal  Sbbh^  Kmn  ia  to  bo 
determinad  akne  by  the  poUtioBl  power  of  the  gov«nuii«it|  and  of  thia 
determination  the  ooorta  mnat  take  Judicial  notioa.  It  ia  not  a  qneetioa 
lorthe  jniy. 

Wab  Bxihtbd  IB  TBBHBana  avtxb  Phoolaiiaxiom  ov  Pbbbidbbt  abb 
Act  ov  Conobbbb  in  1861  reoogniaing  the  eTiatenoe  of  war,  and  deelar- 
ing  Tennenee  te  be  one  of  the  atatea  in  inanrieotion  and  rebellion,  and 
the  military  anthoritiea  of  the  United  Stetea  were  properly  bedding  a 
poat  in  that  atete;  and  an  officer  of  the  United  Statea  aenrioe  in  oom* 
maad  of  the  poat  had  the  right  to  exeroiae  all  the  diaoretionary  powen 
of  a  commander,  coming  within  the  acope  of  hia  military  duty,  for  the 
proper  exercise  of  whioh  diBoretion  he  waa  reaponaible  alone  to  hia  aa« 
perioTB  in  command. 

COHMAHBBB  07  DbTAOHBD  FOffT,  DUBXNO  BXIBTBROB  07  WaB,  haa  f  OT  the 

time  and  within  the  limtto  of  hii  command  the  same  powera  and  discre- 
tion aa  the  commander  of  a  department;  and  if,  in  the  discharge  of  what 
be  regarded  aa  hia  dntlea  aa  commander,  he  aaw  proper  to  take  a  pistol 
from  a  person,  and  torn  it  over  to  the  gorenmienti  either  upon  the 
groond  that  it  waa  goFemment  anns,  or  becanse  in  Ids  opinion  the 
safety  of  hia  command  or  poat  reqvired  him  to  disarm  the  person,  then 
be  would  not  be  liable  in  damagea  for  the  act  before  the  coorto  of  the 
eonntry.  The  act  ia  to  be  taken,  not  aa  the  act  of  the  individiial,  bat 
aa  the  act  of  the  government^  whoee  aovereignty  he  represents. 
lOuiEABT  ComiAirDBB  WOULD  BB  LiABLB  DT  Damaobb  if  he  made  use  of 
bja  military  position  aa  a  mere  pretext  to  enable  him  to  extort  private 
property  f6r  hia  own  nae^  or  waa  prompted  by  a  spirit  of  wantooneaa  and 
epprossion. 

Action  to  recover  the  ralue  of  a  pistoL        The  opinion 
•tates  the  case. 

John  Baxter  and  Thoma$  E.  Champion^  for  the  phuntiff  in 
error. 

Jame$  M.  Meek^  L.  A.  OraiZj  and  E.  O.  Campf  tot  the  de- 
fondant  in  error. 

By  Court,  McFablani),  Special  Judge.    This  case  originated 
before  a  justice  of  the  peace.    Upon  a  trial  before  the  circuit 
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court  of  Campbell  County,  there  was  a  verdict  of  judgmeoi 
for  the  plaintiff  below,  from  which  the  defendant  appealed  in 
error.  The  action  was  brought  to  recover  the  value  of  a  pistol, 
alleged  to  have  been  taken  by  the  plaintiff  in  error  from  the 
defendant  in  error. 

It  appears  that,  at  the  time  of  the  oooorrence  complained  oi( 
the  plaintiff  in  error  was  a  captain  in  the  United  States  army, 
and  in  command  of  a  detached  post,  at  the  town  of  Jacksbons 
Campbell  County,  Tennessee. 

The  defendant  in  error,  who  was  a  citisen,  was,  for  some  t9Mf 
son  not  shown,  brought  before  the  provost-marshaL  Some 
words  arose,  when  the  plaintiff  in  error  took  the  pistol  in  con- 
troversy from  the  defendant  in  error,  alleging  that  it  was  gov* 
emment  property.  Among  other  things,  his  honor  the  drcait 
judge  instructed  the  jury,  in  substance,  that  the  question 
whether  or  not  such  a  flagrant  state  of  war  existed  at  the  time 
and  place  as  would  authorize  the  plaintiff  in  error,  in  the  ex- 
ercise of  his  duties  as  commander,  to  take  the  pistol  for  the 
use  of  the  government,  was  a  question  for  their  determinatiqn. 

This  is  erroneous.  The  question  whether  or  not  war,  in  its 
legal  sense,  exists,  is  to  be  determined  alone  by  the  pdlitical 
power  of  the  government;  and  of  this  determination  the  courts 
must  take  judicial  knowledge. 

It  is  not  a  question  that  can  in  any  event  be  left  to  a  jury. 
The  President  of  the  United  States,  by  proclamation  of  April, 
1861,  and  the  Congress,  by  act  of  July,  1861,  had  recognised 
the  existence  of  war,  and  had  declared  Tennessee  to  be  one  of 
the  states  in  insurrection  and  rebellion.  The  court  should 
have  instructed  the  jury  that  the  war  existed,  and  that  the 
military  authorities  of  the  United  States  were  properly  holding 
the  post  at  Jacksboro,  it  being  part  of  the  insurgent  territory; 
and  that  if  the  plaintiff  in  error,  as  an  officer  of  the  United 
States  service,  was  in  command  of  that  post,  then  he  had  the 
right  to  exercise  all  the  discretionary  powers  of  a  commander, 
coming  within  the  scope  of  his  military  duty. 

For  the  proper  exercise  of  this  discretion  he  was  responsible 
alone  to  his  superiors  in  command.  Without  this  discration 
he  would  have  been  powerless. 

If  military  commanders  are  to  be  held  to  establish  before 
the  courts  the  necessity  or  expediency  of  all  their  military 
operations  involving  the  loss  of  private  property  within  the  in- 
surgent states,  it  would  open  a  wide  field  for  investigation. 

The  plaintiff  in  error,  as  the  commander  of  a  detached  post, 
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had,  for  the  time,  within  the  limits  of  his  command,  the  same 
powers  and  discretion  as  the  commander  of  a  department;  and 
if^  in  the  discharge  of  what  he  regarded  as  his  duties  as  com- 
mander, he  saw  proper  to  take  the  pistol  from  the  defendant 
in  error  and  turn  it  over  to  the  government,  either  upon  the 
gronnd  that  it  was  government  arms,  or  because  in  his  opnion 
the  safety  of  his  conmiand  or  his  post  required  him  to  disarm 
the  defendant  in  error,  then  he  would  not  be  liable  in  damages 
for  the  act  before  the  courts  of  the  country.  The  act  is  to  be 
taken,  not  as  the  act  of  the  individual,  but  as  the  act  of  the 
government,  whose  sovereignty  he  represents. 

I^  on  the  other  hand,  the  plaintiff  in  error  made  use  of  his 
military  position  as  a  mere  pretext  to  enable  him  to  extort  pri- 
vate property  for  his  own  use,  or  was  prompted  by  a  spirit  of 
wantonness  and  oppression,  then  he  would  be  liable. 

The  defendant  in  error  read  to  the  jury  an  order  signed  "L. 
A.  Orats,  A.  A.  A.  O.,"  dated  headquarters  provost-marshal- 
general,  Enoxville,  24th  of  July,  1864,  addressed  to  the  plain- 
tiff in  error,  informing  him  that  the  provost-marshal-general 
directed  him  to  return  to  the  defendant  in  error  one  revolver, 
"  upon  proof  that  it  being  private  property."  The  meaning  of 
the  language  quoted  is  controverted;  that  is  to  say,  whether  it 
means  that  proof  had  been  made  before  the  provost-marshal- 
general  that  it  was  private  property,  or  that  the  plaintiff  in 
enor  was  to  return  it  upon  proof  being  made  before  him  that 
it  was  private  property. 

We  do  not  think  it  material  to  determine  how  this  is.  The 
reading  of  this  order  was  objected  to,  but  the  objection  was 
overruled,  and  his  honor  instructed  the  jury  that  they  "might 
look  to  it,  and  give  it  such  weight  as  they  might  think  it  enti- 
tled to,  going  to  establish  any  of  the  facts  relied  upon  by  the 
defendant  or  insisted  upon  by  the  plaintiff."  This  was  mani- 
festly erroneous.  This  order  is  dated  after  the  supposed  tres- 
pass was  committed,  and  seems  to  have  been  presented  to  the 
plaintiff  in  error  after  the  close  of  the  war,  and  after  he  had 
been  discharged  from  the  service.  He  replied  to  it,  that  he 
had  turned  the  pistol  over  to  another  officer. 

The  act  complained  of  had  occurred  before  the  date  of  thii 
order.  The  liability  of  the  plaintiff  in  error,  if  any  existed, 
had.previously  attached,  and  could  not  be  altered  or  enlarged 
by  any  fact  disclosed  in  this  order.  It  was  wholly  irrelevant 
and  immaterial,  and  calculated  to  mislead  the  jury. 
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For  these  errors,  the  judgment  most  be  reversed,  and  the 
eause  remanded. 

McClain,  J.    I  ooncor  in  the  result  arrived  at  in  tfae'fwfr- 
going  opinion. 


Latb  Bbbillioh  wab  CtwiL  Wis:  8m  E^fkrmmr.  /Wtev  mmk^  p.  4SQL 

ukd  oaaet  died  in  the  note. 

BioBis  AVD  humuxxm  or  KniZAsr  GovHAinKns  is  Oonrsonov  wbb 
Taun o  AMD  TifrsfiWMiifT  of  private  proparty  in  time  of  war:  Ta§hr  ▼. 
NeuktUU  HcILILCkKf  k^fira;  lee  Toti  t.  SkHBt^  M  Am.  Deo.  194»  and  note 
SOD;  Terrm  r.  Samim,  92  Id.  600^  and  note  606;  Emokhur.  NOmm,  91  Id. 
192;  and  note  494.  A  full  tnatment  of  the  snbjeet  wiU  be  found  in  tiie 
note  to  Fanner  r.  LewU,  89  Id.  612-616;  and  the  "  liiJulity  of  eoldien  for  da- 
ttroying  property  dnring  the  war  "  forma  the  aabjeet  of  the  note  to  ChrUHtm 
CbtH^y  Omn  ▼.  Anita,  87  Id.  609-6ia  See  alao  Ckmnk^kam  t.  Mht,  94 
Id.  626,  and  note  681. 

DnoBBXioir ijn>  AuTBOBZTT or MnJTABT OcnauHiMBS:  B^B^trmsmr. 
Porfer,  m^  p^  469,  and  note;  and  Ta^hr  ▼.  NaaktOk  €k.  R  R  Cbu,  A|^ 


Tatlob  V.  Nashvillb  and  Chattanooga  B.  R  Go« 

(6  Oourmui^  <I1J 

Tirui  TO  Pbivatb  PnorsBTr  kat  bb  Aoqvxbsd  bt  Gotkbsmbiit  bt  Oap- 
TUBX  from  a  pabUo  enemy,  by  porohaae  from  the  tame  owner,  or  by  a 
taking  under  the  right  of  eminent  domain. 

Bight  of  OovBRmiBnT  to  Imtbiss  axd  Tamm  I^bivatm  Psopxbtt  for  tho 
nae  of  an  army  in  the  field,  and  npon  the  aotoal  theater  of  militavyopar^ 
ationa,  depends  npon  the  polioe  power  of  the  nation,  and  arisee  from 
tta  obligation  to  proteot  the  national  exiatenoe  and  the  livea  and  proparlj 
of  itaoitiaena. 

CoifPXNBATIOM    TO   OWHBB    »   HOT    COHBinOtf    PBBGBDBHT    TO    BlOBT   TO 

Takb  Pbopxbtt  or  to  the  Teating  of  title  thereto  in  the  goTernment, 
.  when  it  ia  taken  in  the  ezerdae  of  the  polioe  power  for  the  nae  of  anniee 
in  the  field. 

Nations  oAmror  Exxsr  wxtbout  Bxbboibx  of  Pouob  Powxb  nr  Taksis 
PaiVAn  TaovEBTY  withoat  oompenaation  in  timea  of  war  when  an 
emergency  renders  it  neoesaary.  It  mnst  be  exeroised  by  the  military 
agents  of  the  govemmenti  who  mnst^  in  order  to  discharge  their  dntie^ 
exercise  a  discretion;  and  that  discretion,  nnlesa  ahown  to  havo  been 
wantonly  or  in  bad  faith  abused,  cannot  be  revised  by  the  civil  eoorts. 

NsoiasnT  Whioh  Jvmwas  Miutart  OmoiR  nv  Takinq  PnnrASB  Paof^ 
xbtt  in  time  of  war  is  not  that  overpowering  neceoaity  which  adndta  of 
no  snpposable  altematiTc;  but  if  the  vast  interests  at  stake  may  prob- 
ably be  promoted  by  the  appropriation  of  the  prc^erty,  it  ia  the  right 
and  the  duty  of  the  officers,  on  whom  rest  the  oU^ation  to  omit  no  naafinl 
precaution,  to  take  and  appropriate  it 

Pbitatb  PBOPurrr  can  bb  Taken  bt  Statb  onlt  bob  Pubuo  Vb/l  It 
cannot  be  taken  merely  to  speonlate  npon,  or  to  increase  the  store  el 
wealth  and  capital  of  the  atate. 
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Xnui  it>  MoTikBLB  Pbopxbxt,  Tamxx  nr  Ck>oi>  Faxth  in  Tdcb  ov  Wja 
by  agents  of  govemmfliit^  for  puUio  qMi  with  intent  to  appropfriate 
it  absolutely  and  permanently  to  nioh  naei»  Teeti  in  tfaa  state  upon  mcfa 
taking,  and  does  not  roTert  to  the  origiBal  owner  npon  the  ooffasion  lor 
itsQse  eeasing. 

WasTHKR  Takiho  ov  Moyabui  PBonBTT  nr  Tna  ov  Wja  was  lor 
mere  temporary  porpoee^  or  with  intent  to  appropriate  the  entire  interest 
in  the  property,  wonld  be  a  question  of  laot;  bat  tbe  retaining  of  the 
poeiesniott,  and  treating  it  as  tbe  absolute  property  of  the  state  and  sell- 
ing it  as  suoh,  would  be  eridenoe  of  an  intent  to  appropriate  the  entire 


Wooi>  Cot  vob  Militjat  Rulboad  or  Uxited  Sxaxh^  mnna  Mxu« 
TAKT  OBDXBy  during  time  of  war,  and  afterwards  sold  by  the  militarj 
■sthorities  to  a  railroad  oompany,  who  qrigiiudly  owned  the  road  and  to 
whom  they  turned  it  over  at  the  elose  of  the  war,  beoomes  thereby  the 
property  of  the  railroad  oompany  as  aga&st  the  owner  of  the  land  on 
whidi  it  was  out^  and  he  cannot  enjoin  the  oompany  from  removing  it 
from  his  land. 

Bnx  in  equity  for  an  iignnction.  Decree  in  ta,vm  of  the 
eomplainanty  from  which  the  regpondents  appeaL 

Na$h  H.  Bwrij  for  the  regpondents* 

Key  J  EakiOj  and  Key^  for  the  complainant. 

Bj  Conrty  Andbbwb,  J.  The  bill  in  this  cange  allegee  that 
the  complainant  is  the  owner  of  a  tract  of  land  in  Hamilton 
Connty,  and  ig  filed  for  the  parpoee  of  restraining  the  defend- 
ant firom  entering  upon  said  land  and  removing  therefrom  a 
large  amount  of  wood,  which  hag  been  cut  upon  said  land  and 
piled  there  by  certain  other  parties,  without  authority. 

The  bill  prays  for  injunction  against  further  intermed- 
dling with  said  wood,  and  for  an  account  of  that  preriously 
taken. 

The  answer  admits  the  taking  <^f  the  wood,  and  justifies  the 
taking  under  a  purchase  thereof  from  the  military  authorities 
of  the  United  States. 

The  cause  was  heard  upon  bill,  answer,  and  the  following 
stipulation  by  counsel:  — 

The  following  UlcIs  are  admitted  in  this  case:  The  com- 
plainant owns  the  lands  mentioned  in  his  bill.  Kent  &  Ca« 
under  authority  of  the  United  States,  without  consent  of  the 
complainant,  went  on  said  land  and  cut  the  timber  into  cord- 
wood,  and  sold  the  same  to  the  military  authorities  of  the 
United  States,  then  engaged  in  war  with  the  so-called  Con- 
fioderate  States.  When  the  war  ended,  the  United  States 
placed  the  Nashville  and  Chattanooga  railroad  back  in  the 
hands  of  its  owners,  and  transferred  to  them  the  wood  along 


476  Taylob  v.  Nashvillb  sra  B.  R.  Ca  [Teon. 

the  line,  as  shown  by  the  certificate  accompanying  zespond* 
ents'  answer,  among  which  was  the  wood  on  the  lands  of  com- 
plainant. 

^'Respondent  entered  apon  complainant's  land,  and  com- 
menced removing  it;  to  enjoin  which  the  bill  was  filed.  The 
defendant  had  orders  from  the  federal  military  authorities  to 
protect  them  in  removing  the  wood." 

The  following  is  the  military  order  referred  to  in  the  above 
stipulation :  — 

MnjTJkBT  Divnoozr  or  thi  Temiumm^  129^ 

QVABTIBlIASrSB'S  OlflCS  U.  8.  MnJTART  RATftTMUl^ 

NASBvniU;  TsHH.,  Not.  7,  186S. 

To  Whom  It  mat  Concsbn. 

All  wood  on  the  line  of  the  Nashville  and  Chattanooga  rail- 
road, or  ranked  in  the  woods  adjacent  to  that  road,  fi>rmerly 
belonging  to  the  U.  8.  Military  Railroad,  having  been  tran»> 
ferred  to  the  Nashville  and  Chattanooga  Railroad  Company, 
all  persons  are  forbidden  to  interfere  with  it,  except  by  their 
permission. 

[Signed]  T.  J.  Cullbt, 

Obpt  ftod  A.  Q.  M.,  U.  &  A., 
GhiAf  QiiArtarmMter,  U.  a  IL  K  K,  IL  D.  T. 

No  other  evidence  is  introduced,  except  as  to  the  value  ai 
the  wood  taken;  and  the  question  is,  whether,  upon  the  above 
recited  state  of  facts,  the  claim  of  the  complainant  can  be  sus- 
tained. 

It  is  not  disputed  that  the  defendant  has  whatever  ri|^t  or 
titie  to  the  wood  the  United  States  could  transfer. 

The  titie  to  private  property  may  be  acquired  by  the  gov- 
ernment by  capture  from  a  public  enemy,  by  purchase  fiom 
the  true  owner,  or  by  a  taking  under  the  right  of  eminent  do- 
main. 

It  is  unnecessary  now  to  inquire  what  are  the  rights  of  the 
government  and  of  the  citizen  in  regard  to  taking  property  in 
territory  in  the  occupation  and  under  the  control  of  the  rebel 
forces,  as  we  are  satisfied  that  the  territory  where  this  property 
is  situated  must  be  held  to  have  been  Mendly  territory  at  the 
time  of  the  taking  by  the  government,  and  its  inhabitants  to 
have  ceased  to  occupy  the  relation  of  enemies  .to  the  United 
States,  if  they  had  occupied  that  relation  previous  to  such  oc- 
cupation. After  actual  occupation  is  taken  by  the  national 
forces  of  a  district  previously  held,  occupied,  and  controlled 
by  the  rebels,  and  such  occupation  by  the  national  forces  is 
substantial,  complete,  and  permanent,  '4t  draws  after  it  the 


Sept  1869.]    Taylob  v.  Nashville  etc.  R.  R.  Co.  477 

foil  meastire  of  protection  to  persons  and  property,  consistent 
with  a  necessary  sabjection  to  military  government.  It  does 
not,  indeed,  restore  peace,  or  in  all  respects  former  relations; 
bnt  it  replaces  rebel  by  national  authority,  and  recognizes  to 
some  extent  the  condition  and  the  responsibilities  of  national 
citixenship":  The  Venice,  2  Wall.  258. 

It  does  not  appear  by  this  record  at  what  time  the  property 
in  question  in  this  case  was  taken  possession  of  by  the  au- 
thorities of  the  United  States.  Bnt  as  we  know,  as  matter  of 
history,  that  the  United  States  forces  held  firm  and  permanent 
occupation  of  the  territory  where  the  property  is  situated  during 
the  entire  later  period  of  the  war,  we  cannot  presume  that  it 
was  taken  at  an  earlier  date,  when  the  territory  was  under 
rebel  control  and  occupation, 

I  consider  this  case,  therefore,  as  one  arising  within  friendly 
territory,  and  not  as  a  case  of  capture  from  an  enemy.  It 
does  not  appear  that  the  complainant  was  a  rebel,  or  that  the 
property  had  been  abandoned  by  him,  or  used  in  aid  of  the 
rebellion. 

The  right  of  the  state  to  impress  and  take  private  property 
for  the  use  of  an  army  in  the  field,  and  upon  the  actual 
theater  of  military  operations,  depends  upon  the  police  power 
of  the  nation,  and  arises  from  its  obligation  to  protect  the 
national  existence,  and  the  lives  and  property  of  its  citizens. 

Like  the  right  to  destroy  a  house,  in  order  to  arrest  a  con- 
flagration, it  depends  upon  the  present  emergency,  and  the 
existence  of  a  necessity  which  will  not  wait  for  due  process  of 
law.  ^  The  clause  prohibiting  the  taking  of  private  property 
without  compensation  is  not  intended  as  a  limitation  of  the 
exercise  of  those  police  powers  which  are  necessary  to  the 
tranquillity  of  every  well-ordered  community,  nor  of  that  gen- 
eral power  over  private  property  which  is  necessary  for  the 
orderly  existence  of  all  governments":  Sedgwick  on  Consti- 
tutional Law,  505. 

Undoubtedly,  the  government  ought,  as  far  as  possible,  to 
protect  the  property  of  its  citizens,  and  to  make  compensation 
to  those  whose  property  has  been  taken  and  appropriated  to 
the  public  use.  But  the  making  of  compensation  in  cases 
like  the  present  is  not  a  condition  precedent  to  the  right  to 
take  the  property,  or  to  the  vesting  of  title  thereto  in  the  gov* 
emment 

An  army  in  the  field,  and  conducting  military  operations, 
must  of  necessity  do  many  acts  which  interfere  to  a  greater 
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or  1688  extent  with  private  rights  of  propert7.  Bridges  mnj 
be  bomed,  railroads  torn  ap,  houses  destroyed,  timber  cut 
down,  fortifications  erected  upon  private  grounds,  and  even 
whole  regions  of  country  devastated.  All  this  may  be  done» 
not  only  in  the  enemy's  country,  but  wherever  military  opera- 
tions are  being  carried  on,  upon  which  the  emergency  arises. 
Much  must  necessarily  be  left  in  such  cases  to  the  discretion 
of  the  military  commander;  and  if  he  act  not  wantonly,  but 
in  good  faith  for  the  accomplishment  of  the  purpoees  of  the 
war,  his  acts,  whether  of  destruction  or  of  appropriation,  are 
valid  and  legiA. 

This  police  power  is  one  without  which  nations  cannot  ex- 
ist It  must  be  exercised  by  and  through  the  military  agents 
of  the  government  Such  agents  must,  in  order  to  the  dia- 
charge  of  their  duties,  exerdse  a  discretion.  And  that  dia- 
cretion,  unless  shown  to  have  been  wantonly  or  in  bad  CButh 
abused,  cannot  be  revised  by  the  civil  courts. 

It  is  true,  a  military  commander  has  no  right  to  take  pri- 
vate property  without  a  necessity  exist  for  his  doing  so.  Bat 
the  law,  while  active  military  operations  are  being  carried  on, 
makes  him  the  judge  of  the  necessity;  and  he  cannot  be  held 
responsible  in  a  civil  tribunal  for  mere  errors  of  judgment 
Were  it  otherwise, — were  a  military  commander  required  to 
be  prepared  to  prove  at  any  subsequent  time  the  inevitable 
necessity  for  marching  an  army  across  a  citizen's  £urm,  or 
fighting  a  battie  around  his  house,  or  consuming  his  produce, — 
our  officers  would  be  in  greater  danger  from  their  Mends  than 
firom  their  enemies. 

These  officers  are  agents  of  the  government,  charged  with 
duties  in  regard  to  the  movements  of  great  bodies  of  men,  and 
requiring  vast  amounts  of  every  kind  of  property, — duties  upon 
the  proper  discharge  of  which  depend  the  lives  of  thousands 
of  men  and  the  safety  of  the  country;  duties  which  require 
the  exercise  of  discretion,  —  a  discretion  which  no  one  but  the 
commander  himself  can  exercise,  and  which  in  many  cases 
depends  upon  fS^cts  which  no  one  but  he  knows  or  ought  to 
know.  A  commander,  under  such  circumstances,  may  and 
ought  to  take  such  property  as  in  his  judgment  is  necessary, 
or  may  possibly  contribute  to  save  the  lives  of  his  soldiers, 
and  insure  the  success  of  his  campaigns;  and  if  in  good  feitb 
he  deem  the  taking  necessary,  he  cannot  be  required  to  weigh 
nicely  in  the  balances  against  these  great  objects  the  value  of 
a  load  of  wood  or  a  bushel  of  corn.    The  responsibilitv  and 
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the  discretion  rest  with  the  commander;  and  when  he  in  good 
CEuih  assumes  the  one  and  exercises  the  other,  a  civil  court 
cannot  renew  his  decision,  but  mnst  presume  that  the  disoie* 
tion  waa  properly  exercised. 

The  necessitj  which  justifies  the  taking  in  such  a  case  is 
not  that  overpowering  necessity  which  admits  of  no  suppo»- 
able  alternative;  but  if  the  vast  interests  at  stake  may  prob- 
ably be  promoted  by  the  appropriation  of  the  property,  it  is 
the  right  and  duty  of  the  officers,  on  whom  rest  the  obligation, 
Co  omit  no  useful  precaution, — to  take  and  appropriate  it 

I  say  nothing  in  regard  to  the  powers  of  military  com- 
manders in  time  of  peace,  or  at  a  distance  from  the  scene  of 
military  operations.  No  such  discretion  is  confided  to  them, 
and  their  responsibility  is  measured  by  difibrent  principles. 

Such  property,  however,  can  only  be  taken  by  the  state  for 
the  public  use.  It  cannot  be  taken  merely  to  speculate  upon, 
or  to  increase  the  store  of  wealth  and  capital  of  the  state. 

But  if  movable  properly  is  thus  taken  in  good  fiuth  by  the 
agents  of  the  government  tot  the  public  use,  with  intent  to 
appropriate  it  absolutely  and  permanently  to  such  uses,  the 
title  would  vest  in  the  state  upon  such  taking;  and  though  it 
might  afterward  be  found  that  it  was  not  necessary  actually  to 
consume  the  property  in  such  use,  still  the  title,  having  once 
vested  in  the  state,  would  not  revert  in  the  original  owner 
upon  the  occasion  for  its  use  ceasing.  The  state  is  not  re- 
sMcted  in  its  right  of  appropriation  of  movable  property  to 
fbe  mere  temporary  use  of  the  property,  but  may,  in  its  discre- 
tion, assume  the  titie  to  the  property  itself  and  sell  the  prop- 
erty when  no  longer  required  by  its  necessities.  Whether  the 
taking  was  for  a  mere  temporary  purpose,  or  with  intent  to 
appropriate  the  entire  interest  in  the  property,  would  be  a 
question  of  fitct;  but  the  retaining  of  the  possession,  and  treat- 
ing it  aa  the  absolute  property  of  the  state,  and  disposing  of  it 
as  such,  would  be  evidence  of  an  intention  to  appropriate  the 
entire  interest. 

A  question  arises  whether  it  sufficiently  appears  from  this 
record  that  the  wood  was  cut  and  taken  by  the  United  States 
authorities  for  public  use,  it  not  being  stated  in  terms  that  it 
was  cut  and  taken  for  the  use  of  the  army,  or  for  public  use  in 
any  other  specified  manner. 

But  it  is  stated  in  the  argument  of  counsel  that  Kent  &  Co., 
under  the  authority  of  the  United  States,  cut  the  timber,  and 
sold  the  same  to  the  military  authorities  of  the  United  Statea, 
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then  engaged  in  war  with  the  Confederate  States;  and  that 
when  the  war  was  ended  the  United  States  transferred  the 
wood  to  the  defendant.  We  think,  npon  the  whole,  that  the 
statement  that  it  was  sold  to  the  miUtaiy  anthoritiee  of 
the  United  States,  then  at  war  with  the  Confederate  StateSi 
must  be  held  to  mean  that  it  was  sold  for  the  porpoees  of  the 
war,  and  for  the  ose  of  the  military  authorities. 

We  attempt  no  decision  as  to  what  the  rights  of  parties 
might  be  in  a  case  where  the  military  agents  of  the  govern' 
ment,  instead  of  impressing  property  for  the  pnblio  use^  par- 
chase  it  from  a  party  having  no  title. 

In  the  present  case,  though  it  is  stated  that  Kent  A  Co.  sold 
the  wood  to  the  military  authorities,  yet  it  is  expressly  stated 
that  they  cut  it  under  the  authority  of  the  United  States; 
and  we  think  it  sufiSciently  appears  that  though  the  United 
States  paid  Kent  &  Co.  for  the  wood,  as  against  the  complain^ 
ant,  it  was  taken  under  the  power  of  impressment. 

The  decree  of  the  chancellor  must  be  reversed,  and  the  UU 
dismissed. 
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rwTnAB,8ni] 
OAir  n  AoQunsD  onlt  bt  PuBOHin  <m  bt  Dsonv  <m  800- 

lOV. 

PiniB  Who  hatb  Ajumiitbd  Axn>  Aono  won  lawnuiuBmi  am  Hun* 
Knm  or  Titli  m  ettoppad  from  deoying  them^  tlumgh  th«j  an  d»- 
faetivelj  aathentioated,  wnliww  moh  adniiiiiiami  wvt  made  by  miatako  cr 
proenred  by  frand. 

RionnunoK  ot  Covywyasoe  n  mot  Nboibbabt  to  Pass  Lmal  Titli  to 
tba  graatee  aa  againat  the  gnmtor,  bat  ia  neoaaaary  aa  againat  oraditon 
and  aabaaqnant  pnrehaaan. 

Hbibs  of  Qrahtoe  Who  Rbooghisid  their  aacaator'a  dead  after  hia  deaths 
and  eonfirmed  it  to  the  heira  of  the  grantee^  are  eatopped  by  aaoh  acta 
and  admiiMiiona  to  deny  its  validity ,  onlaaa  they  hare  been  nualed  by  mia- 
take  or  frsnd.  And  where  persona  have  so  eatopped  themaelTes»  their 
heirs  and  sneoeaaon  are  likewise  eondnded. 

GooBSB  WILL  VOT  Vkouue  Fbavd  ob  MALTEBaixioir  on  part  of  pnblio 
officer. 

PaBTT  WILL  NOT  BB  Hba&D  TO  COMTBADICT  OB  FaLSDT  H18  OWH  BOLBMH 

AixifiaaiONS  and  declarations  made  before  jadioial  tribonala, 
Whbbs  at  Tikb  ot  CoMMBHGDro  Aenov,  Titlb  bt  Adtxbsb  PoasiflBioH 
of  the  UKua  in  quo  has  not  been  acquired  by  defendants,  persons  who  go 
into  possession  under  them  thereafter,  and  are  made  partiea  by  aa 
amended  petition,  cannot  claim  the  benefit  of  the  time  to  the  filing  of 
the  amended  petition  so  as  to  enable  them  to  set  up  title  by  adverse 
possession;  and  it  is  of  no  consequence  that  the  petition  was  so  amended 
aa  to  claim  only  a  part  of  the  realty  demanded  in  the  original  petition. 
All  Pbbsoks  Pubohasiko  Rbaltt  Pendiho  Sun  are  deemed  to  hare  no- 
tice of  the  extent  of  the  claim,  and  are  bound  to  take  notice  until  the 
final  dispoeition  thereof;  they  need  not  be  made  parties,  but  are  subject 
to  be  ejected  as  privies  to  their  grantors  in  the  aame  suit  with  him. 

AM.  j>wc.  Vol.  xcvm-a         m, 
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Suit  for  partition,  in  which  defendants  set  up  a  Bnperior 
outstanding  equitable  title  in  a  third  party.  The  opinion  suffi- 
ciently states  the  fietcts  necessary  to  an  understanding  of  the 

opinion. 

William  O*  Hale  and  A.  O.  Tkomfmon,  for  the  appellants. 
and  Peaae^  for  the  appellees. 


By  Court,  LnmsAY,  J.  The  law  and  most  of  the  facts  in 
this  case,  Slaving  been  under  review  in  this  court  on  two  pro- 
vious  occasions,  as  reported  in  Portis  v.  HiU^  8  Tex.  273,  and 
Portia  v.  Hillj  14  Id.  69  [66  Am.  Dec.  99],  we  are  partially  re- 
lieved from  an  investigation  of  some  of  the  points  raised  in 
the  record  by  the  examination  and  conclusions  arrived  at  by 
our  predecessors  in  relation  to  them.  There  were  a  verdict 
and  judgment  in  favor  of  the  plaintiffs  in  each  of  the  trials 
in  the  court  below,  and  each  of  those  judgments  was  reversed 
by  this  court,  and  the  cause  remanded  for  further  proceed- 
ings. Some  additional  facts  were  introduced  in  the  district 
court  bearing  upon  the  question  of  right  of  the  original  plain- 
tiffs, but  none  contravening  the  right  of  Samuel  A.  Cum- 
mings,  one  of  the  defendants  and  an  intervener,  to  recover  as 
the  heir  of  his  father,  William  Cummings,  whatever  right  and 
title  his  said  father  died  seised  and  possessed  of.  In  the 
opinion  of  the  court  in  Portis  v.  HUlj  14  Id.  69  [65  Am.  Dec. 
99],  determining  the  question  of  Samuel  A.  Cummings's  heir- 
ship, we  fully  concur.  But  bis  right  of  inheritance  to  the 
property  in  controversy  is  still  dependent  upon  the  complex 
questions  involved  in  the  determination  of  the  rights,  legal 
and  equitable,  of  the  plaintiffs  in  this  suit,  and  it  must  stand 
or  fall,  to  some  extent  at  least,  by  the  fate  which  awaits  the 
adjudication  of  their  rights  in  the  subject-matter  of  this  con- 
test. Wo  must  briefly  present  a  statement  of  the  nature  of 
the  controversy,  the  grounds  of  the  plaintiffs'  claim,  and 
generally  the  character  of  the  defenses  set  up,  in  order  that 
the  exposition  of  our  views  of  the  law  applicable  to  the  facts 
may  be  the  more  intelligible. 

Under  a  decree  of  imperial  colonization  law  of  Mexico,  of  data 
the  sixteenth  day  of  July,  1823  (Paschal's  Digest,  art  519),  a 
concession  was  made  to  James  Cummings,  as  a  colonist,  of  one 
sitio  of  land  in  what  is  now  Brazoria  County,  and  one  hacienda 
in  Austin  County,  and  carried  into  actual  grant  by  the  official 
execution  of  the  required  document  on  the  sixteenth  day  of 
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Atq^ost,  1824.  The  consideration  for  the  grant  of  the  hacienda 
seems  to  have  been  the  undertaking  of  James  Cummings  to 
build  a  saw  and  grist  mill  upon  it.  At  the  time  of  the  grant 
the  family  of  James  Cummings  was  composed  of  his  mother, 
Rebecca,  his  brothers  John  and  William,  and  his  sisters 
Sarah  and  Rebecca. 

On  the  fifth  day  of  February,  1825,  James  Cummings  con- 
veyed by  deed  one  undivided  moiety  of  the  hacienda  to  James 
E.  B.  Austin  for  the  consideration  therein  expressed.  After 
making  and  publishing  an  instrument  purporting  to  be  a  will, 
James  Cummings  died,  in  1826.  In  that  instrument  or  will, 
recognizing  an  equity  of  his  brothers  John  and  William  in 
the  hadendaj  he  makes  them  the  devisees  of  all  his  right  and 
title  in  that  portion  of  his  real  estate. 

About  the  time  of  or  shortly  after  the  death  of  James 
Cummings,  James  B.  B.  Austin  married  Eliza  M.  Westall,  by 
whom  he  had  one  son,  Stephen  F.  Austin,  Jr.,  whom  he  left  at 
his  death  in  1828  or  1829,  as  his  heir  at  law.  On  the  twelfth 
day  of  June,  1828,  John  and  William  Cummings  conveyed  by 
deed  to  James  S.  B.  Austin  the  two  middle  leagues  of  the  ha- 
eietidaj  which  seems  to  have  been  intended  as  a  partition  of 
rights  in  the  realty,  and  a  substitution  for  the  deed  of  James 
Cummings  to  James  S.  B.  Austin  of  a  former  date,  and  the 
passing  the  equity,  admitted  in  the  will,  out  of  them  into 
James  E.  B.  Austin.  John  and  William  Cummings,  on  the 
12th  of  June,  1828,  entered  into  a  contract  of  partition  of  their 
rights  in  the  haeienda^  which  was  acknowledged  by  them  be- 
fore the  alcalde  of  the  jurisdiction  of  Austin  on  the  same  day, 
and  which  is  so  certified  by  the  alcalde;  but  the  deed  of  par- 
tition  is  only  signed  by  John  Cummings.  The  deed  was  made 
and  acknowledged  on  the  same  day  on  which  they  made  the 
conveyance  to  James  E.  B.  Austin,  and  was  intended,  no 
doubly  to  make  an  entire  partition  of.  the  rights  of  the  three 
parties,  who  alone  conceived  themselves,  at  the  time,  to  be  in- 
terested. William  Cummings  departed  this  life  in  the  latter 
part  of  the  year  1828  or  in  1829,  intestate,  and  leaving  an 
only  child,  Samuel  A.  Cummings,  one  of  the  defendants,  and 
an  intervener  against  the  claim  of  the  plaintifiTs.  The  mother, 
Rebecca,  died  about  the  year  1831,  and  the  sister  Sarah  de- 
parted this  life  somewhere  about  the  same  period,  childless 
and  intestate.  The  widow  of  James  E.  B.  Austin,  and  the 
mother  of  Stephen  F.  Austin,  Jr.,  intermarried  with  William 
O.  Hill  in  1835  or  1836.    Her  son,  Stephen  F.  Austin,  Jr.,  b; 
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her  former  husband,  died  childless  and  intestate  in  1837,  leav- 
ing his  mother  his  sole  heir  at  law.  From  the  marriage  of 
the  mother  with  William  O.  Hill,  the  present  plaintiffs  sprang, 
who,  with  their  fiather,  William  O.  Hill,  as  the  administrator 
of  their  mother  (she  having  died  in  1847),  are  now  proeecnt- 
ing  this  claim. 

From  this  presentation  of  foots,  the  legal  title  of  the  plain- 
tiA  to  at  least  the  two  middle  leagnes  of  the  hacienda  seems 
to  be  complete;  and  is  so,  unless  there  be  some  prior  or  inter- 
mediate conveyances,  or  successions,  which  break  the  chain  of 
its  derivation.  For  there  are  only  two  methods  of  acquiring 
title  to  real  estate:  either  by  the  civil  or  common  law,  to  wit, 
by  descent  or  succession,  and  by  purchase.  By  purchase,  its 
acquisition  may  be  made  in  various  ways.  The  title  claimed 
by  the  plaintiffs  has  come  to  them  by  these  methods  con« 
jointly.  They  insist  that  they  take  as  heirs  at  law  of  their 
deceased  mother,  Eliza  M.  Hill,  who  inherited  it  from  her  de» 
ceased  minor  son,  Stephen  F.  Austin,  Jr.,  who  was  the  sole 
heir  at  law  of  her  former  husband,  James  E.  B.  Austin,  who 
received  his  title  by  deed  to  one  moiety  of  the  hacienda  from 
James  Cummings,  deceased,  who  was  the  original  grantee 
from  the  Mexican  government,  and  by  conveyance  from  John 
and  William  Cummings,  who  were  the  devisees  under  the  wiU 
of  the  original  grantee,  James  Cummings.  Such  is  the  deri- 
vation of  the  legal  title. 

But  it  is  objected  in  defense  that  the  muniments  of  title  in- 
troduced on  the  trial  of  the  cause  for  the  establishment  of  this 
right  are  defectively  authenticated,  and  ought  to  have  been 
rejected  as  instruments  of  evidence.  This  is  certainly  true,  as 
a  proposition  of  law,  when  attempted  to  be  used  against  subse- 
quent purchasers  and  creditors  without  notice;  and  in  a  mere 
action  of  ejectment  at  the  common  law,  under  such  circum- 
stances, several  of  them  would  be  wholly  inadmissible.  But 
blended  as  our  system  is,  embracing  both  the  law  and  the 
equity  of  every  case  under  adjudication,  the  principles  of 
equity,  as  well  as  of  law,  may  be  applied  in  determining  their 
admissibility  as  proofs  in  the  cause.  They  are  all  muniments 
of  ancient  date,  and  the  defendants,  from  proof  aliunde^  are 
shown  to  have  recognized  and  acted  upon  them  from  their 
origin,  as  if  well  understood  and  admitted  facts;  and  it  would 
seem  ungracious  and  unconscientious,  at  this  late  date,  to  at- 
tempt to  ignore  and  repudiate  them  as  facts  to  secure  an  un- 
righteous advantage.     The  law  mu8t  hold  parties  to  their 
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admissions,  whether  by  words  or  deeds,  and  they  most  be 
estopiied  and  preclnded  from  the  assertion  of  claims  in  denta- 
tion of  the  rights  of  others,  and  in  falsification  of  their  own 
deliberate  acts  of  admission,  unless  those  admissions  were 
made  by  mistake,  or  extorted  by  fraud  or  compulsion. 

So  far  as  the  legal  title  is  concerned,  which  passes  as  well  by 
descent  as  by  purchase,  if  the  muniments  of  title  of  the  plain- 
ti£b  have  been  legitimated  by  the  admissions  and  conduct  of 
the  defendants  as  against  them  (and  we  are  thus  authorized  to 
consider  the  several  conveyances  as  evidence  in  determining 
the  rights  of  the  parties),  it  is  most  manifest  that  the  legal 
title  to  the  two  middle  leagues  of  the  hacienda  was  in  the 
plaintifif 's  mother  at  the  time  of  her  death,  in  1847.  The  only 
eflTect  of  the  deed  from  John  and  William  Cummings  to  James 
B.  B.  Austin  in  1828,  was  to  corroborate  the  deed  of  James 
Cummings  in  1826,  and  to  pass  their  equity,  acknowledged  to 
exist  by  the  will,  and  served  to  define  more  specifically  the 
interest  of  James  E.  B.  Austin  in  the  land,  and  operated  as  a 
severance  of  the  tenancy  in  common;  so  that  each  of  the  par- 
ties might  have  his  own  portion  of  the  realty  for  his  separate 
enjoyment  or  disposition.  We  think  this  testimony  has  been 
BO  legitimated  by  the  uniform  recognition  of  it  by  Mrs.  Portis, 
up  to  or  near  the  time  of  the  institution  of  this  suit  Being  so 
recognized  uniformly  by  the  party  who  claims  an  adverse  in- 
terest, it  is  both  consonant  with  reason  and  justice  to  use  it  to 
fortify  the  legal  title  against  the  equities  relied  upon  to  defeat 
a  recovery. 

Whether  we  consider  the  case  in  its  present  form  as  an  action 
of  trespass  to  try  title,  or  as  a  trial  to  determine  the  superior 
equities  to  the  right  of  property  in  the  subject  of  the  contro- 
versy, in  either  forum  of  trial,  from  all  the  attendant  circum- 
stances, all  these  muniments  are  entitled  to  receive  their  full 
force  and  efibct  Viewed  in  that  Ught,  they  establish  a  legal 
title  in  the  plaintiffs  to  the  two  middle  leagues  of  the  hacienda. 

To  pass  the  mere  legal  title  from  one  holder  to  another,  it  is 
not  necessary  that  the  conveyance  should  be  recorded  in  an 
office  of  registration.  The  title  of  the  grantor  is  effectually 
transmitted  from  the  grantor  by  the  act  of  signing  and  the 
delivering  of  the  deed  of  'conveyance.  The  policy  of  the  gov- 
ernment only  intervenes,  in  requiring  such  instruments  to  be 
recorded,  for  the  protection  of  creditors  and  subsequent  pur- 
chasers. But  such  deeds  are  as  valid,  to  all  intents  and  pur- 
poses, in  passing  the  title  out  of  the  grantor  into  the  grantee, 
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when  unrecorded}  as  when  recorded  by  the  register.    The  legal 
title,  tiien,  to  one  moiety  of  the  luidenda  passed  by  the  deed 
of  James  Cummings,  in  his  lifetime,  to  James  B.  B.  Austin. 
After  the  death  of  James  Cummings,  John  and  William  Cum- 
mings,  his  devisees,  by  way  of  passing  their  equity,  and  of 
partitioning  the  several  interests  in  the  realty  according  to  the 
legal  rights  of  the  parties,  made  a  deed  to  James  B.  B.  Austin 
for  a  specific  portion  of  the  territory,  and  divided  between 
themselves  the  remainder  equally  in  the  terms  of  the  wilL 
Their  deed  to  Austin  conveyed  no  new  estate,  but  restricted* 
to  some  extent,  the  limits  of  the  legal  estate  previously  granted 
by  James  Cummings.    James  B.  B.  Austin,  after  he  aoquiied 
this  legal  title,  married,  and  begat  one  child,  and  died,  leaving 
this  child,  Stephen  F.  Austin,  Jr.,  surviving  him. 

The  descent  was  cast  upon  this  son,  which  vested  the  I^al 
title  in  him.    He  afterwards  died  childless  and  intestate, 
leaving  his  mother  as  his  only  heir  at  law,  who  intemumied 
with  William  O.  Hill,  by  whom  she  had  six  children;  and 
since  the  institution  of  this  suit  the  mother  has  died,  leaving 
her  six  children  her  heirs  at  law,  who,  with  their  fkther,  as 
the  administrator  of  their  mother,  are  the  plaintifib  in  this 
controversy.    Thus  it  is  seen  that  the  legal  title  has  passed 
down  to,  and  become  invested  in,  these  plaintifb.    We  cannot 
ignore  the  Eetcts,  so  abundantly  established  by  the  record,  that 
the  defendant,  Mrs.  Rebecca  Portis,  was  fully  cognisant  of 
this  transmission  of  the  legal  title  fiom  the  Mexican  govern- 
ment  to  James  Cummings,  from  James  Cummings  to  James 
B.  B.  Austin,  the  descent  from  him  to  his  son,  from  the  son 
to  the  mother,  and  from  the  mother  to  her  children,  the  plain- 
tiffs.   Her  membership  in  the  family  with  her  three  brothen^ 
James,  John,  and  William,  when  the  several  deeds  were  exe- 
cuted, and  when  the  will  of  James  was  made  and  published, 
her  offering  the  will  for  probate,  her  claiming  under  the  will, 
and  asserting  and  establishing  her  right  to  the  league  of  land 
on  the  Bernard,  devised  to  her  in  that  will,  and  the  various 
other  acts  of  recognition  of  the  validity  of  the  conveyance  and 
of  the  will  of  her  brother  James,  preclude  the  possibility  of 
any  ignorance  on  her  part  of  the  origin  and  nature  of  the 
rights  of  the  parties  in  this  contest.    We  are  happy,  therefore, 
to  concur  most  cordially  with  the  court  in  the  opinion  in  14 
Texas  reports,  wherein  the  court  said:  *^ After  those  repeated 
solemn  acts  of  admission,  it  is  difficult  to  perceive  upon  what 
rational  principle  the  appellants  can  claim  now  to  be  heard 
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to  oontrovert"  {hese  varioos  &ot8  of  reoognitioD  of  the  right 
in  the  plaintiffs'  ancestor.  '^A  party  ought  not  to  be  heard 
thos  to  contradict  and  falsify  his  own  solemn  admissions  and 
declarations  made  before  the  judicial  tribunals."  This  applies 
as  well  to  the  attitude  of  the  plaintiffs  in  reference  to  the  title 
as  to  the  co-defendant,  Samuel  A.  Cummings. 

We  think  the  defendant  should  not  thus  be  permitted  to 
gainsaj  and  to  assail  these  evidences  of  the  legal  title,  after 
such  repeated  recognitions  of  them,  and  absolutely  claiming 
benefits  under  them;  as  in  the  instance  of  taking  the  league 
of  land  on  the  Bernard  by  the  force  and  effect  of  one  of  the 
instruments  of  title  by  which  the  plaintiffs  claim, — the  will 
of  James  Cummings.  Thus  we  are  brought  to  the  ccmdusion 
that  the  legal  title  is  conclusive  against  the  defendants,  Por- 
tis  and  wife;  and  if  this  were  a  trial  of  an  action  of  ejectment 
at  the  common  law,  in  which  the  plaintiffs  are  compelled  to 
recover  on  the  strength  of  their  own  title,  from  the  &cts  devel- 
oped in  this  record  they  could  not  defeat  the  recovery  of  the 
plaintiffs.  We  grant  that,  upon  this  evidence,  as  against  an 
innocent  purchaser,  the  plaintiffs  could  not  succeed*  because 
some  of  these  instruments  were  not  so  acknowledged,  proved 
up,  and  recorded  as  would  constitute  constructive  notice,  ac- 
cording to  the  policy  of  the  laws  of  registration,  unless  such 
subsequent  purchasers  had  actual  notice  of  these  various 
alienations.  But  that  excuse  or  apology  does  not  exist  in 
fitvor  of  the  defendants,  Mrs.  Rebecca  Portis  and  her  hus- 
band, who,  we  are  bound  to  conclude  from  the  facts  disclosed, 
had  foil  knowledge  of  the  transactions  in  regard  to,  and  the 
rights  of  property  exercised  and  claimed  in,  the  land  which 
is  now  in  dispute.  Having  thus  disposed  of  the  points  in- 
volved in  the  inquiry  into  the  legal  title,  we  are  now  brought 
to  investigate  and  examine  into  the  equities  which  are  sought 
to  be  interposed  against  the  plaintiffs*  right  in  this  contro- 
versy. 

It  is  asserted  that  the  equitable  titie  to  one  moiety  of  the 
haeiendaj  or  to  the  two  middle  leagues  thereof,  was  in  Stephen 
F.  Austin,  Sen.,  by  virtue  of  the  deed  from  James  Cummings, 
and  the  subsequent  deed  of  John  and  William  to  James  E.  B. 
Austin;  and  that  the  holding  of  the  legal  titie  by  James  E. 
B.  Austin  was  a  mere  naked  trust  for  Stephen  F.  Austin,  Sen. 
We  cannot  so  regard  it.  It  is  contended  that  the  proof  in  the 
cause  shows  that  Stephen  F.  Austin  paid  the  consideration 
far  the  conveyance  to  James  E.  B.  Austin.    Be  it  so.    We  will 
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not  presume  that  Stephen  F.  Austin  violated  his  trust  as  the 
empresario  under  Mexican  authority,  in  order  to  enter  into 
any  private  stipulations,  in  making  grants  of  the  public  do- 
main of  the  government,  for  his  own  benefit.  Such  a  pre- 
sumption would  be  an  imputation  upon  his  honor  as  a  man, 
and  a  charge  of  malversation  against  him  as  a  public  oflSoer. 
The  introduction  of  such  proof  in  this  cause  is  neither  ger- 
mane to  the  investigation,  nor,  in  our  judgment,  is  it  war^ 
ranted  by  the  rules  of  law.  It  is  not  properlj  a  contest 
between  tiie  heirs,  devisees,  or  legatees  of  Stephen  F.  Austin, 
deceased,  or  his  privies  in  estate,  with  the  parties  in  this  suit; 
but  it  is  wholly  independent  of  them,  and  should  have  been 
kept  distinct  from  any  claim,  or  pretended  claim,  which  such 
representatives  or  privies  in  estate  might  be  able  to  set  up  in 
an  independent  cause  of  action. 

It  is  not  what  is  called  in  an  action  of  ejectment  at  oommou 
law,  to  which  our  action  of  trespass  to  try  title  is  likened,  the 
showing  of  a  superior  and  paramount  outstanding  title  in 
another,  to  defeat  a  recovery;  because,  in  order  to  give  it  that 
force  and  effect,  the  court  would  be  bound  to  presume  the  mal- 
versation in  office  of  one  of  the  accredited  agents  of  the  gov- 
ernment. For  such  an  acquisition  of  right  would  be  in  fraud 
of  the  government,  and  fraud  will  neither  be  presumed  by  the 
courts,  nor  will  the  courts  suffer  it  to  be  presumed  in  the  trial 
of  the  facts  by  a  jury.  And  here  we  are  constrained  to  dissent 
from  the  reasons  and  conclusions  of  the  learned  and  distin- 
guished jurist  who  delivered  the  opinion  in  Portis  v.  HiU^  14 
Tex.  69  [65  Am.  Dec.  99],  reversing  and  remanding  this  case 
for  another  trial.  In  doing  so,  however,  we  feel  a  real  pleasure 
that  wo  are  not  compelled  to  assume  the  grave  responsibility 
of  overruling  what  has  been  solemnly  adjudged  by  a  tribunal 
60  eminent  for  its  ability  and  judicial  talent  But  the  case 
being  entirely  reopened  by  the  reversal,  we  are  fully  authorixed 
again  to  explore  the  whole  field  of  investigation,  and  to  dis- 
pose of  it  according  to  our  convictions  of  the  law,  as  applicable 
to  the  facts  of  the  case,  without  in  the  least  degree  detracting 
from  the  legal  learning  and  judicial  reputation  of  the  jurist 
who  delivered  that  opinion. 

The  subsequent  claim  of  Stephen  F.  Austin,  as  set  up  in  his 
will,  has  nothing  whatever  to  do  with  the  case;  and  in  a  con- 
test between  his  legal  representatives  and  the  legal  represent- 
atives of  James  E.  B.  Austin,  no  court  of  equity  jurisdiction, 
which  is  regarded  as  a  court  of  conscience,  would  lend  its  aid 
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to  transfer  the  legal  title  from  the  heira  of  James  E«  B.  Austin 
to  the  devisees  of  Stephen  F.  Austin.  And  we  presume  this 
was  the  ground  of  the  decision  in  the  case  of  Perry  ▼.  HiU 
(however  irregular  that  judgment  may  be),  which  is  referred 
to  in  the  record. 

We  can  therefore  discover  no  equity  superior,  paramount, 
outstanding,  in  any  other  person,  which  would  authorise  a 
chancellor  to  vacate  the  legal  title  of  James  E.  B.  Austin,  and 
the  transfer  of  it  from  those  claiming  under  him. 

As  to  the  forced  heirship  of  the  mother  of  the  original  gran* 
tee,  the  equity  is  altogether  in  £&vor  of  the  alienee  of  James 
Cummings.  The  mother,  being  an  inmate  and  member  of  the 
family  at  the  time  of  the  alienation,  must  be  presumed  to  have 
known  that  the  legal  title  was  passing  or  had  passed  out  of  her 
Bon  to  James  E.  B.  Austin;  and  that  John  and  William,  her 
other  sons,  with  whom  she  continued  to  live  till  her  death,  were 
claiming  and  using  the  land,  or  the  residue,  as  their  own;  and 
her  silent  acqidescence  for  more  than  three  years  before  her 
death  must  be  assumed  as  a  ratification  of  the  acts,  and  a  full 
and  complete  assent  to  such  alienation;  and  in  conscience  it 
would  bind  her,  and  therefore  binds  all  who  claim  by,  through, 
or  under  her.  In  this  conclusion  we  are  gratified  to  find  we 
are  sustained  by  the  opinion  of  the  court  already  referred  to, 
and  it  is  therefore  needless  to  animadvert  upon  it  further. 
She  would  have  been  concluded  in  her  lifetime,  and  all  her 
heirs  or  representatives  are  also  concluded  by  her  silent  acqui- 
escenoe. 

The  next  inquiry  which  invites  our  attention  is  the  statute 
of  limitation,  relied  upon  by  the  defendants,  Portis  and  wife. 
From  the  view  which  we  have  already  taken  of  the  general 
aspect  of  the  case,  it  is  obvious  that  the  defendants  cannot 
derive  any  protection  from  an  adverse  possession  of  three 
years.  Nor  can  they  be  protected  by  any  proof  apparent  upon 
the  record,  under  the  limitation  of  five  years,  as  having  pos- 
session, performing  the  conditions  demanded  by  the  statute, 
nor  by  any  other  statute  of  limitation.  The  evidence  does  not 
show  that  the  defendants  had  had  such  possession,  adverse 
and  continuous,  prior  to  the  institution  of  this  suit,  so  as  to 
bring  them  within  the  rules  of  the  statute  of  limitation.  This 
defense  is  certainly  unavailing  to  the  defendants,  Portis  and 
wife. 

As  to  any  possession  prior  to  1841,  if  any  tenant  was  put  in 
possession  by  John  Cummings  adverse  to  the  claim  of  J.  E.  B. 
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Austm,  it  oonld  not  hare  been  done  in  good  £Edth;  and  if  not 
80  done,  it  was  nnayailing  by  the  Spanish  law.  The  pioo^ 
however,  conduces  strongly  to  show  that  the  tenant,  Sapp,  pro- 
fessed to  hold  in  his  own  right,  and  not  under  John  CiiminingiB, 
as  appears  from  Atkinson's  testimony.  And  that  pomrnnion 
was  finally  abandoned.  The  possessions,  after  1841,  ware  not 
of  such  a  character  as  to  bring  them  within  the  statute. 

But  it  is  argued  that  as  the  purchasers  from  Portia  and  jriSe 
were  in  possession  before  the  amended  petition  was  filed  in 
1856,  which  for  the  first  time  set  up  the  claim  to  the  two  6pe> 
oific  leagues  which  had  been  severed  from  the  tenancy  in  com- 
mon, the  statute  of  limitation  may  well  apply  for  the  protectioQ 
of  their  claims.  Not  so  in  our  judgment  They  were  all  pnr- 
ohasers,  and  came  into  possession  of  their  claims  after  the 
institution  of  this  suit  in  1845. 

The  original  suit  was  a  suit  in  equity  for  the  establishment 
of  the  right  to  one  moiely  of  the  land,  and  fixr  the  partition 
of  the  tenancy  in  common;  and  it  embraced  the  whole  had' 
tnda  as  the  subject-matter  of  the  contest  Such  suit  in  equity 
is  wisely  or  necessarily  regarded  by  the  law  as  notice  to  all 
the  world  to  guard  against  the  innumerable  mischiefa  which 
would  infallibly  and  inevitably  result  from  a  disregard  of  this 
principle.  All  persons,  then,  who  purchased  during  the  pen- 
dency of  that  suit  had  notice,  and  were  bound  to  take  notice, 
till  ihe  final  disposition  of  it  And  in  keeping  themselves 
advised  of  its  progress^  if  they  wished  to  become  interested  in 
the  subject-matter  of  its  Utigation,  and  were  they  vigilant  (as 
they  were  bound  to  be),  they  would  necessarily  learn  when  the 
subject  of  the  controverty  became  ccmtracted  or  restricted;  and 
as  to  the  extent  of  those  restricted  limits,  they  are  bound  to 
take  notice,  and  have  the  same  knowledge  as  of  the  original 
suit  Any  other  exposition  of  this  rule  in  equity  would  let  in 
all  the  mischiefs  which  its  adoption  was  intended  to  exclude 
and  prevent.  We  are  therefore  constrained  to  assume  that  the 
other  defendants,  the  purchasers  and  tenants,  so  to  speak,  of 
Portis  and  wife,  were,  lis  pendens^  purchasers  strictly  within 
the  rule  of  equity,  and  their  right  and  title  must  abide  the 
final  fate  of  the  title  of  Portis  and  wife.  Being  privies  in 
estate  to  Portis  and  wife,  we  confess  we  know  of  no  principle 
or  rule  of  law  which  rendered  it  necessary  to  make  them  par* 
ties  to  the  suit  at  all;  because,  if  a  writ  of  possession  on  the 
final  judgment  against  Portis  and  wife  should  issue,  it  would 
•ommand  the  ministerial  officer  of  the  court  to  put  the  plain* 
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tiffs  in  possession,  turning  ont  not  only  Portis  and  wife,  but 
all  others  in  possession  connected  with  them  in  estate.  Be- 
ndes,  the  suit  after  amendment  was  conducted  and  carried  on 
both  upon  the  law  of  the  case  and  the  equities  of  the  parties. 
This  amendment,  under  our  system,  cannot  be  characterised 
as  a  new  cause  of  action.  The  original  involved  the  whole 
territory.  The  amendment  simply  took  in  a  part  of  the  sub* 
jeci-matter,  and  the  new  defendants,  having  notice  of  the 
whole,  necessarily  had  a  like  constructive  knowledge  of  the 
parts.  We  therefinre  feel  satisfied  that  the  new  or  German 
defendants,  as  they  are  designated  by  the  learned  counsel  for 
the  defendants  in  his  brief,  can  claim  no  protection  under  the 
statute  of  limitation. 

There  are  vsrious  other  points  raised  in  the  investigation  of 
this  ease  which  we  have  not  deemed  it  necessary  to  give  any 
special  consideration;  and  in  our  view,  they  are  not  material 
in  determining  the  rights  of  the  parties  in  this  suit  Accord* 
ing  to  our  interpretation  of  the  law,  applied  to  the  material 
and  important  facts  disclosed  by  the  record,  the  righti  both 
legal  and  equitable,  is  with  the  plaintiffs  in  the  court  below, 
and  they  are  entitied  to  the  possession  of  the  two  middle 
leagues  of  the  hacienda. 

In  regard  to  the  rights  of  Samuel  A.  Cummings  in  the  subject- 
matter  of  the  controversy,  the  court,  in  the  opinion  in  14  Texas 
reports,  said:  '^The  only  right  asserted  by  the  defendant 
Cummings  is  the  right  of  inheritance  from  his  father;  that 
right  is  fully  established  by  the  evidence,  and  the  jury,  we 
think,  would  have  been  warranted  by  the  evidence  in  find- 
ing a  verdict  in  his  favor  for  that  part  of  the  land  claimed  by 
him.''  So,  too,  we  think;  and  we  see  no  cause  to  change  that 
ofttnion.  Samuel  A.  Cummings  is  consequently  entitled  to  the 
upper  league  and  a  half  of  the  hacienda^  as  the  heir  of  his 
fitther,  William  Cummings;  and  John  Cummings,  the  owner 
of  the  lower  league  and  a  half,  having  died,  in  1839,  intestate, 
leaving  his  sister  Rebecca,  the  wife  of  Portis,  his  nephew, 
Samuel  A.  Cummings,  and  the  unknown  heirs  of  his  deceased 
brothers,  Thomas  and  Samuel, — one  of  whom  was  domiciled 
in  Kentucky,  and  the  other  in  Indiana,  at  the  time  of  their 
deaths, — as  his  only  heirs  at  law;  the  lower  league  and  a  half 
is  divisible  in  equity  into  four  parts,  of  which  the  defendant 
Bebecca  Portis  is  entitied  to  one  fourth,  the  defendant 
Samuel  A.  Cummings  is  entitied  to  one  fourth,  the  unknown 
heirs  of  Thomas  Cummings  are  entitied  to  one  fourth,  and  the 
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onknown  hein  of  Samuel  Cummings  are  entitled  to  the  r^ 
maining  fourth.  The  inheritance  of  the  lower  league  and  a 
half  being  in  coparcenary,  the  equitable  title  of  each  inheritor 
or  claes  of  inheritors  is  to  one  undivided  fourth  part  of  said 
league  and  a  half,  unless  Portis  and  wife  have  acquired  by 
purchase  one  of  the  shares,  which  will,  in  that  event,  entitle 
them  to  one  half  of  the  lower  league  and  a  halfl  We  suppose 
there  was  sufficient  evidence  before  the  jury  to  satisfy  them  of 
such  purchase,  as  they  so  found  by  their  verdict 

The  finding  of  the  jury  and  the  judgment  of  the  court  below 
being  in  their  results  in  conformity  with  our  view  of  the  rights 
of  the  parties,  both  at  law  and  in  equity,  the  judgment  is 
therefore  affirmed. 


.  Uhbioobdkd  Dud  Good  ab  bctwsbh  Fabkibs  ijn> 
Nonoa:  See  Bmderr,  Wattom,  78  Am.  Deo.  643^  aadDofee. 

EBiorpiL  ui  Pai8»  What  n  ahd  vnna  Abisib:  See  FnuMm  t.  Mmii^ 
96  Am.  Dea  129,  and  oeaee  in  m>te. 

CoPBTg  wnji  Pb«8umbthat  OiiioBa  PaaioinffiDHnDimr  PaopntLTi  See 
Dubue  T.  Vosit  92  Am.  Deo.  526^  uid  note. 

Who  hat  bs  Dibpossbkxd  xr  BnaonaaiT:  See  Eomardw.  Kemmdjf^  SO  Am. 
Deo.  S97,  and  note  difloimmg  the  nbjeoti  fTdfterto  t.  DmM,  S5  IdL  ISS^urf 
note. 


HOFFMAV   V.   NeUHAUS. 
i|0  Taaukfl^  tit.] 

'^FiKiLT'*  TO  Whom  HoKsmuD  n  SioiTaaD  by  itetefee  enneieii  of  Ihe 

heed  thereof  wfaether  Ctthtry  motfier,  orgwardian,  tad  the  mhior  ehil- 

dren. 
HoMisnBAD  n  Siovaa  to  Ua  of  FAxn:.r  m  long  m  the  faiaSij  eontJaan 

to  exist,  and  the  head  thereof  to  ooonpj  the  homeetted. 
OHnDBBV  Who  hats  ATTAnnD  Aos  of  ICAJoairr  oaaaot  elaim  pai^ 

tition  ol  the  hoinMtoad  aa  acaintt  the  mothwr  and  minor  ohUdieB  wfae 

eontinne  to  oooapy  it. 

Burr  for  partition  of  homestead.  The  opinioQ  states  tlit 
facts. 

John  T.  Hareowri^  for  the  plaintiff  in  errar. 

Roberl  T.  Foardf  for  the  defendant  in  error. 

By  C6urt,  Mobbill,  C.  J.  In  this  case  the  children  of  one 
Miller,  deceased,  petitioned  the  county  court  for  a  division  of 
the  homestead  now  in  possession  of  the  widow  of  the  deceased, 
Miller,  and  her  minor  children. 
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The  county  court  dismissed  the  petition,  and  the  cause  was 
taken  to  the  district  court,  which  divided  the  homestead  into 
two  equal  parts,  giving  one  part  to  the  widow,  and  the  other 
part  to  be  divided  equally  among  all  the  children,  as  well 
those  of  age  as  minors. 

The  constitution  of  the  state  and  the  laws  made  in  obedi* 
ence  thereto,  after  defining  a  homestead,  secures  it  to  the 
family. 

When  children  arrive  at  the  age  of  majority,  and  especially 
when  they  leave  the  family  of  their  fittber  and  mother  and 
become  a  separate  family,  they  are  not  any  longer  a  part  ol 
the  old  family.  They  can  acquire  a  homestead  of  their  own, 
which  will  be  secure  from  all  interference.  We  deem  it  un* 
necessary  to  say  what  shall  be  done  with  the  homestead  when 
the  children  shall  all  become  of  age  or  when  the  widow  shall 
die.  It  is  sufficient  to  meet  this  case  as  it  appears  by  the 
record.  The  homestead  cannot  be  divided  out,  for  that  would, 
ill  effect,  partially  destroy  it,  and  thus  plainly  violate  its 
sacred  character.  As  long  as  there  is  a  family  having  a  head, 
and  as  long  as  this  head  of  a  family  chooses  to  occupy  the 
homestead,  so  long  it  cannot  be  interfered  with  for  any 
purpose. 

The  creditors  of  an  estate  have  greater  rights  to  have  their 
debts  paid  than  the  heirs  have  to  inherit  the  estate. 

The  statute  (Paschal's  Digest,  art.  1305)  requires  the  chief 
justice  to  set  apart  for  the  use  and  benefit  of  the  widow  and 
children  Mdiat  is  exempt  from  execution.  It  also  provides 
that  in  case  there  be  not  such  specific  property,  it  shall  be  the 
duty  of  the  chief  justice  to  expose  so  much  of  the  estate  for 
sale  as  will  be  sufficient  to  raise  the  deficit,  and  to  pay  one 
half  of  the  same  to  the  widow  and  the  other  half  to  the  chil* 
dren.  And  it  is  probable  that  from  this  fact  the  district  judge 
conceived  the  idea  that  the  homestead  could  be  so  divided. 
But  the  proviso  in  this  section  will  show  the  fallacy  of  this 
doctrine,  as  it  expressly  requires,  if  the  estate  is  not  insolvent, 
that  nothing  in  this  act  shall  be  so  construed  as  to  prohibit 
the  distribution  and  partition  of  said  estate  among  the  heirs 
and  distributees  thereof,  including  the  portion  designated  and 
set  apart  for  the  widow,  excepting  the  one  year's  provision. 

As  the  heirs  of  a  deceased  person  who  has  children  are 
these  children,  and  as  a  distinction  is  drawn  between  the  heirs 
and  the  widow  and  children,  the  word  "children  "  must  be  con- 
strued to  mean  minor  children;   and  it  is  for  these  minor 
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children  and  the  head  of  the  family,  whether  that  head  of  the 
family  consists  of  father  or  mother  or  guardian,  that  the  home^ 
stead  is  reserved. 

The  petition  alleges  the  insolvency  of  the  estate,  and  bcAm 
a  division  of  the  homestead.  And  because  the  homestead  is 
reserved  to  the  head  of  the  £Etmily,  adversely  to  both  bein 
and  creditors,  we  consider  the  judge  erred  in  decreeing  a 
division  of  it,  and  the  judgment  is  reversed  and  the  cause 
dismissed. 


What  Ckrararirom  "FAimr "  wxnmi  HomnAD  Laws:  8m  imb^  di^ 
eoasixig  this  tcq^  to  Wade  t.  JonMf  61  Am.  Deo.  587;  and  see  Oregg  t.  Ah^ 
wkk  01  Id.  637,  and  note.  In  ^Mmt  t.  Jonet,  37  Tex.  61»tfae  conxt  citetiie 
prinoipel  oue^  m  one  oontainiDa  i^  fall  ein^lMiitifTn  of  whAt  oonstltatei  & 
**  {unily  "  within  the  iwninfng  of  the  Tene  bomesteed  Iftwi* 


Sequbstbation  Gases.     Luteb  t;.  Huntbb. 

190  TizAa,  681.] 

BtJOEB  XAT  Ai/nB  oa  Axxnd  Laws  Paovmnro  Mods  avd  MAVirsa  o» 
DiSPSRBnfO  Jusncs  in  their  reepeotive  jndiciAl  tribonaU  aa  th^  may 
deem  best  caloulated  to  promote  the  ends  of  jnstioe,  and  to  make  its  mi' 
ministration  more  oertain,  oomplete^  and  efficacioas,  but  under  this  power 
to  regulate,  they  oannot  change  their  laws  so  as  to  in  any  way  impab 
the  remedies  upon  existing  contracts. 

BUOEDT  IS  PaBT  or  Ck>5TRA0T  WITHnf  MxAirxNO  ov  ConsriTUTioirAi.  Iir- 
BiBiTioxr  against  impairing  the  obligation  of  contraots;  and  laws  which 
destroy  or  greatly  delay  the  remedy  and  have  no  other  o^act  than  ta 
benefit  the  obligor  by  relieving  him,  during  the  suspension  of  the  rem* 
edy,  from  the  performance  of  his  oontraot,  are  unconititntional*  as  laws 
impairing  the  obligation  of  the  contract. 

Texas  Stat  Laws  PBOvn>nio  tob  Susfxhbion  of  Bsmsdt  upon  oeitsin 
contracts  until  twelye  months  after  the  ratification  of  a  treaty  of  pesos 
between  the  Confederate  States  and  the  United  States,  or  until  other- 
wise provided,  is  unccnstitutioDal,  as  it  impairs  the  obligation  of  eon- 
tracts. 

flXATX  QoVXBirilXNTS  DID  NOT  CBABB  TO  BZIST  DUBIHO  GlVIL  WaB,  in  tilO 

states  engaged  in  the  rebellion,  and  their  legislation  in  the  exercise  of 
such  powers  as  appertained  to  them  under  the  United  States  oonstttn- 
tion  was  valid;  but  all  acts  of  such  governments  as  were  in  hostility  te 
the  United  States,  or  in  disregard  or  in  conflict  with  its  oonstitation,  or 
intended  directly  or  indirectly  to  aid  the  rebellion,  were  absolute  nul- 
lities, and  they  cannot  be  invoked  in  support  of  any  rights  or  for  the 
protection  of  any  persons  acting  under  them. 

EaooNSTBUcnoN  IiAWb  of  Gonobxss  Pebiot  Statb  Govxbxmbktb  to  con- 
tinue, and  their  laws,  so  far  as  constitutional,  to  be  administered. 

BzoEFTiON  IN  Texas  Stat  Laws,  as  to  demands  against  "alien  enemies* 
and  "persons  who  abandon  the  country,"  were  intended  to  apply  te 
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ettiians  of  the  loyal  states  in  tiio  Union,  and  to  dtiiens  of  Texas  who 
were  oompelled  to  abandon  their  homes  on  aoooont  of  their  fideli^  to 
the  national  gorenunent^  and  showed  sach  laws  to  be  in  aid  of  the  re- 
bellion, and  therefore  nnll  and  Toid. 

teOUTB  PXOTIDZNO  THAT  '*  ALL    BtJOUTES   OF   IiDIXTATIOH  OH  AlL  Cnnii 

BiOHXB  OF  Axmoti  of  every  kind,  whether  real  or  personal,  are  hereby 
suspended  nntil  one  year  after  the  dose  of  the  war  between  the  Conf ed* 
erate  States  and  the  United  States,**  eto.,  is  not  onoonstitational. 
1m  Auenck  of  StatutSi  Coubtb  woxtld  Hold  that  Oiyil  Wab  8u»- 
rxHDKD  the  ranning  of  statutes  of  limitations. 

COHFULBOVT    PaTIODIT    OF   DlBT   TO  BaCOEIVXE   OF  COVFIDXBATl  StATO^ 

under  prooess  of  garnishment  and  a  deoree  of  the  district  oonrt  of  the 
Confederate  States  of  America,  is  no  bar  to  the  recoreiy  of  the  debt 

AcnoN  upon  a  promissory  note.  The  opinion  states  the 
facts. 

By  Cotirt,  Hamxi/ton,  J.  This  suit  was  commenced  by  the 
appellee  before  a  justice  of  the  peace  for  Goliad  County,  to 
recover  of  the  appellant  the  principal  and  interest  of  a  note 
due  on  the  19th  of  March,  1861,  for  one  hundred  dollars.  On 
the  2d  of  October,  1866,  he  obtained  judgment,  from  which 
the  appellant  prosecuted  certiorari;  and  in  his  petition  for  the 
writ  sets  forth  in  substance  the  following  facts  and  reasons 
for  its  issuance,  to  wit:  After  stating  the  fact  of  the  rendition 
of  the  judgment,  he  complains  that  it  was  wrong,  unjust,  and 
contrary  to  law,  because,  he  says  that  upon  the  trial  it  was 
proved  that  the  note  sued  on  was,  in  the  spring  of  1861,  left 
with  the  agent  of  the  plaintiff,  appellee  here,  and  that  after- 
wards said  agent  was  served  with  a  writ  of  garnishment  by 
the  confederate  court  to  answer  what  effects  he  had  in  his  hands 
belonging  to  the  plaintiff  (appellee);  that  he  answered,  giving 
a  list  of  property  and  effects  of  the  plaintiff,  among  which 
was  the  note  sued  on;  and  that  the  said  court  pronounced 
a  judgment  of  sequestoation  against  said  property,  including 
said  note,  and  ordered  the  agent  of  the  plaintiff  (appellee)  to 
turn  over  to  the  receiver  of  the  Confederate  States  said  prop- 
erty and  effects,  which  order  was  obeyed,  the  receipt  for  which 
from  the  receiver  was  exhibited  on  the  trial;  that  subse- 
quently he,  the  defendant  (appellant),  was  served  with  gar- 
nishment frxim  the  confederate  district  court  to  answer 
whether  he  was  indebted  to  the  plaintiff  (appellee),  and  in 
what  amount;  that  he  answered,  and  judgment  was  rendered 
against  him  in  the  confederate  district  court  for  the  western 
district  of  Texas  for  the  principal  and  interest  of  said  note, 
and  that  he  paid  the  amount  of  the  judgment  to  the  receiver 
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of  the  Confederate  States  in  confederate  treaeozy  notea,  at 
their  face  value. 

The  petition  further  states  that  upon  the  trial  it  was  proved 
that  he,  the  defendant  (appellant),  knew  when  he  paid  the 
amount  in  satisfaction  of  the  judgment  that  it  was  far  the 
benefit  of  the  confederate  sequestration  fund;  and  the  plain- 
tiff (appellee)  testified  on  oath  that  from  the  spring  or  summer 
of  1861  he  was  absent  from  the  Confederate  States,  and  within 
the  lines  of  the  United  States;  that  the  military  authorities 
forbid  his  return  to  the  Confederate  States,  and  that  he  was 
afraid  to  return. 

The  petition  for  certiorari  further  states  that  he,  the  defend- 
ant (appellant)  pleaded  in  the  justice's  court  the  following 
defenses:  1.  The  stay  law;  2.  Thestatuteof  limitation  of  four 
years;  and  3.  Payment  to  the  Confederate  States  government. 

The  case  was  heard  in  the  district  court  for  Qoliad  County, 
at  the  fall  term,  1865,  upon  a  motion  to  dismiss  the  certiorari^ 
upon  the  ground  that  "  the  petition  is  insufficient,  and  does 
not  show  equity  on  its  face,''  and  asks,  in  the  event  of  dis- 
missal, for  a  procedendo  to  tiie  justice  of  the  peace,  directing 
him  to  execute  his  judgment.  The  motion  was  granted,  the 
certiorari  dismissed,  and  the  judgment  for  costs  in  the  dis- 
trict court  rendered  against  the  defendant  (the  appellant 
here),  and  a  procedendo  to  the  justice  of  the  peace  awarded, 
commanding  him  to  carry  into  effect  his  said  judgment;  to 
which  judgment  of  the  district  court  the  defendant,  by  his  at- 
torney, excepted,  and  gave  notice  of  appeal. 

The  error  assigned  is  the  judgment  of  the  court  upon  Che 
motion  of  the  appellee.  Thus  it  is,  in  a  case  having  its  origin 
in  a  justice's  court,  we  are  brought  face  to  {ace  with  three  of 
the  most  important  legal  questions  growing  out  of  the  late  re- 
bellion and  war. 

The  stay  law  pleaded  must,  of  course,  be  taken  to  mean  the 
act  of  the  legislature  of  the  state  of  the  7th  of  December, 
1861,  and  the  supplemental  acts  of  the  10th  of  January,  1862, 
and  of  the  2d  and  16th  of  December,  1863,  for  these  were  the 
only  laws  upon  the  subject  in  existence  at  the  date  of  the  trial 
below.  But  one  section  of  these  enactments  need  be  referred 
to,  and  that  is  the  supplemental  act  of  1863,  which  was  sub- 
stituted for  the  first  section  of  the  original  act  of  1861.  It  is 
as  follows:  — 

"  Section  1.  Until  twelve  months  after  the  ratification  of  a 
treaty  of  peace  between  the  Confederate  States  of  America  and 
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the  United  States  of  America,  or  until  otherwise  provided  hy 
law,  all  laws  for  the  collection  of  debts  and  liabilities  on  bonds, 
promissory  notes,  bills  of  exchange,  and  contracts  for  the 
payment  of  money,  except  in  cases  of  persons  who  abandon 
the  coontry,  liabilities  on  the  part  of  pnblic  officers,  lia- 
bilities and  indebtedness  to  the  state,  and  also  when  money 
has  been  received  on  deposit  or  in  trust  for  those  who  may 
be  entitled  to  the  same,  and  for  the  collection  of  the  in- 
terest  on  the  money  loaned  at  interest  by  guardians  belonging 
to  their  wards,  are  hereby  suspended;  provided,  that  this 
act  shall  not  be  construed  to  forbid  the  issuance  of  writs  of 
attaehment,  sequestration,  or  injunction,  nor  the  institution  of 
necessary  preliminary  proceedings  for  that  purpose,  in  accord- 
ance with  existing  laws;  and  provided  further,  that  this  act 
shall  not  apply  to  any  claim  or  demand  against  alien  enemies; 
and  provideded  further,  that  this  act  shall  not  be  so  construed 
as  to  interfere  with  the  action  of  the  supreme  court  in  decid- 
ing all  cases  as  now  directed  by  law":  Paschal's  Digest,  art 
6125. 

If  this  court  were  inclined  to  avoid  a  full  and  complete  de- 
cision of  this  question,  the  means  of  doing  so  might  be  found 
in  the  discrimination  in  the  act  against  those  who  are  styled 
**I)ersons  who  abandon  the  country"  and  ''  alien  enemies." 

In  regard  to  a  later  statute  upon  the  same  subject,  the 
question  here  presented  is  one  about  which  there  seems  to  be 
at  this  time  much  sensitiveness  felt  throughout  the  state  by 
both  debtors  and  creditors,  and  it  is  but  reasonable  to  suppose 
that  their  views  and  wishes  differ  as/widely  as  their  interests 
are  adverse. 

However  this  may  be,  it  is  the  simple  duty  of  this  court, 
without  reference  to  the  delicacy  of  this  question  or  the  indi- 
vidual hardships  which  may  result,  in  obedience  to  the  high 
obligations  we  have  assumed,  to  declare  the  law,  and  in  the 
performance  of  this  duty,  without  evasion,  we  propose  to  meet 
the  entire  question  arising  upon  the  act  of  1863,  and  give  it  a 
definitive  settlement  upon  principles  which  are  believed  to  be 
well  founded,  both  in  reason  and  in  law. 

The  general  question,  as  to  whether  state  laws  of  this  char- 
acter are  repugnant  to  the  constitution  of  the  United  States, 
has  been  the  subject  of  adjudication  in  many  of  the  states  of 
the  Union,  and  a  great  contrariety  of  judicial  opinions  ex- 
pressed, and  is,  therefore,  as  presented  here,  not  a  new  ques- 

feioni  except  in  so  fstr  as  the  political  attitude  and  condition  of 
AM.  Dsa  Vol.  xovm-n 
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Texas  at  the  date  of  the  enactment  may  be  eappoeed  to  vary 
or  change  it 

We  will  first  consider  the  question  without  reference  to  the 
political  $tatu$  of  the  state  at  the  time  of  the  enactment,  and 
then  inquire  whether  its  powers  in  this  respect  were  enlarged, 
or  in  any  manner  changed  or  affected,  by  its  political  attitade 
towards  the  United  States/ 

The  question  is  to  be  settled  with  reference  to  the  constitiH 
tionality  of  the  law.  If  it  is  in  conflict  with  the  constitotion 
of  the  United  States  or  the  constitution  of  the  state,  or  both, 
it  is  Tdd;  otherwise,  it  is  to  be  maintained  as  valid  and  op> 
erative.  In  the  decisionB  of  the  other  states  of  the  Union,  as 
well  as  in  the  supreme  court  of  the  United  States,  ap<m  this 
question  the  point  of  inquiry  has  generally  been  how  &r  legis- 
lation can  go  in  changing  the  remedy  for  the  enforoement  of 
a  contract  provided  by  law,  existing  at  the  time  it  was  entered 
into,  without  impairing  its  obligation;  or,  to  state  it  differ- 
ently,  whether  the  law  existing  at  the  time  the  contract  was 
entered  into  for  its  enforcement  against  the  obligor,  in  case  he 
shall  make  de&ult,  enters  into  and  makes  a  part  and  parcel 
of  the  contract  to  the  extent  that  it  cannot  be  so  materially 
changed  as  greatly  to  prolong  its  application  for  the  enforce- 
ment of  the  existing  right  without  being  in  conflict  with  the 
tenth  section  of  the  first  article  of  the  constitation,  which 
among  other  things  declares  that  '^  no  state  shall  ....  pass 
any  bill  of  attainder,  ex  po8t  facto  law,  or  law  impairing  the 
obligation  of  contracts,"  etc. 

There  is  a  class  of  decisions  upon  this  question  that  deny 
that  the  remedy  forms  any  part  of  the  contract^  and  that 
therefore  it  xnay  expanded,  contracted,  or  entirely  abrogated 
without  constitutional  question.  This  view,  we  are  con- 
strained to  say,  is,  in  our  opinion,  not  supported  either  by 
the  experience  and  understanding  of  business  men,  nor  by 
sound  reason.  If  there  is  any  case  or  class  of  cases  (and 
there  are  many)  in  which  the  law  will  imply  an  agreement  or 
undertaking  in  connection  with  a  ?rritten  obligation,  but  not 
expressed  in  the  instrument,  it  is  in  obligations  for  the  pay* 
ment  of  money,  implied  always,  and  by  universal  consent,  by 
all  contractiDg  parties  under  laws  existing  for  the  enforcement 
of  the  rights  of  the  obligee,  that  if  the  obligor  shall  make  do* 
feult,  he  shall,  at  the  pleasure  ci  the  obligee,  be  subjected  to 
the  coercive  power  of  the  law. 

It  is  said  the  instrument  (whatever  it  be,  a  bond  or  note)  is 
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the  obligation.  In  common  parlance  it  is  called  the  obliga- 
tion. It  wonld  be  more  accuratei  however,  to  say  it  is  the 
evidence  of  the  obligation;  bnt  withoat  stickling  for  or  dis- 
cussing nice  distinctions,  let  the  written  instrument  be  con* 
sidered  the  obligation.  The  question  is.  What  character  of 
obligation?  Moral,  undoubtedly;  for  the  obligor  is  in  good 
conscience  bound  to  perform  his  contract  if  he  can.  But  it  is 
something  more:  it  is  a  legal  as  well  as  moral  obligation, 
made  so  by  the  existing  law,  whieh  declares  that  if  default 
be  made  by  the  obligor,  it  will  by  its  majesty  and  power  com- 
pel him  to  answer  in  the  proper  judicial  tribunal  The  char- 
acter of  the  instrument  is  stamped  upon  it  by  the  law  itself^ 
and  yet  it  is  said  that  this  legal  character  may  be  destroyed 
by  the  abrogation  of  the  law  which  created  it,  or  made  worth- 
lees  by  its  indefinite  suspension,  without  impairing  the  obliga- 
tioQ  of  the  contract  This  cannot  be  sound  reasoning.  The 
constitation  of  the  United  States,  in  the  provision  quoted, 
does  not  mean  contracts  determinable  in  the  forum  of  con- 
science, for  there  was  not  the  slightest  danger  of  interference 
with  these  by  state  legislation.  On  the  contrary,  legal  con- 
tracts were  meant,  and  the  inhibition  was  against  legislation 
to  change  their  legal  character  and  effect  under  the  laws  ex- 
isting when  made. 

We  understand  a  legal  contract  to  mean  such  a  contract  as 
can  be  enforced  by  law;  and  therefore  if  there  be  no  remedy 
by  law  for  its  enforcement,  it  is  in  no  proper  sense  a  l^al 
obligation;  and  hence,  when  the  remedy  has  been  destroyed, 
or  greatly  delayed  by  legislation  having  no  other  object  in 
view  than  to  benefit  the  obligor  by  relieving  him,  during  the 
period  of  the  suspension  of  the  remedy,  from  the  performance 
of  his  contract^  it  is  most  manifest  that  during  that  time  it  is 
disrobed  of  its  legal  character  and  vitality,  and  is  therefore 
sadly  impaired. 

The  common  and  popular  argument  in  behalf  of  state  legis- 
lation for  staying  the  collection  of  debts  is,  that  although  the 
states  are  prohibited  from  impairing  the  obligation  of  con- 
tracts, they  may  at  pleasure  regulate  the  remedy.  To  this 
proposition,  properly  understood,  we  are  ready  to  yield  a 
hearty  assent. 

None  will  seriously  question  the  right  of  each  of  the  states 
to  change,  alter,  or  amend  the  laws  providing  the  mode  and 
manner  of  dispensing  justice  in  their  respective  judicial  tri- 
bunals as  they  may  deem  best  calculated  to  promote  the  ends 
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of  justice,  and  conduce  to  the  public  intereets  and  conyenience. 
But  if  under  the  power  to  regulate  it  be  assumed  that  the 
remedy  can  be  changed,  not  for  the  purpose  of  making  the  ad- 
ministration of  justice  more  certain,  complete,  and  efficacious, 
but  for  the  purpose  of  denyix^  or  withholding  indefinitely, 
or  for  a  considerable  time,  such  remedies  as  existed  for  the 
enforcement  of  pre-existing  contracts,  with  the  sole  purpose 
of  relieving  obligors,  then  we  are  constrained  to  dissent. 

It  may  be  freely  admitted  that  if,  in  an  efTort  to  regulate 
the  remedy  in  furtherance  of  the  ends  of  justice  fairly  made 
with  this  view,  it  should  happen  that  some  inconsiderable 
time  has  been  lost  to  the  creditor  by  a  change, — for  example, 
in  the  time  of  holding  the  court  in  which  his  demand  is  ac- 
tionable,— no  complaint  would  be  heard  if  made;  but  to  ''regu- 
late "  is  neither  to  willfully  destroy,  hinder,  nor  delay. 

It  would  be  unprofitable  to  attempt  a  review  of  the  conflict- 
ing decisions  upon  this  question  made  by  the  various  state 
courts,  since  by  the  constitution  of  the  United  States  all 
questions  arising  thereunder  are  to  be  determined  by  the 
supreme  court  of  the  United  States;  and  this  being  a  ques- 
tion arising  under  the  constitution,  the  supreme  court  have 
in  repeated  decisions  spoken  authoritatively  and  with  emphasis 
in  its  determination;  and  this  court  would  feel  guilty  of  con- 
tumacy and  insubordination  in  refusing  to  accept  as  settled 
law  the  solemn  adjudications  of  that  high  tribunal  upon  any 
question  arising  under  the  constitution  of  the  United  States, 
although  opposed  to  our  preconceived  opinions;  and  therefore 
we  bow  the  more  cheerfully,  if  not  the  more  readily,  to  its 
decision  of  this  question,  because  it  is  in  harmony  with  our 
own  well-settled  convictions. 

As  far  back  as  1819,  the  question  was  settled  as  to  what 
was  meant  in  the  constitution  of  the  United  States  by  the 
term  *'  impairing  the  obligation  of  contracts."  The  question 
arose  upon  an  act  of  bankruptcy  passed  by  the  state  of  New 
York  in  1811,  by  the  terms  and  provisions  of  which  a  debtor 
was  discharged  from  all  his  liabilities  antecedent  to  the  pas- 
sage of  the  act.  A  creditor  subsequently  sued  him  upon 
one  of  these  debts,  and  the  debtor  pleaded  his  discharge  under 
the  law  of  New  York,  to  which  there  was  a  demurrer,  and  the 
question  of  the  constitutionality  of  the  law  was  thus  raised. 
Chief  Justice  Marshall  delivered  the  opinion  of  the  court,  in 
which  he  said: — 

"  In  discussing  the  question  whether  a  state  is  prohibited 


Jan.  1868.]  Luteb  v.  HairrsB.  601 

from  passing  snoh  a  law  as  this,  our  first  inquiry  is  into  the 
meaning  of  the  words  in  common  use,  What  is  the  obligation  of 
a  contract?  and  what  will  impair  it? 

"  It  wonld  seem  difficult  to  substitute  words  more  intelli- 
gible or  less  liable  to  misconstruction  than  those  which  are  to 
be  explained.  A  contract  is  an  agreement  in  which  a  partj 
undertakes  to  do  or  not  to  do  a  particular  thing.  The  law 
binds  bim  to  perform  his  undertaking,  and  this  is  of  course 
the  obligation  of  his  contract.  In  the  case  at  bar,  the  defend- 
ant  has  given  his  promissory  note  to  pay  the  plaintiff  a  sum 
of  money  on  or  before  a  certain  day. 

^  The  contract  binds  him  to  pay  that  sum  on  that  day,  and 
this  IB  its  obligation.  Any  law  which  releases  a  part  of  this 
obligation  must  in  the  literal  sense  of  the  word  impair  it": 
Stwrgia  ▼.  Crouminahieldf  1  Wheat.  196. 

In  the  case  of  BroMon  ▼.  KvMxe^  1  How.  811,  it  was  held 
that  "  a  state  law  passed  subsequently  to  the  execution  of  a 
mortgage,  which  declares  that  the  equitable  estate  of  the 
mortgagor  shall  not  be  extinguished  for  twelve  months  after 
a  sale  under  a  decree  in  chancery,  and  which  prevents  any 
sale  unless  two  thirds  of  the  amount  at  which  the  property 
has  been  valued  by  appraisers  shall  be  bid  therefor,  is  within 
the  clause  of  the  tenth  section  of  the  first  article  of  the  con- 
stitation  of  the  United  States,  which  prohibits  a  state  from 
passing  a  law  impairing  the  obligation  of  contracts^:  Howari 
V.  Bu^bee,  24  Id.  461. 

And  in  the  case  of  MeCracken  v.  Haywardj  2  How.  608,  in 
which  the  preceding  case  in  1  Howard  was  reviewed  and  con- 
firmed, it  was  held  that  *^  a  law  of  the  state  of  Illinois,  pro- 
viding that  a  sale  shall  not  be  made  of  property  levied  on 
under  execution,  unless  it  will  bring  two  thirds  of  its  valua- 
tion, according  to  the  opinion  of  three  householders,  is  uncon- 
stitutional and  void":  Curran  v.  ArkauMs^  15  Id.  804.  These 
decisions  are  upon  statutes  not  distinguishable  in  principle 
firom  the  acts  we  are  considering,  and  are  therefore  deemed 
conclusive  of  the  question. 

So  fiir  the  question  has  been  considered  as  if^  at  the  time  of 
the  passage  of  the  acts,  Texas  had  been  in  her  proper  relations 
to  the  national  government.  But  because  it  seems  to  have 
been  considered  in  some  qxuirters  that  her  revolutionary  and 
hostile  attitude  to  that  government  relieved  her  from  obliga- 
tion to  obey,  and  from  responsibility  for  not  obeying  hei 
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constitutional  anthoiity,  we  will  very  briefly  consider  this 
assumption. 

The  idea,  if  it  be  really  entertained,  most  probaby  grows 
out  the  claim,  so  constantly  put  forth  for  the  Confederate 
States,  of  de  fcieio  governments,  upon  the  belief  that  the  acts 
of  such  a  government  are  as  valid  as  those  of  governments 
dejurej  and  cannot  be  disregarded  by  the  rightful  sovereignty 
after  final  and  complete  overthrow  by  the  suppression  of  the 
rebellion  in  which  it  had  its  origin. 

This  claim  to  the  character  of  a  defaeio  government  made 
for  the  confederacy  will  be  ccmsidered  in  disposing  of  the  last 
point  in  the  case,  and  the  reasoning  and  authority  presented 
upon  that  point  will  apply  also  in  its  prominent  featcuiestothe 
same  claim  for  Texas.  It  will  at  present  suffice  to  say  that 
every  act  of  the  state  of  Texas  from  the  inception  to  the  olose 
of  the  rebellion,  in  hostility  to  the  United  States,  or  in  dis- 
regard of  her  constitution,  and  in  conflict  with  it|  or  in  aid 
of  the  rebellion,  is  an  absolute  nullity.  At  the  time  of  the 
passage  of  these  laws,  it  is  true,  she  was  engaged  with  other 
states  in  a  war  with  the  United  States,  and  she  and  the  states 
engaged  with  her  '^  combined,"  says  Mr.  Justice  Grier,  in  Priu 
CoMSy  2  Black.  672,  '^to  form  a  new  confederacy,  claiming  to  be 
acknowledged  as  a  sovereign  state'';  and  adds:  ^^Tbeir  right  to 
do  so  is  now  (1862)  being  tried  by  wager  of  battle."  Every 
right  claimed  by  the  revolting  states  against  the  national  gov- 
emment  was  put  in  issue  and  decided  by  the  war;  and  it 
would  seem  to  be  a  strange  perversion  of  reason  and  of  law 
to  hold  that  by  unsuccessful  rebellion  a  state  had  acquired 
the  right  to  do  what  it  could  not  do  while  occupying  peaceful 
and  proper  relations  to  the  national  government.  No  single 
right  was  gained  by  the  insurgent  states.  On  the  other  hand, 
by  the  laws  of  war  they  lost  all  except  such  rights  under  the 
public  laws  of  nations  as  appertain  to  a  conquered  people. 

There  was  not  a  moment  of  time  during  the  existence  of  the 
war  when  the  constitution  of  the  United  States  did  not  assert 
its  authority  over  the  states  in  rebellion,  and  although  the  ex- 
ercise of  this  authority  was  for  a  very  considerable  time  ob- 
structed and  prevented  by  force  in  Texas,  as  it  was  elsewhere; 
yet  when  that  force  was  broken  down  by  force, — when  the 
final  judgment  of  the  great  arbitrament  of  arms  was  pro- 
nounced,— condemnation  of  every  act,  whether  confederate  or 
state,  done  or  attempted  in  contravention  of  the  constitution 
and  government  of  the  United  States,  was  its  necessary  and 
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inevitable  legal  effect,  for  the  issues  joined  included  all,  and 
the  judgment  was  final  upon  all  the  issues. 

This  position  is  so  obviously  correct^  and  so  well  sustained 
by  authority,  which  will  be  referred  to  in  the  concluding  part 
of  this  opinion,  that  it  is  considered  unnecessary  to  press  it 
further.  This  does  not  deny  to  the  people  of  Texas  all  right 
to  civil  government  of  any  character  during  the  period  of  her 
rebellion  and  war  against  the  Diational  government;  it  only 
condemns  what  was  done  by  her  to  aid  in  the  establishment 
of  a  new  and  hostile  government.  The  public  law  of  nations 
does  not  deny  to  a  people  engaged  in  rebellion  and  civil  war, 
however  wrongful,  against  the  rightful  sovereignty,  civil  or- 
ganization, and  administration. 

In  such  a  condition  of  society  as  is  always  superinduced  by 
civil  war,  it  would  be  not  only  absurd,  but  positively  inhuman 
and  atrocious,  to  deny  to  the  insurgents  and  aggressors  the 
right  to  civil  organisation,  and  the  use  of  such  means  as  can 
be  provided  by  legislation,  or  otherwise,  to  prevent  anarchy, 
and  the  entire  overthrow  of  society;  and  especially  where,  as 
in  the  South  during  the  late  war,  millions  of  non-combatants, 
— women  and  children, — and  their  homes,  might  otherwise 
have  been  at  the  mercy  of  desperate  marauders.  This  princi- 
ple applies  with  more  force  to  the  states  engaged  in  the  rebel- 
lion than  it  would  to  a  revolting  portion  of  the  people  of  a  solid 
government,  without  subdivision  into  subordinate  sovereign- 
ties, clothed  with  the  power  of  local  legislation  in  all  matters 
not  prohibited  to  them  by  the  constitution  of  the  supreme  sov- 
ereignty. 

In  the  one  case,  a  government  or  civil  organisation  would 
have  to  be  created  by  usurpation  and  force,  with  assumed 
power  to  act,  whereas,  in  the  other,  local  governments  or  sub- 
ordinate sovereignties,  with  full  and  complete  powers  for  the 
purposes  of  local  legislation  pre-existed,  subject  only  to  the 
inhibitions  and  limitations  of  the  constitution  of  the  United 
States. 

In  this  respect,  we  think,  without  doubt,  the  states  compos- 
ing the  confederacy  occupy  far  higher  ground  than  the  con- 
federate government.  Their  governments  were,  in  their  origin, 
peaceful,  legitimate,  and  constitutional,  and  they  continued 
to  exist,  notwithstanding  the  rebellion,  without  a  hiatus  or 
interregnum,  in  the  exercise  of  such  powers  as  had  previously 
appertained  to  them  under  the  constitution  of  the  United 
States,  together,  it  is  true,  with  other  assumed  powers  not  war- 
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ranted  by  it,  and  in  utter  disregard  of  and  in  hostility  to  the 
national  government,  whereas  the  confederate  goyemment  was 
conceived  in  rebellion,  and  owed  its  being  to,  and  exiflted 
while  it  lived  by,  revolution,  force,  and  violence  against  con- 
stituted authority,  and  could  perform  no  act,  nor  exercise  any 
authority,  without  being  of  necessity  in  criminal  contumacy 
of  the  constitution  and  government  of  the  United  States.  Its 
very  existence  was,  therefore,  while  it  lasted,  a  continuooa 
offense  and  crime  against  the  government 

Not  so  of  the  states,  considered  separately  and  simply  as 
states;  their  origin  being  legitimate,  and  their  powers  defined^ 
they  cannot,  in  any  proper  sense,  be  considered  as  existing  by 
usurpation.  Their  sin  consisted  in  combining  to  organize  and 
establish  the  confederate  government,  and  by  usurping  for  this 
purpose,  or  attempting  to  usurp,  the  sovereign  power  and  au- 
thority of  the  United  States,  by  war  and  conquest;  and  for 
this  they  are  undergoing  an  atcming  process  for  the  re-estab- 
lishment of  their  former  relations  to  that  government  It  was 
neither  usurpation  of  the  rights  and  authority  of  the  United 
States  as  they  existed  before  the  war,  nor  in  contravention  of 
any  expressed  policy  during  its  existence,  for  the  insurgent 
states  to  perform  such  acts  of  local  legislation  as  are  permitted 
to  the  states  by  the  constitution  of  the  United  States. 

The  United  States  might  doubtlesB,  in  the  exercise  of  its 
powers  as  conqueror,  have  laid  a  destroying  hand  upon  the 
entire  civil  structure  of  the  states  engaged  in  war  against  it; 
but  having  no  motive  to  interfere  in  their  civil  policy,  beyond 
such  changes  as  will  make  their  constitutions  and  laws  coniform 
to  the  events  of  the  war,  it  has  left  untouched  such  of  their 
laws,  whether  enacted  before  or  during  the  war,  as  do  not  in 
any  way  conflict  with  its  rights,  powers,  and  declared  policy. 
In  questions  like  this,  political  in  their  character,  though  often 
the  subject  of  judicial  inquiry,  the  courts  will  follow  the  action 
of  the  political  authorities.  The  Congress  of  the  United  States 
has,  so  far,  not  thought  it  proper  or  expedient  to  touch  this 
subject  directly  or  explicitly,  but  in  the  original  and  one  of  the 
supplemental  acts,  for  the  reconstruction  of  the  governments 
of  the  states  engaged  in  the  rebellion,  of  the  2d  of  March  and 
of  the  19th  of  July,  1867,  while  declaring  the  existing  govern- 
ments in  those  states  are  not  '4egal  governments,"  they  never* 
theless  permit  them  to  continue  in  existence  until  new  state 
governments  can  be  ordained  and  established;  and  the  only  fair 
presumption  is,  that  during  their  existence  they  were  allowed 
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and  expected  to  be  administered  under  such  laws,  not  repugnant 
to  the  constitution  and  authority  of  the  United  States,  as  then 
existed  upon  their  respective  statute-books,  unless  condemned 
by  their  own  courts.  And  so  they  have  been  and  are  being 
administered  to-day  in  Texas,  as  in  all  the  other  of  those  states; 
otherwise  this  court  would  not  now  be  in  session.  This  may 
be  regarded  as  a  tacit  acquiescence  by  the  political  authori^ 
of  the  United  States,  so  far  as  it  is  concerned,  in  the  general 
legislation  of  these  states  not  tainted  with  rebellion  or  opposed 
to  its  constitution  or  settled  public  policy. 

We  cannot,  therefore,  be  brought  to  believe  that  all  legisla- 
tion, of  whatever  character,  by  the  states  engaged  in  the 
rebellion  during  its  existence  is,  as  some  insist,  null  and  void 
db  initio. 

It  is  repugnant  to  every  principle  of  reason  and  sound  policy, 
and  to  the  modern  usage  and  public  law  of  nations,  to  hold 
that  all  municipal  laws,  without  polit^'cal  significance,  enacted 
in  this  or  any  other  of  the  Confederate  States,  are  to  fall  at  a 
single  blow,  and  with  them  all  the  innumerable  rights  which 
have  grown  up,  and  have  been  fairly  acquired  under  them.  An 
act  for  the  creation  of  a  new  county,  or  change  in  the  boundary 
of  a  county;  the  reorganization  of  a  judicial  district,  and  change 
in  the  time  of  holding  courts,  and  their  solemn  judgments 
rendered  after  such  change;  a  new  rule  of  practice  or  of  plead- 
ing in  our  judicial  system;  a  change  in  the  estray  or  the  tax 
laws;  the  creation  of  bodies  corporate  for  the  purpose  of  internal 
improvement,  manufacturing,  education,  and  for  religious  pur* 
poses,  together  with  a  vast  variety  of  others  that  might  be 
mentioned, — all  are  to  be  doomed,  together  with  all  rights 
which  have  been  acquired  under  them,  according  to  these  ex- 
treme views.  Fortunately,  the  law,  we  think,  tolerates  no  such 
unreasonable  and  pernicious  doctrine.  The  cruel  injuries  in- 
flicted upon  society  by  civil  war  cannot  be  thus  healed,  and  if 
it  were  possible  to  have  the  principle  adopted,  and  the  policy 
carried  into  effect,  it  would  prove  more  disastrous  to  the  rights 
of  citizens  and  to  the  peace  of  society  and  public  order  than 
the  late  war;  it  would  be  '^  confusion  worse  confounded."  Such 
laws  are  not  void,  and  such  rights  as  have  been  fairly  acquired 
under  them  will  be  upheld  and  protected,  though  the  laws  may 
be  hereafter  repealed  or  otherwise  abrogated. 

On  the  other  hand,  we  repeat,  all  such  acts  of  the  state, 
passed  during  the  rebellion,  as  are  repugnant  to  Cae  constitu- 
tioD  of  the  United  States,  or  were  intendedi  directly  or  indi- 
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rectlj,  to  aid  the  rebellion,  are  absolute  nullities,  and  can  never 
be  invoked  in  support  of  any  right  claimed  thereunder,  or  br 
the  protection  of  those  who,  acting  under  them,  have  inflicted 
injuries  upon  others. 

This  digression  has  been  indulged  in  because  it  is  germane 
to  the  question  under  consideration,  and  because  also  of  the 
various  and  widely  divergent  views  upon  the  subject  which 
seem  to  have  obtained  in  the  public  mind,  and  with  the  par- 
pose  and  hope  that  an  expression  of  our  convictions  might 
contribute  in  some  measure  to  a  more  full  comprehensioQ  and 
appreciation  of  the  subject. 

We  have  said  that  the  laws  of  1861, 1862,  and  1863,  to  staj 
the  collection  of  debts,  were  repugnant  to  the  constitutioQ  of 
the  United  States,  and  that  the  state  of  Texas,  by  her  rebeUioo, 
acquired  no  immunity  for  its  violation. 

But  if  she  had  been  free  from  all  obligation  to  the  national 
government,  her  own  constitution  would  fatally  condemn  the 
laws  in  question. 

The  fourteenth  section  of  the  first  article  of  that  instroment 
reads  as  follows:  ** No  bill  of  attainder,  ex  pogt  facto  law,  retro- 
active law,  or  law  impairing  the  obligation  of  contracts,  shall 
be  made,"  etc.;  almost  identical  in  terms  with  the  tenth  sec- 
tion of  the  first  article  of  the  constitution  of  the  United  States, 
and  precisely  the  same  with  respect  to  the  inhibition  to  "pan 
any  law  impairing  the  obligation  of  contracts."  It  seems, 
however,  that  our  state  legislatures  of  that  memorable  period 
were  not  to  be  balked  in  the  acoomplishment  of  any  revolatioD- 
ary  purpose  by  constitutional  restrictions,  whether  imposed  bj 
their  own  or  the  national  constitution.  But  if  these  constitD- 
tional  difficulties  did  not  exist,  there  is  still  another  and  saffi- 
cient  reason  for  the  condemnation  of  these  laws. 

It  is  apparent,  both  from  the  public  history  of  the  times  and 
from  intrinsic  evidence  contained  in  the  acts  themselves,  that 
the  object  of  their  enactment  was  partly,  if  not  entirely,  to  aid 
the  then  existing  rebellion.  This  is  clearly  evidenced  by  the 
exception  against  '^ alien  enemies,"  and  "persons  who  abandon 
the  country."  We  are  not  permitted  to  affect  ignorance  of  who 
were  meant  by  these  descriptive  classes,  which  included  a 
large  majority  of  the  citizens  of  the  United  States,  all  of  the 
citizens  of  the  loyal  states,  and  such  loyal  citizens  of  Texas  as 
were  compelled  to  abandon  their  homes  on  account  of  their 
fidelity  to  the  national  government. 
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The  acts  were  in  spirit  and  purpose  contrary  to  public  policy^ 
in  aid  of  the  rebellion,  and  were  and  are  therefore  void. 

The  question  of  the  statute  of  limitation  of  four  years,  which 
was  pleaded  by  the  appellant,  is  disposed  of  by  reference  to 
the  acts  of  the  13th  of  January,  1862,  and  the  20th  of  February, 
1863  (Paschal's  Digest,  arts.  4630, 4631),  the  last  of  which  is  as 
follows:  ''All  statutes  of  limitation  on  all  civil  rights  of  action 
of  every  kind,  whether  real  or  personal,  are  hereby  suspended 
until  one  after  the  close  of  the  war  between  the  Confederate 
States  and  the  United  States,"  etc.  In  this  act  there  is  no 
effort  to  exclude  from  its  benefits  any  class  or  description  of 
persons,  and  it  being  upon  a  subject  not  prohibited  to  state 
l^g;islation,  cannot  certainly  be  resisted  by  one  claiming  the 
benefits  of  the  previous  law  suspending  ^  remedies  for  the 
collection  of  debts,  for  the  bane  of  which  it  was  obviously  in- 
tended as  a  partial  antidote. 

But  in  the  absence  of  any  such  law,  we  would  not  have  hesi- 
tated in  declaring  that  the  existence  of  the  war  prevented  the 
running  of  the  statute  of  limitations  generally,  and  most  cer^ 
tainly  in  the  case  at  bar. 

The  remaining  question  is  as  to  the  plea  of  payment  of  the 
note  sued  on  by  the  appellant  to  the  confederate  government, 
and  in  its  detennination  we  are  happily  relieved  firom  all  labor 
in  its  discussion  by  an  opinion  of  controlling  authority  on  the 
precise  point. 

Mr.  Chief  Justice  Chase,  in  the  United  States  circuit  court 
over  which  he  presides,  delivered  an  opinion  in  said  court,  sit- 
ting in  North  Carolina,  during  the  past  year,  in  a  case  resting 
exclusively  upon  this  question  of  the  validity  of  the  plea  of 
forced  payment  of  a  debt  by  the  debtor  to  the  confederate  gov- 
ernment. We  quote  largely  firom  the  opinion,  in  order  that 
the  case  itself,  and  the  reasons  and  points  upon  which  the 
opini<m  is  rested,  may  be  fully  understood. 

The  opinion  proceeds:  ^  This  is  an  action  for  the  recovery 
of  the  amount  of  a  promissory  note,  with  interest.  There  is 
no  question  of  the  liability  of  the  defendant  to  the  demand  of 
the  plaintiffs,  unless  he  is  excused  by  coerced  payment  of  the 
note  sued  upon  under  an  act  of  the  self-styled  confederate 
congress,  passed  August  30,  1861,  entitled  'An  act  for  the  se- 
questration of  the  estates  of  alien  enemies,'  and  an  amenda- 
tory act  passed  February  15, 1862. 

**  It  is  admitted  that  the  plaintiffs  were  citizens  of  Pennsyl* 
vania;  that  the  defendant  was  a  citizen  of  North  Carolina^ 
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that  the  note  Bued  upon  was  made  by  the  defendant  to  the 
plaintiffe;  and  that  the  defendant  was  compelled,  bj  proceed- 
ings instituted  in  the  courts  of  the  so-called  Confederate  States, 
to  pay  the  amount  due  upon  it  to  the  receiver  appointed  under 
the  sequestration  acts. 

^  Upon  these  facts,  it  is  insisted  that  the  defendant  is  dis- 
charged from  his  liabilities  to  the  plaintiffs.  It  is  claimed  that 
while  it  existed  the  confederate  government  was  a  de  facto 
government;  that  the  citizens  of  the  states  who  did  not  recog- 
nize its  authority  were  aliens,  and  in  time  of  war,  alien 
enemies;  that  consequently  the  acts  of  sequestration  were 
valid  acts;  and  therefore  that  payment  to  a  confederate  agent 
of  debts  due  to  such  citizens,  if  compelled  by  proceedings 
under  those  acts,  relieved  the  debtors  from  all  obligations  to 
the  original  creditors. 

^'  To  maintain  these  propositions,  the  counsel  for  the  defend- 
ent  rely  upon  the  decisions  of  the  supreme  court  of  the  United 
States  to  the  effect  that  the  late  rebellion  was  a  civil  war,  in 
the  prosecution  of  which  belligerent  rights  were  exercised  by  the 
national  government  and  accorded  to  the  armed  forces  of  the 
rebel  confederacy;  and  upon  the  decisions  of  the  state  courts 
during  and  after  the  close  of  the  American  war  for  indepen- 
dence, which  affirmed  the  validity  of  confiscation  and  seques- 
tration decreed  against  the  property  of  non-resident  British 
subjects,  and  the  inhabitants  of  colonies  or  states  hostile  to 
the  united  colonies  or  United  States. 

^'  But  these  decisions  do  not,  in  our  judgment,  sustain  the 
propositions  in  support  of  which  they  are  cited.  The  national 
constitution  declares  that  *  treason  against  the  United  States 
shall  consist  only  in  levying  war  against  them,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort.' 

''  It  has  been  supposed,  and  by  some  strenuously  maintained, 
that  the  North  CaroKna  ordinance  of  1861,  which  purported 
to  repeal  the  North  Carolina  ordinance  of  1789,  by  which  the 
constitution  of  the  United  States  was  ratified,  and  to  repeal 
also  all  subsequent  acts  by  which  the  assent  of  North  Carolina 
was  given  to  amendments  of  the  constitution,  did,  in  fact,  re- 
peal that  ordinance  and  those  acts,  and  thereby  absolved  the 
people  of  the  state  from  all  obligation  as  citizens  of  the  United 
States,  and  made  it  impossible  to  commit  treason  by  levying 
war  against  the  national  government. 

"  No  elaborate  discussion  of  the  theoretical  question  thus 
presented  seems  now  to  be  necessary.    That  question  as  a 
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practical  one  is  at  reet,  and  is  not  likely  to  be  revived.  It  is 
enough  to  say  here  that,  in  our  judgment,  the  answer  which  it 
has  received  from  events  is  that  which  the  soundest  construe* 
tion  of  the  constitution  warrants  and  requires. 

'^Nor  can  we  agree  with  some  persons,  distinguished  by 
abilities  and  virtues,  who  insist  that  when  rebellion  attains  the 
proportions  and  assumes  the  character  of  civil  war  it  is  purged 
of  its  treasonable  character,  and  can  only  be  punished  by  the 
defeat  of  its  armies,  the  disappointment  of  it  hopes,  and  the 
calamities  incident  to  unsuccessful  war. 

"  Courts  have  no  policy;  they  can  only  declare  the  law. 

*'  On  what  sound  principles,  then,  can  we  say  judicially  that 
the  levying  of  war  ceases  to  be  treason  when  the  war  becomes 
formidable?  That  though  war  levied  by  ten  men  or  ten  hun- 
dred men  is  certainly  treason,  it  is  no  longer  such  when  levied 
by  ten  thousand  or  ten  hundred  thousand?  That  the  armed 
attempts  of  a  few,  attended  by  no  serious  danger  to  the  Union, 
and  suppressed  by  slight  exertions  of  the  public  force,  come 
unquestionably  within  the  constitutional  definition,  but  at- 
tempts at  a  vast  combination,  controlling  several  states,  put- 
ting great  armies  in  the  field,  menacing  with  imminent  peril 
the  very  life  of  the  republic,  and  demanding  immense  efforts 
and  immense  expenditures  of  treasure  and  blood  for  their 
defeat  and  suppression,  swell  beyond  the  boundaries  of  the 
definition,  and  become  innocent  in  the  proportion  of  their 
enormity? 

"  In  modem  times,  it  is  the  usual  practice  of  civilized  gov- 
ernments, attacked  by  organized  and  formidable  rebellion,  to 
exercise  and  concede  belligerent  rights.  Instead  of  punish- 
ing rebels,  when  made  prisoners  in  war,  as  criminals,  they 
agree  on  cartels  for  exchange,  and  make  other  mutually  bene- 
ficial arrangements;  and  instead  of  insisting  upon  offensive 
terms  and  designations  in  intercourse  with  the  civil  or  mili- 
tary chiefs,  treat  them,  as  far  as  possible,  without  surrender 
of  essential  principles,  like  foreign  foes  engaged  in  regular 
warfare. 

''But  these  are  concessions  made  by  the  legislative  and 
executive  departments  of  government  in  the  exercise  of  po- 
litical discretion  and  in  the  interest  of  humanity,  to  mitigate 
vindictive  passions  inflamed  by  civil  conflicts,  and  prevent 
the  frightful  evils  of  mutual  reprisals  and  retaliations.  They 
establish  no  rights  except  during  the  war. 

^  It  is  true  that  when  the  war  ceases  and  the  authority  of 
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the  regular  govemment  is  folly  re-established,  the  penalties 
of  violated  law  are  seldom  inflicted  upon  the  many.  These 
principles,  common  to  all  civilised  nations,  are  those  which 
regulated  the  action  of  the  govemment  of  the  United  States 
during  the  war  of  the  rebellion,  and  have  r^^lated  its  action 
since  rebellion  laid  down  its  arms. 

*'In  some  respects,  the  forbearance  and  liberality  of  the 
nation  exceeded  all  example.  While  hostilities  were  jret 
flagrant,  one  act  of  Congress  practically  abolished  the  death 
penalty  for  treason  subsequently  committed;  and  another  pro- 
vided a  mode  by  which  citizens  of  rebel  states,  maintaining  a 
loyal  adhesion  to  the  Union,  could  recover,  after  the  war,  the 
value  of  their  captured  or  abandoned  property. 

'^  The  national  govemment  has  steadily  sought  to  fiusilitate 
restoration,  with  adequate  guaranties  of  union,  order,  and 
equal  rights.  On  no  occasion,  however,  and  by  no  act,  have 
the  United  States  ever  renounced  their  constitutional  jurisdic- 
tion over  the  whole  territory,  or  over  all  the  citizens  of  the 
republic,  or  conceded  to  citizens  in  arms  against  their  country 
the  character  of  alien  enemies,  or  to  their  pretended  govem- 
ment the  character  of  a  de  facto  government. 

''  In  Prize  Cases^  2  Black.  672,  the  supreme  court  simply  as- 
serted the  right  of  the  United  States  to  treat  the  insurgents  as 
belligerents,  and  to  claim  from  foreign  nations  the  performance 
of  neutral  duties,  under  the  penalties  known  to  international 
law.  The  decisions  recognized  also  the  fact  of  the  exercise 
and  concession  of  belligerent  rights,  and  affirmed,  as  a  neces- 
sary consequence,  the  proposition  that  during  the  war  aU  the 
inhabitants  of  the  country  controlled  by  the  rebellion,  and  all 
the  inhabitants  of  the  country  loyal  to  the  Union,  were  ene- 
mies, reciprocally,  each  of  the  other.  But  there  is  nothing  in 
that  opinion  which  gives  countenance  to  the  doctrine  which 
counsel  endeavor  to  deduce  from  it,  that  the  insurgent  states, 
by  the  act  of  the  rebellion,  and  by  levying  war  against  the 
nation,  became  foreign  states  and  their  inhabitants  alien 
enemies. 

''  This  proposition  being  denied,  it  must  result  that  in  oomp 
pelling  debtors  to  pay  to  receivers,  for  the  support  of  the  rebel- 
lion,  debts  due  to  any  citizen  of  the  United  States,  the 
insurgent  authorities  committed  illegal  violence,  by  which  urn 
obligation  of  debtors  to  creditors  could  be  canceled  or  in  any 
respect  affected. 

'^  Those  who  engage  in  rebellion  must  expect  the 
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qaenoes.  If  they  succeed,  rebellion  becomes  revolution,  and 
tiie  new  govemment  will  justify  its  founders.  If  they  fEiil, 
all  their  acts  hostile  to  the  rightful  government  are  violation 
of  law,  and  originate  no  rights  which  can  be  recognized  by 
the  courts  of  the  nation  whose  authority  and  existence  have 
been  alike  assailed. 

"  We  hold,  thereforei  that  compulsory  payment,  under  the 
•equestration  acts,  to  the  rebel  receiver,  of  the  debt  due  to  the 
plaintiffs  from  the  defendant,  was  no  discharge." 

Nothing  could  be  more  conclusive  to  the  mind  of  this  court 
upon  this  question  than  the  opinion  quoted,  on  account  both 
of  its  source  and  the  irresistible  force  of  the  principles  and 
reasoning  by  which  it  is  sustained. 

The  positions  are  fully  sustained  by  the  most  approved  au- 
thorities  upon  intematioiial  law  and  the  public  law  of  nations. 
There  is  no  error  in  the  judgment  of  the  court  beIow,and  it  is 
affirmed. 


Aon  Amomo  Rmmwi  VniLjm  Omsusmv  ov  Ocxmuon  masKt 
See  note  to  Coffmam  t.  BohM  f^  Kmim^  SO  Am.  Dm.  Sll,  and  WardUm  t. 
3lMwifv2;  94  Id.  148,  and  note. 

OoHSTATUTioHALgrr  OF  Bux  L4WSt  SaaDoteto  Oit^Nm  v.  BmMf^  Ktrnf 
*niy,  90  Am.  Dao.  811,  and  fTardlaw  v.  Bmmard^  94  Id.  148.  The  ndiag  in 
the  principal  caae^  dflfilaring  tha  Tazaa  atey  Uwa  nnoonatitntional,  waa  fol- 
lowed in  Qnut  t.  O^omcM;  38  Tax.  109;  BlaA'w,  Eggtarmm.  40  Id.  185;  Chi- 
aoiav.  iribon,  48  Id.  838. 

Bznmvci  .m>  VALnurr  ov  Arb  ov  Ssin  CtovnunaDnni  nr  KwiBfi» 
uous  SzAna  Duanro  OiTiLWims  SaadoMtlqr  v.  1X000^96  Am.  Dao.  86Ql 
andnotaa. 

LnomLATToy  nr  An>  or  RmBrjiwnr  Voom  8aa  Am  v.  HaJBLt  94  Am.  Dao. 
709;  and  note;  CkmoOeff  t.  BoOy,  96  Id.  850;  and  aaa  the  prinoipal  aaia 
oitodonthiapointinJSaiirocKlObfiqMHWV.  ONwnlMioiien^  36  Taac.  418;  449. 

Patmkmt  ov  Dm  to  CkmrnnDuxB  Qovmnaonr  u  No  Bab  to  Aomur 
fOB  Dor:  Sea  JJotf  v.  JJoff,  94  Am.  Dea.  708^  and  note;  and  aae  the  prinei- 
pal  oaae  cited  to  thia  aflbol  in  Xavton  v.  AfWM^  30  Tax.  714^  and  Xaaton  v. 
ilTorrli^  30  Id.  718. 

Xhb  fboigifal  oin  wia  waujomrno  and  aada  the  baaia  of  the  ^Htfinit 
in  Oni^fisU  V.  ffrndar,  30  Tex.  71%  and  OMmA  v.  Antav  80  Id.  Hl^  the 

in  all  tht  WW  Hing  fdantioal 
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Kenigsbebqeb  v.  Wingatb. 

[81  TUAB,  42.J 

UraoB  OonTRAor  to  Sill  ahd  Dsuvbe  a  eertein  unonnt  of  ooMon  wxtUm 
a  givoi  tune,  and  at  an  agreed  prioe  per  pound,  the  leUer  has  no  ligjbt  t» 
demaad  payment  imtQ  the  whole  is  delivered.  He  has  no  right  to  do- 
mand  payment,  as  a  pert  is  delivered,  and  deolare  the  oontiaot  focCaited 
lor  a  refosal  to  pay  for  the  pert  so  delivered. 

Hon  GiVBH  TO  Sboubb  FArrmruL  Pxbiobmahob  of  a  oontraot  vUdi  tiba 
payee  in  the  note  is  abeady  hoond  to  exeoate  is  void  lor  wank  of  «qa> 
suMcasiona 

The  opinion  states  the  fitcts. 

Lipscomb  and  Norvell^  for  the  plaintiff  in  error. 

BaUinger^  Jacky  and  Mottf  for  the  defendant  in  error. 

By  Court,  MoBBnXy  C.  J.  On  the  16th  of  Ootober,  1866^ 
D.  B.  Wingate  and  W.  Wiess,  as  the  agent  of  Fatman  A  Co., 
entered  into  a  written  contract  wherein  and  whereby  the  said 
Wingate  agreed  to  deliver  to  said  Fatman  &  Co.  one  hundred 
bales  of  cotton  at  Wiess  Bluff,  in  thirty  days,  for  which  the 
said  Fatman  &  Co.  agreed  to  pay  twenty  cents  per  pound,  five 
hundred  dollars  being  paid  to  Wingate  at  the  time  the  con- 
tract was  made  and  signed. 

On  the  26th  of  October,  Wingate  hauled  twenty-one  bales 
of  cotton  to  the  place  of  delivery,  when,  finding  that  Fatman 
&  Co.  had  not  deposited  with  the  warehouseman  or  any  one 
else  the  money  to  pay  for  said  cotton,  he  then  declared  the 
contract  forfeited.  On  the  27th  of  October,  the  appellant, 
Kenigsberger,  who  was  an  agent  of  Fatman  &  Ca,  and  Win- 
gate had  an  interview,  when  Kenigsberger  agreed  that  if 
Wingate  would  deliver  the  cotton  agreeably  to  the  contract» 
he  would  pay  him  individually  three  hundred  doUars;  the 
proposition  was  accepted  by  Wingate,  and  thereupon  the  Al- 
lowing instrument  was  executed: — 

"  $300.  Wiess  Blufp,  October  27, 1865. 

^*  Due  to  Judge  D.  B.  Wingate  three  hundred  dollars,  pay- 
able to  S.  Wiess,  at  Wiess  Bluff  as  soon  as  the  cotton  bought 
under  contract  by  W.  Wiess  is  delivered  to  the  warehouse  of 
said  Wiess.  Hbbman  Eeniqsbeboeb.^ 

On  the  15th  of  November,  the  cotton  was  all  delivered,  and 
being  weighed,  was  found  to  be  40,228  pounds,  of  the  value, 
at  20  cents  per  pound,  of  $8,045.60,  which  sum  was  paid  and 
duly  receipted  for  by  Wingate,  who  acknowledged  tiie  same 
to  be  in  full  of  all  demands  whatever. 
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On  the  4th  of  January,  1866,  Wingate  instituted  suit  on 
the  above-described  instrument  for  three  hundred  dollars.  De- 
fendant filed  several  answers,  but  we  do  not  think  it  necessary 
in  the  disposition  of  the  cause,  to  notice  but  one,  which  is,  in 
short,  want  of  consideration. 

The  cause  moving  Kenigsberger  to  execute  the  note  was  the 
faithful  execution  by  Wingate  of  the  contract  made  ten  days 
before,  and  which  he  had  bound  himself  to  execute,  and  had 
received  five  hundred  dollars  in  advance  as  part  payment  of 
the  same.  His  excuse,  that  he  would  declare  the  contract 
forfeited  or  rescinded  because  the  money  to  pay  for  the  same 
was  not  then  on  deposit  at  the  warehouse,  formed  no  part  of 
the  original  contract.  His  duty  was  to  deliver  the  cotton  at 
the  place  and  time  specified,  and  if  it  were  then  not  received 
and  paid  for,  he  would  have  his  action  against  Fatman  &  Co. 
He  was  not  to  receive  payment  till  the  cotton  was  delivered, 
and  Fatman  &  Co.  were  not  under  any  obligations  to  deposit 
the  money  for  payment  of  the  same,  simply  because  they  did 
not  agree  so  to  do. 

Having  received  a  part  payment,  he  could  not  possibly  be 
injured  in  fulfilling  his  contract,  because  the  cotton  could  all 
be  deposited  at  the  warehouse  as  his  property  till  the  time 
appointed  for  the  delivery  of  the  whole,  and  it  seems  that  he 
was  not  under  any  great  apprehensions  as  to  any  danger  in 
the  due  execution  of  the  contract,  when  the  promise  of  three 
hundred  dollars  was  su£Scient  to  cause  him  to  comply  with  it. 

The  note,  as  given,  is  not  a  promissory  note  in  the  technical 
sense  of  the  term;  it  is  payable  as  soon  as  the  cotton  bought 
under  contract  by  S.  Wiess  is  delivered  to  the  warehouse  of 

D.   Wie88. 

The  testimony  as  given,  if  added  to  the  note,  as  we  are 
bound  to  consider  it,  would  make  the  note  read,  Payable  as 
soon  as  I  have  complied  with  the  contract  that  I  have  made 
and  am  legally  bound  to  perform,  it  being  understood  that 
the  only  consideration  of  this  note  is  to  cause  me  to  do  what 
I  am  already  bound  to  do. 

We  consider  it  unnecessary  to  dwell  on  the  subject.  It  is 
perfectly  obvious  that  there  was  no  legal  consideration  for  the 
note.  The  original  contract  was  complied  with  in  all  respects, 
and  because  the  judge  erred  in  his  charge  to  the  jury,  it  is 
dtdered  that  the  judgment  be  reversed,  and  the  cause  dl»* 
missed.  

Av .  Daa  Vol  XOVID-0 
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PcBJOBXAVOB  or  Ehtzbx  Contract  m  condition  precedent  to  lecowys 
Catim  Y,  TobkUj  84  Am.  Bee  183.  and  note  188. 

FmoRXAJiOB  BT  Paktt  or  Aor  Whiok  Hi  wab  JjEqauly  Boukd  «• 
PinroBM  if  not  raffioisnt  conaideration  to  support  a  promiae  to  pay  Cor  Ite 
perfannanoe  of  aoch  aot:  KdA  t.  MUe$f  77  Am.  Dee.  686;  CM  r. 
Mid.  37a 


BoEHL  V.  Pleasants. 

[SI  Tbzab,  4S.] 

Baia  ov  Land  bt  ADMOriBTBATOifc  is  Vom  when  the  only  tiHe  to 

ia  a  fraudulent  and  worthleaa  certificate  of  pnrbhaae;  and  a  note  gifenia 

payment  for  the  land  ao  sold  ia  without  conaideration. 
RuLB  or  Gavbat  Emptor  dobs  not  Afplt  to  a  aale  of  land  by  an  adnun* 

latrator  when  such  aale  ia  void,  becauae  the  only  title  to  the  land  ia  a 

fraudulent  certificate  of  purchaae. 
AonoN  CANNOT  BE  Maintainbd  ON  NoTB  given  to  aeonre  the  pnrehaae  prioe 

of  land  aold  by  an  adminiatrator  when  the  only  title  to  the  land  ia  a 

fraudulent  certificate  of  purchaae,  rendering  the  aale  iUegal  and  Toidy  and 

againat  public  policy. 

The  opinion  states  the  facts. 

Qlass  and  CaUender^  for  the  appellant. 

By  Court,  Lindsay,  J.  The  appellee,  who  was  the  adminis- 
trator de  bonis  nony  etc.,  of  the  estate  of  John  York,  deceased, 
brought  suit  against  the  appellant  and  his  sureties  on  a  prom- 
issory note  executed  by  them  to  thct  former  administrator  of 
said  estate  of  John  York  for  the  purchase  of  a  tract  of  land, — 
one  third  of  a  league, — which  was  sold  by  the  said  former 
administrator  as  part  of  the  estate  of  his  intestate.  The  land 
was  sold  by  the  administrator  under  a  decretal  order  of  the 
probate  court  of  De  Witt  County.  The  defense  set  up  by  ap- 
pellant against  a  recovery  on  said  note  was,  that  the  said 
administrator  sold  said  land — one  third  of  a  league — as  land 
which  had  been  granted  to  one  John  W.  Hall,  selling  at  said 
sale  "  all  right,  title,  and  interest  which  said  York's  estate  had 
to  said  land,"  when  in  fact  and  in  truth  the  said  estate  had  no 
right,  title,  or  interest  in  said  land  at  all,  neither  at  the  time 
of  sale  nor  at  any  other  time.  The  answer  of  the  defendant 
alleges  that  there  was  no  *'  grant "  ever  made  for  said  land, 
but  that  the  said  one  third  league  was  located  and  surveyed 
by  virtue  of  a  land  certificate  purporting  to  have  issued  to  said 
Hall  on  the  3d  of  February,  1838,  by  the  board  of  land  com- 
missioners of  Washington  County,  for  R.  B.  Williams,  ad- 
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ministrator  of  John  York,  deceased,  who  was  assignee  of 
John  Hall,  on  the  seventeenth  day  of  October,  1855.  It  ap- 
pears, also,  that  the  said  certificate  No.  72  was  an  unrecom- 
mended  one;  in  other  words,  was  rejected  by  the  board  of  land 
commissioners  appointed  under  the  act  to  detect  fraudulent 
land  certificates,  which  took  effect  on  the  sixteenth  day  of 
March,  1840,  and  was  never  subsequently  established  by  any 
proceeding  in  the  district  courts  of  the  country,  as  was  author- 
ised by  law  up  to  the  first  day  of  July,  1847,  when  the  consti- 
tutional bar  was  interposed,  and  thenceforth  all  such  certificates 
were  declared  absolutely  null  and  void.  The  proof  shows  that 
a  survey  was  first  made  upon  said  certificate  in  1855,  for  one 
half-league  only,  and  on  10th  of  December,  1860,  a  corrected 
survey  was  made  upon  the  certificate  for  one  third  of  a  league. 
The  sole  question  which  is  presented  for  our  consideration 
upon  the  record  is,  whether  a  location  and  survey  founded 
upon  such  a  certificate  can  be  the  subject  of  sale  by  the  ad- 
ministrator. The  board  of  commissioners  for  the  detection  of 
fraudulent  certificates  had  never  recommended  this  certificate, 
nor  had  it  been  established  by  any  proceeding  in  the  district 
court  to  give  it  validity;  and  the  constitution  had  declared 
that  all  such  certificates,  from  and  after  the  first  day  of  July, 
1847,  should  be  forever  null  and  void.  The  bidder,  then,  at 
the  administrator's  sale,  took  nothing  by  his  purchase,  and  the 
note  which  he  executed  to  the  administrator  was  without  any 
consideration  whatever.  The  certificate  was  worthless;  no 
land  was  granted  to  the  holder  by  the  republic  or  the  state, 
and  nothing  could  pass  by  the  sale.  Fraud  or  mistake,  there- 
fore, the  suppression  of  the  truth,  or  the  suggestion  of  a  false- 
hood by  the  administrator,  need  not  be  inquired  into  in  the 
adjudication  of  this  case.  It  is  simply  an  inquiry  into  what 
is  just  and  right  between  man  and  man,  where  neither  law  nor 
equity  imperatively  constrains  the  judgment.  The  purchaser 
took  nothing  by  his  purchase,  and  neither  will  the  vendor  nor 
the  estate  of  his  intestate  lose  anything  by  his  failure  to  col- 
lect the  money  stipulated  to  be  paid  at  this  pretended  sale  of 
property,  which  was  not  in  esse  at  the  time  of  such  pretended 
sale.  The  principle  of  caveat  emptor^  in  judicial  sales,  is 
wholly  inapplicable  here.  Neither  the  case  of  Edmonson  v. 
Hart,  9  Tex.  554,  of  WiUiama  v.  McDonald,  13  Id.  322,  or  of 
Walton  V.  Reager,  20  Id.  108,  pushes  the  doctrine  of  caveat 
emptor  so  far  as  to  embrace  a  case  like  the  present,  though  the 
latter  case  nresses  it  to  the  utmost  Verge  of  legal  or  equitable 
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toleration.  BesideB,  if  fraud,  mietake,  and  misrepreflentatioo 
were  legitimate  subjects  of  inquiry  in  the  investigation  of  the 
merits  of  this  case,  sufficient  facts  are  shown  in  the  record  to 
warrant  us,  upon  the  authority  of  the  cases  of  Crayton  t.  lf«i»- 
gerj  9  Tex.  285,  and  of  Coombs  v.  Lane^  17  Id.  280,  to  reverse  the 
judgment  of  the  court  below. 

The  facts  also  show  that  the  land  attempted  to  be  sold  to 
the  appellant  was  located  and  surveyed  in  contravention  of 
the  constitution  and  laws,  and  in  defiance  of  a  grave  and  seri- 
ous penalty  denounced  by  the  law  against  all  surveyors  who 
should  locate  such  certificates,  or  survey  land  for  such  hold- 
ers. And  now  for  that  law  to  give  its  judicial  sanction  to  any 
trafficking  in  the  subject-matter,  originating  in  a  wanton  vio- 
lation of  its  own  positive  interdict,  is  a  presumption  too  pre- 
posterous to  be  indulged  for  cme  moment.  The  contract  of 
sale  by  the  administrator  was  against  public  policy,  illegal, 
and  void,  and  therefore  not  enforceable  in  a  court  of  justice. 
The  judgment  of  the  court  below  is  consequently  reversed,  and 
remanded  to  that  court,  with  instructions  to  enter  up  a  judg- 
ment in  conformity  with  this  opinion,  canceling  said  c(mtract 
of  sale  as  well  as  the  deed  of  the  administrator,  the  mortgage 
of  the  appellant,  and  the  note  sued  on,  and  restoring  the  par- 
ties to  the  position  in  which  they  stood  before  the  sale  and 
purchase. 

Reversed  and  remanded. 

Dkpsot  or  TxTLx  OAinroT  Avixl  Pdbgbasie  at  Aimmsiiuiaa\i  Siiai 
Tkomp9on  ▼.  Mungetf  66  Am.  0eo.  170;  and  the  pwrehMer  a*  saoh  mIa^  if  il 
u  void,  aoquires  no  title:  WUSamnn  r.  WiRianrnt^  41  Id.  686;  IFofi%  v. 
Joknatm,  62  Id.  399. 

EuLB  ov  Cavsat  Bkpxob  applies  as  to  title  in  admtnistgator'e  aalas:  Wan 
▼.  Hoeg^AAon,  93  Am.  Deo.  268,  and  note  264;  nompeoa  v.  JAeyor,  66  Id.  17^ 
and  note;  note  to  YTolMJ^  V.  X>ay,  83  Id.  230l 


YlNOENT   V.   RaTHBR. 

rn  TmxAM,  97.1 
Xbxbs  u  Imflhd  AosxnoNT  that  CoMMiaBioir  Mnouvis  will 

in  a  safe  manner  and  seU  to  the  best  advantage  goods  ^^'"'•^g***^  to  thea^ 
upon  payment  of  a  fair  eonaideration  for  their  serrieea. 
Wabehousxmsn  Who  Advxbtise  tsat  Qoods  oonsigned  to  them  will  be 
stored  in  a  fire-proof  honae  are  liable  if  they  store  them  in  a  wooden  hooss 
which  is  less  safe,  and  afterwards  burned,  and  this  even  thoagh  the  goodi 
were  shipped  to  and  stored  in  the  warehouse  of  the  wrong  i^ytigpif^ 
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U,  after  tlM  difooreiy  of  ihm  miatake  by  the  real  oonaigiieeei  they  allow 
the  goods  to  remain  in  each  warehonae. 

OBinfOTf  Cabsikb  Who  Haxbb  MnrAKa  in  deUvery  ef  goods  is  liable  in 
damages  for  any  diminution  in  prioe  between  the  date  of  misdireotion 
and  the  date  of  its  ooming  into  the  hands  or  nnder  the  oontrdl  of  the 
proper  consignees,  bnt  after  that  the  liabili^  is  at  an  end. 

Chiaioif  AMOMO  WABiaouBBitxN  THAT  WHIN  Q00D8  are  plaoed  in  a  ware- 
boose  other  than  the  partioolar  one  to  which  they  are  consigned,  thsj 
are  aflowed  to  remain  there,  will  not  exonse  the  real  consignee  for  lia* 
Vili^  for  loss  of  the  goods,  if  cansed  by  his  neglect  in  allowing  them  to 
be  stored  in  a  warehoose  less  secure  than  his  own. 

WAxmouBBBCXH  ABS  BouND  TO  Uss  Dui  DzLioxNon  and  every  reasonable 
precantion  to  protect  and  preeenre  goods  consigned  to  them. 

Fbdkspal  Musr  Dxlzbxbatklt  Ratdt  the  acts,  doings,  or  omissions  of  his 
agents  with  a  fuU  knowledge  of  the  facts  and  circumstances^  in  order  to 
make  them  obligatory  upon  him,  althouj^  such  facts  and  dieomstanose 
may  have  been  innocently  concealed  or  inadvertently  misreprassnted. 

The  opinion  states  the  facts. 

Hendenon  and  Whitfield^  for  the  appellant. 

Peter  W.  Oray,  for  the  appellee. 

By  Court,  Hamilton,  J.  This  was  a  soit  brought  by  the 
appelleQ  in  the  district  court  of  Harris  County  against  the  firm 
of  Vincent  and  Owens,  of  which  the  appellant  is  surviving 
partner,  who  were  warehousemen  and  commission  merchants 
of  the  city  of  Houston,  to  recover  the  value  of  thirty-two  bales 
of  cotton,  which  appellant  had  forwarded  to  them  from  the 
interior  (Bell  County)  for  storage  and  sale,  and  which  had 
been  lost  by  the  burning  of  the  warehouse  in  which  it  was 
stored.  There  is  little,  if  any,  controversy  as  to  the  facts  of 
the  transaction,  and  they  are  briefly  but  substantially  these: 
The  appellee,  who  was  a  merchant  in  Bell  County,  and  trad- 
ing in  cotton,  forwarded  through  his  agent  in  Hempstead,  on 
the  line  of  the  Houston  and  Texas  Central  railway,  the  thirty- 
two  bales  of  cotton,  with  instructions  to  said  agent  to  forward 
it  by  the  railroad  to  Vincent  and  Owens,  in  Houston,  for 
storage  and  sale;  that  the  agent  in  Hempstead,  in  obedience, 
to  his  instructions,  forwarded  the  cotton,  taking  from  the 
railroad  company  a  bill  of  lading  for  its  delivery  to  Vincent 
and  Owens,  in  Houston,  but  that  by  some  mistiJce  or  negli- 
gence of  the  railroad  company,  it  was  placed  on  their  way-bill 
as  consigned  to  C.  Ennis  &  Co.,  and  delivered  to  them  upon 
its  arrival  in  Houston,  about  the  last  of  November  or  1st  of 
December,  1859;  that  upon  the  receipt  of  the  bill  of  lading  by 
Vincent  and  Owens  some  days  thereafter,  by  which  they  were 
ad:vised  of  its  consignment  to  them,  they  made  the  proper 
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inquiry  at  the  railroad  office,  and  learned  that  it  had  been 
delivered  to  G.  Ennie  &  Co.,  who,  being  applied  to,  informed 
them  that  he  had  stored  it  in  the  warehouse  of  one  Whit- 
marsh.  Ennis  &  Co.,  recognizing  Vincent  and  Owena  as  the 
real  factors  and  consignees,  transferred  Whitmarsh's  receipt 
to  them, — the  cotton  having  been  weighed  and  sampled, — 
thus  giving  them  the  proper  control  of  it,  according  to  the  in- 
tention of  the  consignor,  and  thereupon  Vincent  and  Owens 
fiMTwarded  to  appellee  a  receipt,  dated  at  Houston,  on  the  5th 
of  December,  1859,  acknowledging  the  receipt  of  the  cotton  at 
their  warehouse:  '^  Received  at  Vincent  and  Owens's  cotton 
warehouse,"  etc.,  with  the  marks,  numbers,  and  weights  of  the 
respective  bales. 

The  receipt  was  forwarded  in  a  letter  dated  on  the  29tli  of 
December,  1859,  in  which  the  mistake  of  the  delivery  of  the 
ootton  to  Ennis  &  Co.  is  explained,  and  stating  further  that 
the  cotton  was  still  at  that  time  at  Whitmarsh's  warehouse, 
with  other  matter  not  necessary  to  notice. 

On  the  morning  of  the  16th  of  January,  1860,  Whitmarsh's 
warehouse  was  destroyed  by  fire,  and  the  cotton  was  lost.  The 
case  was  submitted  to  the  court  below  without  a  jury  upon  the 
pleadings  and  evidence,  and  judgment  rendered  Sat  the  ap- 
pellee. A  motion  for  new  trial  was  submitted,  and  being  over- 
ruled,  this  appeal  was  prosecuted. 

The  liability  of  the  appellant,  as  surviving  partner  of  the 
firm  of  Vincent  and  Owens,  depends  upon  the  question  of 
prudence,  diligence,  and  good  fjEufh,  which  the  law  requires  of 
factors,  agents,  and  consignees  in  the  transaction  of  such  inter- 
ests as  may  be  committed  to  their  charge.  If,  in  anything, 
the  firm  of  which  he  was  a  member  was  negligent,  indifferent, 
or  imprudent,  as  the  factors  and  consignees  of  the  appellee  in 
the  matter  complained  of,  he  must  make  good  the  resulting 
loss.  If  they  were  in  no  manner  derelict  in  duty,  it  would  be 
an  outrage  upon  their  rights  and  the  law  to  make  them  re- 
sponsible for  a  misfortune  which  they  could  not  avert  The 
facts  must  determine.  It  would  be  mere  affectation  at  this 
day  to  say  more  upon  the  subject  of  the  contract  than  that  it 
was  an  implied  agreement  on  the  part  of  Vincent  and  Owens 
to  store  in  a  safe  manner  and  sell  the  thirty-two  bales  of  cot- 
ton to  the  best  advantage  for  the  appellee,  in  consideration  of 
his  paying  them  a  fair  compensation  for  their  services.  The 
undertaking  was  entered  into  on  the  part  of  the  appellee  when 
he  forwarded  the  cotton. 
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The  appellee  states  in  his  petition  that  he  was  induced  to 
forward  Ids  cotton  to  Vincent  and  Owens  because  of  his  knowl- 
edge that  thej  had  a  fire-proof  warehouse,  and  though  no 
witness  swears  directlj  that  he,  the  appellee,  had  personal 
knowledge  of  this  fact,  the  witness  Ennis  does  state  what  is 
nearly  equivalent  to  such  proof.  He  says  he  knew  the  appellee 
in  the  years  1859  and  1860  as  an  up-country  merchant,  trad* 
ing  in  Houston,  and  had  sold  him  goods. 

The  fair  and  reasonable  presumption,  therefore,  is,  that  he 
had  personal  knowledge  of  the  fact;  but  whether  this  be  so  or 
not  maters  not  He  had,  at  all  events,  such  knowledge  as  the 
whole  cotmtry  possessed  by  reason  of  the  advertisements,  tes- 
tified to  by  the  witnesses,  sent  forth  to  the  country  by  Vincent 
and  Owens,  presenting  the  superior  claims  of  their  fire-proof 
warehouse  as  a  secure  depository  for  cotton.  This  was  a  per- 
fectly legitimate  mode  of  eliciting  patronage,  and  was  doubt- 
less the  means  of  securing  it. 

That  it  was  so  in  this  case  may  be  reasonably  supposed 
from  the  fact  that  the  cotton  was  sent  there  for  storage.  The 
fact  that  the  warehouse  of  Vincent  and  Owens  was  fire-proof 
was  proved  by  several  witnesses.  Having  forwarded  it  to  this 
firm,  to  be  stored  in  their  warehouse,  he  had  a  right  to  its 
storage  there,  unless  some  insuperable  obstacle  prevented,  or 
valid  reason  be  given  to  the  contrary;  and  if  such  valid  reason 
has  not  been  given,  the  liability  of  his  consignees  for  the  loss 
is  fixed.  The  reasons  or  facts  pleaded  in  avoidance  of  the  lia- 
bility are,  first,  that  the  agent  of  the  railroad  company — the 
freight  agent,  probably — at  Hempstead  placed  the  consign- 
ment, through  negligence  or  inadvertence,  to  the  name  of  C. 
Ennis  &  Co.,  to  whom,  accordingly,  it  was  delivered  when  it 
reached  Houston;  that  it  was  received  by  Ennis  &  Co.,  and 
was  placed  by  said  firm  in  the  warehouse  of  Whitmarsh,  where 
it  was  weighed  and  sampled;  that  some  days  afterwards, — 
about  twenty,  as  proved  by  Ennis, — they,  the  consignees,  hav- 
ing learned  from  source  that  it  had  been  delivered  to  Ennis  A 
Co.,  callckl  on  them,  and  were  informed  that  they  had  received 
and  placed  it  in  Whitmarsh's  warehouse,  where  it  had  been 
weighed  and  sampled,  and  produced  the  warehouse  receipt, 
which,  upon  being  satisfied  of  the  right  of  Vincent  and  Owens 
as  the  real  consignees,  was  promptly  placed  in  the  hands  of 
one  of  the  firm  by  Ennis,  thus  transferring  to  them  the  abso- 
lute control  over  the  cotton  thenceforth.  So  far  the  defense  is 
undeniably  good  and  well  established  by  proof.    No  blame 
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could  attach  to  them  for  the  fault  of  others,  which  they  could 
neither  foresee  nor  provide  against.  The  injury^  if  any,  to  thp 
appellee  was,  without  doubt,  chargeabe  to  the  railroad  com- 
pany; and  if  the  consignees  had  fedled  to  trace  the  cotton,  and 
it  had  been  lost,  the  railroad  company  would  have  heea  re- 
sponsible for  its  value  as  common  carriers. 

They  would  have  been  held  responsible  in  daoiages  for  any 
diminution  in  the  price  or  value  of  the  cotton  between  the  data 
of  its  misdirection  into  the  hands  of  Ennis  &  Ca  and  the  date 
of  its  coming  into  the  hands  or  under  the  control  of  Vincent 
and  Owens.  But  the  moment  the  consignees  found  and  took 
control  of  it,  the  railroad  company  were  forever  released  from 
all  responsibility  for  its  future  management  and  safety.  It 
seems  to  mo  that  it  would  be  a  new  proposition  in  law,  and 
not  less  strange  than  new,  that  if  a  common  carrier  made  a 
mistake  in  the  delivery  of  goods,  although  it  should  happen 
from  sheer  negligence,  he  shall  be  held  responsible  for  their 
safety  after  they  have  been  found  and  taken  into  the  possession 
and  control  of  the  owner,  his  agent  or  factor.  When  Vincent 
and  Owens  assumed  control  of  the  cotton  by  the  transfer  of 
the  warehouse  receipt  of  Whitmarsh  as  the  proper  consignees, 
they  stood  at  once  between  their  consignor  and  the  railway 
company  the  responsible  parties  for  its  safety  and  proper  dia- 
position. 

I  cannot  feel  surprise  that  in  a  former  suit  by  the  appdlee 
against  the  railway  company  for  the  value  of  the  cotton  thej 
were  held  to  be  not  liable.  It  would,  I  think,  have  been  very 
remarkable  if,  with  the  facts  in  this  record,  they  had  been 
made  responsible.  It  would  have  been  making  them  liable 
for  property  which  perished  in  the  possession  and  under  the 
exclusive  control  of  the  consignees  of  the  owner,  only  because, 
as  carriers,  they  had,  at  the  point  of  its  destination,  throagh 
mistake,  caused  some  inconvenience. 

The  second  point  of  defense  is,  that  by  a  custom  among 
warehousemen  in  Houston,  when  by  mistake  cotton  or  other 
produce  is  placed  in  a  warehouse  other  than  the  particular 
house  to  which  it  is  consigned,  the  property  is  allowed  to 
remain  in  the  house  to  which  it  is  missent.  The  only  reaeon 
assigned  for  this  usage  or  custom  is,  that  to  remove  it  woold 
entail  additional  charges  upon  the  consignor,  which  is  un- 
doubtedly true.  But  being  true,  does  it  in  all  instances,  or  in 
any  instance,  furnish  an  excuse  to  the  consignee  where  the 
particular  house  in  which  the  consignor  desires  his  prop^ 
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stored  is  made  known?  There  may  be  maay  reasons  influ- 
encing a  consignor  in  the  choice  of  a  house,  and  among  them 
certainly  the  consideration  of  safety  of  his  property  is  para- 
mount to  all  others. 

Who  can  deny  the  proposition  that  every  one  having  pro- 
duce to  ship  to  the  city  of  Houston  has  an  undoubted  legal 
right  to  select  the  house  in  which  his  property  is  to  be  stored? 
And  where  the  selection  has  been  made  with  reference  to 
safety,  —  as  it  is  fare  to  presume  was  one  of  the  considerations 
in  this  case, — it  would  be  a  perversion  of  both  reason  and  law 
to  allow  a  mere  custom  or  habit  of  warehousemen  and  fSactors, 
unknown  to  the  people  or  courts  of  the  country,  to  defeat  the 
prudent  foresight  of  the  consignor,  in  obedience  to  a  custom 
founded  entirely  on  mistake,  and  thus  cause  the  destruction 
of  his  property  without  responsibility  anywhere.    The  custom 
may  be  a  matter  of  convenience  to  factors  and  warehousemen, 
as  testified  to  by  the  witness  Taylor,  as  well  as  for  saving  ex- 
penses to  the  consignor;  but  if  so,  is  it  to  be  tolerated  in  such 
a  case  as  this?    Vincent  and  Owens  had  invited,  by  advert 
tiaements  in  the  newspapers  as  factors  and  warehousemen, 
particularly  calling  the  public  attention  to  the  fact  that  their 
house  was  fire-proo£    The  appellee  forwarded  to  them  hie  cot- 
ton, in  the  just  expectation  that  it  would  be  placed  in  their 
fire-proof  building;  and  although  it  was  not  their  £Etult  that  it 
was  placed  in  another  and  less  secure  building  in  the  first  in- 
stance, it  was  their  fault  that  it  was  not  transferred  to  their 
own  immediately  after  it  came  into  their  possession  and  under 
their  controL    Charged  as  they  then  were  with  its  safe-keep- 
ic^,  by  the  use  of  the  best  means  in  their  power,  —  which  was 
to  transfer  it  to  their  own  fire-proof  building,  and  which  their 
implied  undertaking  required, — they  seek  to  avoid  responsi- 
bility by  taking  shelter  under  this  custom,  based,  they  say, 
upon  a  desire  to  save  expenses  to  the  owner.    But  in  this 
case,  what  were  the  expenses  that  had  accrued  upon  the  cot- 
ton up  to  the  moment  it  went  into  their  possession,  or  under 
their  control,  compared  with  the  risk  of  leaving  it  in  an  inse- 
cure position?    Twenty  dollars  would  cover  the  whole  charges. 
Storage  was  forty  cents  per  bale  for  the  first  month,  drayage 
eight  cents  per  bale,  as  stated  by  the  witnesses,  making  a  lit- 
tle more  than  fifteen  dollars.    The  weighing  and  sampling 
would  not  probably  amount  to  five  dollars  more. 

From  the  testimony  it  would  seem  irrational  to  suppose 
that  any  prudent  man  would  have  left  property  of  the  value 
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of  this  cotton  in  a  building  such  as  the  Whitmarsh  warebooBo 
was  proved  to  have  been,  and  in  an  exposed  position,  too,  but 
sixty  or  seventy  feet  from  an  engine  station-house,  in  which 
engines  were  fired  up  every  morning,  rather  than  transfer  it 
to  a  place  of  security  at  a  cost  of  twenty  dollars.  But  in  this 
case  it  is  very  clear  that  the  railroad  company  were  liable  for 
the  charges  which  had  accrued  upon  the  cotton  up  to  the  time 
Vincent  and  Owens  took  it,  and  might  have  been  compelled 
to  pay  them,  so  that  in  fact  there  would  have  been  no  loss 
to  the  appellee  by  reason  of  the  transfer  from  Whitmarsh's 
warehouse  to  that  of  Vincent  and  Owens.  And  is  it  not 
somewhat  strange  that  this  liability  of  the  railroad  company 
for  charges  never  seems  to  have  occurred  to  them  (Vinceot 
and  Owens),  when  it  is  remembered  how  active  they  were 
(and  which  they  claim  in  their  answer  as  matter  of  merit) 
in  aiding  the  appellee  in  bringing  his  suit  against  said  com- 
pany for  the  value  of  the  cotton  which  was  destrojred  while  in 
their  own  possession? 

The  testimony  of  most  of  the  witnesses  examined  upon  the 
point  establishes  the  fsust  that  the  Whitmarsh  warehouse, 
from  the  character  of  the  building  itself  and  its  proximity  to 
an  engine  station-house,  constanUy  exposed  to  fire,  was  not 
a  safe  depository  for  cotton.  The  witness  Ennis  said  be 
stored  cotton  there  for  himself  and  others,  and  did  not  c(ui- 
sider  it  dangerous,  but  admits  that  he  had  heard  it  spoken  of 
as  unsafe.  The  witness  Macatee  had  heard  Whitmarsh  him- 
self complain  of  the  engine-house  being  so  near  to  his  ware- 
house, and  had  also  heard  customers  speak  of  it.  The  result 
proves  that  Ennis  was  mistaken,  and  that  Whitmarsh's  fears 
were  not  groundless. 

The  building  was  proved  to  be  a  large  wooden  frame,  with 
sheds  and  with  many  openings.  Now,  from  these  facto  with 
regard  to  the  character  of  the  building,  and  ito  dangerous 
proximity  to  any  engine-house,  is  it  rational  to  suppose  that 
the  appellant  and  his  deceased  partner  could  believe  the  cot* 
ton  of  appellee  was  as  safe  in  Whitmarsh's  building  as  if  in 
their  own  fire-proof  building?    It  is  impossible  to  believe  it 

They  were  bound  to  use  all  due  diligence  and  every  reason- 
able precaution  to  protect  it  and  preserve  it,  and  having 
failed  in  this  reasonable  duty,  their  liability  is  fixed  beyond 
the  power  of  the  custom  relied  on  to  change  it.  The  law  may 
not  control  the  practice,  but  it  is  quite  certain  that  in  a  case 
like  this  the  custom  will  not  control  the  law. 
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The  last  defense  relied  on  is,  that  the  appellee  ratified  the 
acts  of  the  appellant  and  his  deceased  partner  in  what  they 
had  done  wiUi  reference  to  the  cotton.  There  is  but  one  wit- 
ness called  to  snstain  this  defense,  a  brother  of  the  deceased 
partner,  Owens.  He  testifies  that  the  appellee  arrived  in 
Houston  the  eyening  previous  to  the  burning  of  the  cotton^ 
and  called  at  the  office  of  Vincent  and  Owens,  and  had  a  con- 
versation with  Owens  upon  the  subject  of  the  cotton;  that 
Owens  inquired  if  appellee  had  received  his  letter,  and  he  re- 
plied that  he  had.  Owens  then  informed  him  about  the  de- 
lay of  the  cotton  at  Hempstead,  and  about  the  mistake  of  its 
delivery  at  Whitmarsh's,  and  of  the  trouble  they  had  in  find* 
ing  it;  spoke  also  of  the  value  of  cotton  in  the  market,  and 
why  ihej  had  not  sold,  etc.;  that  the  appellee  spoke  of  trying 
to  sell  the  cotton,  and  went  out  to  make  inquiries.  These  are 
the  specific  items  or  subjects  of  conversation  detailed  by  the 
witness,  in  very  nearly  his  own  words.  In  answer  to  a  ques- 
tion, he  further  stated  that  appellee  ^'  expressed  himself  satis- 
fied with  our  transactions." 

Now,  considering  the  fsust  that  the  appellee  had  but  that 
very  evening  arrived  in  Houston,  and  had  only  called  to  learn 
whether  his  cotton  had  been  sold,  without  time  for  investiga* 
tion  as  to  its  safety,  and  finding  it  unsold,  intent  upon  its  sale 
himself  for  which  purpose  he  went  out  after  the  short  conver- 
Bation,  is  it  surprising  that  he  did  not  demand  the  removal 
of  the  cotton?  If  he  could  sell  it  that  evening,  there  would 
be  no  occasion  for  its  removal,  even  if  he  had  been  fully  aware 
that  it  was  unsafe.  The  statement  of  the  witness,  that  the 
appellee  ^'  expressed  himself  satisfied  with  our  transactions," 
must  be  taken  to  mean  no  more  than  an  approval  of  the  spe- 
cific transactions  spoken  of  by  Owens  during  the  conversa- 
tion, —  the  trouble  they  had  been  put  to  in  finding  his  cotton, 
the  value  of  the  cotton  in  the  market,  and  why  they  had  not 
sold  his,  etc.  He  admits,  upon  cross-examination,  that  ap- 
pellee's attention  was  not  specially  called  to  the  question  of 
the  safety  of  the  cotton. 

It  was,  then,  only  in  reference  to  the  matters  specifically 
mentioned,  according  to  the  witness  himself,  that  the  appellee 
expressed  himself  satisfied.  This  is  far,  very  far,  from  a  rat- 
ification of  the  act  of  leaving  his  cotton  in  an  unsafe  ware* 
house  (the  very  thing  complained  of),  when  it  might  and 
ought  to  have  been  in  a  safe  one.  The  question  was  not 
asked,  nor  the  subject  directly  referred  to  in  any  way;  and  if 
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it  had  been,  and  the  appellee,  without  knowledge  of  the  dan- 
ger, had  expresaed  himself  satiBfied,  it  would  not  bind  him, 
if  Owens,  knowing  the  &ctj  fisuled  to  communicate  it 

The  conversation,  as  stated  by  the  witness,  falls  very  &r 
short  of  such  a  ratification  as  the  law  requires.  *'  It  must  be 
made,"  says  Mr.  Story,  ^^  with  a  fixll  knowledge  of  all  the  facts 
and  circumstances,  or  it  will  not  be  obligatory  on  the  princi* 
pal,  although  such  facts  and  circumstances  may  have  been 
innocently  concealed  or  inadvertently  misrepresented  ":  Stofy 
on  Ck)ntracts,  sec.  160. 

And  in  his  work  on  agency,  the  same  author  states  the  rule 
to  be:  ''  Where  the  principal,  upon  a  full  knowledge  of  all  the 
circumstances  of  the  case,  deliberately  ratifies  the  acts,  doings, 
or  omissions  of  bis  agents,  he  will  be  bound  ":  Story  on  Agency, 
sec.  239. 

It  is  too  clear  for  further  argument  that  these  well-estab- 
lished rules  of  the  law  have  not  been  met  and  complied  witii 
in  this  case. 

The  judgment  of  the  court  below  is  affirmed. 

WABSBOUBnoEN,  Dnjosf OS  AHD  Oabb  BsQUiBaD  OF,  In  sloriQg  goods: 
Chaae  ▼.  WaMum^  09  Am.  Dec.  023^  and  note  029;  BUm  t.  Ma^  33  Id. 
175. 

WABSHOusncAir's  LiAsnjrr  ion  Loss  by  fire  cmoed  by  atoring  in  a  Imi 
•eoore  honsa  tban  repreoantod:  Note  to  Sdkmidi  t.  Bloody  24  Am.  Bae.  U6^ 
dting  the  principal  oaae. 

MxAsuBS  or  Dakaois  aoaikst  Oamnnr^OABBiXB  for  wrong  daUveiy: 
Dean  ▼.  Vaeara,  75  Am.  Baa  744.  The  dnty  to  praaarva  the  goods  remaina 
after  the  transit  haa  terminated:  Bhrnimthai  t.  Brainerd,  91  Id.  349»  note 

8e& 

UsAOB  (SAHKOT  CoHTBAyira  Bou  Q9  Law:  JMtHmum  T.  Oai^  S3  Am. 
Deo.  665,  and  note  664;  .Booa  <fr  a>.  ▼.  iSfleom&Ntf  S^(^bi^  S8  Id.  761,  note  766. 

RAxmcAnoN  bt  PaxiraiPAL  or  Aosht's  Aoi%  to  be  ^■"'^^"f^  moafc  bo 
made  with  foU  knowladga  ol  the  faota:  BMngi  t.  Marrowk  68  Am.  Daou  tK, 
and  note  237. 


Petty  v.  Fleishel  and  Smith. 

r8lTsZA%  IM.) 

Hkm  Bioniimio  "9409 68  Cum," and  prooaading  with  a  promiaa  to  paj 
"  fbor  hundred  and  nine  68-100^  in  oarranqy,**  omitting  the  word  "dol- 
lan^"  will  be  oonstrued  as  a  promise  to  pay  saoh  amount  in  doUais  and 
aenta. 

far  0i7Er  ON  KoTB  roE  "Foub  Huhsud  ahd  Ndtb  68-100^  nr  OnrnMacu^" 
omittiDg  the  word  "doUan  **  in  the  body  of  the  note,  judgment  by  da- 
Itailt  should  be  rendarad  lor  tfaa  laoa  of  the  note  in  d^hra  and 
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Thx  opinion  Btaies  the  facts. 

Tignal  W,  Jcne$^  for  the  plaintiff  in  error. 

Reaver  and  DaugUuj  for  the  defendants  in  error. 

By  Court,  Latimer,  J.  This  is  a  suit  based  upon  a  note  fer 
fimr  hundred  and  nine  68-100,  in  currency.  Judgment  by  de- 
fault 

Defendants  contend  that  as  the  word  *' dollars"  was  not 
mentioned  in  the  note,  although  the  pleadings  alleged  the  mis* 
take  in  its  omission,  yet,  as  there  was  no  jury,  this  could  not 
be  proved. 

The  note  as  coped,  is  as  follows: — 

''$409  68  cents.  By  the  first  day  of  April  I  promise  to  pay 
Fleishel  and  Smith,  or  bearer,  four  hundred  and  nine  68-100,  in 
currency,  for  value  received.  L.  F.  Petty. 

''  Stabville,  Texas,  January  19, 1866." 

The  note,  beginning  with  "  $409  68  cents,"  and  proceeding 
with  a  promise  to  pay  ''four  hundred  and  nine. 68-100,"  in 
currency,  furnishes  ample  authority  to  conclude  that  the  sum 
to  be  paid  was  409  68  cents,  or  $409.68  in  currency. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

iNflrrBUMXST  n  FsoMiasoBT  Nan  to  pay  in  doUan  and  otnte  wbmt  rind* 
lar  to  tbat  which  ii  the  tabject  of  dispute  in  the  prindpel  mm:  Oorgcm  T« 
iVw,  89  Am.  Deo.  286;  WilUammm  t.  SnM,  78  Id.  47a 

Tbm  rmacaAL  oiai  n  Grna>  with  appbovil  bk  I  Buiiel  en  Negoftiabis 


Bbasheb  V.  Davidson. 

in  TiZAa,  1M.J 

UBAsnui  aw  Dakaom  AOAXsn  Vnrou  loa  Bbbagh  or  Ooomuorin  idl- 
ing to  delirer  oertain  cotton  on  a  apeoified  day  In  payment  for  land 
eonToyed  to  him  is  the  highest  market  Talne  of  the  eotton  from  the 
breach  of  contract  to  the  time  of  rendering  Jndgmaiitii 

The  opinion  contains  the  facts. 

A.  W.  De  Berryj  for  the  appellant. 

Drury  Fields  for  the  appellee. 

By  Court,  Morrill,  C.  J.  On  the  2lBt  of  July,  1868,  one 
Dickson  sold  and  conveyed  to  Davidson  a  certain  tract  of 
land,  in  consideration  of  two  thousand  pounds  of  cotton,  to 
be  paid  to  J.  P.  Dickson  on  the  first  day  of  November,  1864. 
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Failing  to  deliver  the  cotton,  the  legal  representative  of 
Dickson,  who  had  died,  brought  suit  to  recover  the  value  of 
the  cotton,  and  the  only  question  presented  for  our  decision 
is,  whether  the  defendant  was  liable  to  pay  the  value  of  the 
cotton  at  the  time  appointed  for  the  delivery  thereof^  or  the 
highest  price  between  that  time  and  the  judgment.  Defend- 
ant does  not  deny  having  received  the  land  sold,  and  although 
the  land  was  conveyed  by  a  bond  for  title  instead  of  a  deed, 
as  he  made  no  objection  to  the  conveyance,  and  relies  upon 
and  holds  the  consideration  of  the  cotton,  he  has  become 
liable  for  the  payment  of  the  value  of  the  cotton,  upon  the 
same  principle  as  if  money  had  been  advanced  instead  of 
land  for  the  payment  of  the  cotton. 

It  is  not  an  open  question  in  this  court  that  a  party  who 
fails  to  deliver  a  specific  article  for  which  he  has  received 
payment  in  advance  is  liable  to  pay  the  highest  market  value 
thereof  from  the  breach  of  contract  to  the  day  of  trial  in 
oourt. 

This  was  the  principle  decided  by  this  court  in  1849,  and 
reported  in  the  case  of  Randon  v.  BarUm,  4  Tex.  289,  and 
reaffirmed  in  1855,  in  the  case  of  Calvit  v.  McFaddin^  13  Id. 
Z2i. 

As  the  court  erred  in  deciding  that  the  party  was  liable  fixr 
the  value  of  the  cotton  at  the  time  of  the  maturity  of  the  note, 
the  judgment  will  b^  reversed,  and  cause  remanded. 


Thb  PBUf  OPAL  OASi  18  oiTiD  WITH  APntovAL  in  1  Sedgviok  of 
«f  Dunagei,  567;  2  Sntheriand  on  Ditnuigas,  880^  88S. 


Smith  v.  Dibbell. 

[81  TBXAt,  28a.J 

Wbbbx  ADMnnsTRATOB  Sells  Laivd  ov  his  IiimTATi^  and  takM  a  note 
with  saretias  and  a  mortgage  for  the  pnrchaad-money,  and  the  note  after- 
wards beoomes  the  property  of  the  minor  heirs  as  part  of  their  inheri- 
tanoe,  the  administrator  has  no  right  to  canoel  the  old  note,  take  a  new 
one,  and  release  the  mortgage  to  the  prejndioe  of  the  heirs,  and  if  he 
does,  such  act  will  be  repudiated  in  equity. 

Guardians  must  CoLUBcr  Claims  or  Dxbts  I>ux  thxir  Wabm^  reoorer 
property  to  which  they  ha^e  claim  or  title,  and  aooonnt  to  them  for  all 
rents,  profits,  or  revenues  which  are  or  may  become  due  to  their  estetes. 
If  there  is  a  surplus  of  money  not  applied  to  the  snpport^  maintenance 
and  education  of  the  wards,  it  must  be  put  at  interest  upon 
on  land,  or  retained  in  their  hands  under  approval  of  ooort. 
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Dealdtos  ov  Guabdians  with  Estatb  Of  THBiB  Wabiw  is  watebad  over 
with  Tigilant  jealoady  in  equity,  And  while  it  will  often  uphold  end 
ratify  contraetB  made  by  guardians  which  are  for  the  intereit  of  their 
wards,  although  there  may  be  no  authority  or  express  sanction  of  the  law 
lor  the  special  course  they  may  have  pursued,  yet  if  such  contract  is 
detrimental  to  the  estate  of  the  ward,  it  is  the  province  and  duty  of  the 
eonrt  to  vacate  and  set  it  aside. 

Imwjjkt  mat  Eliot,  whbv  Hx  Attazss  ms  ICajobitt,  to  adopt  and  con- 
firm contracts  of  his  guardian,  made  without  authority  in  and  about  hie 
estate,  when  they  are  to  his  advantage,  or  he  may  repudiate  them  if  he 
deem  them  injurious. 

Waxir  GuABDiAH  Sxllb  Land  ov  his  Wabd  without  authority  of  law,  the 
ward  may  elect,  when  he  attains  majority,  to  accept  the  price  or  redaim 
the  land,  no  matter  who  has  become  purchaser. 

Thb  opinion  states  the  facts. 
Hancock  and  Westj  for  the  appellant. 
.    Ireland^  for  the  appellee. 

By  Court,  Lindsat,  J.  Under  orders  of  the  probate  court 
of  Guadalupe  County,  the  administrator  upon  the  estate  of 
Charles  A.  Smith,  deceased,  sold  a  tract  of  land  belonging  to 
the  estate,  which  was  purchased  by  John  I.  St.  Clair,  who 
executed  his  note  to  the  administrator  for  the  purchase-money, 
with  A.  N.  Erskine  and  A.  W.  Dibrell  as  his  securities,  taking 
also  a  mortgage  upon  the  land  sold,  as  prescribed  by  the  stat* 
ute.  Before  payment  of  the  note  the  administration  was  closed, 
and  this  note,  in  the  distribution  of  the  estate,  came  to  the 
hands  of  P.  D.  Smith,  the  appellant,  as  guardian  of  the  minor 
heirs  of  Charles  A.  Smith,  deceased. 

This  note  was  the  property  of  the  minor  heirs,  a  part  of  the 
proceeds  of  their  inheritance*  which  was  known  to  and  well 
understood  by  the  appellee,  A.  W.  Dibrell,  one  of  the  sureties 
upon  it.  It  is  made  the  duty  of  guardians  by  the  statute  to 
collect  the  claims  or  debts  due  to  their  wards,  and  to  recover 
property  to  which  they  have  claim  or  title,  and  to  account  to 
them  for  aU  rents,  profits,  and  revenues  which  are  or  may  be- 
come due  to  their  estates.  If  moneys  are  collected  by  them 
which  are  not  applied  to  the  support,  maintenance,  and  edu- 
cation of  their  wards,  the  law  requires  them  to  put  such 
money  at  interest  upon  mortgages  on  real  estate,  under  the 
approval  of  the  chief  justice,  or  retain  it  in  their  own  hands 
with  a  like  approval  of  the  chief  justice  and  the  assent  of 
their  sureties.  This  note  was  already  at  interest  upon  mort- 
gage on  real  estate,  and  if  approved  by  the  chief  justice,  the 
guardian  was  under  no  obligation  to  proceed  to  collect  it  till  it 
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was  the  pleasure  of  the  obligors  to  pay  it;  when,  according  to 
his  .statutory  obligation  of  duty,  he  was  required  to  place  it 
again  in  a  similar  condition.  Without  the  approval  of  the 
chiel  justice,  he  had  no  legal  right  to  release  the  mortgage  to 
the  vendee  at  the  sale  by  the  administrator,  and  thus  attempt 
to  confer  upon  him  a  right  to  convey  the  fee  to  Dibrell,  the 
appellee,  one  of  the  sureties  of  that  vendee  at  the  adminia- 
trator's  sale.  This  arrangement  of  the  guardian,  in  which  he 
took  the  individual  notes  of  the  two  sureties  in  lieu  of  the 
original  note,  and  released  the  mortgage  executed  by  the  ven* 
dee,  finds  no  warrant  either  in  law  or  in  equity.  It  accom- 
plished in  legal  contemplation  just  nothing  at  all,  and  leaves 
the  whole  matter  in  statu  quo;  and  no  equities  are  created  in 
favor  of  the  sureties,  except  so  feur  as  they  may  have  actually 
paid  over  any  portion  of  the  original  purchase-money  to  the 
proper  person  for  the  use  and  benefit  of  those  minor  heirs. 
This  is  the  legal  aspect  of  the  case. 

In  equity,  the  dealing  of  guardians  with  the  estates  of  their 
wards  is  watched  over  with  a  vigilant  jealousy  by  the  cban* 
cellor.  And  while  the  chancellor  will  often  uphold  and  ratify 
contracts  and  arrangements  made  by  the  guardian  which  are 
for  the  interest  of  his  ward,  although  there  may  be  no  au- 
thority or  express  sanction  of  law  for  the  special  course  he 
may  have  pursued,  yet  if  such  contract  or  arrangement  be 
detrimental  to  the  estate  of  the  ward,  it  is  the  province  and 
the  duty  of  courts  of  equity  to  vacate  and  set  it  aside.  It 
is  upon  a  similar  principle  of  natural  justice  that  the  infuit 
or  minor  when  he  attains  his  majority  is  permitted  to  make 
his  election  to  adopt  and  confirm  the  contracts  of  his  guardian 
without  authority  of  law  in  and  about  his  estate,  when  they 
are  to  his  advantage,  and  to  repudiate  them  if  he  deem  them 
injurious.  If  the  guardian  sell  the  land  of  his  ward  without 
being  authorized  by  law,  the  ward  has  his  election  to  accept 
the  price  or  reclaim  the  land  when  he  comes  of  age,  no  matter 
who  has  become  the  purchaser.  This  being  our  view  of  both 
the  law  and  the  equity  of  the  case,  the  infiEmts  or  minors  whose 
property  is  involved  occupy  the  position  in  court  of  wards  of 
chancery,  and  it  is  the  duty  of  the  court  to  protect  their  in- 
terest in  this  litigation  by  using  its  discretion,  as  the  minors 
would  have  a  right  to  use  theirs  at  majority  in  adopting  or 
repudiating  the  act  of  the  guardian  in  his  formal  release  of 
the  mortgage.  Such  release  was  obviously  prejudicial  to  the 
interest  of  the  minors,  and  ought  to  be  repudiated.     The 


Oct.  1868.]  HuLLSB  V.  Lamda.  529 

guardian  had  no  legal  right  to  make  it.  The  case  is  there* 
fore  reversed. 

Bat  as  from  the  view  we  take  of  the  case  there  is  no  ven- 
dor's lien,  but  the  right  rests  in  equity  upon  the  n/ortgage, 
which  is  not  made  a  part  of  the  record,  though  admitted  to 
exist  in  the  pleadings,  it  is  remanded,  with  instructions  to  the 
court  below  to  grant  leave  to  the  plaintiff  to  amend  his  petition 
by  introducing  the  mortgage  and  seeking  its  foreclosure  and 
the  subjection  of  the  land  to  the  payment  of  the  residue  of 
the  purchase-money  due  upon  the  mortgage  executed  at  the 
administrator's  sale. 

Beversed  and  remanded. 

CNjabdiav,  DoTm  ov  towabd  Wabd's  Braxs,  and  power  of  eqnity 
anrz  Ai0  t.  JSToi^  94  Am.  Bea  708^  and  note  716|  Tomiumd  t.  KemiaU^TI 
U.  AH  and  note  530. 

Insun's  FtowxB  to  Avinac  on  DaArmuc  act  of  guardian,  upon  arm- 
ing a*  agei  CarpmOer  ▼.  MeBride^  62  Am.  Deo.  379. 

QgaawAW  oAjnun  RiTiBAsa  Sioauir  BxLONonro  to  hb  Winh  DApvO 
V.  BmMK  40  Tax.  44B,  dting  the  pdndpal 


MULLBB   V.   LaNDA. 

[81  TaxAl,  9S6w] 

Wmmm  BoomABT  mn'WMBU  Two  Ripabiax  Posshmbb  ia  a  freah-watar 
ahenm,  the  middle  thereof  is  the  lineal  partition  between  them,  unleaa 
bj  the  ezpraai  terma  of  the  grant  to  the  first  poaaeaeor  thia  oonolnaion  of 
hwr  ia  exdnded. 

ViNnoa  OwHnro  LAin>  oh  Both  Smis  ov  Stbxam  oonTeya  land 
one  aide  hy  ▼erhal  agreement  to  one  Tondee,  and  oonveya  the  land  on 
the  other  aide  to  another  vendee  by  deed  containing  no  direct  avowal  of 
a  pmpoae  to  convey  the  whole  bed  of  the  stream  to  the  latter,  each  ven- 
dee will  take  to  the  thread  or  middle  of  the  stream. 

BomniABOB  to  Laitimi  asm  Fdcxd  akd  EnABLisHED  by  defiidte  monn« 
inenta»  either  natnral  or  artificial,  and  they  may  be  established  by  parol 
ptoot  but  proof  ia  not  admissible  to  alter  or  vary  the  legal  import  of 
these  monnmentSi  when  they  have  not  been  so  altered  or  varied  in  the 
terms  of  the  written  contract  or  deed. 

OF  fikiBvai  no  kot  always  have  Mathxicatioal  DxrncmoN,  length 
without  breadth.  They  are  aa  broad  as  the  rivers  and  pass- ways,  which 
are  appropriated  aa  monuments  for  public  as  well  aa  private  convenience, 
and  when  so  used  in  adjusting  the  legal  rights  of  parties  by  them,  the 
FT^'^^^i  whether  of  a  river,  creek,  spring,  or  pass-way,  fixes  the  limita* 
tko  of  the  righta  of  parties,  unless  otherwise  expressly  provided  for  in 
the  grant. 

LfJuvonoN  IB  OsTADixn  to  Stat  what  ia  conceived  through  mia- 
take  to  be  an  unwarranted  use  of  property  in  litigation^  plaintiff  ia  not 
An.  Daa  Vol.  XCVm— 84 
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liabla  to  esmnplaix  damages,  bot  only  tha  actual  damage  whidi  deted- 
aat  may  have  mitaiaad  by  reaeon  of  the  wroogfal  suing  oat  of  the  »• 
jmiotion. 

Thb  ^opinion  states  the  hcts. 
Wadder  and  Upgon^  for  the  appellant 
Ireland  and  WhiUj  for  the  appellee. 

By  Courti  Ldydsat,  J.  It  is  a  principle  of  law  too  well  set- 
tled to  be  now  disturbed,  that  when  a  fresh-water  stream  is 
made  the  boundary  between  two  riparian  possessors,  the  mid- 
dle of  the  stream  is  the  lineal  partition  between  them,  unless 
by  the  express  terms  of  the  grant  to  the  first  possessor  this 
conclusion  of  law  is  excluded.  This  is  a  contest  between  two 
riparian  possessors  of  land  on  the  opposite  sides  of  Comal 
creek  or  river,  called  Comal  Spring,  for  the  right  of  use  of  the 
flowing  water  in  the  stream,  each  deriving  his  title  to  the  soil 
from  the  same  vendor  at  different  periods  of  time,  and  each 
calling  for  the  stream  as  a  part  of  the  boundary  of  his  terri- 
tory. From  the  proof  in  the  case,  it  appears  that  the  appellee, 
under  a  verbal  purchase  from  the  common  vendor,  went  into 
actual  possession  of  his  portion  of  the  land  prior  to  the  pur- 
chase of  the  appellant,  and  continued  in  that  possession  down 
to  the  institution  of  this  suit;  that  this  verbtJ  purchase  was 
afterwards  ratified  and  confirmed  by  the  vendor  by  a  deed  of 
conveyance,  but  not  until  some  years  after  a  sale  and  convey- 
ance by  the  vendor  of  the  land  on  the  opposite  side  to  the 
appellant.  Now,  there  can  be  no  question,  if  the  vendor  of 
each  of  these  parties  litigant  had  desired  to  do  so,  he  might 
have  conveyed,  in  express  terms,  by  his  deed  to  the  appellant, 
the  land  to  the  east  or  southeast  bank  of  the  Comal,  notwith- 
standing the  previous  verbal  sale  to  the  appellee  of  a  part  of 
the  land  on  that  side,  with  the  stream  as  one  of  its  boundaries. 
It  would  only  have  been  a  disaffirmance  pro  ianto  of  his  con- 
tract with  the  appellee,  which  he  had  the  right  to  make,  as 
by  the  statute  of  frauds  the  appellee  was  precluded  from  en- 
forcing his  contract  against  his  vendor. 

The  only  question  therefore  for  the  determination  of  the 
court  is  the  intention  of  the  vendor,  as  disclosed  by  his  deed 
to  the  appellant  This  involves  simply  the  proper  constroo 
tion  of  the  language  of  the  deed  with  reference  to  the  estab- 
lished rules  of  law.  The  deed  to  the  appellant  bears  date  the 
fourteenth  day  of  June,  1847.  The  deed  to  the  appellee  bears 
date  the  fifteenth  day  of  July,  1852.    The  possession,  how- 
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ever,  of  th6  land  pmohased  by  the  appellee  under  the  verbal 
contract  was  taken  by  him  m  February,  1847,  and  he  was  io 
poeeession  at  the  time  of  the  sale  and  conveyance  to  appellant. 
Was  it,  then,  the  intention  of  the  vendor  to  make  the  east  or 
floatheast  bank  of  the  Comal  the  boundary  of  the  land  con- 
veyed to  the  appellant?    Or  was  it  the  purpose  of  the  vendor 
simply  to  make  the  stream  the  line?    Is  there  such  an  am- 
biguity in  the  language  of  the  deed  as  to  require  proof  aliijmde 
to  ascertain  the  real  purpose  of  the  contracting  parties?    The 
deed,  in  defining  the  boundary,  uses  this  language:  "  Begin- 
ning at  the  comer  of  said  Merriwether  (the  first  vendee),  at 
the  head  spring  of  the  Comal,  and  running  thence  with  the 
lines  of  said  Merriwether  and  the  German  Emigration  Com- 
pany to  the  line  of  Jos^  Veramendi;  thence  along  said  line  of 
Job6  Veramendi  until  it  intersects  with  the  extension  of  the 
south  side  of  Murchison  Street  in  Comal  town;  thence  along 
said  extension  until  it  crosses  the  most  northern  spring  of 
Comal  Spring;  thence  down  the  main  channel  of  the  Comal 
Spring  to  Milbum;  and  thence  along  the  most  left-hand  chan- 
nel thereof  to  the  most  western  cross  street  in  the  town  of 
Comal,  called  Elizabeth  Street,"  etc.    This  is  all  the  boundary 
necessary  to  be  recited  and  construed  in  the  determination 
of  this  controversy,  as  there  is  nowhere  in  the  deed  a  direct 
avowal  of  a  purpose  to  convey  the  whole  bed  of  the  stream  to 
the  appellant.    The  boundaries  of  all  lands  are  fixed  and 
established  by  certain  definite  monuments,  which  are  either 
natural  or  artificial.    The  existence  of  these  monuments  upon 
or  around  the  land  may  be  established  by  parol  proof.    But 
no  proof  can  be  allowed  to  alter  or  to  vary  the  legal  import  of 
these  monuments,  when  it  has  not  been  so  altered  and  varied 
in  the  terms  of  the  written  contract,  much  less  ought  it  to  be 
tolerated  in  reference  to  the  solemn  and  deliberate  stipulations 
in  a  deed. 

What,  then,  are  the  monuments  set  forth  in  the  deed  to  the 
appellant?  They  are  the  natural  object,  the  head  spring  of  the 
Comal;  the  artificial  objects,  the  lines  of  Merriwether  and  the 
emigration  company;  the  artificial  line  of  Jos^  Veramendi,  and 
the  artificial  extension  of  the  south  side  of  Murchison  Street  in 
Comal  town;  the  natural  objects,  the  northern  spring  of  the 
Comal,  the  main  channel  of  the  Comal,  Milbum  Street,  and 
lastly,  the  left-hand  channel  from  thence  to  Elizabeth  Street, 
which  is  the  last  monument  necessary  to  be  alluded  to  for  a 
proper  legal  adjustment  of  this  controversy.    The  solution  of 
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the  difficulty  depends  upon  a  correct  understanding  of  the  true 
import  of  that  portion  of  the  boundary  set  fort  has  '^  thence  alcmg 
said  extension  till  it  crosses  the  most  northern  spring  of  Comal 
Spring."  What  extension  is  here  meant?  Obviously,  it  is  the 
extension  of  the  south  side  of  Murchison  Street,  and  not  the  line 
which  the  surveyor  was  then  running,  if  it  was  so  run  to  obtain 
the  field-notes  preparatory  to  making  the  deed;  nor,  if  it  were 
not  so  run  by  the  surveyor,  was  it  the  line  which  the  vendor 
had  in  his  mind's  eye  or  was  running  out  in  his  imagination 
for  the  investiture  of  the  title  in  his  vendee;  but  it  was  none 
other,  according  to  grammatical  rules  and  all  fair  and  reason- 
able construction,  than  the  extension  of  the  south  side  of 
Murchison  Street,  which  was  contemplated  and  described  as 
crossing  the  head  spring  of  Comal,  and  the  limitation  '^till'' 
it  80  crossed  was  merely  intended  definitely  to  designate  the 
natural  object  called  for, — ''the  head  spring."  This  view  of 
this  special  call  is  confirmed  by  the  language  of  the  preceding 
call,  which  shows  conclusively  that  the  word  ''  extension  "  is 
applied  in  both  instances  to  these  artificial  monuments  of  the 
survey, — the  Veramendi  line  and  Murchison  Street.  The  per- 
sonal pronoun  ''  it "  in  the  latter  of  these  two  calls  can  only 
have  reference  to  the  extension  of  Murchison  Street,  and  not 
to  the  actual  boundary,  as  contemplated,  of  the  land  conveyed 
by  the  deed« 

It  must  be  remembered  that  in  legal  parlance  the  lines  of  a 
survey  do  not  always  have  a  mathematical  definition,  length 
without  breadth.  They  are  as  broad  as  the  rivers  and  pass- 
ways,  which  are  appropriated  as  monuments  for  public  as  well 
as  private  convenience.  But  when  so  used  in  adjusting  tho 
legal  rights  of  parties  by  them,  the  center  or  middle  of  them, 
whether  a  river,  a  creek,  a  spring,  or  a  pass-way,  fixes  the 
limitation  of  the  rights  of  parties,  unless  otherwise  expressly 
provided  for  in  the  feoffments  We  therefore  conclude  in  this 
case  that  the  thread  of  the  stream  of  the  Comal  is  the  limit  of 
the  rights  of  these  parties  on  that  boundary.  The  whole 
question  being  involved  in  the  construction  of  the  deed  from 
the  common  vendor  to  the  appellant,  we  deem  it  unnecessary 
to  go  into  an  investigation  of  the  other  questions  raised  on  the 
trial,  except  as  to  the  question  of  damages  which  is  mooted  in 
the  cross-appeal  of  the  appellee. 

On  this  point  we  are  equally  clear  in  our  convictions.  The 
error  assigned  by  the  counsel  for  the  appellee,  that  the  court 
refused  to  admit  proof  on  the  trial  in  support  of  a  claim  for 
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exemplary  or  "  corrective  "  damages,  is  not  sustained  by  the 
law.  Any  actual  damage  which  the  appellee  may  have  sus- 
tained by  reason  of  the  wrongful  suing  out  of  the  injunction 
was  a  proper  subject  of  inquiry  under  the  plea  in  reconvention. 
But  to  predicate  or  charge  malice  for  the  obtention  [obtaining?]} 
of  an  injunction  to  stay  what  might  be  conceived  to  be,  how- 
ever mistakenly,  the  unwarranted  uses  of  property  in  litigation, 
would  be  productive  of  more  mischief  than  the  statute  of  in- 
junction was  even  intended  to  remedy.  We  think  it  needless 
to  elaborate  the  legal  principles  involved  in  the  question  thus 
raised. 

Upon  the  whole,  therefore,  we  feel  constrained  to  aflSrm  the 
judgment  of  the  court  below. 

Judgment  affirmed. 

LiNDSAT,  J.,  in  response  to  the  petition  for  rehearing.  We 
have  carefully  examined  the  petition  presented  by  the  counsel 
for  the  appellant  for  a  rehearing  in  this  case.  Notwithstand- 
ing the  very  able  and  ingenious  criticism  of  the  opinion  of 
the  court,  and  the  elaborate  and  plausible  manner  of  applying 
the  law  to  the  facts  in  the  case,  we  can  discover  no  sufficient 
reason  to  doubt  the  justness  of  the  conclusions  at  which  we 
arrived  in  the  opinion  delivered  in  the  cause.  It  is  supposed 
by  the  learned  counsel  in  the  argument,  orally,  by  brief,  and 
in  the  petition  that  as,  from  the  announcement  in  the  deed,  it 
was  the  purpose  of  the  vendor  to  convey  land  on  both  sides  of 
the  Comal,  ergo^  he  did  convey  the  whole  bed  of  the  stream. 
But  it  should  be  recollected  that  the  deed  does  actually 
convey  land  on  both  sides  of  the  stream.  It  is  not,  however, 
necessarily  on  both  sides  at  the  point  where  the  controversy 
originated.  The  line  leaves  the  stream  below  the  disputed 
territory,  and  actually  embraces  land  in  the  boundary  of  the 
survey  below  the  land  of  the  appellee.  So,  in  fact,  the  deed 
does  what  the  vendor  professed  to  be  his  purpose, — convey  land 
on  both  sides  of  the  stream.  This,  therefore,  conflicts  in  no 
degree  with  the  opinion. 

It  is  further  urged  that  the  witness  who  testified  as  to  the 
date  of  the  appellee's  possession  was  mistaken;  because  an- 
other witness,  who  laid  off  the  town  of  Comal,  and  delineated 
a  map  of  it  shortly  after,  stated  some  physical  circumstances 
in  connection  with  the  land  which  was-  contradictory  to  hia 
statements.  The  first  witness  swears  positively  and  affirma- 
tively to  the  iact    His  credibility  was  not  directly  assailed 
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It  was  the  piovinoe  of  the  jary  to  judge  of  the  weight  to  be 
attached  to  the  testimony  of  each  of  the  witnesses;  and  un- 
less it  was  made  clearly  manifest  that  the  jury  had  grossly 
abased  their  privilege  of  thus  judging,  it  would  be  an  abuse 
of  the  discretion  of  this  court  to  undertake  to  control  their 
judgment  by  disturbing  their  verdict.  Wherefore  the  motion 
for  a  rehearing  is  oyerruled. 


RffABiAif  Pbopristob  OF  Lavd  BoxnTDBD  by  a  fresh-water  stieain  takes 
to  the  middle  thereof:  Waihar  ▼.  Shepard$on,  66  Am.  Deo.  SSM^  and  note  830; 
Jikode§r.  WMlehead,  U  Id.  eZl;  and  hia  title  camiot  be  limited  to  the  edge 
of  the  atream,  milen  there  ie  aa  ezpreaa  ezoeptioa  in  the  grant  to  that  efleets 
Pauiw.  Carver,  07  Id.  413;  and  note  417. 

Gall  m  Dxkd  or  Bivxa  as  Bousdabt  inolndes  title  to  the  middle  of 
the  etream:  BraeheU  t.  Permm»  Ufknowi,  87  Am.  Deo.  648. 

SuBVsn,  EmfiOT  ov  on  Dkkd  oalling  for  river  aa  a  bonndacy:  JTortia  t. 
CMJn,  88  Am.  Dea  896^  and  note  701. 

Pabol  EviDXirai  is  AmmwrBLS  to  prore  boondary:  UtA^ierpf  t.  Cb»- 
eeer^f  Ume^  70  Am.  Deo.  67,  note  61;  NfMrnam  ▼.  iMer,  84  Id.  98;  bat  not 
to  contral  onlla  of  eonne  and  dietanoe  in  the  deed:  IFyime  ▼.  ^feaaawfer,  47 
Id.826i 


Emerson  v.  Navabbo. 

|nTnAa,8Si.] 

MiiCAS%  AoanoHT,  ahd  Fraud  abb  Subjboib  of  Equixablb  Jubisdhv 
tion;  but  a  mere  mistake  of  law,  without  other  oonaideratioiis,  ia  not 
generally  groond  for  reliel 

Wjseakb  of  Material  Fact  of  whioh  the  party  waa  ignorant  at  tiie  time 
wiU  be  relieved  againat  in  eqnity. 

Wbbbs  Vimdor  Bkuxves  that  Hb  n  Sbllimo,  and  the  vendee  that  be  is 
baying,  a  definite  and  apeoifio  one  third  of  a  leagne,  anrvey  of  land  and 
a  deficit  in  quantity  is  oanaed  by  the  oonfliet  of  the  aorvey  with  an  older 
and  better  titie,  unknown  at  the  time  to  either  of  the  contracting  par* 
tiea,  it  ia  aadh  mistake  of  fact  aa  to  entitie  the  Tondee  to  reooiver  the 
amount  paid  for  the  deficit. 

Wbbrb  thbrb  is  DEnarr  in  Laitd  Pubohassd  nr  Gross  aa  containing  a 
oertain  number  of  acres,  equity  wiU  withhold  any  oompenaation  and 
damagea,  because  the  vendee  had  the  means  afforded  him  at  the  time  of 
hia  contract  to  detect  the  deficit. 

Dbfuhition  Takxn  bt  Mutual  Aobbbubnt  between  partiea  in  a  former 
suit  between  them,  and  embracing  the  aamo  aubject-matter,  ia  admiaai- 
ble  in  a  aubaequent  auit,  in  the  abaence  of  proof  that  the  wHnesa  could 
be  personally  produced. 

Wbbbb  thbrb  is  Mutual  abb  Inkoosrt  Mibtakb  on  the  part  of  both 
vendor  and  vendee  aa  to  the  quantity  of  land  named  in  a  daed,  the  stat- 
ute of  limitationa  begins  to  run  against  the  vendee  from  the  discovery  of 
the  miatake,  and  not  from  the  date  of  the  deed. 
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Ths  facts  are  stated  in  the  opinion. 

and  Moore  and  Oreen^  for  the  plaintiff  in  error. 


By  Court,  Lindsat,  J.  This  suit  was  brought  by  the  plain- 
tiff in  error  to  recover  a  part  of  the  consideration  paid  for  a 
tract  of  land  to  the  defendant  in  error,  upon  the  alleged  ground 
that  it  was  an  overpayment,  or  rather,  a  payment  made  under 
a  mutnal  mistake  by  both  vendor  and  vendee.  No  actual 
firaud  is  alleged,  or  attempted  to  be  set  up  and  proved. 

The  plaintiff  reoeived  a  conveyance  from  the  defendant  for 
one  third  of  a  league  of  land,  set  out  by  metes  and  bounds, 
and  paid  the  full  consideration,  according  to  the  contract,  for 
that  amount  of  land.  Subsequently,  however,  by  actual  sur- 
vey, it  was  found  that  there  was  a  deficit  in  the  land  of  235 
acres,  by  reason  of  a  conflict  with  another  survey,  covered  by 
a  superior,  older,  and  paramount  title.  The  plaintiff  instituted 
this  action  to  recover  the  excess  of  payment  for  the  235  acres, 
which  he  alleged  to  be  more  valuable  in  quality  than  any  like 
portion  of  the  survey,  and  he  therefore  sought  to  recover  an 
amount  proportionate  to  that  superior  value. 

The  action  was  brought  on  the  twenty-ninth  day  of  January, 
1859.  The  deed  for  the  land  was  executed  and  delivered  on 
the  first  day  of  April,  1852. 

On  the  trial  of  the  cause,  two  questions  were  raised,  and  are 
made  in  the  assignment  of  errors,  and  demand  our  considera- 
ti^: — 

1.  Did  the  oomrt  err  in  excluding  a  deposition  taken  by 
agreement  of  parties  in  a  former  suit  between  the  same  iden- 
tical parties  in  relation  to  the  same  identical  subject-matter? 

2.  In  reference  to  the  statute  of  limitation,  pleaded  by  the 
defendants,  did  the  court  err  in  charging  the  jury  that  the 
statute  began  to  run  from  the  date  of  the  deed,  and  not  from 
the  discovery  of  the  mistake? 

Mistakes,  as  well  as  accidents  and  frauds,  are  certainly  sub* 
jects  of  equitable  jurisdiction,  and  courts  will  take  cognizance 
of  them  as  such.  It  is  true,  mistakes  of  law  generally,  upon 
principles  of  public  policy,  are  not  sufficient  grounds  for  relief. 
A  mere  mistake  of  law,  without  other  considerations,  and  di- 
vested of  all  other  circumstances,  is  no  foundation  for  the 
interposition  of  the  courts.  But  there  are  certain  mixed 
questions  of  law  and  fact,  such  as  ignorance  of  law,  admixed 
with  misrepresentation,  imposition,  undue  confidence,  undue 
influence,  mental  imbecility,  or  surprise,  which  may  strip  a 
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party  of  any  undue  advantage  which  be  may  seek  to  protect 
himself  under  by  this  general  principle  of  the  law. 

Mistakes  of  fact,  howeyer,  as  laid  down  by  Justice  Story, 
as  well  as  other  elementary  writers,  where  the  fact  is  a  ma- 
terial one,  of  which  the  party  was  ignorant  at  the  time  of  the 
contract,  are  always  ''  voidable  and  relievable  in  a  court  of 
equity." 

In  this  case,  there  seems  to  have  been  an  innocent  and  mu- 
tual mistake  of  a  very  important  fact  by  both  parties.     The 
one  thought,  no  doubt,  he  was  selling  and  conveying  one 
of  a  league  of  land,  and  the  other  honestly  believed  he 
buying  and  getting  a  good  title  to  that  amount  of  land  fiom 
the  exhibition  of  the  muniments  of  title  to  it  by  the  vendcur. 
This  purchase  was  not  what  is  denominated  a  purchase  in 
gross.    It  was  for  a  definite  and  specific  amount  of  land, — one 
third  of  a  league  of  land, — and  is  unlike  the  purchase  of  a  tract 
of  land  with  courses  and  distances  defined,  and  simply  esti- 
mated to  contain  a  prescribed  number  of  acres.    Such  a  pni^ 
chase  would  be  regarded  as  a  purchase  in  gross.    And  if  then 
should  turn  out  to  be  a  deficit  in  the  land,  in  such  a  case  equity 
would  withhold  any  compensation  and  damages,  because  the 
purchaser  has  the  means  afibrded  him  at  the  time  of  his  wor 
tract  to  detect  that  deficit.    By  reasonable  diligence,  it  was  in 
the  power  of  the  purchaser  to  ascertain  the  fact.    If  by  cul- 
pable negligence  he  &il8  to  do  so,  he  will  not  be  relieved, 
because  the  law  always  aids  the  vigilant,  and  not  those  who 
slumber  over  their  rights.    If  the  boundaries  of  the  land  set 
forth  in  the  deed  did  not  contain  the  quantity  of  land  declared 
to  be  sold,  the  purchaser  would  be  entitled  to  no  rehef,  be> 
cause  it  was  in  his  power  to  make  the  estimation  and  dete^ 
mine  the  matter  for  himself.    Failing  to  do  so,  it  would  be  an 
injury  superinduced  by  his  own  culpable  negligence,  for  which 
the  vendor  could  not  be  held  responsible.    But  such  is  not  ths 
case  here.    The  quantity  purchased  was  definite;  the  desig- 
nated boundaries  in  the  deed  embraced  that  quantity,  and  the 
deficit  in  quantity  was  caused  by  the  conflict  and  interference 
of  a  survey  with  an  older  and  a    better  title,  which  wu 
unknown  at  the  time  to  both  the  contracting  parties.   In  socb 
caseS|  the  law  does  and  should  afibrd  relief.    Such  relief  hai 
been  usually  afforded  as  incidents  in  suits  for  specific  perform- 
ance or  the  rescission  of  contracts.    But  under  our  system, 
this  remedy  may  be  had  by  a  direct  proceeding  for  compensa* 
tion  and  damages. 
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1.  UpoQ  the  question  presented  for  our  consideration, 
whether  the  court  erred  in  the  exclusion  of  the  deposition 
taken  by  agreement  of  {parties  in  a  former  suit  between  the 
same  identical  parties,  in  relation  to  the  same  identical  sub- 
ject-matter, we  may  remark  that  we  cannot  perceive  the  prin* 
ciple  of  law  by  which  the  court  excluded  this  deposition. 

It  is  laid  down  by  Greenleaf,  as  well  as  other  writers  upon 
evidence,  that  all  that  is  wanting  in  the  use  of  a  former  judg- 
ment or  a  former  deposition  is  mutuality  between  the  parties. 
Yet  the  rule,  he  says,  in  regard  to  depositions,  is  applied  with 
more  latitude  of  discretion  than  in  the  case  of  judgments.  A 
perfect  identity  of  parties  is  not  necessary  in  depositions. 
Philosophically  considered,  the  essential  matter  is.  Had  the 
opposite  party  a  fair  opportunity  for  the  cross-examination  of 
the  witness  upon  the  points  involved  in  the  controversy  ?  If 
so,  he  ought  not  to  be  heard  to  object  to  the  testimony, 
whether  he  availed  himself  of  his  right  of  cross-examination 
or  not,  unless  he  can  assail  it  by  other  testimony.  In  this 
case,  the  deposition  was  taken  by  agreement  of  parties.  It  is 
a  presumption  of  law  that  he  must  have  known  what  that 
witness  would  prove;  and  if  it  were  not  true,  he  stood  pre- 
pared to  contradict  it  by  better  evidence.  The  introduction  of 
this  deposition  was  like  the  introduction  of  a  living  witness 
upon  the  trial,  of  which  he  was  not  bound  to  apprise  the  oppo- 
site party,  because,  when  introduced,  he  had  the  right  of 
croea-examination.  But  that  right  had  already  been  exer- 
cised in  reference  to  the  deposition,  or  at  least  he  had  had 
an  opportunity  to  exercise  it  when  the  consent  was  given  to 
take  it. 

We  know  of  no  principle  of  the  common  law  which  would 
exclude  the  deposition.  Nor  are  we  advised  of  the  existence 
of  any  statute  of  the  state  which  demanded  its  exclusion. 
The  act  of  the  20th  of  December,  1836  (Paschal's  Digest,  art. 
3706),  declares  that ''  the  common  law  of  England,  as  now 
practiced  and  understood,  shall,  in  its  application  to  juries 
and  evidence,  be  followed  and  practiced  by  the  courts  of  this 
republic,  so  far  as  the  same  may  not  be  inconsistent  with  this 
act,  or  any  other  law  passed  by  this  Congress." 

We  are  not  aware  of  any  statute  in  this  state  inconsistent 
with  the  application  of  the  common  law  made  in  this  case. 
We  are  therefore  of  opinion  that  the  court  did  err  in  exclud- 
ing the  deposition  offered.  As  no  statement  is  made  by  the 
judge  in  the  bill  of  exceptions  why  the  deposition  was  ex- 
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eluded,  we  must  presume  that  the  witness  could  not  be  per- 
sonally produced,  so  as  to  get  his  testimony  viva  voce;  and 
the  opinion  of  the  court  was  based  upon  the  idea  that  the  de- 
position was  admissible  under  no  circumstances. 

2.  Did  the  court  err  in  charging  the  jury  that  the  statute  of 
limitation  began  to  run  from  the  date  of  the  deed,  and  not 
from  the  discovery  of  the  mistake?  It  must  be  borne  in  mind 
that  the  right  sought  in  this  proceeding  is  an  equitable  right. 
It  is  not  founded  upon  positive  law;  it  is  no  breach  of  con- 
tract; it  arises  from  no  default  of  duty  in  the  party  defendant. 
But  it  is  based  upon  the  equitable  principle  that  the  defend- 
ant has  got  by  the  rule  something  which  he  ought  not  consci- 
entiously to  retain;  that  he  has  got  something  for  nothing, 
arising  out  of  the  mutual  and  innocent  mistake  of  both  par- 
ties; that  the  holding  on  to  the  price  of  235  acres  of  land 
which  the  purchaser  did  not  get  by  his  purchase  is  uncon- 
scientious, and  therefore  ought  to  be  adjusted  by  the  principles 
of  equity,  and  not  by  the  rules  of  law.  This  case,  therefore, 
must  be  tested  by  the  principles  of  equity.  It  is  said  that 
equity  acts  by  analogy  to  the  rules  of  law.  And  wherever  it 
acts  upon  cases  where  the  rules  of  law  are  positive,  then 
equity  follows  the  law,  according  to  a  imiversally  acknowl- 
edged maxim  in  all  such  cases.  But  it  is  bound  by  no  such 
rule  of  limitation  where  the  law  is  silent.  The  law  is  not  a 
forum  of  conscience,  but  of  fixed  and  inflexible  rules. 

What  principle  of  equity,  then,  will  govern  in  this  case? 
We  must  go  to  courts  of  equity  to  ascertain  what  rule  is  to 
govern  in  a  matter  so  exclusively  a  thing  of  conscience  and 
of  equalizing  justice.  Justice  Story  says:  '^  The  question  often 
arises,  in  cases  of  fraud  and  mistake,  etc.,  under  what  circum- 
stances and  at  what  time  the  bar  of  the  statute  of  limitation 
begins  to  run.  In  general,  it  may  be  said  that  the  rule  of 
courts  of  equity  is,  that  the  cause  of  action  or  suit  arises  when 
and  as  soon  as  a  party  has  a  right  to  apply  to  a  court  of 
equity  for  relief.  In  cases  of  fraud  or  mistake,  it  will  begin 
to  run  from  the  time  of  the  discovery  of  such  fraud  or  mis- 
take, and  not  before."  This  is  in  consonance  with  reason  and 
the  true  philosophy  of  remedial  justice,  and  certainly  ought 
to  obtain  in  every  forum  where  it  is  undertaken  to  be  dis- 
pensed. The  principle  thus  announced  by  American  author- 
ity is  fortified,  too,  by  English  precedent,  by  a  jurist  of  a  like 
enlightened  sense  of  distributive  justice.  Baron  Alderson 
maintains  that  'Hhe  statute  of  limitation  does  not  abeo- 
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Intely  bind  conrts  of  equityi  but  they  adopt  it  as  a  rule  to 
assist  their  discretion.  In  cases  of  fraud,  however,  they  hold 
that  the  statute  runs  from  the  discovery,  because  the  laches  of 
the  plaintiff  commences  from  that  date,  on  his  acquaintance 
with  all  the  circumstances.  In  this  courts  of  equity  differ 
fix>m  courts  of  law,  which  are  absolutely  bound  by  the  words 
of  the  statute."  In  the  same  connection  he  superadds,  "  Mis- 
take is  in  the  same  rule  as  fraud,"  which  was  then  the  special 
subject  under  his  consideration. 

Thus  it  will  be  perceived  by  the  highest  authority,  and  from 
the  sources  from  which  we  discover  the  lights  and  the  land- 
marks for  our  judicial  guidance,  the  doctrine  is  fully  and  dis- 
tinctly recognised,  and,  as  it  were,  authoritatively  announced, 
that  in  eases  of  fraud  and  mistake  the  statute  of  limitation 
does  not  begin  to  run  imtil  the  fraud  or  mistake  (whichever 
may  be  the  subject  of  judicial  investigation)  is  discovered. 
We  are  therefore  of  opinion  that  the  court  erred  both  in  exclud- 
ing the  deposition  offered,  and  in  the  charge  to  the  jury,  in 
which  he  instructed  them  that  the  statute  of  limitation  began 
to  nm  from  the  date  of  the  deed  of  conveyance.  Wherefore 
the  judgment  of  the  court  is  reversed,  and  the  cause  remanded, 
with  instructions  that  a  new  trial  be  awarded  and  conducted 
in  conformity  with  the  principles  of  this  opinion. 

Reversed  and  remanded. 


P0BB  Mdiakb  oy  Law  Vvatohved  bt  Othxr  CmomtsrAaoEa  wiU  not 
^  relievwl  againit  in  equity:  JTeiiyofi  ▼.  Weitj/,  81  Am.  Deo.  137,  and  note 
i40;  Jordan  t.  StemmB,  81  Id.  666,  note  562;  Mclndoe  y.  BcmeUon,  88  Id.  701; 
Hawrdlt^T.  Warrm,  90  Id.  613;  Freeman  v.  Curtii,  81  Id.  66L 

MnxAKJi  OY  Fact  wnx  bi  Rxuxvkd  against  in  equity:  O'CcnneU  y.  Duhe^ 
94  Am.  Deo.  282;  and  ncte  289;  NobU  ▼.  BtiUU,  92  Id.  442;  Freeman  v.  Ourtii, 
81  Id.  664. 

Sqoitt  will  BnJBVS  vbom  MisTAKa  or  Both  PAsmES  as  to  the  quantity 
of  land  eonyeyed:  (fCkmsM  y.  Dulse,  94  Am.  Deo.  282,  and  note  289;  8rMk 
y.  /Vt  76  Id.  109,  and  note  114;  B^Xknaep  y.  8tale$^  67  Id.  120,  note  130. 

SrATim  or  Ldotations  Bbquto  to  Rvv  from  the  disooyery  of  the  mis- 
take only:  iSmM  y.  i^,  76  Am.  Dea  109;  AdamM  y.  Qwaurd^  76  Id.  622»  and 
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Tolls  v.  Gobbeth. 

.  PITIZAS,  162.] 

WsflP  <Mr  Eamom,  avd  Bookd  eomplj  with  ilia  stotata^  a  motion  U 


villlw 


ov  Laxis  mir]iid&  origxnates  a  spring  fGrmiiig  a  stnam, 
nmoiqg  timng^  his  land  sad  into  tho  Isnd  of  another,  may  divert  tho 
snd  esosa  it  to  overflow  snd  izrigate  Lis  land,  provided  it  re. 
its  natual  chsnniJ  befora  it  cntais  the  land  of  the  lower  pro- 
;  and  he  is  not  liaUe  for  injnzy  to  sacfa  proprietor,  onleas  he 
and  maliomialy  uses  the  stream,  and  takes  mora  water  than  ia 
f or  agricaltoral  pniposes. 
PnorBiiitXK  D  PXBiTiEiD  TO  Kvow  that  the  upper  proprietor  haa 
the  li^t  to  naa  the  water  nmning  throogfa  lua  land  for  inigatian  par- 
poaas^  and  if  he  ereeta  a  mill  on  hia  land,  he  oannot  leeaen  the  npper  pro- 
psietor^a  veatad  lij^iti^  and  the  damagaa  he  may  anstain  an  dammmi 

Ths  opinioD  states  the  fiacts. 
ChaihUer  and  CarUUm^  for  the  appellee. 

By  Courty  MoBBiLLy  C.  J.  A  motion  is  made  in  this  case  bj 
the  defendant  in  eiror  to  dismiss  the  writ  of  error,  because, — 1. 
The  petition  for  the  writ  of  error  is  defective;  and  2.  There  is 
no  legal  bond. 

There  is  nothing  in  the  statutes  defining  the  requisitions  of 
a  petition  for  writ  of  error,  except  what  is  to  be  inferred  from 
fhe  duties  imposed  on  the  clerk  where  it  shall  have  been  filed. 

The  petition  in  this  case  gives  the  name  and  residence  of 
the  opposite  party,  the  county  in  which  the  judgment  was 
obtained,  the  term  of  the  coort,  the  number  of  the  cause  on 
the  docket,  and  the  judgment,  asserts  the  error,  and  requests 
a  citation  to  issue  to  the  defendant  in  error  to  appear  before 
fhe  supreme  court  at  Austin  at  its  next  term,  and  defend  said 
writ,  etc. 

The  bond  is  in  strict  compliance  with  article  1517,  Paschal's 
Digest. 

It  is  doubtful  whether  there  is  a  cause  in  court  more  finee 
from  criticism  as  to  the  subjects  complained  of  than  this. 

The  motion  is  refused. 

The  question  for  adjudication  is,  whether  a  proprietor  of  a 
tract  of  land  in  which  originates  a  spring  forming  a  stream, 
running  in  a  channel  through  his  land  and  into  the  land  of 
another  person,  has  a  right  to  divert  the  stream  from  the  nat- 
ural channel,  and  cause  it  to  overflow  and  irrigate  the  land, 
provided  the  stream  resumes  its  original  channel  before  it 
enters  the  land  of  the  adjacent  proprietor. 


Oct.  ISGS.J  Tolls  v.  Corbeth.  541 

Though  there  has  been  a  multiplicity  of  decisions  relative 
to  riparian  proprietors,  and  volumes  devoted  exclusively  to 
watercourses,  yet  it  is  believed  that  the  land  system  of  Texas, 
as  handed  down  from  the  parent  country,  presents  a  new  point. 
The  books  are  full  of  decisions  upon  controversies  relating  ta 
the  uses  of  watercourses  for  manufacturing  purposes,  but  the 
canse  before  the  court  relates  to  agriculture. 

The  colonization  law  of  Coahuilla  and  Texas,  of  the  24th  of 
March,  1825,  contemplated  that  the  colonists  would  be  stock- 
raisers  and  small  farmers.  The  Mexican  government  also 
knew,  it  is  presumed,  the  importance,  or  rather  the  necessity, 
of  irrigation  for  agricultural  purposes,  especially  in  the  western 
portion  of  the  province.  Accordingly,  we  find  it  decreed,  in 
article  574,  Paschal's  Digest,  that  *' observing  the  distinction 
to  be  made  in  distributing  lands  between  grazing  lands,  or 
those  suitable  for  raising  stock,  and  irrigable  tillage  land,  and 
that  which  is  not  irrigable,  this  law  shall  grant  to  the  contrac- 
tor or  contractors  for  forming  new  settlements  five  sitioB  of 
grazing  land  and  five  labors,  of  which  at  least  one  half  shall 
be  land  not  irrigable,  for  every  hundred  families  they  shall 
introduce  and  establish  in  the  state." 

The  land  law  of  the  state  of  1837,  article  4523,  Paschal's 
Digest,  in  pointing  out  the  duties  of  surveyors,  says:  "He 
shall  also  state,  to  the  best  of  his  knowledge  or  belief,  the  num- 
ber of  labors  of  irrigable  lands,  the  number  of  labors  of  temporal 
or  arable  lands,  and  the  number  of  labors  of  pasture  lands  in 
each  survey." 

The  amount  to  be  paid  was  regulated  by  the  colonization 
law,  article  584,  Paschal's  Digest:  "  The  new  settlers  shall  pay 
to  the  state,  as  acknowledgment  for  each  sitio  of  grazing  land, 
$30;  for  each  labor  not  irrigable,  $2.50;  and  for  each  that  is 
imgable,  $3.50." 

The  act  of  February  10, 1852,  articles  3945  to  3952,  Paschal's 
D^est,  concerning  irrigation  property,  shows  that  the  legisla- 
ture regarded  the  irrigation  of  lands  as  of  primary  importance, 
and  intended  to  carry  out  the  principles  of  the  Mexican  laws. 

Water  was  valuable  for  stock-raising  and  agriculture;  and 
the  fact  that  lands  were  valuable  in  the  ratio  of  their  irrigable 
qualities,  and  that  the  irrigable  lands  were  not  subject  to  a 
monopoly,  is  conclusive  that  the  government,  in  granting  the 
lands,  granted  the  irrigable  rights  and  privileges  thereof. 

We  historically  know  that  the  lands  in  the  western  portion 
of  the  state  are  comparatively,  in  some  seasons,  useless  fof 
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agricultaral  puipoeeB  onlesB  they  are  irrigated.  Indeed,  the 
very  fact  that  the  defendant  in  itds  suit  used  the  stream  for 
irrigation  shows  the  necessity  of  it 

The  pleadings  show  that  plaintiff  had  a  mill  on  his  land, 
and  that  in  dry  seasons  the  water  was  used  by  defendant  to 
such  an  extent  as  to  prove  injurious  to  plaintiff's  machinery. 
There  is  no  allegation  that  defendant  wantonly  or  maliciously 
made  use  of  the  stream^  or  that  he  used  more  than  was  neces- 
sary for  agricultural  purposes.  This  he  had  a  legal  right  to 
do.  Plaintiff  is  presumed  to  know  that  whoever  owned  the 
land  above  and  adjoining  his  land  had  a  right  to  use  the 
water  running  through  it  and  on  it  fi>r  irrigating  the  land; 
and  when  he  erected  his  mill  he  did  notimd  could  not  lessen 
the  defendant's  vested  rights,  and  whatever  damage  he  may 
sustain  is  damnum  absque  injuria. 

In  the  case  of  Rhodes  v.  WhiUhead,  27  Tex.  810  [84  Am. 
Dec.  631],  Chief  Justice  Moore,  in  delivering  the  opinion  of 
the  court,  said:  "  It  may  be  admitted  that  the  purpose  of  irri- 
gation is  one  of  the  natural  uses,  such  as  thirst  of  people  and 
cattle  and  household  purposes,  which  must  absolutely  be  sup- 
plied; the  appropriation  of  the  water  for  this  purpose  would, 
therefore,  afford  no  ground  of  complaint  by  the  lower  proprie- 
tors if  it  were  entirely  consumed." 

The  authorities  cited  from  the  distinguished  courts  of  New 
York,  Massachusetts,  and  England  are  founded  on  the  prin- 
ciple or  maxim,  '*  The  water  runs,  and  let  it  run."  "  Every 
one  has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his 
land  without  diminution  or  alteration."  A  moment's  reflec- 
tion will  enable  any  one  to  see  the  propriety  of  these  maxima 
where  water  is  useful  only  in  its  flow,  and  is  subservient  to 
mechanical  or  manufacturing  purposes.  But  in  a  country  or 
state  where  water  is  useful  for  agricultural  purposes,  and 
where  the  sovereign  power  grants,  for  a  nominal  considera- 
tion, water  for  the  purposes  of  irrigation,  these  maxims  do  not 
apply;  instead  thereof  we  must  substitute,  ''Water  irrigate^ 
and  let  it  irrigate." 

A  great  many  side  issues  were  made  in  this  case,  which 
did  not  properly  arise,  and  therefore  will  receive  no  further 
notice. 

We  would  not  be  understood  as  deciding  to  what  extent  a 
stream  can  be  used  for  irrigating  purposes.  The  relative  rights 
or  exclusive  rights  are  not  befixre  us. 

Judgment  affirmed. 
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Bjobt  to  Dzvxbt  Water  if  Returnkd  to  its  Oriqisal  Channel 
€f<JT  Material  Bdhnutioh:  Ufdon  Water  Co.  v.  Orary,  85  Am.  Dec.  14S,  note 
151;  see  also  notes  citddpoiL 

BiOHT  TO  AnsoPRiATi  Water  lOR  IRRIGATION  PcrRPOSSS.  — This  sabject 
has  been  already  exbaxusdveij  treated  in  this  aeries,  in  the  notes  appended  to 
Beaih  ▼.  WiOiomB,  43  Am.  Deo.  269,  283,  and  Davu  t.  CfttcheU,  79  Id.  G38- 
645;  and  the  rule  dednoed  from  a  snmmary  of  the  cases  there  cited  coinoidss 
with  thai  laid  down  by  ICr.  Goold  in  his  excellent  work  on  waters,  where  it 
la  said,  at  seoiion  217:  "  Tha  right  of  a  riparian  proprietor  to  divert  the  water 
d  a  stream  for  the  pniposes  of  irrigation  is  recognised  in  England,  and  gener- 
ally in  this  ooontiy.    According  to  the  later  dedsions  in  both  oonntries,  this 
is  not  a  natural  want,  authorizing  an  ezdnsiTe  or  undne  appropriation  by  one 
proprietor,  bat  the  nse  of  the  stream  for  this  porpose  must  be  reasonable,  and 
mnst  not  materially  afSMt  the  application  of  the  water  by  other  riparian  pro- 
pristors.    The  extent  of  each  proprietor's  right  to  thos  withdraw  the  water 
depends  npon  the  oiroomstanoes  of  the  case.    The  owner  of  a  large  tract  of 
ponms  land  abatting  on  one  part  of  the  stream  could  not  lawfully  irrigate  such 
land  continually  by  canals  and  drains,  and  so  cause  a  serious  diminution  of 
the  quantity  of  water,  though  there  may  be  no  other  loss  to  the  natural  stream 
tiian  that  arising  from  the  necessary  absorption  and  eraporation  of  the  water 
employed  for  the  purpoee.    If  the  water  used  for  izrigation  is  not  abstracted 
on  a  person's  own  land,  but  is  withdrawn  at  a  distance  above  it,  or  returned 
at  a  distance  below  it,  this  would  hare  a  material  bearing  upon  the  question 
of  reasonable  use  with  respect  to  an  opposite  or  other  proprietor  affected  by 
sneh  diversion.    So  a  riparian  proprietor  who  obstructs  the  stream  by  a  dam 
lor  the  purpose  of  overflowing  and  irrigating  his  land,  or  who  diverts  the 
water  for  such  purpose  excessively,  and  without  returning  the  surplus  into 
the  natoral  channel,  is  liable  to  the  owner  of  a  mill  below,  the  operation  of 
whioh  is  thereby  impeded,  or  to  another  proprietor  below,  who  only  uses  the 
water  for  inigption,  and  is  deprived  of  that  right  to  an  unreasonable  ex- 
tent" 

This  qoestiGin  is  thoroughly  diionssed  in  the  late  and  very  important  case 
of  Xto  V.  ifitfer,  89  OaL  2S5-394»  dedded  by  the  supreme  court  of  Oalifor- 
nia,  April  26, 1886^  where  the  rule  is  tersely  laid  down,  that  "  by  our  law  the 
riparian  proprietors  are  entitled  to  a  reasonable  nse  of  the  waters  of  the 
stream  for  the  purpose  of  irrigation.  What  is  such  reasonable  use  is  a  ques- 
tioa  of  fact^  and  depends  upon  the  circumstances  appearing  in  each  partiou- 
bur  case.*^  After  entering  upon  a  review  of  the  authorities,  the  court  say: 
"Of  eourse,  in  ascertaining  whether  irrigation  is  reasonable,  its  effect  in  de- 
priving the  lower  proprietor  of  natural  irrigation  is  to  be  considered  with  the 
other  eiroumstanoes.  The  question  whether  the  use  is  reasonable  is  not  so 
mneh  whether  the  water  below  is  diminished  thereby  as  whether  the  lower 
proprietor  is  materially  injured  by  the  diminution,  —  injured  by  not  receiving 
the  benefit  in  due  proportion  of  the  enjoyment  to  which  he  and  the  other 
proprietors  are  entiUed.  It  is  obvious  that  the  use  of  water  for  the  purposes 
of  izrigation  always  involves  some  loss  by  evaporation  and  absorption,  and 
aanst  often  result  in  a  sensible  and  clearly  perceptible  reduction  ot  the  quan- 
tity in  the  <Aa««Al  An  entire  diversion  of  a  watercourse  by  an  upper  ripa- 
rian proprietor  (or  a  diversion  of  a  part  of  it)  for  irrigation,  without  restoring 
to  the  <*i»^»w»aI  the  excess  of  the  water  not  actually  consumed,  is  never  al- 
lofwed.  Whether  or  not  a  diversion  of  water  is  reasonable,  is  a  question  not 
ofisn  so  mneh  as  mentioned  by  any  wtiter  or  judge.  The  very  proposition 
the  right  of  the  proprietor  above  te  use  the  water  for  his  own  pur- 
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pcweiy  to  the  ezdiuioii  of  the  proprietors  below,  —  'k  propoaitiop  inoonriiitont 
with  tbo  dootrino  oniTenally  admitted^  that  all  proprietors  hare  the  aam« 
rights." 

The  oonrt^  again  speaking  of  the  upper  riparian  proprietor,  say:  '*He  maj 
make  trenches  to  oondnet  the  water  to  irrigate  his  land,  if  he  retoms  it  with 
BO  other  loss  than  that  which  irrigation  canaed;  ....  nor  do  we  mean  to 
lay  down  that  it  wonld  in  every  case  be  deemed  a  lawful  enjoyment  of  the 
water,  if  it  was  again  returned  into  the  river  with  no  other  diminntion  tiiaa 
that  which  was  caiiaed  by  the  absorption  and  evi^oration  attendant  on  the 
irrigation  of  the  lands  of  the  adjoining  proprietor.  This  must  depend  upon 
the  circumstances  of  each  case.  On  the  one  hand,  it  conld  not  be  permitted 
that  the  owner  of  a  tract  of  many  thonsand  acres  of  porous  soil,  almtting  on 
one  part  of  the  stream,  oonld  be  permitted  to  irrigate  them  oontinnally  by 
canals  and  drains,  and  so  cause  a  serioos  diminntion  of  the  quantity  of  water, 
though  there  was  no  other  loss  to  the  natural  stream  than  that  ariaittg  from 
the  necessary  absorption  and  evaporation  of  the  water  employed  for  that  pur- 
pose; on  the  other  hand,  one's  common  sense  would  be  shocked  by  snppor*x4 
that  a  riparian  owner  could  not  dip  a  watering-pot  into  the  stream  in  order 
to  water  his  garden,  to  allow  his  family  or  his  cattle  to  drink  it.  It  is  en- 
tirely a  question  of  degree,  and  it  is  very  difficult,  indeed  imposaiUe,  to  de» 
fine  precisely  the  limits  which  separate  the  reasonable  and  permitted  use  of 
the  stream  from  its  wrongful  application;  but  there  is  often  no  difficulty  in 
deciding  whether  a  particnlar  case  falls  within  the  permitted  limits  or  not." 

(Further  on  we  find  the  oonrt  again  saying  that  "this  right  to  the  benefit 
and  advantage  of  the  water  flowing  past  his  land  is  not  an  absolute  and  ex- 
clusivo  right  to  the  flow  of  all  the  water  in  its  natural  state,  but  it  ia  a  right 
only  to  the  flow  of  the  water,  and  the  enjoyment  of  it,  subject  to  the  simiUr 
rights  of  all  the  proprietorB  ol  the  bank  on  each  side,  to  the  reasonable  enjoy- 
ment of  the  same  gift  of  providence.  It  is  only,  therefore,  for  an  unreason- 
able and  unanthoriaed  use  of  this  common  benefit  that  an  aotion  will  lie;  for 
such  a  use  it  wilL"  And  the  court  afterwards,  speaking  of  the  extent  to 
which  the  proprietor  may  divert  the  stream  for  the  purpose  of  irrigation,  say: 
"That  a  portion  of  the  water  of  a  stream  may  be  used  for  the  purposes  of 
irrigating  land  we  think  is  well  established,  as  one  of  the  rights  of  the  proprie- 
tors of  the  soil  along  or  through  which  it  passes.  Yet  a  proprietor  eanno^ 
under  color  of  that  rights  or  for  the  actual  purpose  of  irrigating  his  own  land, 
wholly  abstract  or  divert  the  watercourse,  or  take  such  an  unreaeonabie 
quantity  of  water,  or  make  such  unreasonable  use  of  it,  as  to  deprive  other 
proprietors  of  the  substantial  benefits  which  they  might  derive  from  it  if  not 

diverted  or  used  unreasonably The  real  difference  between  the  dassea 

of  uses  is  that  (as  is  assumed)  water  may  be  used  for  ordinary  purposes  with- 
out regard  to  the  effects  of  such  use  in  case  of  deficiency  below;  while  with 
reference  to  extraordinary  uses,  the  effects  on  those  below  must  always  hs 

considered  in  determining  its  reasonableness The  reasonable  ueefulnesa 

of  a  quantity  of  water  for  irrigation  is  always  relative;  it  does  not  depend  on 
the  convenience  of  or  profitable  results  to  the  partionlar  proprietor,  but  upon 
the  reasonable  use,  reference  beiag  had  to  the  needs  of  all  the  other  pro- 
prietors on  the  stream.  It  depends,  in  other  words,  on  all  the  circumstances. 
We  anticipate  the  objection  that  this  is  not  an  absolute  rule  at  aU,  bn^ 
as  said  by  the  judges  in  the  opinions  quoted  from,  the  very  nature  of  the 
oommon  right  is  such  that  a  precise  rule  as  to  what  is  reasonable  use  by  any 
one  proprietor  for  irrigation  cannot  be  laid  down.  A  stream  may  be  so  small 
Chit  any  use  for  irrigation  may  deprive  all  the  others  of  any  like  use;  and 
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tk*  Mine  may  be  tnie  of  a  larger  stream,  where  the  use  is  by  several  of  a 
large  immber  of  proprietors.  The  effect  might  be  that  while  there  might  be 
sid&cient  water  to  sapply  several  for  irrigatum,  there  would  not  be  enough 
for  all»  and  so  all  mi^^t  be  depriyed  of  the  benefit  But  the  private  interests 
dan  would,  in  most  cases,  if  not  In  every  case,  lead  to  an  avoidance  of  the 
snppoaed  eviL  It  b  not  to  be  doubted  that  the  riparian  proprietors  wonld 
sefeUe  by  convention  upcn  a  plan  by  which  each  could  seoare  the  reasooaUe 
nae  for  irrigation  pmpoees;  as  by  anthoriong  each  to  stay  the  flow  at  recur- 
ring periods,  or  otherwise  distributing  it  for  their  mutual  and  conmion  benefit. 
Tlie  right  of  the  riparian  proprietors  to  a  reasonable  use  ol  the  water  of  the 
stream  for  purposes  of  irrigation  is  recogniisd  in  many  of  the  Gslif omia 

The  ooort  tiien  dts^  as  sustaining  the  rule  above  set  forth,  jinaMm  Wder 
Co,  V.  8end4n3ipk  Wder  Co,,  64  GbL  186;  and  see  also  Learmd  v.  Tmigtmam^ 
66  Id.  334;  and  it  is  affirmed  in  the  subsequent  cases  of  Sv^  v.  Chodridk^  11 
Pkc.  Bep.  661  (ObL);  J<me$  v.  Adanu,  6  Id.  442  (Nov.).  The  sune  doctrine 
obtained  in  Fleming  v.  Jknig,  37  Tex.  173,  where  the  prino^al  esse  is  cited, 
at  page  194,  to  the  point  that  the  law  of  Tezss  reoo^iiies  the  right  of  the 
riparian  proprietor  to  appropriate  water  for  the  purpose  of  irrigation,  still 
the  ri^t  of  the  owner  of  a  head  spring  to  exhaust  the  water  flowing  from  it 
to  the  injury  of  the  lower  proprietor  is  denied. 

A  BstUer  upon  public  lands  has  the  ri^t  to  divert  the  waters  of  a  strsam 
running  through  such  land,  and  to  the  extent  that  he  actually  iq^propriatea 
and  usee  it^  he  has  a  vested  right,  and  whoever  afterwards  purchases  above 
er  below  him  takes  subject  to  such  right:  Kakr  v.  OamjpibeUf  13  Or.  696; 
Qifbtr.L^Hcmd  Ditch  Co.,  6CoL  443;  Tolmcmy.  Catey,  13  P^  Bep.  669; 
/wUsM  V.  1ZB6I,  12  Id.  116;  Wan  v.  WaOer,  12  Id.  476;  HtU  v.  Lenormand^ 
16  Id.  266.  The  subsequent  appropriator  has  no  right  to  destroy  the  water 
ditch  of  the  prior  appropriate,  or  to  materially  diminish  the  quantity  or 
deteriocate  the  quality  of  water  to  which  the  latter  is  entitled,  and  he  may 
take  the  quantity  of  water  he  has  appropriated  at  any  point  on  the  stream, 
and  may  change  the  point  of  diversion  at  pleasure,  so  long  as  the  rights  <^ 
other  appropriators  are  not  injuriously  ailiBcted  by  the  change:  JwAamB  v. 
^^ririN,  67  ObL  267. 


Wheeleb,  Geigbb,  k  Go.  v.  Mayfield. 

[n  TBXAS,  IQft.] 

ft^B9T  u  LiABLB  MB  OvABAiTiOE  fcT  purchaser,  if  duly  infonned  that  his 
guaranty  was  accepted,  and  of  the  amount  advanced  therson,  when  he 
gives  such  purchaser  a  letter  of  introduction  stating  that  any  favor  abown 
him  in  introducing  him  to  different  housss^  ''so  as  be  may  be  able  to  flll 
his  orders,  will  be  highly  appreciated  by  bim,  and  will  be  indoteed  by 
me  for  the  amount  of  his  purchases," 

Thb  opinion  Btatee  the  fEu^ts. 

PUoBantSj  for  the  appellant 

By  Court,  Latimer,  J.  ThiB  soli  was  institnted  by  the 
appellants,  merchants  of  the  city  of  New  Orleans,  against  the 
appellee  and  one  Robuck. 

Am.  Dec.  Vol,  XCVUI—tt 
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The  petition  alleges  that  Mayfield  wrote  a  letter  on  the  14th 
of  August,  1860,  addressed  to  Messrs.  D.  H.  Taylor  &  Co.,  in 
the  following  terms: — 

^'AUow  me  to  introduce  to  your  acquaintance  my  friend  Mr. 
J.  E.  Robuck,  who  visits  your  city  for  the  purpose  of  puichaa- 
ing  a  stock  of  goods.  Any  favor  you  may  show  him  in  intzo* 
ducing  him  to  the  different  houses,  so  as  he  may  be  able  to 
fill  his  orders,  will  be  highly  appreciated  by  him,  and  will  be 
indorsed  by  me  for  the  amount  of  his  purchases." 

The  petition  alleged  that  "the  said  Bobuck  was  so  introduced 
to  the  petitioners,  and  that  upon  the  faith  of  said  letter  the 
goods  for  which  the  promissory  note  aforesaid  [meaning  the 
note  sued  on]  was  given  were  sold,  and  of  this  the  said  Wil- 
liam  H.  Mayfield  well  knew."  The  note  was  dated  August  31, 
1860,  was  signed  by  Bobuck  alone,  was  payable  six  months 
after  date,  and  the  suit  was  instituted  at  the  first  term  of  the 
court  after  the  maturity  of  the  note.  The  payees  of  the  note 
sought  to  make  Mayfield  liable  for  the  amount  of  the  note,  as 
the  guarantor,  and  the  letter  to  D.  H.  Taylor  &  Co.  was  relied 
on,  in  connection  with  the  other  facts  alleged,  to  show  May- 
field's  liability.  > 

Mayfield  excepted  to  the  sufficiency  of  the  petition  on  several 
grounds,  and  his  exceptions  were  sustained,  and  the  suit  as  to 
him  dismissed. 

We  think  the  petition  sets  forth  a  good  cause  of  action 
against  Mayfield.  The  letter  of  Mayfield  was  written  from 
Helena,  in  this  state,  and  while  it  is  not  very  precise  in  its 
terms,  yet  we  think  it  sufficiently  so  to  make  him  liable  as  the 
guarantor  of  Bobuck,  provided  he  was  duly  informed  that  his 
guaranty  was  accepted,  and  of  the  amount  advanced  upon  the 
guaranty. 

It  cannot  be  properly  inferred  from  all  the  circumstances  of 
the  transaction  that  Mayfield  intended  only  to  express  a  will- 
ingness  to  indorse  for  Bobuck. 

The  rule  of  the  law  is  well  settled  that  one  who  offers  to  be- 
come liable  as  guarantor  for  another  must  be  duly  informed 
that  his  offer  is  accepted,  and  he  must  know  the  amount  of  his 
liability,  so  that  he  may  have  an  opportunity  of  taking  security 
or  indemnity  from  the  party  in  whose  favor  the  guaranty  is 
given:  1  Parsons  on  Contracts,  502. 

In  this  case  the  petitioner  alleges  that  Mayfield  well  knew 
thr.t  the  goods  for  which  the  note  was  given  were  sold  upcm 
the  faith  of  his  letter  to  Messrs.  D.  H.  Taylor  &  Co. 
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While  fhe  allegaticms  might  have  been  more  particular  to 
the  point  that  Mayfield  was  informed  of  the  amount  advanced 
upon  his  guaranty,  yet  under  all  the  circumstances  of  the  case 
we  are  of  opinion  that  the  petition  was  sufficient  to  entitle  the 
plaintiffs  to  make  their  proof,  and  that  the  court  erred  in  dis- 
mifising  the  case  upon  exceptions. 

The  judgment  is  reversed,  and  the  cause  remanded. 

IdOTSBS  OF  Cbxdit  ab  QvARAWTTi  ScoU  T.  MyoU^  60  Am.  Deo.  486;  Qaim 
yt.  JTdTM^  64Id.  M6^  and  note  540;  R6bert9r.  OrtooU;  84  Id.  641,  and  note 
646;  HatMim  ▼.  BaniM,  91  Id.  718w 

Tbs  VBnrciPikL  oasb  d  oitbd  in  MaifffM  ▼.  Whtdtr^  Oeiger,  A  Co.,  88  Tex. 
256^  between  the  same  parties  here  litigant.  It  is  there  shown  that  the  let- 
ter of  credit  read:  "Any  fayor  70a  may  show  him  in  introducing  him  to  the 
diflBarent  honses,  so  that  he  may  be  able  to  fill  his  orders*  will  be  highly  ap- 
preciated by  him,  and  wiU  be  indorsed  by  me,  if  necessary,  for  the  amonnt 
of  his  porehase.**  And  it  is  held  that  the  letter  was  only  a  promise  to  indorse 
for  the  party  named  therein  in  case  that  should  be  necessary  to  enable  him  to 
pnrehase;  that  when  merchants  sold  him  goods,  taking  his  individual  note 
at  six  months  in  payment,  without  calling  on  the  writer  of  the  letter  for  his 
indorsement,  or  notifying  him  until  the  note  was  about  due,  it  is  presumed 
that  the  goods  were  sold  on  the  individual  credit  of  the  maker  of  the  note, 
without  regard  to  the  letter,  and  the  writer  thereof  is  not  liable  as  goamitor. 


Ex  Parte  Mosby. 

[n  TaxAs,  066.1 

MvBDEB. — Whbbx  Dbqbasxd  Ixflobjed  Advltibkb  to  leave  the  eommimity, 
or  one  or  the  other  should  die,  but  that  he  would  take  no  unfair  advan- 
tage, and  after  he  had  become  convinced  thatsuch  adulterer  had  seduced 
his  wife  and  the  matter  had  become  public,  invoked  the  aid  of  the 
Mir**V  fraternity,  of  which  both  were  members,  and  the  adulterer  laid 
in  wait  for  deceased,  armed  with  three  pistols  and  a  double-baneled 
shot-gun,  and  upon  his  approach  said,  "  You  have  threatened  my  life; 
I  have  got  you  now,"  thereupon  firing  with  the  gun  and  killing  deceased, 
the  killing  is  murder  in  the  first  degree,  and  cannot  be  justified  on  the 
ground  of  the  previous  threats  of  deceased.  In  such  case  the  aotiott  of 
the  lower  court  in  refusing  bail  will  not  be  disturbed. 

Otoh  Habkas  Cosrus,  Coubt  Tbtino  Casb  is  judge  of  the  law  and  the 
facts. 

Ifonov  TO  Quash  Oafias  Lisuxd  ufoh  Indiotmiht  should  be  overruled 
when  defendant  has  been  admitted  to  bail  pending  the  finding  of  the 
indictment;  for  upon  his  arrest  by  virtue  of  suoh  eafia§  tbs  onnditiotts  d 
the  bail  bond  ceased  to  have  any  binding  force. 

Thx  opinion  states  the  facts. 

WiUie  and  Browny  for  the  appellant. 

Turnery  attomey^eneraly  for  the  atate. 
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By  Coart,  CALinrsLLi  J.  We  are  of  opinion  that  the  judg- 
ment of  the  district  coort  in  refusing  bail  to  the  applicant 
ought  not  to  be  disturbed.  It  is  in  proof  that  the  deceaaed 
had  abundant  cauae  to  belieye  that  the  prisoner  had  dishon- 
ored  his  bed  and  disgraced  his  family.  It  is  in  proof  that  the 
deceased,  with  a  degree  of  patience  and  forbearance  which 
challenges  credulity^  iuToked  the  aid  of  the  Masonic  fraternity, 
of  which  they  were  both  members,  and  one  of  whose  most 
sacred  vows  the  prisoner  had  violated,  to  a<yust  their  diffi- 
culty. It  is  in  proof^  further,  that  the  deceased  uttered  no 
complaints  untU  his  shame  became  a  topic  of  common  oonTer- 
sation.  Frequent  notes  passed  between  the  defendant  and  de> 
ceased  touching  the  cause  of  grievance.  The  deceased  implored 
his  adversary  to  insult  him  no  longer  with  his  presence,  but  to 
leave  the  community,  or  one  or  the  other  should  die;  yet  he 
would  take  no  un&ir  advantage. 

Is  there  nothing  due  to  the  frailty  of  humanity  under  such 
a  complication  of  circumstances,  so  well  calculated  to  arouse 
the  vehement  passion  of  the  heart?  We  think  there  is.  The 
law  interposes  in  behalf  of  a  husband  thus  injured,  and  tells 
him,  if  he  jrields  to  his  natural  impulses  upon  discovering  his 
irreparable  wrong,  and  slays  his  enemy,  the  homicide  shall  be 
reduced  to  manslaughter:  Paschal's  Digest,  art  2254. 

Not  so  the  defendant;  with  cool  and  calculating  purpose, 
armed  with  three  pistols  and  a  double-barreled  shot-gun  illy 
concealed,  he  plants  himself  hard  by  the  path  his  unsuspected 
victim  usually  traveled  to  his  desolate  home.  Upon  the  ap- 
proach of  deceased,  he  is  coolly  admonished  by  the  defendant, 
<<You  have  threatened  my  life;  I  have  got  yon  now,"  and 
fired  with  the  gun  then  in  his  hand. 

The  deceased  imploringly  said,  '*  Don't,  don't,  don't,''  as 
many  as  three  times;  but  no,  his  adversary,  without  remorse, 
pursued  his  fleeing  victim  until  he  gave  him  two  other  shots, 
of  which  he  instantly  died;  imbittering  his  last  moments  with 
the  consciousness  that  he  died  by  the  hand  of  his  greatest 
enemy. 

It  is  insisted  on  in  behalf  of  the  prisoner  that  the  previous 
threats  of  the  deceased,  coupled  with  the  statement  of  the 
witness  Bostick,  that  at  the  time  of  the  homicide  the  de- 
ceased threw  his  right  hand  to  his  left  side,  and  that  there 
was  found  on  the  body  of  the  deceased  an  empty  pistol  scab- 
bard, and  near  where  he  received  the  second  shot,  a  cocked 
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pifltoli  and  that  this  prisoner  had  reasonable  ground  to  appre- 
hend that  his  life  was  then  in  danger. 

It  is  sufficient  to  say  in  reply  to  this  that,  upon  habeds  cor- 
pus,  the  court  or  judge  trying  the  cause  is  judge  of  the  law 
and  the  facts.  The  court  or  judge  muBt  weigh  the  evidence, 
and  judge  of  its  credibility.  Having  done  so,  we  are  compelled 
to  discard  the  evidence  of  the  witness  Bostick,  as  totally  un- 
worthy  of  credit. 

The  case  of  Pridgm  v.  States  81  Tex.  420,  has  been  invoked 
as  applicable  to  the  case  at  bar.  There  is  no  analogy  between 
them.  In  the  Pridgen  case,  ^Hhe  parties  confronted  each 
other,  ....  and  an  angry  conversation,  growing  out  of  their 
differences,  was  going  on  between  them  at  the  time  of  the  kill- 
ing; ....  that  there  were  simultaneous  movements  by  the 
parties  of  such  a  menacing  nature  as  to  induce  one  of  the  wit- 
nesses to  seek  safety  in  avoiding  the  repeated  shots  of  both." 

In  the  case  at  bar,  the  conviction  forces  itself  on  the  mind 
that  the  prisoner  compassed  the  death  of  the  d^eased  by  lay- 
ing in  wait,  thus  bringing  the  case  within  the  letter  of  the  rule 
laid  down  to  establish  express  malice. 

In  the  Pridgen  case  we  said:  "  The  sole  object  of  intro- 
ducing threats  against  a  prisoner  is  to  ascertain  his  frame  of 
mind  at  the  time  of  the  homicide.''  Let  us  test  the  applicant's 
conduct  by  this  rule,  and  '^  ascertain  his  frame  of  mind."  He 
had  committed  an  unpardonable  ofibnse  on  the  deceased.  He 
knew  that  it  had  been  discovered,  and  his  conscience  told  him 
that  he  deserved  the  severest  punishment  He  must  have 
felt  that  he  was  in  great  danger.  Such  reflections  would 
crowd  themselves  upon  his  mind  in  spite  of  him. 

With  ample  time  for  reflection  and  to  '^  form  a  design,"  in 
pursuit  of  safety,  can  it  be  doubted  for  a  moment  that  his 
^  formed  design "  resulted  in  the  death  of  him  who  was  the 
cause  of  so  much  disquietude? 

We  are  asked  to  pass  upon  the  ruling  of  the  court  below,  in 
overruling  a  motion  to  quash  the  eapiaa  issued  upon  the  in- 
dictment 

The  defendant  had  been  admitted  to  bail  by  a  magistrate, 
sitting  as  a  court  of  inquiry,  before  indictment  found.  Upon 
the  arrest  of  the  defendant,  by  virtue  of  the  capias  issued  on 
the  indictment,  the  conditions  of  the  bail  bond  ceased  to  have 
any  binding  force.  The  sole  object  of  the  bail  bond  was  to 
secure  the  attendance  of  the  prisoner  to  answer  the  indict- 
ment that  might  be  preferred  against  him  for  the  alleged 
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offense  theiein  mentionecL    Haying  accomplished  this  object^ 
it  follows  that  the  motion  to  quash  the  capioi  was  rightly  over* 
ruled. 
The  judgmeot  of  tiM  district  oomrt  in  all  things  is  affinned. 


JOBDT  V.   StaTB. 

[IL  TSXA1»  0TL] 

SnALlM  HoBSS  11  not  ■nitamtd  bjpvool  «€  theikiflaf 
a  gtldiiiSp  thit  latter  being  emmoh,  and  not  witliia  tho  pnvirifla  of  tha 
orinunal  ooda  tfaafe  wocda  lued  to  denote  tbo  mMoalino  gndsr  ihaQ  ate 
tn^mlo  Hif  leininlna. 

TmB  opinion  contains  the  fiMta. 

W.  J.  Dardm^  fbr  the  plaintiff  in  enor. 

Fl  B.  IWfier,  ottomey-^afMraly  fbr  the  state. 

By  Court,  LnnosAT,  J.  The  appellant  in  this  oaae  waa  in- 
dioted  for  stealing  a  horse.  The  proof  showed  that  the  prop* 
erty  taken  was  a  gelding,  an  animal  which  may  be,  like  all 
eunuchs,  of  no  sex.  The  criminal  code  jntrndes  that  where 
words  in  the  masculine  gender  are  used  in  the  penal  atatutes 
of  the  state,  they  shall  include  the  feminine  alsa  This  case 
does  not  come  within  the  category  of  that  general  provision; 
for  a  gelding  is  neither  the  one  nor  the  other.  The  term  is 
used  in  the  statute  upon  which  this  indictment  was  founded 
distinctively  from  the  word  ''  horse,"  and  a  conviction  for  the 
theft  of  a  horse,  upon  the  proof  of  taking  feloniously  a  gelding, 
would  be  as  incongruous  as  that  of  stealing  a  mtde  or  an  ass 
upon  a  similar  indictment. 

If  the  theft  of  a  specific  domestic  animal  was  committed, 
it  should  have  been  correctly  charged  in  the  indictment.  For 
the  error  of  the  court  in  refosing  a  new  trial,  the  judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


LnaonomT  vob  Skiauho  Hoan  k  not  ■ostainad  by  pvool  of  Hm  Ihdl 
of  a  galding,  and  trioc  wrro.-  8wMaw.  Siate,  82Tbz.  108;  MU  t.  SttUtt  U 
Id.  186;  jBHno  ▼. /9tale,  4  Tax.  App.  221,  aU  oitiag  tha  prine^ol  aaaib 
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Hamilton  v.  Plbasantb. 

€lHm  us  AMOum  OomBOL  ov  All  InTittLOUunuts  JiFsoimn  or  or- 
dm  in  ofwy  OMd  until  final  judgment,  and  may  oomot  uiy  error  at 
•Bj  time  before  final  trial,  althoogh  the  incombenta  of  the  bench,  at  the 
reepeotive  aeaaiona  d  oomrt,  were  different  peraona. 

b  All  Qalmb  Mads  bt  ADMZHiBrBATOB  on  Bzsoittob,  he  acta  mider  de- 
cretal order  of  oonrt,  and  the  pnrohaaer,  at  hia  own  peril,  ia  required  to 
•aoertain  the  groonda  aad  anthority  of  the  fidnoiaiyy  not  from  hia  deda- 
ntiona  at  the  time  of  the  aale^  bat  from  the  ordera  of  coort  and  the 
atatntea  of  the  atate  in  regard  to  hia  apeoial  dutiea  in  the  premiaea. 

AnmriBZRAiOB  oah  Maxb  No  Tkbmb  witb  PirBOBAasE  at  hia  aale^  which 
the  ordera  of  the  court  or  the  law  do  not  warrant,  and  of  the  natnre  of 
each  orders  and  of  the  law  the  pnrehaaer  haa  the  aame  meana  of  know- 
ing and  nnderatanding  aa  the  adminiatrator.  If  the  law,  theref orcb  ^Ma 
■ol  wanant  a  aale  for  eonf ederate  money,  the  declaration  of  the  admin- 
htamtcr  at  the  time  of  aale,  that  it  waa  made  for  aooh  money,  doea  not 
epanite  aa  a  feaad  vpcn  the  porehaaer. 

Suit  on  note  by  defendant  in  error,  given  for  property  sold 
under  oirder  of  eoort  Plaintiff  in  error  sets  up  fraud  in  de- 
fendant in  error  at  the  sale  and  execution  of  the  note,  the  fraud 
oonsiating  in  stating  at  the  sale  that  it  would  be  for  confeder- 
ate money,  and  the  note  payable  therein,  and  that  plaintiff  in 
error  depended  on  such  representations;  and  furttier  fraud 
in  refusing  to  receiTe  such  money,  or  its  equivalent  in  yaluCi 
in  payment  for  the  note  at  maturity. 

IfiBa,  tor  the  plaintiff  in  error. 

OUuB  and  CaUender,  for  the  defendant  in  error. 

By  Court,  Lindsay,  J.  The  error  complained  of  in  this  case 
is,  that  at  the  trial  of  the  cause  the  district  judge  adjudicated 
upon  exceptions  to  the  original  and  amended  answers  of  the 
defendant,  which  had  been  filed  and  acted  upon  at  a  previous 
term  of  the  court  by  another  and  a  different  judge.  This  ob- 
jection is  unavailing.  Whether  this  was  done  by  the  same  or 
a  different  judge  can  make  no  difference.  In  contemplation  of 
law,  it  is  the  same  judicial  authority,  although  the  incumbents 
of  tiie  bench,  at  the  respective  sessions  of  the  court,  were  dif- 
ferent individuals.  The  court  has  absolute  control  of  all 
interlocutory  judgments  or  orders  in  every  case  until  the  final 
judgment.  Over  the  final  judgment  it  has  no  further  control, 
except  in  the  special  modes  pointed  out  by  law;  such  as  the 
arrest  of  tiie  judgment,  the  granting  of  a  new  trial,  and  the  like. 
The  court  had  a  right  to  correct  any  error,  if  such  was  com- 
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mitted  at  any  time  previous  to  the  final  trial.    Witboat  such 
power  it  would  be  a  misnomer  to  call  it  a  court  of  justice. 

The  defenses  set  up  in  the  answers,  original  and  amended, 
were  insufficient  in  law  to  defeat  the  action.  The  exceptions 
were  demurrers  to  the  answers,  and  only  had  the  efiect  to  test 
the  question  whether  the  isLOtB  pleaded,  admitting  their  truth, 
was  a  Talid  defsnse  to  the  action.  We  are  satisfied  they  were 
no  good  defenses,  and  the  exceptions  were  rightfully  sustained. 
In  all  sales  made  by  an  executor  or  an  administrator,  he  acts 
under  the  decretal  order  of  the  probate  court,  and  the  purchaser, 
at  his  own  peril,  ia  required  to  ascertain  the  grounds  and  au- 
thority of  the  fiduciary,  not  from  his  declarations  at  the  time 
of  the  sale,  but  from  the  orders  of  the  court  and  the  statutes  of 
the  state  in  regard  to  his  special  duties  in  the  premises.  The 
administrator  could  make  no  terms  with  the  purchasers  at  such 
sales  which  the  orders  of  the  court  or  the  laws  of  the  land  did 
did  not  warrant.  Of  the  nature  of  such  orders,  and  of  the 
provisions  of  the  law  the  purchaser  had  the  same  means  of 
knowing  and  understanding  as  the  administrator.  If  the  law, 
therefore,  did  not  warrant  a  sale  for  confederate  money,  the 
declaration  of  administrator  at  the  time  of  sale,  that  the  sale 
was  made  for  confederate  money,  could  not  operate  as  a  fraud 
upon  the  purchaser. 

Each  of  the  parties,  the  administrator  and  the  purchaser, 
might  have  speculated  upon  the  prospects  of  the  success  of  the 
Confederate  States,  and  might  have  imagined  that  its  cur- 
rency was  valid,  and  would  be  maintained  as  legitimate.  But 
their  speculations  did  not  change  the  law  of  the  case,  nor  alter 
the  nature  nor  obligations  of  the  contract,  whatever  might  have 
been  the  representations  of  the  one  or  the  impressions  of  the 
other  in  regard  to  it.  Ordinarily  mistakes  of  the  law  by  parties 
will  not  be  corrected  by  the  courts  in  the  interest  of  either. 
The  judgment  of  the  court  is  therefore  affirmed. 


OouBT  BIS  PowiB  TO  CuANOB  OT  modify  any  intnlooiitofy  daoree  or  ordars 
Mix*9  Appeal,  95  Am.  ]>eo.  222,  and  note  224. 

Bulb  or  Oavbat  Bicrob  appUea  to  aalos  mado  by  order  of  tiie  proliafte 
ooart:  HalleekY.  Guy,  70  Am.  Deo.  643;  Bwm»Y.  HfuMotCe  AdnCr,  70Id.  57a 
That  such  rale  prevails  at  administrators*  sales  generally,  eee  note  to  i?ocU 
▼.  Pka9(uUa,  ante,  p.  514.  The  principal  case  is  cited  with  appro?al  on.  this 
point,  and  the  matter  in  the  tyUaUmB  aifpra,  qnoted  in  iMos  t.  Bwmet^  39  Tez. 
180. 

Admznibtbatob  has  Kg  Biobt  to  act  oontraiy  to  the  order  of  the  probate 
eonrt:  Edmomon  ▼.  ChrmU,  33  Tex.  259,  citing  the  principal 
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As  Okn SBAL  RohM,  Dmnaswm  tbst  note  ii  to  be  p«id  in  Confadarate  money 
is  ft  bar  to  the  aotion;  bat  aa  azoaptioa  aziati  wban  aoit  ia  bconght  in  a  fiduci- 
mrj  oapacitj,  and  thaxaal  partiaa  in  intaraat  oannot  ba  ehargad  with  partioi- 
fation  in  the  lUagKlity  of  the  tnyuaotioni  wfaan  anit  ia  ao  braug^t^  tha  fooa  of 
tlia  nola  in  l^gal  oonHMj  maj  ba  laoofafod:  Bktanm  t.  JSTaMdraon,  3S  Tax. 
S48^  aitii^  tiia  prino^  aasa. 


Wilson  v.  Goohban. 

m  TnxAa»  sn.l 

-— SoraiA  l£AVy  wmooT  Wm  om  Oitniiwnoif  domaatloi  ar 
iAa»  and  who  ownad  a  lot^  and  oocopiad  a  hooaa  tfaaraon  aa  a  alaap- 
iog-apartmant^  but  ata  alaawhara,  and  aftarwarda  laaaad  tha  pramiaa^ 
and  who  at  tha  tima  anit  waa  inatitated  and  judgment  rendered  did  not 
Uto  npon  tha  lot^  and  who  haa  not  lived  vpon  it  ainoa^  oannot  daim  a 
homaatead  azemptkm  of  the  lot  from  tha  aatiafaotion  of  hia  Jiiat  dabtBt 

OuMwiTUTiuw  Pnovion  ibom  Foboid  Sali  HomRBAD  of  a  lunily.  Ihia 
woaaoston  reoniraa  no  aiQ  nnom  lasiaiatiio^k. 

BmaaKOAD  d  Ivyiolablb  SAiroruAST  or  Faxilti  it  anihraoaa  not  maralj 
tha  head  of  anoh  family,  but  all  ita  mamban^  whathar  oonaiating  of  hna- 
bandy  wifa^  and  ahildrany  or  any  other  oombination  of  hnman  baingi 
linng  togetiiar  in  common  intiTCBl^  and  haTing  a  eommaa  objaot  in  their 
pfoimita  and  ooonpationa;  and  if  tiia  iwoparty  on  whioh  they  are  domi« 
eiled  belonga  to  either  or  all  ao  living  together,  it  ia  a  homaatead,  and 
not  anbjeet  to  f oraed  aala. 

fAiOLT,  wixBDr  Mbasiho  ov  HonoanAB  Law,  ambnoeea  ooUeotiTe  body 
of  peteona  living  together  in  one  hooaa,  or  within  the  oortOage^  in  a 
l^gal  eanae.  It  meana  the  hooaahold  compoeed  of  paranta  and  ohildran, 
or  other  relativea,  or  domeetioa  and  aanrantaj  in  other  wordi^  ereny 
ooHeotive  body  of  peraona  living  togethei  within  the  aama  aortOaga^ 
anbaiating  in  oommon,  direotmg  their  attention  to  a  wrniman  objeolb  the 
promotion  of  their  mTitoM  intareata  and  tfftrf^l  lumpinaaaL 

Thb  ofdiiioQ  states  the  fiftots. 

Eugene  WUeofif  for  the  aiq[Mllant. 

Laihrop  and  McCormiek^  for  the  appellee. 

By  Court,  LindsaTi  J.  A  judgment  having  been  recovered 
against  the  appellant  by  John  L.  Cochran,  at  the  spring  term, 
1867,  of  the  district  court  of  Brazoria  County,  an  execution 
issued  thereon,  and  was  levied  upon  four  town  lots,  and  the 
improvements,  in  the  town  of  Brazoria.  The  appellant  sued 
out  a  writ  of  injunction  against  the  execution,  alleging,  in  his 
petition  to  obtain  it,  that  the  lots  and  improvements  were  his 
homestead,  and  did  not  exceed  in  value  the  sum  of  two  thou- 
sand dollars.  In  his  petition,  the  sheriff  alone  was  made  a 
party  defendant  in  the  suit    The  plaintiff  in  the  execution^ 
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who  ought  also  to  have  been  made  a  defendant,  without  cita- 
tion, appeared  and  made  himself  a  party  defendant,  and  was, 
in  fact,  the  real  party  in  interest.  He  filed  his  answer,  deny- 
ing that  the  property  levied  on  was  the  homestead  of  the  ap- 
pellant 

The  demurrers,  both  to  the  petition  and  the  answer,  became 
unimportant  in  the  case,  as  there  was  an  issue  of  fact  finally 
made  upon  the  question  of  the  homestead  for  the  determina* 
tion  of  the  court  The  allegationa  of  the  petition,  if  unquali- 
fied and  uncontradicted  by  counter-statements,  were  sufficient 
to  authorize  the  granting  of  the  injunction.  Those  all^atioos 
were,  however,  traversed  by  the  answer,  and  made  an  issue  of 
&ct,  to  be  determined  by  the  evidence  on  the  hearing  of  the 
moUon  to  dissolve  the  injunction.  The  simple  issue  is.  Was 
it  a  homestead  in  fact,  within  the  meaning  of  the  ocHistitatioii 
of  the  state? 

The  facts  are,  substantially,  that  the  appellant  acquired  the 
property  by  devise,  in  the  year  1855;  that  there  was  a  house 
upon  one  of  the  lots  at  the  time  of  the  acquisition;  that  the 
appellant  occupied  it  as  a  sleeping-apartment,  or  dormitoiy, 
finom  1855  to  1865;  that  he  erected  a  new  house  thereon  in 
1866,  designing  it  as  his  dwelling  and  furnishing  it  as  such, 
building  a  kitchen,  putting  up  a  cooking-stove,  etc.,  and  in- 
tending to  occupy  it  as  a  dwelling;  that  he  leased  out  the 
premises  since  the  year  1866;  that  the  whole  of  the  lots  and 
improvements  do  not  exceed  in  value  two  thousand  dollars; 
that  the  lessee  was  required  to  make  other  improvements; 
that  the  appellant  is  a  single  man,  and  has  never  had  wife 
nor  children,  nor  had  he  at  any  time  domestics  or  servants 
upon  the  premises,  but  that  he  occupied  the  premises  alone, 
and  ate  elsewhere;  that  at  the  institution  of  the  suit,  and  at 
the  obtention  [?]  of  the  judgment  upon  which  the  executiim 
enjoined  was  issued,  he  did  not  live  there,  nor  has  he  lived 
there  since. 

The  constitution  protects  from  forced  sale  the  homestead  of 
a  family.  This  protection  requires  no  aid  finom  legislation. 
It  is  made  secure,  by  the  fundamental  law  of  the  state,  from 
all  invasion  by  any  legal  process,  and  is  intended  to  be  made, 
by  this  constitutional  provision,  the  inviolable  sanctuary  of 
the  family;  not  merely  the  head  of  the  family,  but  of  all  its 
members,  whether  coosisting  of  husband,  wife,  and  children, 
or  any  other  combination  of  human  beings  living  together  in 
a  common  interest  and  having  a  common  object  in  their  pur- 
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fluitB  and  occnpationB.  Such  a  combination  of  persons,  thus 
circTunstanoed,  necessarily  constitutes  a  £amily.  And  if  the 
property  on  which  they  are  domiciled  belongs  to  either  or  to 
all  BO  living  together,  it  equally  comes  within  the  purview  of 
the  constitutional  guaranty,  and  is  in  fact  a  homestead,  and 
cannot  be  subjected  to  forced  sale.  It  is  the  homestead  of  a 
family,  and  not  the  head  of  the  family  simply,  which  is  pro- 
tected. What  constitutes  a  family?  Lexicographers,  from 
whom,  in  our  literary  education,  we  derive  all  our  knowledge 
of  the  correct  import  of  words,  tell  us  that  the  word  *'  family," 
in  its  origin,  meant  servants;  that  this  was  the  signification 
of  the  primitive  word.  It  now,  however,  has  a  more  compre- 
hensive meaning,  and  embraces  a  collective  body  of  persons 
living  together  in  one  house,  or  within  the  curtilage,  in  legal 
phrase.  This  may  be  assumed  as  the  generic  description 
of  a  family.  It  may,  and  no  doubt  does,  have  many  specifio 
senses  in  which  it  is  often  used,  arising  from  the  paucity  of 
our  own  as  well  as  of  all  other  languages. 

Examining  and  criticising  the  word  in  all  its  specifio  uses 
and  appn^riations,  it  will  be  most  obvious  that  it  was  in  none 
of  these  specific  senses  the  term  "  family "  was  used  in  the 
constitution.  Its  use,  in  such  a  sense,  would  have  been  ob- 
jecfless  and  nugatory,  because  it  would  be  wholly  impracti- 
cable in  its  application  to  the  civil  affairs  of  mankind.  It  wau 
most  certainly  used  in  its  generic  sense,  embracing  a  house- 
hold composed  of  parents  and  children,  or  other  relatives,  or 
domestics  and  servants, — in  short,  every  collective  body  of  per- 
sons living  together  within  the  same  curtilage,  subsisting  in 
common,  directing  their  attention  to  a  common  object,  the 
promotion  of  their  mutual  interests  and  social  happiness. 
These  must  have  been  the  characteristics  of  the  ''  family  '^ 
contemplated  by  the  framers  of  the  constitution  in  ingrafting 
this  provision  upon  it.  It  is,  besides,  the  most  popular  accep- 
tation of  the  word,  and  is  more  fully  in  unison  with  the  be- 
neficent conception  of  the  political  power  of  the  state,  in 
making  so  humane  and  so  wise  a  concession  as  that  of  the 
inviolability  of  a  homestead  from  all  invasion  by  legal  process. 

The  facts  in  this  case,  however,  do  not  bring  the  appellant 
within  the  scope  of  this  constitutional  protection.  He  does 
not  appear  to  have  had  any  family,  either  in  a  popular,  legal, 
or  constitutional  sense,  living  upon  the  premises  at  any  time, 
from  the  acquisition  of  the  property  down  to  the  trial  of  the 
cause.    He  therefore  cannot  claim  an  exemption  of  the  prop- 
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erty  from  the  satisfiMtioii  of  his  jost  debts.    Wheiofim  the 
judgment  ie  aflBmied. 


to  «zempt  tham  iram  ailt  on  «z«oiitiaa:  TVIoIkmi  ▼•  MUhrd,  92  Am.  Dve. 
112,  and  note  117;  OemOnum  ▼.  Paebard,  92  Id.  710,  and  note  712s  Oabtm 
▼.  iMI^MM,  87  Id.  247,  and  note  249;  YTH^  ▼.  Dnmii^  22  Id.  SS7. 

UciMMBTmjLD,  Whit  PBOPBBinr  Bkeraobb:  An  ▼.  ^fnad^  ei  Am.  Daou 
48S,  and  note  488;  Orvyy  ▼.  iMwidt^  91  Id.  637,  and  note  644. 

Fakilt,  What  IhnniAinoii  wzchzm  Mbasiho  or  HomRBAD  Law:  8aa 
axtended  note  to  Wad$  ▼.  /omi^  61  Am.  Deo.  686-4KnL 

Pbopbbtt  or  Sdtoxa  1£av,  wIimi  doat  nol  oonalitate 
▼•  Oreemsood^  76  Am.  Doo.  106^  and  note. 


Welch  v.  Biob. 

LUTmcAi^aa&i 

OomrnmoEiiAL  Fkoniiov  that  Owhse  of  Houorbad^  if  a 

ahaU  not  be  pannitted  to  alianato  it  witiumt  the  oonaent  of  tfao  wifa^  ia 
the  manner  pointed  oat  by  law,  is  deaigned  for  the  protection  of  tte 
wif  e^  inaamneh  aa  hf  her  oonaent^  in  aooh  manner,  the  homeetaad  can  be 
OQttTeyed  as  well  as  any  other  pruperlj.  Bnt  the  wife  cannot  invoke 
the  law  for  any  other  pnrpoae  than  for  what  it  waa  intended  to  anbearre; 
aha  cannot  nae  it  aa  a  means  to  defraud  othera. 

lfA»»T»n  WoKAH  Fbei  vbom  RiscBAZirT,  and  with  foil  knowled|ea  of  her 
rights,  who  repreaento  that  certain  land  ia  not  her  homestead,  ^bm 
caosing  an  innocent  person  to  porbhase  it,  is  ccnblnded  from  eetting  vf 
the  homestead  by  hst  acta. 

>fAM»¥«n  WoMAV  Who  Duolaxmb  Owssbshzp  nr  HoMnamAD  in  the  proa- 
cnoe  of  a  purchaser  who  is  folly  apprised  of  the  fact  that  ahe  haa  not 
been  legally  diyested  thereof  is  not  estopped  from  setting  vp  her  lioa»- 
stead  right  aa  against  him,  nor  is  bean  innocent  pudhaeeraa  against  her. 

HviBAHD  AHD  Wm  GAinfOT,  BT  THBB  Owv  acpaiate  or  muted  wiD,  dia- 
soItc  their  marital  relations.  The  wife  cannot  asU  the  homestead  to  tte 
hnsband;  for  while  it  is  hit,  it  is  also  hers;  and  if  he  aaOa  it  wtUiOBt  hsr 
cooaant^  as  provided  by  law,  the  aale  is  Toid,  and  the  povohaear  aegnifes 
no  title. 

Thb  opimon  statee  the  Seusts. 

SUwari  and  Bardza^  for  the  appellant. 

T.  P.  Aycoekj  for  the  appellee. 


By  Court,  Morbill,  G.  J.  The  principal  fiicte  in  this  caee 
are,  that  the  appellee,  Mrs.  Rice,  and  her  husband  resided 
upon  the  land  in  oontroyersy  previous  to  1863,  which  was  the 
homestead  of  the  fiamily;  that  the  parties  did  not  live  together 
In  harmony,  and  that  they  agreed  to  separate  and  live  apart 
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and  divide  the  property,  and  carried  the  agreement  into  exe- 
cation,  the  hosband  retaining  the  homestead,  which  he  sold  to 
plaintiff  in  error;  that  Mrs.  Rice  had  no  settled  home  after  the 
separation,  or  any  homestead;  that  she  disclaimed  any  owner- 
ship of  the  place  when  her  husband  sold  it;  that  a  few  years 
fligo  the  hnsband  left  the  state,  and  it  is  not  known  that  he  is 
living.  Mrs.  Rice  brought  suit  for  the  land,  and  recovered  it  in 
the  district  court,  and  the  only  question  is,  whether  the  facts 
authorised  the  recovery. 

The  constitutional  provision  that  the  owner  of  a  homestead, 
if  a  married  man,  shall  not  be  permitted  to  alienate  it  without 
the  cimsent  of  the  wife,  in  the  way  pointed  out  by  the  legisla^ 
ture,  is  designed  for  the  protection  of  the  wife,  inasmuch  as  by 
her  consent,  in  the  manner  pointed  out  by  the  legislature,  the 
homestead  can  be  conveyed  as  well  as  any  other  property. 
But  the  wife  cannot  invoke  this  constitutional  provision  for 
any  other  purpose  than  for  what  it  was  intended  to  subserve; 
at  least,  she  cannot  use  it  as  a  means  to  defraud  others. 

Though  the  constitution  and  laws  point  out  the  method  of 
the  conveyance  of  a  homestead,  and  though  the  statute  also 
directs  the  registration  of  conveyances  of  real  estate,  in  order 
tbat  all  persons  may  be  able  to  act  advisedly  thereon,  and  have 
proper  information  relative  to  the  claims  ttiereto  of  any  sup- 
posed owner  or  claimant,  yet  owners  can  ''  do  some  acts  which 
the  policy  of  the  law  will  not  permit  them  to  gainsay  or  deny.V 
A  married  woman,  evidently  free  from  all  constraint  and  with 
a  full  knowledge  of  her  rights,  who  should  represent  that  a 
certain  tract  of  land  was  not  her  homestead,  and  thus  cause  a 
person  to  purchase  it,  would  be  concluded  by  her  acts;  but  if 
the  party  purchasing  should  know  all  the  facts,  or  by  reason- 
able diligence  could  know,  and  if  it  should  be  apparent  that 
the  married  woman  was  not  entirely  free  from  restraint  or  was 
not  cognizant  of  her  rights,  whatever  admissions  might  be 
made  under  these  or  similar  circumstances  could  not  with  any 
propriety  be  said  to  influence  the  purchaser  or  estop  the  mar- 
ried woman  from  asserting  her  rights.  These  admissions, 
whether  of  law  or  fact,  which  have  been  acted  on  by  others, 
and  which  were  calculated  to  influence  a  prudent  man,  and 
which  were  the  cause  of  another's  actions,  and  which  were 
deliberately  and  knowingly  made,  are  conclusive  against  the 
party  making  them,  in  all  cases  between  him  and  the  person 
whose  conduct  he  has  thus  influenced. 

The  marriage  relation  cannot  be  dissolved  by  the  voluntary 
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act  of  husband  and  wife.  The  good  of  society  and  its  inter- 
ests and  duties  devolve  on  every  member  thereof.  Laws  framed 
for  these  interests  prescribe  the  method  of  divorce,  and  until 
the  husband  and  wife  are  divorced,  either  by  a  proper  legal 
tribunal  or  by  death,  their  relations  as  such  remain;  and  while 
this  connec^on  exists,  there  is  only  one  way  whereby  a  wife 
can  convey  her  interests  to  a  homestead. 

For  the  very  reason  that  a  husband,  by  persuasions  or  in- 
timidations, by  love  or  by  fear,  or  any  other  condnct,  may 
cause  a  wife  to  utter  certain  declarations  detrimental  to  her 
interests,  the  statute  requires  that,  after  the  husband  and  wife 
have  signed  and  sealed  any  deed  or  other  writing  purporting 
to  be  a  conveyance  of  the  homestead  of  the  f&mily,  if  the  wife 
appear  before  any  judge  of  the  supreme  or  district  court,  or 
notary  public,  and,  being  privily  examined  by  such  officer 
apart  from  her  husband,  shall  declare  that  she  did  freely  and 
willingly  sign  and  seal  the  said  writing,  to  be  then  shown  and 
explained  to  her,  and  wishes  not  to  retract  it,  and  shall 
acknowledge  the  said  deed  so  again  shown  to  be  her  own 
act,  then  a  certificate  thereof  shall  be  made  by  the  officer,  and 
it  shall  be  a  valid  conveyance.  A  declaration  made  by  a  wife, 
based  upon  the  fact  that  the  conduct  of  her  husband  was  such 
that  her  own  self-respect  forbade  the  occupancy  of  the  same 
house  with  him,  would  be  very  far  from  a  legal  conveyance  of 
her  homestead,  whatever  this  declaration  might  be. 

Whoever,  knowing  the  facts,  should  purchase  the  homestead 
could  not  be  regarded  an  innocent  purchaser. 

In  Young  v.  Van  Benthuysenj  80  Tex.  762,  decided  at  the  last 
term  of  this  court,  the  facts,  as  appeared  by  a  special  verdict 
of  a  jury,  were,  that  Mrs.  Young  and  her  husband  had  con- 
veyed the  homestead  by  deed  in  trust,  authorizing  the  trustee 
to  sell,  after  advertising  the  property  twenty  days;  that  the 
trustees  did  not  advertise  the  property  twenty  days;  that  Mrs. 
Young  was  present  at  the  sale,  and  did  not  object  to  or  forbid 
the  same;  and  that  Mrs.  Young  requested  the  purchaser  at 
the  trustee's  sale  to  sell  the  property  to  Mrs.  Van  Benthuysen, 
and  that  Mrs.  Van  Benthuysen  did  not  purchase  in  good  faith. 

In  that  case,  as  in  this,  the  principal  defense  set  up  was, 
that  the  married  woman  was  estopped  by  her  assertions.  The 
court  in  that  case  said:  "To  give  the  most  claimed  by  defend- 
ant, this  advice  or  request  could  not  operate  more  £sivorably 
for  defendant  or  more  adversely  to  plaintiffs  than  if  Mrs. 
Young  had  then  and  there  executed  a  deed  for  the  lots  to  de- 
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fendant."  But  a  "  deed  made  by  a  married  woman  for  land, 
even  if  the  land  had  been  her  own,  would  not  have  passed  the 
title  nnless  it  were  acknowledged  before  a  proper  officer,  ac- 
cording to  the  statute  in  such  cases  made  and  provided 

The  constitution  and  laws  have  so  hedged  in  a  homestead 
from  sale,  that  courts  are  required  to  scrutinise  very  closely 
to  see  that  all  the  constitutional  requirements  have  been  fully 
•complied  with  before  they  will  pronounce  a  sale  of  the  same  to 
be  valid." 

The  case  before  the  court  has  a  great  resemblance  to  the  one 
from  which  we  have  quoted. 

Tn  both  cases  a  married  woman  disclaimed  ownership  in  the 
Lomestead  in  presence  of  the  purchasers,  and  in  both  cases  the 
purchasers  were  fully  apprised  that  the  married  women  had 
not  been  legally  divested  thereof.  In  both  cases  the  women 
may  have  made  r  dmissions  in  ignorance  of  their  legal  rights, 
and  it  is  certain  that  the  admissions  made  by  the  married 
women  in  both  cases  could  not  be  the  cause  of  the  actions  of 
the  purchaser.  No  one  of  ordinary  prudence  purchases  real 
^estate  without  an  exhibit  of  the  title,  and  this  exhibit  furnishes 
by  itself  all  the  required  evidence  of  its  validity. 

It  is  claimed  in  the  case  before  the  court  that  the  wife,  after 
reparation,  sold  to  the  husband,  and  so  acknowledged  to  the 
purchaser  from  theliusband. 

But  it  must  be  recollected  that  the  husband  and  wife  can- 
not by  their  own  separate  or  united  will  dissolve  their  marital 
Telations;  that  the  wife  cannot  sell  to  the  husband;  and  that 
ihe  pretended  sale  to  the  husband  was  a  sale  to  herself  as  the 
wife,  and  was  ineffectual  for  any  purpose;  that  if  it  was  the 
homstead  of  the  husband,  it  was  the  homestead  of  the  wife. 

The  husband  may  have  sold  the  homestead  with  the  con- 
-sent  of  the  wife;  but  inasmuch  as  the  consent  was  not  given 
^  in  such  manner  as  the  legislature  has  pointed  out,"  and  as 
it  does  appear  that  the  appellant  was  acquainted  and  fully 
-apprised  of  all  of  the  facts  in  the  case,  and  was  not  influenced 
in  making  the  purchase  by  the  admissions  of  the  wife,  the 
judgment  is  affirmed. 


Hu8BAin>  CAKNOT  Alzxrati  Hoxxsrad  wiihoat  the  oonaent  of  the 
.giTen  as  directed  by  law:  Brewer  ▼.  WaO,  76  Am.  Dec  76;  Latreen  ▼.  Ee^* 
moUs,  81  Id.  444;  Pardee  r.  IMUe^,  83  Id.  219;  Sampe(mr.  WiUianMm,  61 
Id.  762,  and  notes  to  these  oases. 

Wm  HAS  No  Fbopxbtt  Biobt  ni  HoMiKnASi  Stmpeom  v.  WUiianmm, 
«  Am.  Deo.  762. 
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VERMONT. 


Bead  v.  Amidon. 

[41  VBVMOirr,  15.] 

BlLATiON  or  ImrKSBPER  AKD  OxTEsr  £9  Creatsd  between  tbe  pluntiffiai 
defendant  where  the  pUintifT,  who  was  a  tumor,  ^ent  with  hie  ftitiMTf 
with  a  horse  and  wagon,  to  the  defendant's  inn,  deliyered  the  hone  and 
wagon  to  the  defendant's  servant  to  be  cared  for,  and  laid  aside  their 
oater  garments  in  the  room  in  which  they  entered,  in  the  defendaaVe 
presenoe,  and  the  father  ordered  and  obtained  dinner  for  himself  and 
the  plaintiff,  and  they  remained  at  the  inn  nntil  evenings  whea  the  bill 
for  the  entertainment  of  themselves  and  horse  was  paid,  and  they  left 

QfVmn  18  NOT  Rkusvep  from  All  RsspoNsiBiLnT  in  Rofbct  to  wm 
Goods  on  entering  the  inn,  bnt  is  bound  to  use  reasonable  care  and  pcn- 
denee  in  respect  to  their  safety,  so  as  not  to  expose  them  to  lumeoeaBaiy 
danger  of  loss. 

OVMr's  CARELXaSNSSS,   EXONSBATINO    iNNSXirXR  VBOM   LlABILIR'  for  loS 

of  gloves,  is  a  question  of  fact  to  be  determined  by  the  Jiix7«  in  view  of 
all  the  drcnmstanoes,  where  the  gnest  laid  his  cloves  down  under  hia 
overcoat  on  a  bench  in  the  presenoe  of  the  innkeeper,  bnt  wttiiOBt  eall- 
jng  the  innkeeper'a  attention  to  them. 

Oabe.  The  ooort  directed  a  verdict  for  the  defendant  upon 
the  plaintiff's  evidence,  which  is  sufficiently  stated  in  the 
•pinion. 

H,  H.  Wheder,  for  the  plahitiff. 
Charles  N.  Davenport^  for  the  defendant. 

By  Court,  Piebpoint,  G.  J.  This  is  an  action  hiOQght 
against  the  defendant  as  an  innkeeper  to  recover  for  property 
of  the  plaintiff,  which  was  lost  from  the  inn  of  the  defendant 
while  the  plaintiff  was  stopping  at  such  inn  as  a  guest. 
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It  appears  ftom  the  ease  that,  m  Novemher,  1866,  the  plain- 
tiff,  -who  was  a  minor,  went  with  his  father,  with  a  horse  and 
wagon,  to  the  inn  kept  by  the  defendant.  When  they  arrived, 
the  horse  and  wagon  were  delivered  to  the  servant  of  the  de- 
fendant, to  be  put  np  and  taken  care  of,  and  the  plaintiff  and 
his  father  entered  the  inn,  where  the  defendant  was  in  charge. 
They  laid  aside  their  enter  garments  in  the  room  where  they 
entered,  and  in  presence  of  the  defendant.  In  due  time  the 
fSather  called  for  dinner  for  himself  and  the  plaintiff,  which 
was  had;  and  they  remained  at  the  inn  until  the  evening, 
when  the  bill  for  the  entertainment  and  feed  of  themselves 
and  horse  was  paid;  and  as  they  were  preparing  to  leave,  the 
plaintiff  discovered  that  a  pair  of  valuable  gloves,  which  he 
had  laid  aside  when  he  entered,  had  been  stolen. 

The  circumstances  under  which  the  plaintiff  entered  the  inn 
of  the  defendant  were  such  as  to  constitute  him  a  guest,  and 
create  the  relation  of  innkeeper  and  guest  between  them,  ao- 
cording  to  the  principle  of  all  the  authorities:  McDanieU  v. 
Robinson^  26  Vt.  316  [62  Am.  Dec.  674],  and  cases  there  re- 
ferred to. 

When  the  plaintiff  entered  the  inn,  and  took  off  his  overcoat 
and  gloves,  he  did  not  deliver  them  to  the  defendant,  or  to  any 
of  his  servants,  nor  call  the  defendant's  attention  to  them,  but 
folded  up  his  coat,  and  laid  it  on  a  bench  in  the  room,  with 
his  gloves  under  it.  It  does  not  appear  that  the  defendant 
had  any  knowledge  of  their  being  there.  Story,  in  his  work 
on  bailments,  says  a  delivery  of  the  goods  into  the  custody  of 
an  innkeeper  is  not  necessary  to  charge  him  with  them;  for 
although  the  guest  doth  not  deliver  them,  nor  acquaint  the 
innkeeper  with  them,  still  the  latter  is  bound  to  pay  for  them 
if  they  are  stolen  or  carried  away.  The  loss  will  be  deemed 
prima  facie  evidence  of  negligence. 

The  innkeeper,  however,  may  be  exonerated  in  divers  ways; 
as,  for  example,  by  showing  that  the  guest  has  taken  upon 
himself  exclusively  the  custody  of  his  own  goods,  or  has  by 
his  own  neglect  exposed  them  to  peril:  Story  on  Bailments, 
sees.  478,  480,  482, 483;  2  Kent's  Com.  693;  8  Bam.  &  C.  9;  5 
Term  Rep.  273. 

The  guest  is  not  relieved  from  all  responsibility  in  respect 
to  his  goods  on  entering  an  inn;  he  is  bound  to  use  reasonable 
care  and  prudence  in  respect  to  their  safety  so  as  not  to  expose 
them  to  unnecessary  danger  of  loss.  Whether  the  plaintiff 
was  so  careless,  in  laying  down  his  gloves  in  the  manner  he 

Ajf.  Dsa  Vol.  XCVm-M 
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did,  as  to  exonerate  the  innkeeper  is  a  question  of  &ct  to  be 
determined  by  the  jury,  in  view  of  all  the  circamstancea. 
What  would  be  regarded  as  gross  carelessness  under  one  set 
of  circumstances  might  not  be  so  considered  under  other  cir- 
cumstances; much  would  depend  upon  the  place,  the  number 
of  people  present,  the  kind  of  property  as  to  its  value,  and  the 
ease  with  which  it  might  be  removed  without  detection,  eta 

Whether  the  circumstances  existing  in  this  case  were  such 
as  to  exonerate  the  defendant,  by  removing  the  presumption 
against  him  which  the  law  raises  from  the  loss  of  the  prop- 
erty, is  a  question  which  we  think  should  have  been  submittad 
to  the  jury  under  proper  instructions  from  the  ooori. 

Judgment  reversed,  and  case  remanded. 


RsLAXiov  OF  Inhkskpxb  ahd  Gumbt,  mas  Bzists:  See  MeDmieb  ▼.  Mh- 
hutm,  62  Am.  Deo.  574^  end  note;  MeDoaMU  ▼.  SMnmm,  07  Id.  720;  Hawtk 
T.  FramkUn,  73  Id.  218;  Carier  ▼.  HM».  83  Id.  782;  IngaOtbeer.  Wood,  88 
Id.  408;  PMaion  v.  Woodward^  91  Id.  657;  Vamee  ▼.  Tkroetmortom^  96  Id. 
S27. 

LnrKxnsB  m  GsraaALLT  Ck>nmTinrMD  Liable  ab  Ihsubsk  or  Qooss  ov 
OuEBT:  Note  to  PeUigrew  ▼.  Bammn,  89  Am.  Deo.  221;  note  to  Laird  ▼. 
JROoid,  71  Id.  826;  CarterY.  HMm,  83  Id.  762,  764;  J^wfettT.  Sie</%,  881d. 
406;  IngaOOee  ▼.  Wood,  88  Id.  409;  Phierton  ▼.  Woodward,  91  Id.  667;  com- 
pare  LaM ▼.  £liehold,  71  Id.  823»  and  note;  Bowtkr.  Franklin,  73  Id.  218; 
note  to  PMgrew  ▼.  Barmsm,  69  Id.  226;  Wdotnger  ▼.  Toffior,  89  Id.  626;  Imt 
ia  reUered  from  reaponaibility  by  act  of  Qod*  act  of  paUio  iinemi<^,  or  tlie 
negligenoe  or  frand  of  the  gneat:  Jolmmm ▼.  Rkkardmm,  63  Id.  369;  2huio— 
▼.  TriAer,  83  U.  690,  692;  Carior  ▼.  BMm,  83  Id.  76S;  764;  Hadk^  ▼.  Uf^ 
9ikam,  86  Id.  654;  note  to  HmIbU  y.  Sw^t,  88  Id.  405^  409;  Pmherkm  ▼.  Wood- 
ward, 91  Id.  657,  663. 

ImiKXXPHBS  ABM  LlABLB  lOB  WhIX  GoODS  0»  QflOWKl   See  P^UigrowY. 

Banmm,  69  Am.  Deo.  21^  and  note;  Bwrrwm  ▼.  TriAtr,  83  Id.  600;  Arirti 
T.  Ab(A  88  Id.  405;  W^ooogerY.  T'oyCvr,  89  Id.  626;  Pkdm^m  ▼. 
91  Id.  667;  rones  ▼.  Tkrockmariont  96  Id.  387. 


MOBEY  V.    WaKBFIBLD. 

[41  Vbbmoiit.  M.] 

PsMmwoKT  Non  Patablb  oir  Dkhaii d  wxtb  Iimsav  n  Tasbw  Fmt 
DmB,  and  ia  therefore  anb jeot  in  the  handa  of  an  indonae  of  tfa»  pnjm 
to  aU  the  def  enaea  which  woold  have  been  aTailabla  againat  tiw  paje% 
where  it  waa  indoraed  ten  montha  after  ita  ezeoatioo. 

plainl 


ment,  and  the  defendant  excepted.    The  opinion  states  the 
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O.  W,  Howej  and  Clark  and  HasKns^  for  the  plaintiff. 
CharieM  N.  Davenport,  for  the  defendant. 

By  Coorty  PxBRPonrr,  G.  J.  This  action  is  brought  by  the 
plaintiff  as  the  indorsee  of  a  promissory  note,  given  by  the 
defendant  to  J.  D.  and  H.  Smith  or  bearer,  payable  on  demand, 
with  interest,  dated  the  thirteenth  day  of  Jnly,  1865,  and  sold 
and  indorsed  to  the  plaintiff  by  the  payees  in  the  fore  part  of 
May,  1866.  It  is  conceded  that  this  note  was  given  for  in- 
toxicating liqaor  bought  by  the  maker,  of  the  payees,  to  be 
0old  in  violation  of  law,  and  under  such  circumstances  that, 
as  between  the  original  parties  to  it,  it  could  not  be  enforced. 

The  plaintiff  claims  to  recover  on  the  ground  that  he  is  an 
innocent  holder  for  value,  ignorant  of  the  consideration  for 
which  it  was  given,  and  that  he  took  it  in  the  due  course  of 
business,  while  it  was  current  and  before  it  was  due. 

The  first  question  that  naturally  suggests  itself  is,  whether 
the  plaintiff  did  in  fact  take  tiiis  note  while  current  and  be- 
fore it  was  due.  If  he  did  not,  the  other  questions  which 
have  been  discussed  become  immaterial,  as  no  question  is 
made  by  the  plaintiff,  but  that,  if  he  took  the  note  when  past 
due,  he  took  it  subject  to  all  defenses  that  would  have  been 
available  if  the  suit  had  been  by  the  original  payees. 

The  note  was  payable  on  demand,  with  interest,  and  was 
taken  by  the  plaintiff,  of  the  payees,  about  ten  months  after  it 
was  executed.    Was  the  note  then  past  due? 

We  do  not  now  consider  this  an  open  question  in  this  state; 
certainly  not,  so  &r  as  defenses  by  the  maker  are  concerned. 
This  precise  question  arose  in  Camp  v.  Clarky  14  Vt  887.  In 
that  case  the  court  held  that  a  note  payable  on  demand,  with 
interest,  and  negotiated  two  months  after  its  date,  was  nego- 
tiated when  it  was  past  due,  and  held  the  maker  liable  as  the 
trustee  of  the  original  payee,  although,  as  the  law  then  stood 
in  this  state,  no  maker  of  a  negotiable  note  could  be  made 
liable  as  trustee  of  the  payee  until  the  note  had  become  due 
in  his  hands,  unnegotiated.  We  think  this  case  must  be  con- 
trolled by  that 

Having  this  view,  it  would  be  a  needless  waste  of  time  and 
labor  to  go  into  a  lengthy  discussion  of  this  and  the  other 
questions  that  have  been  so  ably  argued  by  counsel  on  both 
sides. 

Judgment  of  the  county  court  reversed,  and  judgment  foi 
the  defendant  for  his  cost. 
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FBOMI880BT  KoTB  Patablb  OK  DxMAND:  See  this  sabjecfc  diteiuied  m 
MerriU  ▼.  Todd^  80  Am.  Deo.  243^  and  note;  Btummoipm  ▼.  Talbml,  tt  U. 
61. 

NaooiiABLB  IrnisraxHT  Isdobskd  AmM,  MAmnr  Subjbot  to  lqioi> 
ms  AHD  DmHBiB:  See  ^oweff  ▼.  OroM^  68  Am.  Deo.  766^  and  note;  Pi 
•aorfl  T.  JSTiMloofH  89  Id.  840;  and  oompere  {A'MBf  t.  Aid^  8A  Id.  79Ql 
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Smbtabt  who  Tolnntarily  loaToa  before  the  term  of  sttrioe  hai  e^MI, 
and  la  liable  therefor  at  the  rate  atipnlated  by  the  oontraot  o^J*  bat 
without  dednotion  of  damages  snstained  by  the  learing^  when  he  offss 
to  pay  the  servant  at  the  oontraot  prioe^  and  tenders  payment^  althoo^ 
by  mistake  he  tenders  less  than  the  amoont  dne  at  that  rata^  and  si- 
though  he  insists  at  the  time  that  he  did  not  admit  bis  lisbili^. 


BooE-ACcouirr.  It  appears  from  the  auditor's  report  that 
about  June  29, 1865,  the  plaintiff  agreed  to  labor  &»*  the  de- 
fendant for  four  months  then  following,  at  twenty-five  doDan 
per  month,  at  the  ordinary  work  performed  on  the  fiEirm,  with 
the  understanding  that  after  the  hot  weather  was  over,  and 
haying  and  harvesting  were  done,  the  plaintiff  was  to  go  to 
work  at  chopping.  After  the  plaintiff  had  worked  about  a 
month  and  a  half,  and  when  haying  was  over,  but  harvestiog 
had  not  begun,  the  defendant  directed  the  plaintiff  to  go  into 
the  woods  to  chop.  The  plaintiff  objected  to  this,  saying  that 
he  was  not  bound  by  his  contract  to  b^in  chopping  at  that 
time.  The  defendant  insisted,  but  the  plaintiff  reftised,  and 
said  that  he  should  quit.  The  defendant  proposed  to  settle 
with  the  plaintiff,  and  pay  him  something  for  his  work,  bat 
did  not  admit  that  he  was  holden  by  his  contract  to  do  so. 
No  settlement  was  agreed  upon,  and  nothing  was  paid,  but 
the  defendant  offered  to  pay  for  a  month  and  a  half^  if  the 
plaintiff  would  receive  it.  The  plaintiff  placed  his  acooont 
in  the  hands  of  his  attorney,  James  J.  Wilson,  for  collection. 
Wilson  presented  the  account  to  the  defendant,  who,  although 
he  denied  that  he  was  under  any  legal  liability,  said  he  iras 
willing  to  pay  the  plaintiff  for  one  month  and  a  half,  as  agreed 
upon  in  the  contract.  Wilson  said  he  would  advise  the  plain- 
tiff to  accept  it  Afterwards,  on  the  same  day,  the  defendant 
tendered  Wilson  $27.50,  which  Wilson  took,  placed  in  an 
envelope    and  sealed  up  the  envelope^     The  defendant  in* 
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tended  to  tender  $87.60,  and  supposed  he  did  so,  but  made  a 
mistake  in  the  amoont.  The  auditor  found  that  the  services, 
independent  of  the  contract  price,  were  worth  thirty  dollars 
per  month,  and  the  total  value  was  therefore  forty-five  dollars. 
The  court  gave  judgment  for  the  plaintiff  for  $17.60,  and  oostSi 
and  the  defendant  excepted. 

Jamsa  J,  WtUon^  for  the  plaintiff. 
Hunton  and  OUmafij  for  the  defendant. 

By  Court,  Peck,  J.  It  appears  that  about  the  29th  of  June, 
1866,  the  plaintiff  agreed  to  labor  for  the  defendant  for  the 
term  of  four  months  thereafter,  at  the  ordinary  work  per- 
formed  on  the  farm,  with  this  further  understanding,  that 
after  the  hot  weather  was  over,  and  haying  and  harvesting 
done,  the  plaintiff  was  to  go  to  work  at  chopping.  After 
laboring  a  month  and  a  half  the  plaintiff  left  the  defendant's 
employ. 

The  first  question  is,  whether  the  plaintiff  left  under  such 
ciicnmBtances  that  his  leaving  operated  as  a  forfeiture  of  his 
wages  for  the  time  that  he  labored.   The  auditor  has  not  found 
whether  the  plaintiff  had  just  cause  for  leaving  or  not,  nor 
has  he  found  whether  or  not  he  left  by  the  defendant's  consent. 
He  has  stated,  however,  what  transpired  on  the  occasion  of 
hia  leaving.    The  court,  therefore,  must  necessarily  make  such 
reaaonable  inferences  as  the  facts  found  by  the  auditor  war- 
rant, BO  far  as  necessary  to  the  decision  of  the  case.    Under 
the  contract,  it  was  not  expected  that  the  plaintiff  would  be 
set  to  chopping  as  a  constant  business  so  early  in  the  season 
as  when  the  defendant  directed  him  to  go  to  chopping,  on 
which  occasion  he  left.    The  plaintiff  then  put  his  refusal  to 
chop  expressly  on  that  ground.    But  there  was  nothing  in 
the  contract  that  would  justify  the  plaintiff  in  his  refusal, 
if  only  required  to  chop  that  day,  or  temporarily,  if  the 
convenience  of  the   defendant's  busines   required  it,  espe- 
cially as  it  was  not  weather  proper  for  haying,  as  the  auditor 
finds.    But,  as  we  understand  the  report,  the  plaintiff  sup- 
posed the  defendant,  by  that  direction,  designed  to  have 
him  then   commence  chopping  as  a  steady  business;    but 
the  auditor  finds  that  the  defendant  did  not  so  intend  it. 
It  does  not  appear,  however,  that  the  defendant  so  informed 
the  plaintiff.    There  seems  to  have  been  a  misunderstand- 
ing  between   them  on  this  point,  and   it   resulted  in    the 
deCandant's  insisting  on  this  direction,  and  the  plaintiff's  tell- 


666  Patnotb  v.  Sakdebs.  [Vermont, 


ing  him  he  should  leave.  Bat  it  is  not  necessary  to  say 
whether  the  plaintiff  was  justified  in  quitting  the  defendant's 
employment,  except  in  reference  to  the  amount  of  his  com- 
pensation, becanse,  whether  he  was  justified  or  not,  we  think 
it  resulted  in  the  defendant's  assenting  to  it  If  the  defend- 
ant had  been  desirous  to  have  the  plaintiff  remain,  he  prob- 
ably would  have  explained  to  him  that  the  chopping  on  that 
occasion  was  designed  to  be  only  temporary.  But  the  report 
shows  that  after  ttie  plaintiff  said  he  should  quit,  the  defend- 
ant proposed  to  settie  with  him,  and  pay  him  something  lor 
his  work;  but  the  auditor  says  he  did  not  admit  that  he  was 
holden  by  the  contract  to  do  so.  The  auditor  does  not  say 
that  the  defendant  insisted  to  the  plaintiff  that  he  was  not 
liable,  but  only  that  he  did  not  admit  his  liability.  The 
auditor  then  adds:  '^No  setUement  was  agreed  upon,  and 
nothing  was  paid,  but  the  defendant  offered  to  pay  tcfr  one 
month  and  a  half^  if  the  plaintiff  would  receive  it."  This, 
we  must  intend,  was  an  offer  to  pay  at  the  contract  price. 
This  is  sufficient  evidence  that  the  defendant  assented  to  and 
acquiesced  in  the  plaintiff's  leaving.  If  so,  it  is  a  waiver  <tf 
the  forfeiture  of  the  wages  for  the  services  performed,  espe* 
dally  as  the  offer  was  to  pay  for  the  whole  service  rendered. 

But  even  if  the  plaintiff  did  not  leave  by  the  defimdanf  s 
consent,  the  offer  to  pay  for  the  whole  service  at  the  contract 
price  is  a  waiver  of  the  forfeiture.  So  is  the  tender  to  Wilson, 
the  plaintiff's  attorney.  It  is  true  that  to  Wilson  he  tendered 
but  $27.50,  but  the  case  shows  that  he  intended  to  tender 
$87.50,  and  supposed  he  did  so,  but  made  a  mistake  in  the 
amount.  This  is  just  as  strong  evidence  of  an  intent  not  to 
insist  on  the  forfeiture  as  if  he  had  tendered  the  $37.50,  as  he 
supposed  at  the  time  that  he  did  tender.  It  is  insisted  on  the 
part  of  the  defense  that  this  tender  can  have  no  such  effect 
upon  the  defendant's  right  to  insist  on  the  forfeiture,  because, 
in  the  previous  interview  between  the  defendant  and  Wilson, 
when  the  defendant  offered  to  pay  for  one  and  a  half  month's 
wages  at  the  contract  price,  which  is  just  $37.60,  and  Wilson 
told  him  he  would  advise  the  plaintiff  to  take  it,  he  accom- 
panied the  offer  by  a  claim  on  his  part  that  he  was  not  liable. 
What  effect  that  might  have  upon  that  offer  in  reference  to 
this  question  it  is  not  necessary  to  decide,  as  no  such  claim 
accompanied  the  subsequent  tender.  Seaver  v.  Mone^  20  Vt 
620,  and  Cahill  v.  PatUrsonj  30  Vt.  692,  in  principle,  are  de- 
cisive of  this  question. 
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The  question,  then,  iB,  What  is  the  rule  of  compenfiation  which 
Bhall  govem?  The  plaintiff  claims  to  recover  on  a  quantum 
meruity  independent  of  the  contract  On  this  basis,  the  audi- 
tor finds  the  plaintiff  would  be  entitled  to  recover  more  than 
the  contract  price,  and  fixes  the  amount.  Whether  the  auditor 
bases  his  finding  on  the  ground  that  the  labor  for  the  whole 
fimr  months  was  worth  more  than  the  stipulated  price,  or  on 
the  ground  that  the  plaintiff  labored  that  portion  of  the  time 
when  his  services  were  the  most  valuable,  he  does  not  tell  us. 
The  plaintiff  is  not  entitled  to  recover  more  than  the  contract 
price,  in  any  view  of  the  case,  unless  the  fsEicts  show  that  he 
had  good  cause  for  leaving;  and  this  we  cannot  say  from  the 
facts  reported.  The  plaintiff,  having  left  voluntarily,  although 
by  the  consent  and  acquiescence  of  the  defendant,  can  recover 
only  pro  rata  on  the  basis  of  the  contract  price.  Nor  is  the 
defendant  entitled  to  a  deduction  of  the  five  dollars  damages 
which  the  report  shows  he  sustained  by  reason  of  the  plain- 
tiff's  leaving  his  employ. 

It  is  insisted  by  the  defendant  that,  upon  the  facts  reported 
in  relation  to  the  tender  of  the  $27.50,  and  which  the  attorney 
received,  the  plaintiff  is  entitled  to  stand  in  no  better  condition 
than  if  the  $37.50  had  been  tendered  and  received.  But  the 
mistake  in  the  sum  must  be  regarded  as  the  mistake  and  mis- 
fortune of  the  defendant.  There  is  nothing  in  this  that  can 
change  the  legal  rights  of  the  parties.  There  is  no  legal 
ground  upon  which  we  can  say  that  the  plaintiff  shall  account 
for  the  ten  dollars  which  he  has  not  received,  and  which  the 
defendant  still  retains. 

The  judgment  of  the  county  court  for  the  plaintiff  is  re- 
versed, and  judgment  for  the  plaintiff  for  ten  dollars  damages, 
and  interest  on  that  sum  from  the  commencement  of  the  suit 
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GoHFURED:  See  Me^nme^  ▼.  Sprtngetp  64  Am.  Deo.  470,  and  note  digeBting 
prior  oases;  PaUenon  ▼.  Cfoffe^  56  Id.  96»  and  note;  Hutehhson  v.  Wetmorep 
66  Id.  337;  MiUer  v.  Ooddard,  66  Id.  638;  Obasan  ▼.  Smith,  67  Id.  62; 
WinsUad  ▼.  Rdd,  fSl  Id.  671;  Coe  r.  SnOth,  68  Id.  618»  and  note;  note  to 
Hamum  r.  Salmon  Fails  Mfg.  Co.,  68  Id.  726;  Eiliyard  ▼.  Orabiree's  Adrn'r, 
62  Id.  475;  Ryan  ▼.  Dayton,  65  Id.  560;  Lahanan  ▼.  PoUard,  69  Id.  77;  fTtrnl 
▼.  Crane,  69  Id.  381;  Doster  ▼.  Brown,  71  Id.  153;  Ream  ▼.  WaOshiB,  72  Id.  283; 
Swameg  ▼.  Moore,  74  Id.  134,  and  note;  Angler.  Banna,  74  Id.  161;  Ptxlerv. 
Nkkole,  74  Id.  298;  Woife  v.  Howes,  76  Id.  388,  and  note;  Riggs  v.  Horde, 
78  Id.  584;  Webster  ▼.  Wade,  79  Id.  218;  Clark  r.  Gilbert,  84  Id.  189;  Meare 
r.  Jfiehols,  89  Id.  381.  The  employer  oannot  claim  damages  because  the  em- 
ployee quits  the  service  before  the  time  agreed  upon  by  the  parties,  where  the 
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employee  ie  wamated  in  sappodog  that  the  employer 
Bc^le  ▼.  PaHber,  46  Vi.  34fi^  f oUowing  the  principal  oaae. 

ToTDSBy  Suvnamror  and  Ehbot  of:  See  if(>|niaAai»  ▼.  Moo9%  77  Am. 
Dea  468,  and  note  dia<!nMing  the  aabjeot  at  length.  Where  there  is  »  dia- 
pate  aa  to  the  amoont  dne  under  a  oontraot  of  aamoe,  and  the  employvr 
ofiera  and  tendara  judgment  for  the  amonnt  wiuoh  he  oonaidara  dna^ 
eoati  of  aotion*  saoh  offer  and  tender  are  competent  evidenoe^  and 
a  Tordiot  of  waiver  of  all  loflaitare  under  the  oootraot:  BaM  t.  lijim^  M 
Wia.  6S8k  eitmg  the  prino^  case;  and  aee  .fi^  t.  Awfav  ^  VI  aiL 
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ra  YBBMoar,  122.] 

VowN  Tax  u  wot  Ocnm&iOT,  Bzfrws  ob  TyrLiii^  wfaioh  en  ba  in^aA 
upon  a  debt  oiwed  by  the  town  to  the  indiTidoal  owing  the  tax. 

Tbustxb  process,  by  which  the  town  of  Thetford  was  Bomr 
moned  as  trustee  of  the  defendant  Howard.  The  tacts  art 
stated  in  the  opinion. 

A.  M.  Dickey  and  8.  M.  GfUamm^  for  the  plaintiff. 

C  W.  Clarke^  for  the  trustee. 

By  Court,  Babbbtt,  J.  Prior  to  and  at  the  time  the  process 
in  this  case  was  served  on  the  town  as  trustee,  said  town  was 
owing  the  defendant  the  sum  of  $112  for  professional  services 
theretofore  rendered.  At  the  same  time  there  was  a  town  tax 
against  the  defendant,  unpaid,  of  $131.88.  It  is  claimed  that» 
by  virtue  of  section  62  of  chapter  86  of  the  General  Statutes, 
the  town  is  entitled  to  apply  said  tax  upon  said  debt,  and  as 
the  tax  is  larger  than  the  debt,  it  cannot  be  chargeable  as 
trustee. 

Whether  it  can  be  so  applied  depends  up(m  determining 
whether  the  tax  is  a  contract,  express  or  implied.  It  certainly 
does  not  partake  of  the  ordinary  qualities  of  a  contract^  nor  in 
its  origin  and  creation  and  mode  of  enforcement  answer  to 
any  technical  definition  or  common  idea  of  a  contract.  A  tax 
does  not  grow  out  of  any  transactions  between  the  parties.  It 
Is  a  duty  imposed  by  arbitrary  law,  predicated  upon  the  rela- 
tions  of  the  individual  to  the  body  politic.  It  does  not  par- 
take of  the  character  of  a  judgment  That  is  the  result  of 
personal  acts  and  relations  as  to  private  rights  of  person  and 
property  ascertained  and  adjudged  in  due  course  of  judicial 
proceedings.  The  only  resemblance  of  a  tax  to  a  judgment 
is  that  it  is  for  a  sum  certain,  fixed  by  law,  and  may  be  en- 
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forced  by  final  oompobory  prooees  against  the  property  and 
body  of  the  person  taxed. 

In  Webfter  y.  Seymour ^  8  Vt.  186|  it  is  expressly  held  not  to 
be  '*  a  debt  or  contract" 

There  is  nothing  in  the  character  of  a  tax  from  which  any 
feature  of  an  implied  contract  can  arise.  A  tax  cannot  be 
enforced  by  soit  in  the  name  or  behalf  of  the  town.  In  cer- 
tain cases  the  collector  may  reach  property  in  satisfaction  of 
a  tax  by  trustee  process.  The  object  of  that  is  not  td  estab- 
lish the  tax  by  a  judgment,  but  only  a  process  by  which  the 
rights  and  credits  in  action  of  the  party  taxed  may  be  reachedi 
for  want  of  property  or  body  on  which  to  fasten  by  the  war- 
rant. The  case  therefore  does  not  fall  within  the  terms  of 
that  section. 

Nor  is  there  any  ground  for  extending  its  operation  for 
equitable  considerations.  There  are  no  equitable  considera- 
tions  in-fftvor  of  the  town.  The  law  provides  for  assessing 
the  tax  against  the  individual  in  spite  of  himself  and  of  any 
opposition  he  may  make  to  it  It  provides  ample  and  the 
most  inexorable  means  for  enforcing  its  payment  or  satisfac- 
tion. The  law  confers  no  further  right,  nor  does  it  contem- 
plate any.  The  town  is  in  no  danger  of  suffering  loss  by  the 
non-payment  of  the  tax,  or  by  reason  of  inability  to  collect  it, 
beyond  what  is  incident  to  the  subject  in  view  of  the  means 
specifically  provided  for  enforcing  it.  In  this  particular  case 
there  is  nothing  shown  why  the  tax  may  not  be  collected 
npon  the  tax  bill  and  warrant,  either  by  the  voluntary  pay- 
ment of  the  defendant  or  by  distress  of  property.  So  that,  in 
no  view,  either  general,  as  to  the  subject  itself,  or  particular, 
as  to  the  case  in  hand,  is  there  any  ground  for  invoking  equi- 
table considerations  in  favor  of  the  town. 

To  hold  in  this  case  as  is  claimed  for  the  trustee  would  open 
the  way  to  supposable  and  probable  complications  that  would 
tax  professional  and  judicial  wit  to  solve,  to  an  extent  that 
would  not  be  likely  to  be  compensated  by  any  beneficial  re- 
sults that  would  be  realized  therefrom.  On  the  other  hand, 
to  hold  as  we  do  leaves  the  town  armed  with  all  the  means 
intended  by  the  law  to  be  used  for  making  the  tax  available; 
and  leaves  the  debt  due  to  the  defendant  available  to  the  cred- 
itor for  the  satisfaction  of  his  debt,  by  means  provided  by  the 
law  for  that  express  purpose.  The  equities  all  look  in  this 
direction,  and  find  faU  countenance  in  the  express  provisions 
of  the  law. 
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view  of  this  aspect  of  the  case  removes  the  only  groond 
upon  which  the  other  view  can  be  rested  with  any  plansilnlity. 
Inasmuch  as  there  was  no  perfected  application  of  the  debt 
upon  the  tax,  we  have  no  reason  arising  from  equitable  oon- 
eiderations  to  give  what  passed  between  the  selectmen  and  the 
defendant  operation  beyond  its  strictly  legal  force. 

We  make  no  intimation  of  views  as  to  the  authority  of  the 
selectmen  as  such  to  make  such  settlement  of  taxes. 

A  case  in  Windsor  County,  recently  decided,  in  which 
Prout,  J.,  delivered  the  opinion,  involved  principles  that  would 
seem  to  bear  strongly  on  that  subject. 

The  judgment  is  reversed,  and  the  trustee  ady^^lS^  duig^ 
able  for  said  $112. 


Taxm  IBS  HOT  DiBis  DT  OmoaARY  Snsi  or  Tbat  Tammz  TsmtfBL 
faig  the  pdamgtl  oaM;  bat  lee  Peopie  t.  Seffmomr^  76  Am.  Dml  flSL 


Andrbws  V.  Eastman. 

r4l  VamoiiT,  IM.] 

OsB  Weo  Aobxb  Both  as  to  Knn>  or  Wood  Hi  should  avd  sbooia 
HOT  FmLWiKH  Othsbs  daring  a  certein  year  oaonot  reoo?ar  at  tlie  con* 
tract  prioe  for  the  kmd  he  agreed  not  to  fonuah,  beoanse  thoee  to  vbon 
it  waa  famiflhed  did  not  notify  him  that  they  ahonld  notreoeiTe  ttapca 
the  oontraot,  and  need  aome  of  it^  and  made  a  payment  wider  pioteit; 
hat  ia  entitled  to  compenaation  only  to  the  extent  of  the  benefit  actaaDj 
reoeived. 

Book-account  by  Richard  Andrews  against  Eonioe  and 
Mary  Eastman.  The  plaintiff,  who  was  engaged  in  getfting  oot 
last-blocks,  had  for  two  years  previons  to  1863  famished  the 
defendants  green  wood  from  the  waste  of  the  blocks,  at  thirty 
dollars  a  year,  one  half  of  which  was  paid  by  each;  bnt  agreed 
with  the  defendants  to  furnish  them  good  dry  wood  fiff  the 
year  commencing  January  1,  1863,  for  the  sum  of  thirfy-five 
dollars,  and  not  to  furnish  them  last-block  wood,  as  formerly. 
The  plaintiff  furnished  wood  according  to  his  contract  until 
about  July  1st,  when  he  commenced  to  furnish  the  defendants 
with  green  last-block  wood,  and  furnished  nothing  else  after 
that  time.  The  defendants  used  the  wood  until  some  time  is 
the  fall,  when  they  procured  wood  elsewhere.  Eunice  East* 
man,  after  the  year  had  expired,  paid  for  one  half  of  the  wood* 
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$17.60,  under  protest.  The  auditor  found  that  if  the  plaintiff 
should  be  allowed  to  reoorer  no  more  than  the  wood  was 
worth,  the  defoidants  had  paid  all  that  he  was  entitled  to  re- 
ceive. Judgment  was  rendered  for  the  defendants,  to  which 
the  plaintiff  excepted. 

N.  L.  Batfden  and  J.  W.  BowMj  lor  the  plaintifll 
Philander  Perrinj  for  the  defendants. 

By  Court,  Wilson,  J.  The  contract  upon  which  the  plain- 
tiff claims  to  recover  required  him  to  furnish  the  defendants 
good  dry  wood,  piled  up  under  their  shed,  for  the  year  1863, 
for  the  sum  of  thirty-five  dollars,  one  half  to  be  paid  by  the 
defendant  Eunice,  and  the  other  half  by  the  defendant  Mary 
Eastman.  It  is  conceded  by  the  plaintiff  that  he  did  not  per- 
form his  contract  according  to  its  terms,  but  it  is  insisted  that 
the  neglect  of  the  defendants  to  notify  the  plaintiff  they  should 
not  receive  the  wood  upon  the  contract,  and  their  using  it  and 
paying  in  part  therefor  constitute  such  an  acceptance  of  the 
wood  as  should  entitle  him  to  recover  the  contract  price.  The 
auditor  has  not  found  that  the  defendants  accepted  the  wood 
upon  the  contract,  and  we  are  satisfied  that  the  facts  reported 
by  him  do  not  show  any  such  acceptance  by  the  defendants  as 
would  render  them  liable  for  the  stipulated  price,  or  constitute 
a  waiver  by  them  of  their  legal  rights  under  the  contract.  The 
plaintiff,  from  about  the  Ist  of  July,  during  the  remainder  of 
the  year,  furnished  the  last-block  wood  along  from  time  to 
time,  as  he  split  it  from  green  blocks,  and  when  the  defendant 
commenced  using  it,  they  might  well  suppose  the  plaintiff 
would  not  long  continue  to  furnish  them  with  wood  of  a  differ- 
ent kind  from  that  named  in  the  contract.  The  wrongful 
neglect  of  the  plaintiff  on  his  part  to  perform  the  contract 
placed  the  defendants  in  such  situation  that  they  were  com- 
pelled to  use  wood  they  had  not  contracted  for,  or  perhaps 
suffer  still  greater  inconvenience  and  damage  in  procuring  it 
elsewhere.  The  defendants  therefore  commenced  using  the 
wood,  and  continued  to  use  it  through  that  part  of  the  season 
in  which  they  could  dry  it  without  incurring  expense  exceed- 
ing the  whole  value  of  the  wood,  expecting  daily  that  the  next 
wood  the  plaintiff  should  furnish  them  would  be  such  as  the 
contract  called  for.  But  the  plaintiff  continued  to  furnish 
last-block  wood  in  violation  of  his  agreement,  and  the  defend- 
ants, before  the  year  expired,  ceased  to  bum  it.    The  plaintiff 
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did  not  even  ask  the  defendants  if  they  would  accept  such 
wood  upon  the  contract.  He  did  not  indicate  to  them  in  any 
manner  before  or  while  he  was  furnishing  the  last-block  wood, 
or  while  they  were  using  it,  that  he  claimed  or  should  daira 
that  such  wood  was  according  to  the  terms  of  the  contract 
The  defendants  did  no  become  liable  to  pay  the  contract  price 
by  reason  of  their  using  the  wood,  nor  by  reason  of  their  ne- 
glect to  give  farther  notice  to  the  plaintiff  that  they  should  not 
accept  upon  the  contract  an  article  which  the  parties  had  ex- 
pressly agreed  should  not  be  furnished  by  the  plaintiff,  and 
would  not  be  accepted  by  the  defendants.  The  plaintiff,  hav- 
ing stipulated  both  as  to  the  kind  of  wood  he  should  furnish 
and  as  to  wood  he  should  not  furnish,  had  no  reason  to 
suppose  the  defendants  would  accept  the  last-block  wood,  or 
that  they  had  accepted  it,  at  the  contract  price  for  good  dry 
wood,  nor  that  they  would  be  liable  to  pay  him  any  more  for 
the  wood  than  it  was  actually  worth  to  them.  The  payment 
of  the  $17.50  under  protest  was  not  a  recognition  by  the  defend- 
ants  that  anything  more  was  due  to  the  plaintiff. 

The  plaintiff,  having  failed  to  comply  fully  with  the  terms  of 
the  contract,  was  entitled  to  compensation  for  the  wood  only 
to  the  extent  of  the  benefit  actually  received  by  the  defendants, 
and  the  defendants  have  the  right  to  have  deducted  firom  the 
contract  price  the  amount  of  damages  they  have  sustained  by 
the  non-performance  of  the  entire  contract  by  the  plaintiff: 
Myrich  v.  Slaaon,  19  Vt  121;  AUen  v.  HookeVy  25  Id.  187;  Smith 
V.  FoeUry  86  Id.  705.  The  auditor  has  found  that  the  defend- 
ants have  paid  all  the  wood  was  worth  to  them;  the  plaintiff, 
therefore,  is  not  entitled  to  recover. 

The  judgment  of  the  county  court  is  affirmed. 


BaoovKBT  lOB  Goods  oe  Matxbialb  FosmsBKD,  wmn  aor  nr  Aooobd- 
AiroB  WITH  SracnAL  CoMraAcr:  See  McKUmq^  ▼.  SpHngert  54  Am.  Dm.  41% 
and  note;  Olea§on  ▼.  Smith,  67  Id.  62;  note  to  Ootiey  ▼.  MorUm,  02  Id.  64; 
ffUl^ard  ▼.  Crabtrt^sAdm^r,  02  Id.  476;  Doder  t.  Browm,  71  Id.  168;  JkOa 
V. OawUi,  76 Id.  468;  S^ed  ▼. SamdaU,mid.  806. 
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Clark  v.  Peoe. 

[41  VnMOMT,  146.] 

M^T»"n  WoKAir  Taub  Un  ov  Pbofxbtt  vob  hkb  Soli  Bunmr  to  tii« 
exetamoD.  of  the  marital  righta  of  her  husband,  and  bemg  xq  poaaeseion 
and  ocoopatiaii  of  the  prc^erty,  la  entitled  in  equity  to  the  prodncta 
thereof  and  will  be  protected  against  any  attempt  by  the  husband'a 
creditora  to  deprive  her  of  them  or  of  their  avails,  where  a  testator  gave 
''the  use  of  the  other  two  thirds  of  my  estate,  both  real  and  .penonalt 
to  Lb  C,  the  wife  of  my  eon,  I.  A.  C,  so  long  as  she  shall  remain  hia 
wife  or  widow." 

Bill  in  equity.    The  facts  are  stated  in  the  opinion. 

IT.  E.  Sttmghton^  for  the  orators. 

BuUer  and  Whedety  for  the  defendant  Peek. 

By  Coort,  Piespoutf,  C.  J.  It  appears  in  this  oase^  that 
Tully  A.  Clark,  one  of  the  defendants,  is  the  hnsband  of  Loo- 
isa  Clark,  the  oratrix,  and  the  son  of  Peres  Clark,  deceased. 
Fessenden  Clark,  one  of  the  orators,  is  the  administrator  with 
the  will  annexed,  of  the  said  Perez  Clark.  Shubacl  Peck,  the 
the  other  defendant,  is  a  judgment  creditor  of  the  said  Tully 
A.  Clark,  seeking  to  collect  his  execution  by  the  sale  of  cer- 
tain property  which  he  has  taken  thereon,  claiming  it  to  be 
the  property  of  the  said  Tully  A.  The  orators  claim  that  the 
said  property  belongs  to  the  oratrix,  Louisa  Clark,  being  prop- 
erty or  the  product  of  property  that  was  bequeathed  by  the 
said  Perez  Clark  to  her  for  her  separate  use.  This  bill  is 
brought  to  restrain  the  defendants  from  disposing  of  the  said 
property,  and  for  its  return. 

The  main  question  involved  is  as  to  the  construction  of  that 
clause  in  the  will  of  the  said  Perez  Clark  by  which  the  be- 
quest is  made  to  the  said  Louisa  Clark. 

The  testator  in  his  will  provides  for  the  payment  of  his 
debts  and  the  support  of  his  widow,  and  gives  a  specific  legacy 
to  his  son  Fessenden,  and  then  says:  "I  also  give  to  my 
daughter,  Sophronia  Clark,  one  third  of  the  residue  of  all  my 
estate,  both  real  and  personal.  I  also  give  the  use  of  the 
other  two  thirds  of  my  estate,  both  real  and  personal,  to  Louisa 
Clark,  the  wife  of  my  son  Tully  A.  Clark,  so  long  as  she  shall 
remain  his  wife  or  widow,  and  when  she  shall  cease  to  re- 
main his  wife  or  widow,  to  the  lawful  heirs  of  the  said  Tully 
A.  Clark."  Does  Louisa  Clark  take  the  property  thus  be* 
queathed  to  her  to  her  separate  use,  or  subject  to  the  marital 
rights  of  her  husban^}?    The  rule  as  laid  down  by  Judge 
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Stozy,  and  supported  by  nnmeroos  decided  cases,  is  ibis:  "  That 
where,  from  the  terms  of  a  gift,  settlement,  or  bequest,  the 
property  is  expressly  or  by  just  implication  designed  to  be  fisr 
her  separate  and  exclnsiye  use  (for  technical  words  are  not 
necessary),  the  intention  will  be  folly  acted  upon,  and  the 
rights  and  interests  of  the  wife  sedolonsly  protected  in 
equity";  but  that  the  purpose  must  clearly  appear  beyond 
any  reasonable  doubt:  2  Story's  Bq.  Jur.,  sec.  608. 

In  ascertaining  the  intention  of  the  testator  (£ar  that  is 
always  to  be  sought  for  in  construing  instroments  of  this 
kind),  we  are  to  be  governed  by  the  same  rules  in  a  ease 
like  the  present  as  apply  in  all  other  cases  of  the  construe- 
tioA  of  wills.  We  are  not  to  look  at  the  words  alone  to 
ascertain  the  intent,  but  the  language  used  is  to  be  consid- 
ered in  connection  with  the  situation  of  the  parties,  the  sur- 
rounding circumstances,  the  sulject-matter,  ttie  object  to  be 
accomplished,  etc.,  as  it  is  proper  to  do  in  the  constroctioQ 
of  all  written  instruments.  This  is  too  well  settled  to  re- 
quire argument  or  authority  in  its  support  In  applying  this 
principle  to  the  case  in  hand,  what  aid  do  we  derive  finom 
such  sources?  The  interest  given  by  the  will  to  Louisa  Clark 
is  only  the  use  of  certain  property  for  a  specified  'period,  and 
then  the  property  itself  is  given  to  the  children  of  her  hus- 
band. She  is  not  the  child  of  the  testator;  her  husband  is. 
They  had  children,  and  they  and  their  children  were  living 
together  in  harmony  at  the  time  the  will  was  made.  There  is 
nothing  to  show  any  ill-will  on  the  part  of  the  testator  toward 
either.  The  natural  course  under  such  circumstances  would 
seem  to  have  been  for  the  testator  to  give  the  property  to  his 
son  Tully  A.,  either  absolutely  or  for  his  life  or  the  life  of  his 
wife,  and  then  to  his  children.  In  deviating  from  this  course, 
imd  in  giving  the  use  to  his  wife,  it  is  apparent  the  testatcnr 
had  a  purpose;  and  it  is  difficult  to  conceive  of  any  other  pur- 
pose than  that  she  should  hold  the  property  to  her  sole  and 
separate  use  to  the  exclusion  of  the  marital  rights  of  the 
husband.  If  the  testator  had  supposed  that  in  giving  this 
tise  to  the  wife  the  legal  effect  would  be  to  vest  such  use  abso- 
lutely in  the  husband,  would  he  have  made  such  a  provisionf 
If  so,  why  not  give  it  directly  to  the  husband?  The  legal 
•effect  is  the  same.  Why  go  through  the  form  of  apparently 
giving  her  something,  when  in  fact  he  gives  her  nothing? 

If  the  title  to  the  property  had  been  given  to  the  wife,  th«ii 
there  would  have  been  something  for  the  will  to  operate  upon 
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•aide  from  its  nee;  the  title  would  have  been  in  her,  subject 
to  the  rights  of  the  husband  in  its  use,  and  we  could  reason- 
ably suppose  such  to  have  been  the  intent  of  the  testator.  But 
here  the  use  onlj  is  c^ven,  and  that  necessarily  excludes  the 
use  of  the  husband.  To  have  added,  '*  to  be  held  to  her  use," 
would  have  been  mere  repetition.  If  we  hold  that  she  takes 
it  subject  to  the  marital  rights  of  the  husband,  we  render  the 
provision  wholly  nugatory  so  &r  as  the  interests  of  the  wife 
are  ccnoemed,  and  make  it  impossible  for  her  to  avail  herself 
of  it  in  any  form,  and  also  defeat  the  manifest  intent  and  pur- 
pose of  the  testator  in  making  it. 

We  think  the  fair  and  just  implication  arising  from  the  Ian- 
guage  of  the  provision,  viewed  in  the  light  of  the  &cts  and 
circumstances  always  proper  to  be  considered  in  such  cases,  is 
that  it  was  the  clear  intention  of  the  testator  to  give  the  use  of 
the  property  for  the  sole  and  exclusive  benefit  and  use  of  the 
naid  Louisa;  and  this,  too,  beyond  a  reasonable  doubt. 

If  there  was  occasion  for  it,  I  think  something  might  be 
said  as  to  the  reasonableness  of  the  rule  requiring  that  the 
lights  of  the  wife  should  be  established  beyond  a  reasonable 
doubt,  as  against  the  claims  of  the  husband.  Why  she  is  not 
entitled  to  the  benefit  of  a  fair  balance  of  testimony,  as  in  other 
civil  cases,  is  not  quite  aiq[>arent  to  me.  I  am  aware  of  the 
old  idea  that  the  male  is  the  superior  branch  of  the  human 
family,  and  that  the  rule  referred  to  has  its  origin  in  that  idea, 
and  that  all  doubts  are  to  be  solved  and  all  presumptions 
raised  in  fkvor  of  the  husband  and  against  the  wife,  so  &r  as 
her  property  is  concerned. 

This  idea,  and  the  rules  that  sprung  from  it,  had  their  origin 
in  a  period  much  nearer  the  days  of  semi-barbarism  than  the 
present;  and  as  civilization  and  Christianity  have  advanced 
in  the  world,  the  public  mind,  as  evidenced  by  both  legisla- 
tive and  judicial  action,  has  become  much  more  inclined  to 
place  the  rights  of  the  wife  more  nearly  upon  an  equality  with 
those  of  the  husband  in  respect  to  property.  The  court  of 
chancery  in  this  state  is  constantly  extending  its  action  in  aid 
of  the  rights  of  the  wife  to  her  separate  property. 

It  appears  from  the  bill,  answers,  and  prooft,  that  after  the 
decrease  of  the  widow  of  the  testator,  to  whom  he  gave  all  his 
property  during  her  life,  the  said  Louisa,  with  the  consent  of 
the  administrator  as  aforesaid,  went  into  the  possession  of  the 
said  two  thirds  with  her  said  husband  and  children,  and  still 
continues  to  occupy  the  same,  claiming  to  have  the  sole  and 
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exclusive  right  to  the  use  of  the  samei  her  said  husband  ac- 
quiescing therein;  that  she  bargained  with  the  said  Sophronia 
for  the  purchase  of  the  other  third  of  the  real  estate  of  the  said 
Perez,  took  a  bond  for  a  deed,  and  paid  a  part  of  the  purchase- 
money  out  of  her  own  money,  being  the  proceeds  of  her  two 
thirds  of  the  said  estate,  and  took  the  possession;  that  the  said 
Louisa  and  her  husband  both  treated  and  regarded  the  uae 
and  product  of  this  property  as  the  separate  estate  of  the  said 
Louisa,  the  said  Tully  A.  disposing  of  the  product  only  with 
her  consent  and  under  her  direction,  and  applying  the  pro- 
ceeds in  the  support  of  herself  and  family,  and  by  her  direo- 
tions,  in  payments  toward  the  share  of  the  said  Sophronia. 

The  right  to  the  use  of  this  property  being  in  the  said 
Louisa,  and  she  being  in  the  possession  and  occupation  thereof 
she  is  clearly  entitled  in  equity  to  the  products  thereof  and 
to  be  protected  against  any  attempt  on  the  part  of  the  cred- 
itors of  her  husband  to  deprive  her  of  them.  Her  title  under 
the  will  was  a  matter  of  record.  She  was  in  possession,  and 
that  was  at  least  oonstructive  notice  to  all  the  world  6l  her 
right 

The  property  taken  by  the  said  Peck  consisted  of  bay,  and 
grain  in  the  straw,  which  grew  upon  the  said  premiseSt  and 
were  on  them  when  taken;  a  yoke  of  oxen  and  a  horse,  which 
the  said  Louisa  purchased  with  her  own  money,  obtained  in  • 
dependently  of  her  husband,  and  which  wero  in  her  posses- 
sion on  the  farm;  a  wagon  and  harness,  which  belonged  to  tho 
estate  of  the  said  Perez,  the  use  of  which  passed  to  the  said 
Louisa,  and  were  in  her  possession;  two  steers,  two  cows,  and 
two  heifers,  which  were  grown  and  raised  upon  the  said 
premises,  and  were  a  part  of  the  proceeds,  product,  or  income 
thereof. 

There  is  nothing  in  the  case  to  show  that  the  said  Tully  A* 
ever  owned  any  part  of  this  property,  or  ever  paid  a  dollar 
toward  its  purchase  or  procurement,  or  ever  claimed  to  own  it^ 
or  ever  exercised  any  acts  of  ownership  over  it  except  as  sub- 
servient to  her  rights  as  its  owner. 

Under  such  circumstances,  we  think  it  inequitable  that  the 
creditors  of  the  said  Tully  A.  should  come  in  and  seize  that 
property,  and  dispose  of  it  in  payment  of  his  debts;  and  the 
said  orators  having  come  into  a  court  of  chancery,  and  asked 
to  be  relieved  from  the  attempt  of  the  defendants  to  do  flo^ 
think  they  are  entitled  to  the  relief  prayed  for. 

Decree  of  the  chancellor  affirmed. 


Aug.  1888.]  Daniels  v.  Nelson.  677 

Wbat  Wobds  nr  Ddd  oe  Will  Suthozknt  to  Gbxati  Sbpaiuti 
IH  M4MtBfin>  Woman:  See  Bridge§  v.  Philip  60  Am.  Dea  495»  and 
Wan  ▼.  Bkhardmm,  56  Id.  762;  SfMncUrmm  ▼.  J<me$,  63  Id.  217;  Banm 
w.  BoU,  64  Id.  686;  MarUm  ▼.  BeO,  70  Id.  200;  SngUA  ▼.  Bmhk,  82  Id.  126; 
■Bd  lee  Monkm  t.  IRfaon,  78  Id.  603;  KMifatHA  ▼.  A/ortf,  76  Id.  363^ 
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141  VnMoaT,  161.1 

Doonam  flUT  Sau  ov  PnaoNAL  PMxnntTr,  witjiwjt  Gbavoe  ov  Fos- 
iBHOHy  n  FsAUiXTUDrr  nr  Law,  n  LmxnD  in  ite  appUoaiuNi  to  eted- 
iton  and  Uma  Jide  pmchaeere  of  the  Tendor,  end  does  nol  aortend  to  a 
atafce  or  town  levying  a  poll-tax. 

Replevin  for  a  mare  distrained  hj  the  defendant,  the  col* 
lector  of  a  school  district,  upon  a  tax-warrant  in  satisfaotimi 
of  a  poll-tax.    The  facts  are  suflBcientlj  stated  in  the  opinion. 

Charier  H.  Heathy  and  HeaUm  and  Reed^  for  the  plaintiff. 

Bedfidd  and  Qleasonj  for  the  defendant. 

By  Court,  Babbbtt,  J.  In  this  case  the  property  in  qnes- 
tion,  a  mare,  was  distrained  upon  a  tax-warrant  in  satisfao- 
tion  of  a  poll-tax  against  the  plaintiff's  father,  there  being 
no  tax  against  him  on  account  of  said  mare  or  of  any  other 
property.  The  county  court  found  the  legal  title  to  the  prop- 
erty to  be  in  the  plaintiff,  as  between  him  and  his  father,  by 
a  contract  made  in  good  fEiith,  and  not  fraudulent  in  fact 
But  the  court  further  found  and  held  that  the  ostensible  own- 
ership and  possession  were  so  far  in  the  father  as  to  render  the 
mare  subject  to  levy  for  the  tax,  even  if  she  would  not  have 
been  if  the  plaintiff  had  taken  and  kept  the  exclusive  pos- 
session and  claim  of  title  in  himself.  The  question  is  thus 
directly  presented*  whether  the  doctrine  of  fraud  in  law  is 
applicable,  so  as  to  subject  the  mare  to  the  levy  made,  in  this 
case. 

The  several  English  statutes,  the  substance  and  spirit  of 
which  are  embraced  in  our  own,  on  the  subject  of  fraudulent 
conveyances,  are  designed  to  protect  creditors  and  bona  fide 
purchasers,  and  the  fraud,  which  gives  occasion  for  those 
statutes,  looks  exclusively  to  such  creditors  and  purchasers; 
and  moreover,  they  contemplate  actual  fraud  both  in  intent 
and  act.  The  doctrine  persistently  adhered  to  in  Vermont, 
of  fraud  in  law,  does  not  give  any  additional  scope  either  to 
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the  statutory  or  common-law  operation  of  fraud.  That  doc- 
trine works  in  subordination  to  such  law,  and  adopts  a  par- 
ticular mode  of  determining  the  existence  of  the  vitiatiDg 
fraud  in  the  given  case.  In  a  sense,  it  propounds  a  kind  of 
rule  of  evidence,  prescribing  what  facts  proved  shall  be  held 
to  show  the  existence  of  such  fraud.  It  says  to  the  party, 
prove  that  there  was  no  visible  change  of  substantial,  ex- 
clusive possession  from  the  vendor  to  the  vendee,  and  the 
fraud  required  by  the  law  to  invalidate  the  sale  as  against 
creditors  and  bona  fide  purchasers  will  be  established. 

In  many  states,  and  at  some  periods  in  England,  the  lack 
of  such  change  of  possession  has  not  been  allowed  such  oon- 
olusive  effect,  but  has  constituted  matter  of  circumstantial 
evidence  bearing  on  the  question  of  actual  fraud.  The  oon- 
clusive  effect  of  that  fiact  in  this  and  some  other  of  the  states 
has  been  allowed  and  adopted  as  matter  and  on  the  ground 
of  policy.  When  the  ground  and  reason  of  that  policy  is 
considered,  the  proper  extent  of  the  application  and  operation 
of  the  doctrine  itself  will  be  seen.  Possession,  the  holding 
and  using  of  an  article  of  property  in  the  manner  of  an 
owner,  is  a  strongly  evincive  badge  of  ownership;  and  when 
it  continues  to  be  exercised  upon  property  by  the  person  who 
had  in  fact  before  owned  it,  the  public  and  individuals  would 
be  warranted  in  presuming  that  such  ownership  was  continu- 
ing, and  in  acting  accordingly,  without  making  inquiry.  In- 
deed, very  few  persons  would  think  of  making  inquiry  as  to 
a  change  of  title,  unless  some  apparent  change  in  the  posses- 
sion and  use  of  the  property  had  occurred. 

The  ownership  of  property  being  a  leading  ground  and 
inducement  for  credit,  as  well  as  for  confidence  in  deahng 
with  and  trading  for  it,  in  order  to  preclude  the  continned 
possession  of  property  from  inducing  an  unfounded  credit, 
or  leading  to  a  fallacious  confidence  in  making  a  purchase, 
the  law  adopts  a  kind  of  conclusive  estoppel  in  pais  in  &?or 
of  creditors  and  bona  fide  purchasers  of  tiie  former  owner,  ho 
continuing  in  the  possession  and  use  in  a  manner  consiBtent 
with  his  continuiiig  still  to  be  the  owner  of  it  It  does  this  ia 
order  at  once  and  entirely  to  relieve  the  subject  of  the  con- 
tinued possession  of  property  by  the  former  owner,  as  a  groond 
of  credit  and  confidence,  frt>m  the  embarrassment  that  would 
be  likely  to,  and  often  does,  result  fi^m  having  to  settle  occult 
questions  as  to  the  real  character  of  transactions  between  the 
parties  to  the  pretended  transfer  of  title,  when  not  adcom- 
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tMLDJed  by  s  correspoDding  change rfniiwiwiiijn  In  this 
and  to  this  intent,  it  may  be  regarded  as  a  kind  of  rule  ol 
title  and  assoranoe  in  the  pretended  Tendee.  The  pro|»iety 
of  the  role  is  well  justified  by  commercial  as  well  as  by  jadi- 
€ial  experience,  and  we  may  properly  cootinne  to  abide,  aa 
intimated  by  Mattocks,  J.,  in  Farnswora  T.  Sftqnrd,  6  VL  521, 
notwithstanding  the  doubt  expressed  by  Chancellor  Kent,  in 
noting,  with  commendation,  that  intimation  in  the  second 
▼oluzne  of  his  Commentaries.  526  (ed.  of  1840). 

Now,  it  is  obvious  that  the  policy  and  final  caoae  of  the  rule 
cannot  be  predicated  of  the  case  in  hand.  The  party  to  whiuh 
the  tax  is  owing  is  not  a  creditor.  The  state,  the  town,  the 
school  district,  do  not  give  credit  by  way  of  trust  and  confi- 
dence. They  make  an  authoritative  and  arbitrary  exaction, 
and  are  armed  with  all  the  power  of  the  government  tar  its 
enforcement  out  of  any  and  all  of  the  property  of  the  party 
taxed,  including  the  enticement  of  the  prison  walls,  in  want 
of  the  property  whereof  to  get  satisDeiction.  In  Johnson  v. 
Howard^  41  Vt.  122  [anU,  p.  568],  it  was  held  that  town  taxes 
could  not  be  deducted  in  diminution  of  the  liability  of  the 
town  as  trustee  of  the  defendant,  under  section  52  of  chapter 
34  of  the  General  Statutes. 

In  the  present  case,  as  be&re  remarked,  the  tax  was  not  on 
account  of  any  property.  It  was  only  a  poll-tax,  that  fact 
indicating  that  likely  enough,  not  property,  but  only  the  per- 
son of  the  party  taxed,  might  be  reached  by  warrant  for  its 
compulsory  collection. 

The  view  we  take  of  the  subject,  in  its  reasons  as  developed 
in  its  history,  is  fully  sustained  by  the  text-books  and  the 
cases;  2  Kent's  Com.  615-552,  contains  the  best  summary  of 
the  law  of  the  subject  that  I  have  seen.  It  will  be  found  that 
all  the  cases  in  Vermont,  beginning  with  Matt  v.  McNid^  1 
Aik.  162,  and  ending  with  Houstoa  v.  Howcgrdy  39  Vt.  55,  treat 
the  matter  of  fraud  in  law  (constructive  fraud)  predicated 
upon  a  lack  of  change  of  possession,  as  originating  in  policy, 
and  limited  to  creditors  and  bona  fide  purchasers  without  no- 
tice. The  doctrine  has  never  been  better  stated,  as  to  iU 
grounds  and  its  limit  and  its  practical  operation,  than  it  was 
by  Hutchinson,  J.,  in  Mott  v.  McNielj  aupra;  and  it  has  not 
been  departed  from  in  principle  in  any  subsequent  case  that 
has  come  to  our  attention.  He  says:  ''A  sale  of  personal 
property,  without  change  of  possession,  though  it  may  be  valid 
as  between  the  parties,  is  void  as  to  creditors.    It  is  usually 
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termed  a  fraud  in  law.  This  expression  may  seem  to  people 
not  versed  in  the  law  to  contain  some  mystery.  If  we  would 
convey  the  same  idea  in  language  understood  by  every  person, 
we  may  say  the  sale  is  not  complete  as  to  creditors  till  there 
is  a  change  of  possession.  And  this  must  be  a  visible,  sub- 
stantial change,  so  that  the  possession  will  no  longer  give  a 

credit  to  the  former  owner If  a  man  actually  owna 

and  possesses  personal  property,  the  world  have  a  right  to 
presume  he  remains  the  owner  so  long  as  he  retains  the  pos- 
session. People  may  well  give  him  credit  on  account  of  this 
property,  and  when  they  attach  it  for  his  debts,  they  can 
hold  it." 

The  ground  of  the  doctrine  is  strongly  developed  in  FatUr 
V.  MeOregoTj  11  Vt.  595  [84  Am.  Dec.  718],  by  Bennett  J.,  in 
which  it  was  held  that  property  exempt  from  attachment  and 
execution  was  not  subject  to  the  rule  of  fraud  in  law,  for  the 
reason  that  it  did  not  enable  the  vendor  to  acquire  a  fake 
credit,  nor  was  it  against  sound  policy  as  opening  a  door  to 
fraud;  and  yet  there  is  no  exemption  of  such  proper^  as 
against  a  tax-warrant. 

As  the  present  case  does  not  &11  within  the  reason  of  the 
rule,  and  as  no  precedent  is  shown  for  applying  the  rule  to 
such  a  case,  we  see  no  legal  ground  or  reason  for  subjecting 
the  plaintifiTs  property  to  the  compulsory  payment  of  his 
father's  poll-tax.  No  party  in  interest  has  been  misled.  No 
party  in  interest  could  be  misled  in  such  a  case  by  such  pos- 
session and  use  of  the  property  by  the  plaintiff's  fiither  as  were 
shown  in  this  case. 

The  £Ekct  that  the  defendant  levied  on  it  because  of  such  pos- 
session and  use  is  no  element  in  the  law  of  the  subject.  It 
was  an  experiment  on  his  part  to  get  the  tax  satisfied.  What 
gives  potency  to  the  lack  of  a  change  of  possession  is  its  ten- 
dency to  induce  a  feJse  credit  in  the  creation  of  claims  against 
the  former  owner,  who  still  continues  in  possession,  not  Uiat  it 
may  induce  a  party  to  levy  final  process  upon  it  in  satisfiACtion 
of  his  claim.  The  case  in  this  respect  bears  a  dose  analogy 
to  one  feature  of  Turner  v.  TFoZdo,  40  Vt.  51. 

As  the  view  we  take  of  the  question  thus  discussed  is  con- 
clusive of  this  case,  we  do  not  think  it  worth  while  to  wonry 
ourselves  or  the  poor  school  district  involved,  by  scanning  with 
a  judicial  eye  the  record  of  its  doings. 

The  light  thrown  upon  the  subject  by  the  industrious  criti- 
cisms of  the  learned  counsel  may  enable  it  in  the  future  to 
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pursue  right  courses,  without  repeating  any  of  the  errors  that 
may  be  obnozioas  to  the  exceptions  taken  thereto;  and  since 
it  has  now  been  so  thoroughly  ''  dug  about,"  if  not  encouraged 
by  any  other  process  of  cultivation,  we  are  disposed  to  accord 
to  it  the  opportunity  asked  for  the  fruitless  fig-tree. 

The  judgment  is  reversed,  and  judgment  for  the  plaintiff  for 
nominal  damages  and  his  costs. 


Bale  or  CBArms,  Uhaooompaxixd  bt  PosnnsiOHy  n  FsAxnyuLEiiT  avd 
▼cm  AS  TO  VxRDOR'fl  Cbxditobs:  Brawn  ▼.  KeUer,  82  Am.  Beo.  S64,  and 
note  colleoting  prior  omm;  Lawrenea  ▼.  Bumhanif  97  Id.  640;  bat  it  good 
betiwoen  tho  parties  and  against  all  the  world  except  creditors  of  and  pur^ 
dtaaers  from  the  Tendor:  Wd)ber  ▼.  DaviSf  69  Id.  87,  and  note;  Call  ▼.  Cfraifp 
75  Id.  141;  Corgan  ▼.  Frew,  89  Id.  286;  KMr.  LtncUey, 89  Id.  294;  Sexe^r. 
Adtbuom,  91  Id.  698.  As  to  when  the  property  is  not  sosceptible  of  deliv* 
«ryt  see  Cummbw  ▼.  OrigffB,  87  Id.  482.  . 

Tkb  PBordPAL  OAsm  ia  crna>  in  Town  qf  SL  Albcmi  v,  Natitmai  Car  Co,^ 
87  Vtb  84»  to  the  point  that  taxes  are  not  debts  in  the  ovdinaiy  sense  cf  that 
tsnn;  and  see./oftiii0ii  ▼.  Hcward^  oHte,  p.  S68w 


SOOTT   V.    MOOBB. 

[41  ynMOMT,  90ft.J 
OiJJtm  SHOITLD   HOT   VM   Thmnmmn  fOB  WaRT  OF  JUBISDIOnOH  whCTS  tbs 

plaintiff  brings  an  action  in  aamnptU  on  the  common  ooonts  only,  in 
good  faith,  in  a  county  oonrt  of  Vermont,  beUering  that  he  had  a  yalid 
daim  for  more  than  two  hnndred  doUara,  bat  an  enor  is  discovered  in 
one  of  his  ISXU  after  he  had  rested  his  case,  which  reduced  his  daim  below 
that  amount. 

YMBJfOl  WILL  HOT  VM  SXT  AflmB  BMAVn  JVBOB  WAS  HOT  SWOBK,  wherC 

it  is  not  shown  that  both  the  moving  party  and  connsel  ware  ignorant  of 
the  fact. 

AnUCATIOH  TO  COUBT  BlLOW  TO  RjBOEIVI  ADDITIOHAL  AmDAYXTB  Sbow- 

mo  Faot  or  Ionqrahgb  that  Jubor  was  hot  Swobh,  made  after  the 
dieuion  on  a  motion  to  set  aside  a  yerdict  on  that  gronnd  is  announced, 
is  addressed  to  its  discretion,  and  the  refusal  to  receive  thorn  is  a  point 
not  snbjeot  to  exception. 

AssuicPSiT.  The  facts  are  sufficiently  stated  in  the  opinion. 
Powen  and  Oleedj  and  Benton  and  TFtZson,  for  the  plaintiffs. 
Brigham  and  Waterman^  for  the  defendants. 

67  Courty  Pbout,  J.  On  the  argument  of  these  exceptionsi 
three  questions  only  are  insisted  upon  by  the  counsel  of  the 
defendants,  the  exception  as  to  the  correctness  of  the  charge 
to  the  jury  being  abandoned. 
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1.  It  is  insisted  that  the  county  court  had  not  jurisdiction 
of  the  cause,  but  should  have  dismissed  it  on  the  defendants* 
motion. 

The  action  is  astumpBU^  the  declaration  containing  the  ami- 
mon  counts  only,  and  the  plaintiffs'  specification  filed  in  the 
cause,  showing  that  they  claimed  to  recover  the  sum  of  $225. 
The  motion  to  dismiss  is  based  upon  these  facts:  After  the 
plaintiffs  had  put  in  their  evidence,  and  rested  their  caae, 
the  defendants,  on  examination,  discovered  an  error  in  one  of 
the  bills  of  butter  carried  into  the  plaintiffs'  claim  or  account^ 
by  which  it  was  made  9100  too  large,  leaving  actually  due  the 
plaintiffs  only  the  sum  of  9125,  instead  of  the  balance  set  forth 
in  the  specification;  The  defendants  had  had  this  bill  in 
which  the  error  was  detected  fix>m  the  time  it  was  delivered  ta 
them,  in  October,  1866,  and  neither  of  the  parties  discovered 
the  mistake  until  it  was  detected  on  the  triaL  All  parties 
were  mistaken  up  to  that  time  as  to  the  amount  due.  The 
plaintiffs'  book  was  put  into  the  case,  which  showed  a  larger 
balance  due  the  plaintiffs  than  their  specification;  and  the 
case  finds  that  the  plaintiffs,  in  bringing  their  action  to  the 
county  court,  acted  in  good  faith,  believing  the  amount  their 
due  exceeded  the  sum  of  two  hundred  dollars.  The  adjudged 
cases  seem  to  settle  the  question.  In  Pawera  v.  ZT^y^r,  30  Vu 
861,  which  was  an  action  of  OMtimpnt  for  money  paid.  Pier- 
point,  J.,  remarks  in  the  course  of  the  opinion:  ''The  rale  is 
well  established  that  when  a  plaintiff  brings  his  action  in  the 
county  court  in  good  faith,  believing  that  he  has  a  just  claim 
to  more  than  one  hundred  dollars  [which  was  the  extent  of  a 
justice's  jurisdiction  when  that  action  was  commenced],  the 
court  will  not  dismiss  the  case  for  want  of  jurisdiction^  al- 
though the  plaintiff  fails  on  trial  to  establish  a  claim  to  that 
amount."  In  Brainard  v.  Austin^  17  Id.  650,  which  was  also 
an  action  of  oMUfnpstt,  Hebard,  J.,  says:  "  If  the  plaintiff  sets 
up  a  claim  exceeding  one  hundred  dollars,  and  introduces  tes- 
timony tending  to  establish  it,  and  it  appears  the  action  was 
brought  in  good  faith,  the  plaintiff  supposing  that  a  right  to 
recover  the  claim  existed,  the  jurisdiction  of  the  court  will  not 
be  ousted,  though  it  may  turn  out  that  the  plaintiff  misjudged 
as  to  his  right"  And  in  MiUer  v.  LifnngsUm,  37  Vt.  467,  Bai^ 
rett,  J.,  in  commenting  on  the  general  question,  uses  this  lan- 
guage: *'In  the  action  of  book-account,  and  in  actions  on 
promissory  notes,  the  statute  arbitrarily  prescribes  the  crite- 
rion of  jurisdiction.     In  other  cases,  it  is  lefk  to  depend  on  the 
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niatter  in  demand '';  and  Brainard  v.  Atatinj  iupra^  is  cited  as 
illnstrating  and  laying  down  the  correct  rale.  See  also  Spaf" 
ford  ▼.  Sichard8(m,  13  Id.  224,  and  Stanley  v.  Barker,  25  Id.  607. 

In  the  present  case,  the  matter  in  demand  and  in  contro- 
7erB7  was,  as  indicated  by  the  principle  of  the  cases  referred 
tOy  the  amount  of  the  plaintiffs'  claim,  as  unaffected  by  unin- 
tentional errors  not  known  or  discovered  when  the  action  was 
commenced.  In  such  cases,  the  jurisdiction  of  the  court 
would  be  no  more  affected  by  such  error  in  this  form  of  action 
upon  the  facts  than  it  would  be  by  the  disallowance  on  trial  of 
a  portion  of  a  claim  which  in  the  aggregate  was  within  the 
apparent  jurisdiction  of  the  court  for  any  other  cause  or  rea- 
son. The  criterion  is  the  amount  of  the  matter  in  demand  as 
distinguished  from  the  amount  recovered.  The  court  were, 
therefore,  correct  in  refusing  ttf  dismiss  the  action. 

2.  The  defendants  also  insist  that  the  verdict  of  the  jury 
should  have  been  set  aside  for  the  reason  that  one  of  the  jurors 
was  not  sworn  before  it  was  given  in  court.  On  the  trial,  the 
defendants  had  the  aid  of  several  counselors,  and  the  motion 
is  supported  by  the  affidavit  of  only  one  of  them,  who  testifies 
that  he  was  ignorant  of  the  fact  that  the  juror  was  not  sworn 
until  after  the  trial  closed. 

The  fiact  that  the  juror  was  not  sworn  was  an  irregularity 
the  party  might  waive,  as  necessarily  it  could  not  affect  the 
fidmess  of  the  trial.  The  juror  may  have  acted  as  conscien* 
tiously  and  as  impartially  in  the  discharge  of  his  duty  as  a 
juror  as  he  would  have  done  under  oath.  It  is  not  shown  that 
he  did  not.  This  being  a  matter,  then,  that  a  party  may 
waive,  having  a  knowledge  of  the  fact,  we  arei  not  disposed  to 
be  more  strict  or  to  apply  a  different  rule  than  applies  to  a 
case  of  known  cause  of  challenge  to  a  juror,  which  a  party 
waives,  or  neglects  to  bring  to  the  attention  of  the  court.  A 
new  trial  will  not  be  granted  for  that:  Jeffries  v.  RandaU,  14 
Mass.  205.  But  without  making  any  question  as  to  the  suffi- 
ciency of  the  cause  alleged  in  point  of  law  making  it  the  duty 
of  the  court  to  set  aside  the  verdict,  they  should  not  do  so  un- 
less the  party,  the  defendants,  as  well  as  their  counsel,  were 
ignorant  of  the  fact  relied  upon.  This  is  essential,  and  in  this 
case  was  the  foundation  of  the  application  to  set  the  verdict 
aside;  and  the  question  was  one  of  fact,  whether  or  not  they 
knew  the  juror  was  not  sworn. 

On  this  question  knowledge  of  counsel  is  as  material  as 
knowledge  of  the  defendants,  as  they  are  affected  by  what  is 
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within  their  counsera  knowledge  relating  to  the  cautfe,  and 
which  does  or  does  not  transpire  in  courL  In  this  view  there 
may  be  some  difficulty  in  entertaining  the  exceptions  npoa 
this  point,  but  treating  the  decision  of  the  county  court  as  a 
pro  forma  ruling  of  the  law,  the  decision  was  correct,  as  it 
does  appear  that  the  defendants  and  one  of  their  counsel  at- 
tending the  trial  did  not  know  that  the  juror  was  not  sworn. 
The  inquiry  involved  the  necessity  of  showing  a  want  of  knowl- 
edge of  the  £Ekct  on  the  part  of  the  defendants  and  counaelf  and 
this  evidence  was  peculiar  to  them.  Not  producing  it  on  the 
trial  justified  the  inference  which  the  court  no  doubt  made, 
that  all  concerned  were  not  wholly  ignorant  of  the  condition 
of  affairs;  and  if  not,  the  irregularity^  should  be  treated  aa 
waived. 

8.  The  application  to  the  court  to  receive  additional  affidar 
vits  after  the  decision  was  announced  was  addressed  to  their 
discretion.  The  refusal  to  receive  them  is  a  point  that  is  not 
subject  to  exception. 

The  judgment  of  the  county  court  is  affirmed. 


Ao  Daioium  Claubs,  Tisr  or  JuaiBDicnov:  SkOimem  ▼.  Laekmam,  SS 
Am.  Dm.  96;  Maxfield  v.  Johnmm,  SO  GaL  M6;  Sdmmm  ▼.  Iteete,  34  U.  28; 
PamyMbBT  ▼.  McDanffol,  48  Id.  161;  Stmbom  ▼.  Superior  Oomrt,  SO  Id.  425; 
2>iuiUef/ ▼.  ^Ibverfand;  sold.  668. 
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[41  viBKoiiT,  sn.] 

Towv  m  nor  Lublb  fob  Ihjukt  to  Ta4VXLEB,  Caitibd  bt  Ooasiiim  ea 
8lii>  nr  Htohwat»  within  the  mflaning  of  the  statnte  wfaieh  makas  tow 
liaUe  for  injnrieB  by  reeaoa  of  inwiffiHenoiei  or  want  of  repair  of  h^gh- 
waya»  although  the  aeleetmen  of  the  town  negleoted  to  facUd  nnaatimL 
ae  they  had  power  to  dow 

Cask.    The  opinion  states  the  facta. 

Jonathan  SosSf  for  the  plaintiff. 

Thomas  Bartlettj  for  the  defendants. 

By  Conrt,  Peck,  J.  The  injuxy  for  which  the  plaintiff  seeks 
to  recover  was  caused  by  being  Ut  by  a  sled  with  which  a  boy 
was  coasting  upon  the  highway  along  which  the  plaintiff  was 
walking,  in  the  village  of  West  Concord.  It  is  stated  in  the 
exceptions  that  *Hhe  accident  did  not  arise  from  any  want  of 
repair  in  the  surface  of  the  highway,  but  did  arise  from  the 


Aug.  1868.]    Hutchinson  v.  Town  of  Concord.  585 

plaintiff's  being  struck  by  the  sled."  It  is  further  stuted  that 
'*the  plaintiff  claimed  that  the  town  were  liable  because  they 
had  neglected  to  forbid  coasting  upon  that  street."  The  propo- 
sition of  the  plaintiff's  counsel  is  that  the  town  are  liable  by 
force  of  the  statute  subjecting  towns  to  liability  for  any  special 
damage  which  shall  happen  by  means  of  the  insufficiency  or 
want  of  repair  of  highways  and  bridges.  The  case  entirely 
negates  the  idea  that  the  injury  happened  by  means  of  any  in- 
sufficiency or  want  of  repair  of  the  highway,  unless  the  boy 
whOe  coasting  wiUi  his  sled,  taken  in  connection  with  the 
culpable  omission  of  the  selectmen  to  forbid  it,  was  an  insuffi- 
ciency or  want  of  repair  of  the  highway,  within  the  meaning 
of  the  statute.  It  is  difficult  to  construe  the  act  of  coasting  on 
the  highway  as  an  insufficiency  of  the  highway  itself,  although 
it  be  in  a.  locality  where  it  is  dangerous  to  the  traveling  public 
The  sufficiency  or  insufficiency  of  a  highway,  or  its  state  of 
repair,  has  reference  to  its  condition,  and  not  to  the  manner  in 
which  a  person  travels  it.  It  is  claimed  that  the  persons  with 
their  sleds  in  coasting  constitute  physical  obstructions  which 
are  insufficiencies  or  want  of  repair,  for  which  the  town  may 
be  held  liable  if  a  traveler  is  injured  by  contact  with  such  ob- 
structions. It  is  true  that  towns  may  be  liable  for  damages 
by  obstructions  placed  in  the  highway  by  others  without  any 
agency  of  the  town  or  its  officers,  such  as  a  log,  wood,  timber, 
or  stone,  if  the  town  negligently  suffers  such  obstructions  to 
remain,  exposing  the  traveler  to  danger.  But  in  such  case  the 
road,  with  such  objects  resting  upon  it,  is  thereby  rendered 
insufficient  or  out  of  repair;  and  the  town  has  the  power  to 
restore  it  to  its  proper  condition  by  removing  the  obstructions 
which  have  been  unlawfully  placed  there.  But  as  to  the  boys 
with  their  sleds  upon  the  road  it  is  quite  different.  It  is  not 
made  unlawful  by  the  statute  to  travel  upon  the  highway  with 
such  sleds,  nor  are  the  selectmen  empowered  to  prohibit  it 
The  selectmen  are  only  empowered  to  prohibit  one  mode  of  use 
of  such  sleds,  or  like  vehicles,  upon  the  highway;  that  is,  coast- 
ing; and  then  only  when  and  where,  in  their  opinion,  the 
traveling  public  is,  or  is  likely  to  be,  endangered  by  it  Thus 
the  power  given  to  the  selectmen  by  this  statute  does  not  ex- 
tend to  removing  obstructions  from  the  highway  which  are  not 
unlawfully  there,  but  merely  to  forbid  persons,  though  lawfully, 
upon  the  highway  with  sleds  or  other  vehicles  used  in  coast- 
ing, to  use  them  in  that  manner.  So  that  the  mere  &ct  of  the 
sled's  being  on  the  highway  cannot  be  said  to  be  an  unlawful 
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obfltraction,  whether  coasting  has  been  prohibited  by  the  select- 
men or  not;  and  the  act  of  coasting  with  it  cannot  constitate 
an  insufficiency  or  want  of  repair,  within  the  statute  giving 
the  right  of  action  against  towns.  The  power  g^yen  to  and 
the  duty  imposed  upon  the  selectmen  by  the  statute  relating 
to  coasting  on  the  highway  do  not  pertain  to  the  questioa  of 
the  sufficiency  or  state  of  repair  of  the  highway,  but  to  the 
conduct  of  persons  while  in  the  use  of  it;  therefore  the  omis- 
sion of  duty  by  the  selectmen  cannot  make  coasting  an  in- 
sufficiency or  want  of  repair. 

When  this  statute  was  passed,  in  1859,  it  could  not  have 
been  intended  as  altering  the  then  existing  law  as  to  what 
would  constitute  a  good  and  sufficient  highway  in  good  repair. 
This  statute,  when  acted  under  by  the  selectmen,  is  in  the 
nature  of  a  police  regulation  to  prevent  a  particular  use  of  the 
highway  which  is  deemed  dangerous  to  travelers.  It  is  of 
the  same  character  as  an  ordinance  against  fast  driving  would 
be,  if  the  selectmen  were  authorised  and  required  to  pass  such 
ordinances  where  the  safety  of  persons  required  it.  It  is  clear 
that  an  injury  resulting  to  one  by  fast  driving  by  another 
oould  not  be  imputed  to  an  insufficiency  or  want  of  repair  of 
the  highway,  and  thus  make  the  town  chargeable,  merely  be- 
cause the  selectmen  culpably  neglected  to  make  such  ordi- 
nance. Nor  can  the  town  be  made  liable  in  this  case  for  the 
neglect  of  the  selectmen  to  prohibit  coasting  on  the  street  in 
question.  As  the  injury  to  the  plaintiff  was  caused  by  the 
sled  on  which  the  boy  was  coasting  or  sliding,  by  which  he 
was  suddenly  overtaken  and  forcibly  struck,  and  was  not  in 
any  way  attributable  to  any  insufficiency  or  want  of  repair 
of  the  highway,  we  see  no  ground  upon  which  the  town  can 
be  chargeable. 

It  is  claimed  in  argument  by  the  plaintiff's  counsel  that 
there  is  a  mistake  in  the  exceptions  in  stating  that  the  plain- 
tiff claimed  that  the  town  were  liable  because  they  had 
neglected  to  forbid  coasting  upon  that  street,  and  is  insisted 
that  the  town  are  liable  on  the  ground  that  the  coasting,  as 
stated  in  the  case,  was  an  insufficiency  which  renders  the 
town  liable,  and  that  the  town  would  be  liable  even  if  the 
selectmen  had  seasonably  prohibited  coasting.  We  have 
given  the  plaintiff  the  fuU  benefit  of  every  legal  ground  in 
his  favor  presented  by  the  evidence,  without  being  confined  to 
any  particular  ground  of  claim  made  in  the  county  court,  and 
we  are  all  agreed  that  the  ruling  of  the  county  court  was  rights 
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and  that,  upon  the  evidence  in  the  case,  there  was  nothing  to 
be  submitted  to  the  jury. 
Judgment  affirmed. 

OBtaaKvem  of  Cinn  A.m  Town  to  Knr  B^iaaaw  ahb  HioBWAn  nr 
Good  Pxpadi  anb  6af«s  GoHDirroir:  See  Brmornhg  ▼.  CfUff  qf  Sprhg/ieU,  63 
Am.  Dec  340,  and  note;  liowetlr.  Cft^  qfLwotO,  66  Id.  464;  Bmbbcard  ▼.  CU^ 
q^Gmconi;  69  Id.  520,  and  note;  Narritv.  LUcf^/Uld,  69  Id.  646;  CU^CkmneU 
qf  Moutgomay  y.  OOmer,  10  Id.  S62;  8tam  r,OUy  of  Utiea,  12 Id.  437;  CUt^qf 
8L  Ptmlr.  Seim,  74  Id.  768;  OU^qfJoM ▼.  Verk^^  85  Id.  342;  Barry  ▼.  OUy 
^LoweO^  85  Id.  69a 

Cam  AXD  Towm^  loa  What  Ddioxs  nr  SrBnen  and  Hzohwati  Lia* 
U:  See  KbnbaU  ▼.  OUyqfSaih^  61  Am.  Deo.  243;  Orffiu  ▼.  Mapor  0ie,  qf 
New  rark,  61  Id.  700;  HMford  v.  OUy  qfOmeord,  69  Id.  520;  Spdrhawk  v. 
{%  qfSaiemt  79  Id.  700,  and  note;  Taylor  ▼.  PeMam,  91  Id.  235;  Heieiiam 
▼.  City  qf  Nem  Hamn^  91  Id.  718;  Marm  ▼«  Town  qf  Swhmoni,  poit^  p.  600^ 
and  note.  Ko  liability  exiata  for  injnriea  oanaed  by  ooaating  in  itreeta  or 
b^bwaya:  May  ▼.  CUy  qf  MamfkuUr^  88  Id.  192;  and  tba  prindpal  oaae  ia 
dtad  to  tbia  efiEect  in  iHsnw  ▼.  CUy  i/ New  Bt^ord,  129  Maai.  535;  FamOBmtr 
▼.  City  qfAwrora^  85  Ind.  133;  S.  0.,  44  Am.  Rep.  7;  and  to  tba  aama  aObeti 
■aa  MMk  ▼.  CUy  ^  MUwaJbee,  49  Wn.  264;  &  a,  85  Am.  Ba|^  770^  and 
i;  bvl  aaa  flV^lpr  ▼•  Jfoifor  ite.  ^Ohanfiertad;  64  Md.  6a 


GoLB  V.  Shubtlbff. 

[41  YnMovT,  au.J 

DmnsAm  m  OmrannT  Wmnaa,  under  tbe  Vermont  Genaral  Statatai^ 
•bapter  36^  aeotion  24,  wbiob  ezdndei  aparty  from  teatiiying  wben  tbe 
otber  party  to  tbe  eontraet  in  iaane  ia  dead,  w'lere  tbe  iaaae  between  tbe 
parCiea  ia  wbetber  or  not  tbe  plaintiff  agreed  to  pay  tbe  defendant  for 
oartain  artiolea  of  elothing  wbiob  the  defendant  bad  boagbt  for  bia 
dangbter,  wbo  bad  died  before  tbe  action  waa  brongbt,  prior  to  bar  mar- 
riage with  tbe  plainti£(  with  the  nnderstanding  that  she  waa  to  pay  for 
tbem;  the  iaaae  being  upon  tbe  plaintiff 'a  agreement  with  tbe  defoidnat, 
and  not  upon  the  deceaaed  wife'a  agreement»  altboogb  tbe  latter  waa  a 
material  faot  bearing  on  tbe  plaintiff 'a  liabOily  and  tbe  defendaat^a  rigjit 
of  reooveiy. 

Makxd  Vebb^&l  Pbomisb  ov  Husbakd  Pbxob  to  Mabbiaok  to  Pat  Ajtxb- 
inmiAL  Dkbt  ov  Wzm  ia  a  oollateral  undertaking,  and  ia  inyalid  under 
tbe  atatute  of  franda;  and  it  aeema  tbe  apune  ia  true  if  the  promiae  ia 
made  during  eoverture. 

HoiBAHD'a  LiABiiJTT  TOB  Antxkvptial  Dxbts  ot  Wzib  TiBiinrATn  ov  Hm 
Dxatb,  unleaa  enforoed  during  ooverture  by  tbe  reoovery  of  a  judg- 
ment. 

HuBBAim'a  Pbomibs  DUBsro  Ooyxbtubb  to  Pat  AimBHUPTXAL  Dbbt  ov 
WxFB,  in  conaideration  of  bia  eziating  liability,  createa  no  new  legal 
liability,  but  leavea  the  debt  and  tbe  partiea  as  they  were  before. 

BooK-AccouKT.    Certain  items  in  the  defendant's  acoount 
were  disputed.    From  the  auditor's  report,  it  appeared  that  the 
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plaintiff  married  a  daughter  of  the  defendant,  April  14,  1863. 
The  defendant  testified  that,  about  a  year  before  the  marriage, 
articles  of  clothing,  constituting  the  items  in  dispute,  were 
bought  by  the  defendant  for  his  daughter,  with  the  under- 
standing that  she  should  pay  for  them.  The  plaintiff,  before 
the  marriage,  verbally  promised  to  pay  for  the  articles,  and 
had  agreed  that  the  defendant's  claim  might  offset  as  against 
his  own;  and  he  also  verbally  promised,  after  the  marriage^  to 
pay  for  them.  The  action  was  not  brought  until  after  the 
death  of  the  plaintiff's  wife.  The  county  court  disallowed  the 
items,  and  the  defendant  excepted. 

JonatiMn  JZom,  for  the  plaintiff. 
Elm  N.  Dav%$»  for  the  defendant 

By  Court,  Pbout,  J.  In  this  case  the  county  court  decided 
that  upon  the  facts  reported  the  defendant  was  not  entitled  to 
recover  the  amount  of  the  disputed  items,  they  being  for  articles 
of  clothing  purchased  and  furnished  by  the  defendant  to  the 
plaintiff's  deceased  wife  about  a  year  before  their  marriage. 
The  defendant  was  her  fether,  and  he  testified  before  the  audi- 
tor that  the  articles  in  question  were  bought  for  her  by  him 
with  the  understanding  that  she  should  pay  for  them.  She 
died  prior  to  the  commencement  of  the  action,  but  the  report 
shows  that  both  before  and  after  her  marriage  to  the  plaintiff*, 
he  promised  the  defendant  to  pay  for  them,  as  disclosed  by 
the  report 

1.  As  to  the  admissibility  of  the  defendant  as  a  witness. 
The  objection  to  him  as  a  witness  proceeds  upon  the  ground 
that  the  plaintiff's  wife  being  a  party  to  the  contract  existing 
between  her  and  her  father,  the  defendant,  and  she  being  dead, 
the  defendant  was  not  an  admissible  witness:  (3en.  Stats.,  c.  38, 
sec.  24. 

It  is  true,  the  agreement  between  the  defendant  and  the 
plaintiff's  wife,  found  by  the  auditor,  by  which  she  was  under 
obligation  to  pay  the  defendant,  was  material,  but  the  issue  in 
the  action  and  on  trial  was  not  upon  that  agreement.  That 
was  whether  or  not  the  plaintiff  undertook  and  promised  the 
defendant  to  pay  him  for  the  articles  of  clothing  in  controversy. 
Without  such  promise  or  undertaking,  no  liability  whatever 
upon  the  facts  was  resting  upon  the  plaintiff,  by  which  he  was 
under  a  legal  obligation  to  pay  the  defendant  Ids  claim.  The 
contract  of  Mrs.  Cole,  the  defendant's  daughter,  with  her 
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father,  the  defendant,  was  then  simply  a  fiBict  bearing  upon  the 
plaintiff's  liability  and  the  defendant's  right  of  recovery,  bat 
collateral  to  the  plaintiff's  contract  or  promise,  upon  which 
the  defendant's  right  of  recovery  necessarily  depended.  If 
this  is  so,  the  contract  of  the  plaintiff's  wife  was  in  question 
before  the  auditor  only,  as  every  collateral  or  incidental  fact 
is  which  may  have  a  bearing  upon  the  ultimate  question  to 
be  determined  in  the  cause,  but  which  does  not  directly  in- 
volve the  party's  liability  or  right  of  recovery.  As  the  promise 
relied  upon  by  the  defendant  was  made  as  between  these  par- 
ties to  the  action,  and  neither  being  dead,  the  disqualification 
contemplated  by  the  statute  does  not  apply:  Manufaciurerif 
Bank  v.  Seofield,  89  Vt.  690;  Baxter  v.  Knowles^  12  Allen,  119. 
The  design  of  the  statute  was  to  exclude  a  party  from  testi- 
fying when  the  other  party  to  the  contract  in  issue  and  on 
trial  has  died,  and  when  in  the  action  such  deceased  party  is 
represented  by  an  executor  or  administrator,  and  contemplates 
a  suit  or  proceeding,  the  determination  of  which  may  affect 
the  estate  of  the  deceased  party.  In  this  case,  nothing  of  that 
kind  is  attempted,  or  can  result  from  the  proceeding,  what- 
ever may  be  the  determination  of  the  suit.  Should  the  de- 
fendant recover  against  the  plaintiff,  and  to  the  extent  of  his 
claim,  the  estate  of  the  plaintiff's  wife,  if  she  left  any,  remains 
untouched,  and  creditors,  heirs,  legatees,  or  representatives,  as 
Buch,  from  the  nature  of  the  claim,  can  suffer  no  harm.  The 
case  itself  is,  therefore,  one  to  which  the  reason  and  spirit  of 
the  statute  have  no  application.  Upon  these  views,  the  de- 
fendant was  an  admissible  witness. 

2.  The  plaintiff's  promise  made  before  his  marriage  to  the 
defendant's  daughter  was  a  naked  promise  to  pay  her  debt. 
She  not  being  discharged  or  released  from  its  payment,  and  it 
resting  entirely  in  parol,  it  was  collateral,  and  cannot  be  en- 
forced: Anderson  v.  Davia,  9  Vt.  136;  Fvilam  v.  Adams^  37  Id. 
391.  And  then,  again,  the  promise  was,  as  the  report  shows, 
a  mere  agreement  that  the  defendant's  claim  might  offset  as 
against  the  claim  of  the  plaintiff;  ''the  plaintiff  agreed  it 
might"  It  does  not  appear  that  the  defendant  assented  to 
this  proposed  application;  but  assuming  he  did,  it  not  having 
been  done,  the  case  in  all  aspects,  so  far  as  this  question  is 
concerned,  is  within  the  statute  of  frauds:  Brand  v.  Brandy 
49  Barb.  346. 

3.  As  to  the  plaintiff's  promise  to  pay  after  his  marriage: 
The  report  shows  that  the  plaintiff  promised  to  pay  for  these 
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articles  "  after  his  marriage  ";  and  it  is  insisted  that  by  the 
marriage  the  debt  of  the  wife  became  the  debt  of  the  husband, 
and  that  he  is  under  a  fixed  and  absolute  obligation  to  pay  it. 

As  to  this  antenuptial  debt  of  the  wife,  the  plaintiff,  as  a 
legal  consequence  of  his  marriage,  became  liable  to  pay  it;  but 
this  was  a  joint  liability  with  the  wife.  She  could  not  have 
been  sued  idone,  neither  could  the  husband.  It  is  an  elemen- 
tary rule  that  when  a  feme  sole  who  has  contracted  a  debt 
marries,  the  husband  and  wife  must,  in  general,  be  jointly 
sued  in  an  action  brought  for  its  recovery,  even  though  the 
husband  has  expressly  promised  to  pay  it:  Chitty's  Pleadings, 
13th  Am.  ed.,  67.  This  liability  of  the  husband,  arising  and 
existing  as  a  consequence  of  the  marriage,  and  which  can  be 
enforced  only  in  a  joint  action  against  both,  is  of  a  temporary 
or  qualified  nature.  It  terminates  on  the  death  of  the  wife, 
unless  enforced  during  coverture  by  the  recovery  of  a  judg- 
ment, and  his  liability  in  this  respect  is  of  the  same  qualified 
character  incident  to  his  rights  as  husband  to  her  choees  in 
action.  Unless  he  reduce  them  to  possession  during  cover- 
ture, and  with  the  intent  to  make  them  his  own,  they  are  not 
his  absolute  property;  but  they  belong  to  her  representatives: 
Reeve's  Domestic  Relations,  53-143;  Buckner  v.  Smyth^  4 
Desaus.  Eq.  371;  Heard  v.  Stamford^  3  P.  Wms.  410;  Howe9 
V.  Bigelow,  13  Mass.  384;  WiUm  v.  Bates,  28  Vt  765;  Barber 
V.  Sladey  30  Id.  191  [73  Am.  Dec.  299];  Mitchinsony.  ffewson, 
7  Term  Rep.  348. 

These  principles  proceed  upon  the  obvious  ground  that  the 
debt  sought  to  be  recovered  in  the  one  case,  and  the  property 
or  choses  in  action  in  the  other,  are  the  wife's.  It  is  for  this 
reason,  and  because  the  debt  is  hers,  that  the  husband,  in  an 
action  brought  for  its  recovery,  must  be  joined,  which  would 
not  be  the  case,  as  Reeve,  J.,  says,  if  the  husband  were  to  be 
considered  the  debtor.  If  by  virtue  of  the  marriage  '^the 
debt  had  been  transferred  to  the  husband,  it  would  not  sur- 
vive against  the  wife,  but  it  does  survive  against  her;  and 
this  is  perfectly  consistent  with  the  idea  that  she  is  considered 
by  the  law  as  the  debtor":  Reeve's  Domestic  Relations,  53; 
2  Kent's  Com.  145.  Upon  this  view,  it  would  seem  that 
the  promise  relied  upon,  referring  to  and  applicable  only  to 
the  debt  of  another,  and  not  being  supported  by  any  consid- 
eration, nor  in  writing,  was  invalid  as  within  the  statute  of 
frauds.  But  however  that  may  be,  the  question  stands  upon 
clear  reasons  upon  another  ground.    The  defendant's  right  of 
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recovery  for  these  articles  depends  upon  the  naked  fact  that 
the  debtVas  contracted  by  the  plaintiff's  wife  dum  sola;  and 
that  subsequent  to  the  marriage,  and  during  coverture,  the 
plaintiff  promised  to  pay  it.  The  fact  that  the  plaintiff  was 
once  liable  to  pay  the  claim  in  another  right,  so  to  express  it, 
and  in  consequence  of  the  legal  liability  resting  upon  him  as 
the  husband  of  the  defendant's  deceased  daughter,  gives  the 
promise  no  additional  efficacy  ot  legal  force,  and  can  make  no 
-difference  in  the  determination  of  the  question.  It  was  never- 
theless a  promise  not  made  upon  any  consideration.  When 
made,  the  plaintiff  was  liable  for  the  debt,  but  liable  as  hus- 
band; and  if,  as  remarked  by  Collamer,  J.,  in  RusaeU  v.  Buck^ 
11  Vt.  166,  the  consideration  of  the  plaintiff's  promise  was  his 
existing  liability,  and  in  consideration  thereof  he  promised  to 
pay  the  defendant's  claim,  it  created  no  legal  liability,  but 
left  "  the  debt  and  the  parties  as  they  were  before.  Such  a 
promise  might  indeed  affect  the  claim  as  to  the  statute  of 
limitations,  but  would  be  no  ground  of  action  in  itself."  It 
was  not  founded  upon  anything  beneficial  to  the  plaintiff  or 
prejudicial  to  the  defendant. 

And  in  Rann  v.  Hughes^  reported  at  length  in  a  note  in  7 
Term  Rep.  350,  it  is  said  and  held  that ''  if  I  promise  gener- 
ally to  pay  upon  request  what  I  was  liable  to  pay  on  request 
in  another  right,  I  derive  no  advantage  or  convenience  from 
this,  and  therefore  there  is  not  a  sufficient  consideration  for  " 
the  promise.  The  promise  relied  upon,  therefore,  being  insuf- 
ficient as  giving  a  legal  ground  of  recovery,  and  the  defend- 
ant not  having  perfected  his  right  as  against  the  plaintiff  in 
respect  to  his  claim  during  coverture,  he  is  not  entitled  to  be 
allowed  the  amount  of  the  items  in  dispute. 

The  judgment  of  the  county  court  is  affirmed. 

Pabtt  is  Ck>ifPKnEMT  WrrNXss,  under  the  Vermont  General  Statutes,  chap* 
ter  36,  section  24,  which  excludes  a  party  from  testifying  when  the  othsr 
party  to  the  contract  in  issue  is  dead,  where  the  fact  to  be  testified  to  is  but 
inddentsl  to  such  contract  or  cause  of  action  in  issue:  Mone  y.  Xoto,  44  Vt. 
666;  DwffM  ▼.  BeMm^  46  Id.  677;  Chaffee  ▼.  Hooper^  63  Id.  16,  all  citing  the 
principal  case. 

PBOMin,  WHKV  mrar  bs  ts  Waimio  as  pROioBa  to  Airawmt  vob  Dbbv 
or  Anotbxb:  See  Packer  ▼.  BemUm,  96  Am.  Dec.  246,  and  note  disoniwiiiig 
the  question. 

Husband  is  Liablx  tok  AirrENXTFTiAL  Dxbts  or  Wivb:  Cclle  t.  ^e^ey, 
60  ^JXL  Dec.  2258,  and  note;  Conmor  v.  Berry,  96  Id.  417;  and  see  Roller  ▼. 
fftdb,  83  Id.  78. 

pROMisx  bt  Okx  to  do  What  He  is  Lbqallt  Bound  to  do  is  not  Sur- 
PORTED  BT  SumciiNT  CONSIDERATION:  KoA  ▼.  MUtBt  77  Am.  Dec  686^ 
and  note;  CM  ▼.  Cowdery,  94  Id.  370. 


Bbucb  v.  11A8TIN08.  [Vemiool^ 


Bbuob  V.  Hastings. 

m  YUMOMT,  t».J 

wiuL  vor  La  bt  0km  Pabjibsb  AOAsan  Cor jjrano^  m  m 
gvimlnileb  it  ■aoiiii»  in  raapeot  to  any  matter  oonnaotod  with  11m  pKi» 
nmhip  tranaaetiona,  or  wiiioh  involvaa  the  oonaideration  of  thair  partau^ 
ahip  daalinga. 

AMUKPSR  WILL  Lis  bt  PLAXHTmr  TO  RiooTBE  Sbabb  of  Fborib  B;^ 
aavwD  BT  DxnNBAirr,  the  partiea  not  being  p*rtD0n»  bat  twnawta  is 
flftmm^'^t  and  the  defendant  haviiig  reoeiyed  the  entire  proeeeda  of  tiie 
nle,  where  the  defendanti  having  bargained  for  the  farin»  atoek,  aadpro- 
dnoe  of  a  third  person,  agreed  with  the  plaintiff  that  tfa^  would  onny 
oat  the  contract^  aell  the  property,  and  divide  the  profiti^  and  the  i<eal 
eatate  waa  conveyed  directly  by  the  owner  to  the  penona  to  whom  it  waa 
reaold,  and  moat  of  the  personal  property  alao  sold  in  his  name,  hy  tho 
direction  of  the  defendant. 

/^^■■■■igM.r  Yo  DiviDB  PBoim  Rbbultiho  iBOM  Salb  ot  Ajtoiko^ 
Fabm  ia  not  within  the  atatnte  of  franda. 

AOBSBMBHT    BT    0XFB1TDAMT  TO   DiVIBE  PBOim   BjBDLTXHO    IBOM   BaSM 

or  Ahothbb's  pROPSBTr  n  Fouvdbd  oh  SumcoBBrr  OoBanHDumw; 
where  the  plaintiff  advanoed  money  to  the  defendant  to  be  paid  for  tlio 
property,  and  otherwiae  aided  the  defendant  in  ita  porohaae  and  aals^  re- 
lying upon  the  defendant's  promise  to  give  him  a  portion  of  the  preftt^ 

A88UUPSIT  to  recover  one  half  the  profits  which  reeulted 
from  the  purchase  and  sale  of  the  fiEuin,  stock,  and  prodace  of 
one  Nelson.  The  plaintiff  was  nonsmted  upon  the  groands 
stated  in  the  opinion. 

Henry  C,  Belden  and  ThamoM  BartleUj  for  the  plaintiff, 
Timothy  P.  Redfield^  for  the  defendant 

By  Court,  Wilson,  J.  This  is  an  action  of  (usumjmU  to  ie» 
cover  one  half  the  profits  which  accrued  from  the  purchase 
and  sale  of  a  farm,  stock,  and  produce.  The  defendant  in- 
sists: 1.  That  the  action  involves  the  settlement  of  partner- 
ship transactions,  and  should  be  account  instead  of  assumpsil; 
2.  That  the  contract  is  within  the  statute  of  frauds;  and  3. 
That  the  contract  is  without  consideration.  The  first  quea- 
tion  is,  whether  the  action  of  assumprit  will  lie  upon  the  agree- 
ment under  which  the  plaintiff  claims  to  recover.  As  a  general 
rule,  the  action  of  assumpait  cannot  be  sustained  hj  one  part- 
ner against  his  copartner,  in  respect  to  any  matter  connected 
with  the  partnership  transactions,  or  which  involve  the  con- 
sideration of  their  partnership  dealings:  Chitty  on  Contracts^ 
269.  But  we  think  a  partnership  does  not  arise  on  the  agree- 
ment which  the  evidence  tends  to  show  was  made  betweeo 
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these  parties.  The  defendant,  in  his  own  name  and  npon  his 
own  individual  credit,  bargained  with  Nelson  for  the  property, 
bnt  took  no  deed  of  it.  The  defendant  sold  the  real  estate  to 
different  parties,  and  Nelson,  b;  direction  of  the  defendant, 
deeded  it  directly  to  those  parties.  The  most  of  the  personal 
property  was  sold  in  Nelson's  name  by  direction  of  the  de- 
fendant. It  does  not  appear  that  the  title  to  the  real  estate 
ever  vested  in  either  of  these  parties.  It  would  seem  that  if 
the  plaintiff  acquired  any  interest  in  or  title  to  the  personal 
property,  he  held  as  a  tenant  in  common  with  the  defendant, 
and  not  as  a  partner.  It  was  not  an  agreement  to  put  in 
capital  and  labor  for  the  purpose  of  trade  generally;  but  the 
agreement,  as  shown  by  the  evidence,  was  limited  to  a  single 
specific  purchase  by  the  defendant,  with  the  understanding 
that  the  property  should  be  sold  as  soon  as  a  purchaser  or 
purchasers  could  be  found,  and  that  the  defendant  would  give 
the  plaintiff  one  half  that  should  be  made  in  the  enterprise, 
in  consideration  of  his  agreement  to  aid  and  assist  the  defend- 
ant in  carrying  out  his  contract  with  Nelson.  The  form  of 
the  contract  has  very  much  the  appearance  of  being  a  mode 
of  determining  the  plaintiff's  compensation  for  the  assistance 
which  he  contributed  to  the  defendant  in  the  purchase  and 
sale  of  the  property.  But  treating  the  parties  as  tenants  in 
common,  there  can  be  no  serious  objection  to  adjusting  the 
plaintiff's  claim  in  this  form  of  action,  under  the  circum- 
stances of  the  case.  We  have  before  remarked  that  the  con- 
tract contemplated  a  single  specific  purchase  of  property,  and 
sale  of  it.  It  has  been  sold  and  disposed  of  according  to  the 
understanding,  and  to  the  satisfaction  of  both  parties.  It  was 
the  duty  of  the  defendant  to  pay  Nelson  the  contract  price 
for  the  property;  he  did  pay  him,  and  the  defendant  has  in 
his  hands  nearly  one  thousand  dollars,  profits  of  the  enter- 
prise. Neither  party  had  any  right,  under  the  agreement,  to 
appropriate  the  profits  of  the  enterprise  for  the  purpose  of 
further  trade  on  their  joint  account.  Their  relation,  as  ten- 
ants in  common  of  the  specific  property  purchased,  was  at  an 
end  when  the  property  was  sold  in  pursuance  of  the  agree- 
ment of  the  parties.  If  the  defendant  made  such  contract,  as 
the  testimony  tends  to  show  he  did  make,  he  is  indebted  to 
the  plaintiff  for  one  half  the  profits  after  deducting  the  ex- 
penses of  selling  the  property.  And  the  defendant  is  not 
holding  the  money  as  a  credit,  to  be  balanced  in  whole  or  in 
part  by  other  money  or  property  received  by  the  plaintiff  from 
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the  enterprise.  The  adjustment  of  the  plaintiff's  claim  in* 
volves  no  accounting  as  to  any  matter  or  dealing  except  what 
relates  to  the  specific  property  purchased  and  pold  under  the 
contract,  from  which  the  profits  in  question  accrued.  It  is 
conceded  by  the  defendant  that  the  whole  proceeds  of  the 
sales,  including  the  profits,  passed  into  his  hands,  or  were 
paid  out  for  his  benefit,  and  that  the  plaintiff  has  never  re- 
ceived any  part  of  the  property,  or  avails  of  it.  Hence  the 
reason  of  the  rule,  that  '^  it  would  be  useless  for  one  tenant  in 
common  to  recover  what,  upon  taking  a  general  account,  be 
might  be  liable  to  refund,"  is  not  applicable  to  the  facts  of  this 
case.  We  are  agree  that  the  remedy  may  be  asaumpsity  under 
the  circumstances  of  this  case. 

The  next  question  is,  whether  the  aUeged  agreement  between 
these  parties  is  within  the  statute  of  frauds.  The  agreement 
between  the  defendant  and  Nelson  required  the  latter  to  ccm- 
vey  the  land  to  the  defendant,  or  to  convey  it  to  the  purchasers 
thereof,  under  the  direction  of  the  defendant.  Nelson  did  not 
convey  to  the  defendant,  but  did  convey  the  land  to  the  par- 
ties who  purchased  it  of  the  defendant,  and  the  defendant 
received  the  money.  The  defendant  did  just  what  his  agree- 
ment with  the  plaintiff  contemplated  he  should  do;  that  is, 
be  converted  the  land  into  money,  and  this  action  is  brougiht 
to  recover  the  plaintiff's  share  of  it  under  the  agreement.  The 
action  is  not  brought  to  recover  damages  for  the  breach  of  an 
executory  contract  for  the  purchase  of  land,  nor  for  the  pur- 
chase of  an  interest  in  land.  In  Trowbridge  v.  Wetherbee^  11 
Allen,  361,  the  court  held  that  a  parol  promise  to  pay  another 
a  portion  of  the  profits  made  by  the  promisor  in  a  purchase  of 
real  estate  is  not  within  the  statute  of  frauds;  and  if  founded 
on  a  sufficient  consideration,  will  support  an  action. 

The  only  remaining  question  is,  whetlier  the  alleged  agree- 
ment is  founed  on  a  sufficient  consideration.  It  appears  that 
the  plaintiff  claimed,  and  gave  testimony  tending  to  prove, 
that  he  advanced  money  to  the  defendant  to  be  paid  to  Nel- 
son for  the  property,  and  that  the  plaintiff  otherwise  aided 
the  defendant  in  the  purchase  and  sale  of  the  property,  rely- 
ing upon  the  defendant's  promise  to  give  the  plaintiff  a  por- 
tion of  the  profits  as  compensation  for  the  assistance  which 
he  contributed  to  the  defendant,  as  above  stated.  We  are  of 
opinion  that  the  consideration  is  sufficient. 

The  judgment  of  the  county  court  is  reversed,  and  the 
cause  is  remanded  for 
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AflSUMPaiT,    WHETHSB  WILL  LiB  BT  OSM  VaXTVOL  AOAZNR    COPABTNXR: 

See  Dt  JanieUt^s  E^r  t.  MdQueeii,  68  Am.  Dec  164»  and  note;  i^Teieftroii  t. 
Ai&ier,  88Id.  667,  endnote;  EamOiomT.  Coniiie,  92Id.  724,  725. 

AiauMWiT  Lm  sr  Omi  Tkmabt  hi  Common  AOAnrarr  Co-TStAKT,  in 
eonne  etetoi^  to  leoover  ahece  of  rente  end  profite:  Skepard  t.  iJicAoreif,  61 
Am.  Deo.  473»  and  note;  ifotcf  t.  B«m^  66  Id.  250;  and  aee  Peci  t.  Car}iM- 
«ir.  66  Id.  477;  i^igtief  t.  AUimm,  86  Id.  54;  bat  compere  Pko  t.  Cblmii&tf,  73 
Id.  660;  (home  t.  Waggoner^  89  Id.  493;  JTomtifam  t.  CMim%  92  Id.  724. 

TO  DrrziMi  Fluvim  RnuiAiiro  vbom  Saui  or  Lavd  n  vof 
BciiflPn  OF  VftiinMs  Xeiiiy  t.  Bomomt  77  Am.  Bea  679. 
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[41  YBaMOMT,  t85.J 

MAT  MAORAiir  Tbotxb,  and  reooTer  aoeording  to  tbe  valne  of  hla 
intefeet  in  the  ertide  pledged,  if  the  pledgee,  or  one  who  obtaina  poawe 
aioa  of  the  article  in  the  right  of  the  pledgee,  aella  it  aa  if  he  were  the 
abaolnte  owner  before  he  haa  a  right  to  aell  it. 
OwirxB  ov  FnaoNAL  Pbopsbtt'  WBoiroruixT  Coitvbbtbd  otto  Movbt  ob 
m  Bquxtalbrt  may  waive  the  tort  and  sae  in  ammnfrii;  bat  otherwiae 
an  aotion  of  amumpmi  cannot  be  maintained. 

Assumpsit.    The  facts  are  stated  in  the  opinion.     • 

L.  H.  Bitbeej  for  the  plaintiff. 

Timothy  P.  Redfidd  and  Charles  I.  Vail^  for  the  defendant 

By  Court,  Pbout,  J.  This  is  an  action  of  assumpnty  the 
declaration  containing  only  the  common  counts.  The  question 
is,  whether  the  defendant  is  liable  on  the  facts,  as  upon  an 
implied  promise  to  pay  for  the  watch  in  controversy.  The  ex- 
ceptions contain  a  meager  statement  of  the  case,  disclosing 
merely  that  the  plaintiff  pawned  or  pledged  the  watch  to 
secure  the  payment  of  a  debt  he  was  owing;  that  the  defendant 
obtained  the  possession  of  it  in  right  of  the  pawnee  or  pledgee, 
and  sold  it  before  he  had  a  right  for  a  harness,  receiving  no 
money  in  fact  for  either.  Upon  these  facts,  on  the  defendant's 
objection,  the  county  court  held  that  the  plaintiff  could  not 
recover.  Under  this  ruling  the  plaintiff  became  nonsuit,  with 
liberty  to  except. 

Although  the  watch  may  not  have  been  wrongfully  taken 
by  the  defendant,  he  acquiring  the  possession  in  right  of  the 
creditor  having  a  Hen  upon  it,  yet  he  wrongfully  misappropri- 
ated or  converted  it  by  selling  it,  as  if  he  was  tbe  absolute 
owner,  for  a  harness.  From  the  condition  of  the  title  and 
nature  of  the  lien  upon  the  watch,  the  defendant  could  acquire 
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only  the  right  and  interest  of  the  creditor  or  pawnee,  who,  aa 
the  case  finds,  had  no  right  to  sell  it  at  the  time  it  was  sold, 
and  thus  defeat  the  plaintiff 's  right  to  a  return  of  the  specific 
article  on  payment  of  the  claim  for  which  it  was  pledged.  It 
was  held  subject  to  this  right  as  well  as  for  purposes  of  secniitj, 
and  the  relation  of  the  parties  in  respect  to  the  pledge  was 
that  of  bailor  and  bailee  in  some  sense.  The  pledgee  or  bailee 
having  no  right  to  sell  the  watch,  as  the  case  finds  he  did,  the 
general  owner  may  maintain  trover,  and  in  that  action  recover 
according  to  the  value  of  his  interest  in  the  article,  as  the  sale 
was  wrongful  and  tortious:  Sedgwick  on  Damages,  482;  JarvU 
V.  Rogers  J 15  Mass.  888;  Steams  v.  Marshy  4  Denio,  227  [47  Am. 
Dec.  248];  MorrUl  v.  Movitonj  40  Vt.  242. 

This  is  apparent  from  the  facts  as  well  as  from  the  nature 
of  the  legal  remedy  adapted  to  the  injury,  and  which  is  open 
to  the  plaintiff.  He  puts  his  case  upon  this  ground.  The  de- 
fendant claims  that  he  acted  upon  a  supposed  right  (which 
does  not  appear,  and  which,  if  it  did,  cannot  affect  the  ques- 
tion) to  treat  the  watch  as  his  own  property,  and  that  he  was 
not  a  tfrt-feasor.  The  case  then  comes  to  the  question  sug- 
gested by  Bennett,  J.,  in  Steams  v.  DiUingJiamy  22  Vt.  624 
[54  Am.  Dec.  88],  whether  the  plaintiff  ''can  of  his  own  mere 
motion  waive  the  tort  and  sue  in  assumpsit"  for  the  watch. 
Upon  this  question  we  do  not  question  the  general  rule,  thai 
the  owner  of  property  wrongfully  converted  into  money  may 
waive  the  tort  and  seek  his  remedy  in  assumpsit.  That  is  set- 
tled in  numerous  cases.  The  principle  rests  upon  the  ground 
of  a  subsequent  implied  assent  of  the  parties  ''to  treat  the 
matter  as  resting  in  contract,  which  has  relation  to  the  time 
the  goods  or  property  was  taken  and  wrongfully  converted, 
and  in  legal  effect  amounts  to  a  sale  at  the  request  of  the  de- 
fendant": Steams  v.  DiUinghximy  supra.  But  there  must  be  a 
conversion  of  the  property  into  money  or  its  equivalent.  What, 
then,  is  money  had  and  received,  or  its  equivalent,  in  a  legal 
sense?  A  solution  of  this  question  determines  the  case,  and  it 
is  determined  mainly  by  adjudicated  cases. 

The  earliest  case  reported  in  this  state  that  has  come  to  our 
notice  relating  to  the  subject  is  Bumap  v.  Partridge^  3  Vt. 
144.  That  was  an  action  of  assumpsit^  and  stood  for  deter- 
mination upon  the  counts  for  money  had  and  received. 
Williams,  late  chief  justice,  gave  the  opinion,  and  in  the 
course  of  it  he  remarks:  "To  support  an  action  for  money  had 
and  received,  it  must  in  all  cases  be  made  to  appear  that  the 
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defendant  has  actually  received  money  to  the  use  of  the  plain- 
tiff,  or  that  he  has  received  that  which  he  considered  as  equiva- 
lent thereto,  and  accounted  for  it  as  such."  Again:  *'The 
receipt  of  the  money  may  sometimes  be  presumed.  Thus 
when  other  property  has  been  received  which  is  salable,  if  it 
is  not  otherwise  accounted  for,  the  receipt  of  the  money  for  the 

value  of  it  may  be  presumed It  is  only  declaring  what 

may  be  evidence  of  this  receipt."  It  is  obvious  from  this 
language  that  the  judge,  in  stating  the  qualification  of  the 
general  rule  he  had  laid  down,  and  which  he  takes  occasion 
to  say  "does  not  militate  against  the  principle  that  money 
must  actually  have  been  received,"  refers  to  a  matter  of  fact, 
and  not  of  law,  as  the  test.  In  the  case  put  of  the  receipt  of 
money  or  its  equivalent,  to  charge  the  party  on  the  latter 
ground,  it  must  appear  that  he  received  that  which  was  con- 
sidered as  equivalent  to  money,  and  accounted  for  it  as  such. 
What  is  remarked  by  the  same  learned  judge  in  Flower  Brook 
Mfg,  Co.  V.  Buck,  18  Vt.  238,  is  entirely  consistent  with  this 
view.  The  controversy  in  that  case,  which  was  an  action  on 
book,  was  in  relation  to  some  cloth  manufactured  by  the 
plaintiff  from  wool  furnished  by  the  defendant,  and  for  him, 
but  which  the  plaintiff  had  not  delivered.  The  judge  says: 
"The  creditor  was  correct  in  his  view  of  the  case.  The  cloth 
was  demanded,  and  was  not  delivered;  it  has  not  been  offered 
to  the  defendant,  and  there  is  no  evidence  that  the  plaintiff  had 
it  on  hand,  set  apart  and  designated  for  him.  The  auditor 
therefore  might  with  propriety  consider  that  the  plaintiffs  had 
appropriated  the  avails  of  the  cloth  to  their  own  use,  either  by 
sale  or  otherwise,  and  held  them  accountable  "  for  the  value 
or  avails  of  the  same;  and  upon  this  ground  of  inference  of 
fact  the  court  make  the  plaintiffs  accountable. 

The  question  was  again  before  the  court  in  Scott  v.  Lance,  21 
Vt.  507,  which  was  also  an  action  on  book.  The  items  in 
dispute  in  that  case  were  several  charges  for  manure.  The 
defendant  had  given  the  plaintiff  permission  to  draw  away 
six  loads,  and  no  more,  but  more  were  drawn  away  without 
consent  or  permission,  as  the  case  finds,  under  a  pretended 
claim  of  right  to  it  by  the  plaintiff  as  his  own  property.  The 
auditor  found  the  plaintiff's  claim  to  it  unfounded,  and  the 
question  was,  whether  the  defendant  could  be  allowed  in  that 
action  for  the  manure  thus  taken  by  the  plaintiff.  Upon  the 
question,  the  comments  of  Poland,  J.,  who  gave  the  opinion, 
are  to  the  purpose.     He  says  the  plaintiff's  act  seems  to  have 
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been  a  direct  tort,  "  for  which  the  defendant's  appropriate 
legal  remedy  would  have  been  an  action  of  trespass  or  trover." 
In  that  case  it  was  urged,  as  in  this,  that  it  was  i)ermi9sible 
for  the  defendant  to  waive  the  tort,  and  recover  on  an  implied 
promise,  but  he  says:  "We  do  not  understand  this  doctrine  of 
waiving  torts  and  suing  in  assumprit  ever  to  have  been  car- 
ried to  this  extent  in  this  state.  The  farthest  it  has  gone  has 
been  to  allow  the  owner  of  property,  when  it  has  been  tor- 
tiously  taken  and  converted  into  money,  to  maintain  tusumpBii 
for  money  had  and  received  against  the  wrong-doer;  and  this  ia 
founded  mainly,  as  we  think,  upon  the  equitable  ground  which 
is  said  to  be  the  foundation  of  that  action," — that  the  defend- 
ant has  money  in  his  bands  which  in  equity  belongs  to  the 
plaintiff.  To  carry  the  doctrine  to  the  extent  claimed  would 
abolish  all  distinction  between  actions  ex  delicto  and  ex  conr 
tractUy  and  we  do  not  see  any  necessity  for  so  wide  a  departure 
from  what  we  deem  to  be  the  settled  law  upon  the  subjeci." 
This  case  is  followed  by  Steams  v.  Dillingham,  eupra,  in  which 
Bennett,  J.,  says  the  law  is  too  well  settled  to  admit  of  dis- 
cussion, and  states  the  general  rule  in  nearly  the  same  terms; 
and  BO  do  Redfield,  C.  J.,  in  Ph^lpe  v.  Canant,  30  Vt  277,  and 
Aldis,  J.,  in  Elwell  v.  Martinj  32  Id.  217.  The  question  was 
again  before  the  court,  as  involved  in  the  action  on  book,  in 
Drury  v.  DouglcLBy  45  Id.  474.  The  struggle  in  that  case  re- 
lated so  some  money  delivered  the  defendant  by  the  plaintiff 
to  carry  to  another,  but  which  he  did  not.  Aldis,  J.,  who 
gave  the  opinion,  says  the  neglect  or  refusal  to  carry  was  a 
Uirt  pure  and  simple.  To  hold  that  he  could  recover  it  on 
book  "  would  be  going  quite  beyond  precedents  (and  they  have 
gone  quite  as  far  in  this  direction  as  it  is  wise  and  safe  to  go) , 
and  would  break  down  the  distinction  between  forms  of  actions, 
between  torts  and  contracts, — a  distinction  existing  in  the  re- 
lation of  things,  as  well  as  in  the  artificial  rules  of  pleading." 
This  reasoning  applies  with  equal  pertinency  and  force  in  the 
present  case,  as  there  is  no  more  reason  why  the  distinction 
alluded  to  should  be  disregarded  in  the  action  of  general 
assumpsit  than  in  the  action  on  book,  the  ground  of  recovery 
in  both  being  ex  contractu.  See  also  OUmore  v.  TFilbttr,  12 
Pick.  120  [22  Am.  Dec.  410]. 

The  doubt  in  relation  to  the  question  arises  from  the  indefi- 
nite language  used  in  expressing  the  rule  found  in  the  cases. 
As  expressed,  it  is,  that  money  or  its  equivalent  must  have 
been  received  by  the  defendant  in  order  to  maintain  the 
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action.  But  another  class  of  cases  often  before  the  court  indi- 
cate the  sense  and  application  of  this  language.  When  a 
party  has  received  a  promissory  note  or  negotiable  pai)er 
for  property  wrongfully  taken  and  converted,  or  when  prop- 
erty has  been  received  in  satisfaction  of  a  money  demand,  in 
a  legal  sense  it  is  equivalent  to  money;  as  illustrated  in  cases 
arising  in  favor  of  sureties  against  their  principals,  or  as 
between  co-sureties  to  compel  a  contribution.  And  when 
property  has  been  disposed  of  at  a  fixed  price,  or  was  pur- 
chased for  the  purpose  of  selling  again,  and  a  sufficient  time 
has  elapsed  to  accomplish  that  purpose,  and  it  is  not  otherwise 
accounted  for,  it  might  perhaps  be  treated  as  equivalent  to 
money:  Shepard  v.  Palmer y  6  Conn.  94;  2  Qreenl.  Ev.,  sec.  118. 
But  these  cases  stand  upon  ground  peculiar  to  their  special 
facts,  and  are  rather  exceptional  than  otherwise.  The  present 
case  does  not  fall  within  the  principle  of  that  class  of  cases, 
but  standing  upon  its  naked  facts,  unaided  by  any  pretense  or 
inference  that  the  defendant  has  received  money  for  the  watch, 
or  that  its  sale  for  the  harness  was  considered  by  the  parties 
as  resting  in  contract  or  consent,  the  judgment  of  the  county 
court  should  be  affirmed. 


Pledoxb's  Rsmxdt  of  Salb  on  Dbvault  ov  Plxdook:  See  Robhiaom  t. 
Hwrlegt  79  Am.  Dec  497,  and  note  diaenaaing  the  qnestian;  Maryland  Firt 
InM,  Co.  T.  DahympU^  89  Id.  779;  Bry9on  t.  Rayner,  90  Id.  69;  DiUer  ▼.  Bru- 
baker,  91  Id.  177;  and  aee,  particolarly  aa  to  when  the  aale  may  be  treated  aa 
a  oonTerdon,  DavU  v.  Funk^  ^  Id.  519;  Maryland  Fire  Ins,  Co.  t.  DalrympU, 
mpra, 

EuonoN  TO  Waivx  Tort  ahb  Sits  nv  Aasuwnsrri  See  Oabom  ▼.  Bett,  49 
Am.  Deo.  275,  and  note;  Steama  v.  Dillingham^  54  Id.  88;  Bakh  t.  PaUen,  71 
Id.  526;  Fuller  v.  Duren,  76  Id.  318;  Fiquet  ▼.  AlUaon,  86  Id.  54;  Olewn  ▼. 
Merrill,  91  Id.  428.  The  principal  caae  ia  cited  in  Saville  v.  Welch,  58  Vt, 
688,  to  the  point  that  where  the  plaintifTa  property  haa  been  wrongfully  ap- 
propriated by  the  defendant,  in  order  that  the  plaintiff  can  waive  the  tort 
and  sum  in  aasumpgU,  it  must  appear  that  the  defendant  haa  oonTerted  the 
prupertj  into  money  or  ita  equivalent. 
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Towns  OwB  Statdtobt  Ddtt  to  Tbayxlebs,  for  the  breach  of  wliidi  tli* 
party  soffeiing  special  damage  may  maintain  an  action,  to  rsmore  Irona 
the  margina  of  their  highways  objeota  unlawfully  deposited  thecey  which, 
by  their  frightful  appearance,  make  it  unsafe  to  travel  the  road  with 
ordinary  horses. 

DuTT  or  TowKa  to  Rxmovs  Obstuvctions  from  thkik  Highways  Doas 
HOT  Attach  until  they  know,  or  ought  to  know,  of  the  obstnictiaiia^ 
nor  while  the  obstructions  are  upon  the  highways  a  reasonable  time  for 
the  purposes  of  transportation. 

Towvs  HAVB  Right  to  Ck>MTR0L  Whols  Width  or  Hiohwats,  and  hav« 
a  corresponding  duty,  although  they  are  not  bound,  where  it  is  nnTionos 
sary,  to  work  the  whole  width;  and  it  is  not  necessarily  a  good  defena* 
to  a  claim  for  damages  that  they  were  incurred  by  reason  of  an  obstmo- 
tion  upon  the  margin. 

TowHs  ARB  Bouin>  TO  Bbmoyx  Obstruotiohs  Uhlawfollt  D] 
UPON  TUSiR  Hiohwats,  the  natural  operation  of  which  is  to 
accidents  by  frightening  ordinary  horses,  and  are  liable  for  their  negli- 
gent failure  so  to  do. 

Case  by  Samuel  Morse  and  wife  to  recover  for  injuries 
alleged  to  have  been  sustained  by  the  wife  by  reason  of  de* 
fects  and  insufficiencies  in  a  certain  highway  in  the  town  of 
Richmond.  The  defects  and  insufficiencies  consisted  of  some 
bales  of  hay,  charred  by  fire,  which  had  been  placed  upon  the 
margin  of  the  highway  by  employees  of  the  Vermont  Central 
Railroad  Company,  and  which  were  suffered  to  remain  there 
for  several  hours,  after  one  of  the  selectmen  of  the  town  had 
notice  thereof,  causing  the  plaintiffs'  horse  to  become  fright- 
ened, and  resulting  in  the  injury  complained  of.  The  high- 
way where  the  bales  lay  was  good,  perfect,  smooth,  and  level, 
and  fit  for  travel  in  all  its  parts.  The  plaintiffs  had  a  verdict 
and  judgment,  under  the  instructions  of  the  court,  which  ap- 
pear in  the  opinion. 

Jeremiah  French  and  E.  R.  Hard^  for  the  plainti£Bk 
Jacob  Maeck  and  S.  H.  DaviSj  for  the  defendant 

By  Court,  Steele,  J.  This  cause  has  been  three  times  ar- 
gued. We  understand  from  the  case,  as  well  as  from  the  state- 
ment of  the  defendants'  counsel  at  the  first  argument,  that  so 
far  as  the  liability  of  the  town  might  depend  on  the  length  of 
time  that  the  bales  of  hay  had  been  suffered  to  lie  upon  the 
highway,  or  upon  proper  notice  to  the  town  officers  that  they 
were  there,  the  rulings  of  the  county  court  were  such  that  the 
defendants  took  no  exception.    The  case,  therefore,  stands  in 
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this   court  on  precisely  the  same  ground  that  it  would  if  it 
were  conceded  that  the  hay,  which  had  been  unlawfully  de- 
posited  by  the  railway  company  upon  the  margin  of  the  public 
highway,  had  been  suffered  to  remain  there  an  unreasonable 
time  with  the  full  knowledge  of  the  officers  of  the  town.    No 
•question  arises  in  this  court  upon  the  plaintiffs'  prudence. 
The  only  exception  reserved  is  made  to  the  pro  forma  ruling 
of  the  county  court,  that  even  though  the  surface  and  width 
of  the  traveled  track  were  faultless,  and  the  bales  of  hay  were 
outside  that  track  upon  the  highway  margin,  still  the  town 
would — "the  case  in  all  other  respects  being  made  out" — be 
liable  if  the  bales  of  hay  "  presented  such  an  appearance  that 
they  might  reasonably  be  expected  to,  and  naturally  would, 
frighten  ordinary  horses,"  and  the  injury  happened  by  reason  of 
the  plaintiffs'  horse  taking  fright  at  them.    The  points  relied 
on  by  the  defense  are:  1.  That  the  bales  of  hay  were  upon  the 
margin  of  the  road;  and  2.  That  the  accident  was  occasioned 
by  fright  at  them,  and  not  by  collision  with  them.    The  case 
fairly  presents  the  mere  question  whether  towns  owe  a  statu- 
tory duty  to  travelers,  for  the  breach  of  which  the  party  suf- 
fering special  dam::ge  may  maintain  an  action  to  remove  from 
the  margins  of  their  highways  objects  unlawfully  deposited 
there,  which,  by  their  frightful  appearance,  make  it  unsafe  to 
travel  the  road  with  ordinary  horses. 

1.  Does  the  fact  that  the  hay  lay  upon  the  margin  instead 
of  the  path  of  the  highway  alter  the  rule  of  liability? 

If  a  town  may  be  liable  for  a  failure  to  remove  an  object  un- 
lawfully deposited  upon  the  traveled  track,  for  the  reason  that 
it  obstructs  travel  by  its  frightful  appearance,  and  thus  ren- 
•ders  the  road  unsafe,  they  must  be  equally  liable  when  the 
object  lies  upon  the  margin,  and  naturally  produces — as  the 
jury  under  the  charge  have  found  it  did  in  this  case — pre- 
cisely the  same  result.  The  result  produced  is,  that  the* 
wrought  path  cannot  be  safely  used  by  travelers.  The  cause 
which  produces  the  result  is  an  unlawful  deposit. of  private 
property  within  the  lines  of  the  highway  under  the  control  of 
the  town.  If  towns  are  bound  to  regulate  their  conduct  with 
any  reference  to  security  from  fright,  less  cannot  be  required 
of  them  than  the  removal  of  such  obstructions  as  were  com- 
plained of  in  this  case,  from  any  part  of  the  highway,  when 
their  effect  is  to  make  the  whole  of  it  unsafe.  This,  of  course, 
is  said  with  the  qualification  that  the  duty  does  not  attach 
until  the  town  know  of  the  obstruction,  or  ought  to  know  of  it 
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Nor  would  it  attach  while  the  property  is  lying  upon  the  high- 
way a  reasonable  time  in  loading  or  unloading,  or  for  the  ordi- 
nary purposes  of  transportation.  It  is  true  that  towns  are  not 
bound,  where  it  is  unnecessary,  to  work  the  whole  width  of  the 
highway,  and  if  a  traveler  voluntarily  leaves  the  path  to  travel 
upon  the  margin,  he  does  so  at  his  own  risk:  Rice  v.  Town  of 
MofUpelier^  19  Vt.  470.  But  towns  have  a  right  to  control  tl^ 
whole  width  of  the  road,  and  they  have  a  corresponding  duty. 
It  is  not  necessarily  a  good  defense  to  a  claim  for  damages  that 
they  were  incurred  by  reason  of  an  obstruction  upon  the  mar- 
gin. On  the  contrary,  it  is  well  settled  that  it  is  the  duty  of 
towns  to  forbid  and  prevent  the  use  of  their  highway  margins 
as  places  of  deposit  for  private  property,  whether  it  be  lumber^ 
shingles,  logs,  or  other  matter  that  may  interfere  with  travel; 
and  if  they  do  negligently  suffer  the  margins  of  their  roads 
to  become  and  remain  unsafe  by  being  thus  encumbered,  the 
party  who,  without  fault  on  his  part,  meets  with  an  accident 
by  driving  against  them,  may  recover  of  the  town.  Among 
the  numerous  cases  recognizing  this  doctrine  are  Caesedy  v. 
Town  of  Stockbridgej  21  Id.  391;  Snow  v.  Inhabitants  of  Adamg^ 
1  Gush.  443. 

Nor  does  it  alter  the  case  that  the  party  injured  may  sustain 
an  action  against  the  person  who  placed  the  nuisance  upon  the 
highway.  It  is  the  right  of  the  party  to  proceed  against  the 
town  if  they  are  in  fault,  and  the  town  may,  if  held  to  dam- 
ages, look  to  the  individual  who  obstructed  the  highway:  See 
Town  of  Newbury  v.  Passumpsic  R.  R.  Co.y  25  Vt.  377,  and 
WiUard  v.  Town  of  Newbury,  22  Id.  458.  Assuming,  then,  that 
towns  by  such  a  neglect  may  become,  as  has  always  been  held, 
liable  to  travelers  who,  from  some  unforeseen  cause,  not  their 
own  fault,  diverge  from  the  traveled  track  and  meet  with  dam- 
age by  collision  with  the  obstruction,  it  follows  that  towns 
would  still  more  clearly  be  liable  when  such  objects  occasion 
damage  to  the  traveler  who  does  not  diverge  from  the  accus- 
tomed path,  but  uses  the  road  in  the  ordinary  manner,  pro- 
vided towns  may  be  liable  at  all  for  an  injury  occasioned  by 
fright.  When  the  margin  of  the  highway  is  encumbered  by 
an  obstruction,  and  the  obstruction  is  frightful  in  its  appear- 
ance, only  the  exceptional  individual  who  leaves  the  path  in- 
curs the  danger  of  accident  by  collision,  while  everybody  who 
travels  any  part  of  the  road  confronts  the  danger  of  accident 
by  fright.  It  is  very  manifest  that  the  error  of  the  county 
court,  if  any,  does  not  lie  in  the  fact  that  the  hay  was  upoi> 


Not.  1868.]       Mobsb  9.  Town  of  Richmond.  603 

Ihe  margin  instead  of  the  traveled  path.  The  question  must 
simplify  itself  to  an  inquiry  whether  a  town  may  be  liable  for 
snch  accidents  by  fright  as  are  the  natural  consequence  of  the 
obfitruction  they  suffer  to  remain  on  the  road. 

2.  In  examining  this  second  question, — whether  towns  are 
bound  to  remove  obstructions  deposited  upon  their  roads  when 
their  natural  operation  is  to  occasion  accidents  by  fright  in 
using  ordinary  horses, — we  must,  as  in  all  questions  upon  a 
statutory  liability,  have  recourse  to  the  statute,  and  gather  its 
meaning,  as  we  can,  from  its  language,  its  reason,  and  pur* 
pose;  from  the  light  shed  upon  it  by  the  other  statutory  pro* 
visions  relating  to  the  same  general  subject,  and  by  the  judicial 
interpretation  it  has  received.  The  statute  in  terms  requires 
towns  to  keep  their  highways  in  "  good  and  sufficient  repair," 
and  makes  them  liable  for  special  damages  sustained  by 
reason  of  their  ^*  insufficiency  or  want  of  repair."  This  Ian* 
guage  is  quite  broad  enough  to  cover  a  case  where  a  road 
cannot  safely  be  traveled  with  ordinary  horses.  A  statute, 
however,  should  not  always  be  interpreted  literally.  It  is 
often  and  properly  said  that  this  statute  is  not  intended  to  im- 
pose an  absolute  liability  upon  towns  for  every  insufficiency. 
They  are  only  required  to  do  what  is  practicable  to  be  done  to 
provide  and  preserve  a  condition  of  reasonable  safety  in  their 
roads  with  reference  to  the  amount  and  kind  of  travel  they 
accommodate:  Prindle  v.  Town  of  Fletcher^  39  Vt.  255.  But  it 
can  hardly  be  said  that  a  road  in  which  obstructions  are  suf- 
fered to  be  placed  and  remain,  which  by  their  appearance  are 
calculated  to  frighten  ordinary  horses,  is  in  a  condition  of  rea- 
sonable safety  for  travel  of  any  ordinary  kind  or  amount.  Nor 
is  it  impracticable  to  prevent  the  continuance  of  such  an  ob- 
struction. It  is  well  understood  that  the  duty  of  the  town  is 
not  limited  to  the  furnishing  of  a  proper  width  and  smooth- 
ness of  path.  The  cases  are  numerous  where  towns  have  been 
held  liable  for  not  erecting  proper  muniments  or  barriers  to 
protect  travelers  from  accidentally  going  out  of  the  road: 
Glidden  v.  Toion  of  Reading,  88  Id.  52  [88  Am.  Dec.  689]. 
So,  too,  in  a  late  case,  a  town  was  held  liable  in  Massach  setts 
for  damages  from  the  falling  of  an  unsafe  awning  which  was 
60  built  as  to  extend  over  the  road  and  endanger  the  travel 
which  passed  under  it:  Day  v.  InfiabiUmts  of  MUford,  5  Allen, 
98. 

The  purpose  of  the  statute  is  to  secure  to  the  public  safe 
highways.    That  purpose  may  be  as  effectually  defeated  hj 
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an  obstruction  which  impedes  travel  by  its  frightful  appear* 
ance  as  by  one  which,  if  it  is  hit,  will  be  an  obstacle  to  the 
secure  passage  of  the  wheels  of  a  carriage.  The  land  taken 
for  the  highway  is  taken  for  the  public  use  as  a  highway. 
The  statute  has  armed  the  towns  with  full  authority  to  inter- 
fere with  the  appropriation  of  it  to  any  private  use  inconsis- 
tent with  an  unembarrassed  enjoyment  of  the  public  easement. 
It  provides  that  if  any  person  '^  shall  erect  any  encroachment, 
or  make  any  obstruction,  or  put  any  nuisance  upon  any  high- 
way," the  selectmen  may  command  or  cause  its  removal.  It 
also  provides  that  no  person  shall  *' willfully  fell  any  trees,  lay 
any  timber,  or  place  any  obstruction  or  other  nuisance  so  as 
to  obstruct,  hinder,  or  impede  the  passing  in  such  highway," 
without  being  liable  to  a  fine,  and  also  to  the  payment  to  the 
town,  or  to  any  individual,  of  any  damages  sustained  by 
either:  Gen.  Stats.,  pp.  204-206,  sees.  66,  69,  71.  These  stat- 
utes,  which  are  a  part  of  the  general  highway  law,  shed  some 
light  upon  the  question  of  the  extent  of  the  responsibility  in- 
tended to  be  imposed  upon  towns  with  relation  to  their  roads. 
It  is  beyond  doubt  that  the  placing  of  an  obstruction  upon  a 
public  way  which,  by  its  frightful  appearance  or  otherwise, 
would  "  hinder  or  impede  passing,"  might  subject  the  party 
who  made  the  obstruction  to  fine  and  damages,  and  if  con- 
tinued, might  subject  the  town  to  indictment  or  to  damages  if 
the  cause  of  an  accident  by  collision.  It  is  not  easy  to  see  the 
ground  upon  which  the  town  should  be  entirely  exempted  from 
liability  for  the  other  and  natural  consequence  of  the  obstruc- 
tion,— an  accident  by  fright.  In  KeUey  v.  Town  of  Glover^  15  Vt. 
708,  the  town  was  held  liable  for  an  obstruction  because  it  was 
naturally 'calculated  to  and  actually  did  add  to  the  dangerous 
eonsequences  of  the  accident  from  fright.  Would  the  town  have 
escaped  liability  if  the  obstruction  by  its  natural  operation  had 
caused  the  fright  instead  of  merely  adding  to  its  evil  results? 
In  many  of  the  cases,  towns  are  held  liable,  although  some  acci- 
dent, not  the  fault  of  the  plaintiff  or  the  defendant,  contributes 
to  the  accident  complained  of:  Hunt  v.  Tovm  of  Poumal,  9  Id. 
411.  A  town  may  reasonably  be  held  to  a  higher  responsibil- 
ity, after  notice,  with  reference  to  the  removal  of  obstructions 
made  by  private  property  unlawfully  deposited  upon  the  road, 
—  a  duty  easily  performed,  and  under  the  statute,  at  the  ex- 
pense of  the  party  who  caused  the  obstruction,  —  than  with 
reference  to  the  removal  of  equally  dangerous  obstructions 
which  either  exist  naturally  in  the  soil  or  are  cast  upon  ths 
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margin  in  the  process  of  working  the  road,  which  to  a  reasonable 
extent  is  a  legitimate  use  of  the  margin.  The  traveler  has 
reason  to  expect  that  the  highway  will  have  the  ordinary  and 
reasonable  encumbrances  which  arise  from  the  nature  of  the 
soil  and  country,  and  its  being  worked  and  repaired  in  a 
proper  manner;  but  he  has  no  reason  to  apprehend  that  the 
town  have  suffered  these  dangers  to  be  increased  by  allowing 
the  land  taken  for  public  use  to  become  unlawfully  appropri- 
ated to  private  uses  as  a  place  of  deposit  for  property  which 
will  in  any  manner  obstruct  or  impede  travel,  whether  by 
firightening  his  horse  or  clogging  his  wheels. 

The  recent  decisions  of  the  courts  of  Massachusetts,  for  the 
learning  and  ability  of  which  we  have  great  respect,  tend  to  a 
different  result  from  the  one  reached  by  us:  Keith  v.  Jnfta&i- 
tants  of  EcLstorif  2  Allen,  552;  Kingsbury  v.  Inhabitants  of  Ded* 
ham,  13  Id.  186;  Cook  v.  City  of  Charlestovm,  13  Id.  190,  191, 
note.  These  cases  are  strongly  relied  on  by  the  defense,  and 
we  have  on  account  of  their  authority  given  the  case  before  us 
a  more  extended  examination  than  we  otherwise  should.  But 
it  is  to  be  noticed  that  at  least  two  of  these  cases  present  such 
a  state  of  facts  as  not  necessarily  to  fall  within  the  operation 
of  the  rules  which  we  think  should  govern  this  case.  The 
daguerrean  saloon,  which  stood  upon  a  carriage  by  the  road* 
side,  in  the  case  of  Keith  v.  Inhabitants  of  Easton,  supra,  was 
manifestly  not  an  object  ''which  might  reasonably  be  expected 
to  frighten  ordinary  horses";  and  the  fluttering  of  loose  can* 
vas  upon  its  roof  was  not  the  natural  operation  to  be  expected 
from  the  object.  The  pile  of  gravel  fifteen  inches  high,  com* 
plained  of  in  Kingsbury  v.  Inhabitants  of  Dedham,  supra,  was 
that  day  lawfully  and  properly  placed  upon  the  road,  to  be 
spread  over  its  surface  in  the  ordinary  course  of  repairs.  It 
may  be  questioned  how  far  the  reasoning  of  the  court — ^and 
it  is  upon  this  that  the  defendants  here  rely — would  in  Mas- 
sachusetts be  an  authority  in  a  case  presenting  different  ele- 
ments of  fact.  It  is  doubtful  whether  the  injuries,  for  which 
towns  may  be  held,  can  be  satisfactorily  classified  and  de- 
fined.   Each  case  should  stand  upon  its  own  facts. 

The  note  of  third  case.  Cook  v.  City  of  Charlestovm,  supra,  does 
not  state  whether  the  defendants  had  notice  of  the  obstruction, 
and  the  opinion  of  the  court  is  not  reported.  It  is  not,  there- 
fore, certain  from  the  report  that  the  court  there  held  that,  if 
the  dead  horse  had  been  negligently  suffered  by  the  defend- 
antSy  after  notice,  to  lie  in  the  street,  the  defendants  would  be 
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exempted  firom  liability  for  an  accident  which  naturally  re- 
united from  the  obstrnction,  simply  because  it  was  occasioned 
by  fright  instead  of  collision.  If,  however,  such  was  the  de- 
cision, the  case  is  as  strongly  in  point  for  the  defendants  aa 
any  case  can  be.  Such  an  object  as  a  dead  horse  in  a  street 
would  almost  inevitably  occasion  accidents  by  fright,  and 
would  far  more  endanger  and  obstruct  travel  by  its  tendency 
to  frighten  horses  than  by  its  likelihood  to  disturb  the  passage 
of  wheels  by  collision.  In  Lund  v.  InhabitaTUs  of  Tyngsborough^ 
1 1  Gush.  563  [59  Am.  Dec.  159],  though  a  new  trial  was  granted, 
it  was  held  that  the  plaintiff  might  recover  without  proving 
actual  contact  with  the  defect,  and  although  the  Mght  of  the 
horse  contributed  to  the  accident;  but  the  recent  decision  of 
Horton  v.  Taunton^  97  Mass.  266,  seems  to  have  qualified  this 
to  some  extent;  for  if  a  town  is  not  bound  to  guard  against 
fright,  they  should  not  be  against  its  consequences.  It  may 
be  possible  that  the  courts  of  Massachusetts  have  become 
more  inclined  to  give  the  defendants  in  these  cases  the  benefit 
of  any  doubt  upon  the  meaning  of  the  statute,  firom  the  fact 
that  for  a  long  time  the  action  under  their  statute  was  sub- 
stantially penal  in  its  nature,  the  party  injured  recovering, 
if  the  town  had  notice  of  the  defect,  double  damages:  Mass. 
Stat.  1781,  c.  81,  sec.  7;  Rev.  Stat.  Mass.  1836,  c.  25,  sec.  22. 
By  their  statute  of  1850,  chapter  5,  the  recovery  became  lim* 
ited  to  actual  damages.  The  liability  of  towns  for  injuries  by 
fright,  occasioned  by  obstructions  upon  the  highway  margin^ 
seems  in  New  Hampshire  to  have  been  rather  assumed  as  a 
matter  of  course  as  an  unquestionable  proposition  than  to  have 
been  decided  as  a  debatable  question  of  law:  Winship  v.  Town 
of  Enfiddy  42  N.  H.  199, 200,  216;  Chamberlain  v.  Town  of  En- 
fields  43  Id.  358, 360;  Tonm  of  LitOeion  v.  Ri4ihaTd9on,  32  Id.  59. 
In  ail  these  cases  the  injury  occurred  by  fiight  at  lumber  placed 
upon  the  road  or  its  margin.  In  all  of  them  the  nisi  priua  court 
held  that  towns  might  he  liable  for  damages  incurred  in  that 
manner.  In  two  of  them  a  new  trial  was  granted  for  other 
errors,  but  in  all  of  them  satisfaction  was  expressed  with  the 
ruling  below  in  this  respect,  though  it  does  not  seem  to  have 
been  questioned  in  argument.  The  case  of  Dimocl  v.  Town  of 
Suffield,  30  Conn.  129,  was  an  action  for  an  injury  received 
by  the  plaintiff's  horse  taking  fright  at  some  white  plaater- 
log  on  the  margin  of  the  road,  piled  up,  as  the  case  finds, 
nearly  to  the  height  of  the  road-bed,  but  so  as  to  be  "  in  no 
ma  ner  an  obstruction  to  the  public  travel,  except  so  far  as  it 
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might  frighten  horses."  The  point  was  distinctly  made  by 
the  defendants  that  the  town  could  not  be  held  liable  for  a 
defect  of  that  nature.  The  court,  in  their  opinion,  delivered 
by  Hinman,  C.  J.,  say  that  whether  any  duty  devolved  upon 
the  town  with  reference  to  the  pile  of  plastering  **  depends 
upon  whether  it  was  in  its  general  operation  calculated  to 
Mghten  horses  of  ordinary  gentleness."  He  also  adds: 
**  There  can  be  no  doubt  that  a  road  may  be  rendered  un- 
safe by  objects  upon  it  calculated  to  frighten  animals";  but 
*' whether  a  slight  discoloration  by  the  side  of  the  road,  such 
as  was  caused  in  this  case  by  the  plastering  that  lay  there, 
was  in  fact  an  object  calculated  to  frighten  horses  which  are 
usually  gentle,  and  therefore  fit  to  be  driven,  is  an  entirely 
difierent  question."  It  appeared  in  that  case  that  the  plain- 
ti£r'B  horse  was  shy  and  timid,  and  a  decision  against  the 
plaintiff  was  advised  upon  the  ground  that  there  was  **  heed- 
lessness amounting  to  negligence  on  the  plaintiff's  part  which 
was  the  cause  of  the  injury,  and  that  with  the  exercise  of 
reasonable  care  he  would  have  passed  the  object."  It  is  also 
said  by  Carpenter,  J.,  in  Hewison  v.  City  of  New  Haven^  34 
Conn.  186  [91  Am.  Dec.  718],  that  ''  any  object  upon  or  near 
the  traveled  path,  which  in  its  nature  is  calculated  to  frighten 
horses  of  ordinary  gentleness,  being  likely  to  obstruct  the  use 
of  the  way,  may  constitute  a  defect  in  the  way  itself." 

The  statutes  as  well  as  the  decisions  of  n  Connecticut  and 
New  Hampshire,  relating  to  the  responsibility  of  towns  for 
injuries  upon  the  highways,  more  closely  resemble  ours  than 
do  those  of  Maine  or  Massachusetts.  We  think  that  not  only 
the  language  and  purpose  of  our  statutes  and  the  reason  and 
spirit  of  our  decisions,  but  also  a  proper  regard  to  public 
policy,  require  us  to  hold  that  the  defendant  town  is  liable  for 
the  natural  consequence  to  the  plaintiffs  of  a  negligent  failure 
to  remove  the  obstruction  unlawfully  deposited  in  the  high- 
way, which  '' presented  such  an  appearance  that  it  might 
reasonably  be  expected  to,  and  naturally  would,  frighten  ordi- 
nary horses."  The  expression  of  the  court  below  that  towns 
are  bound  to  remove  from  their  roads  all  objects  calculated 
to  frighten  ordinary  horses  would  be  open  to  criticism  if  it 
stood  alone.  It  was,  however,  necessarily  limited  and  applied 
to  the  bales  of  hay  complained  of.  No  other  obstruction  was 
in  proof,  and  the  remark  could  not  have  misled  the  jury. 
The  result  is,  the  judgment  of  the  county  court  is  affirmed. 

Wilson  and  Pbout,  JJ.,  concurred. 
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PiERPOiNT,  C.  J.,  having  presided  in  the  court  below,  and 
Peck,  J.,  being  a  tax-payer  in  the  defendant  town,  did  not  sit; 
but  after  judgment  they  expressed  their  ooncnrrenoe  with  the 
views  stated  in  the  opinion. 

Eellogo,  J.,  who  was  npon  the  bench,  and  heard  the  eaae 
when  first  argued,  entertained  the  same  views. 

Babbbtt,  J.,  dissented. 

LiABniTT  ov  Cirns  and  Towns  ior  Injubub  Caused  bt  w^fi—  Ba> 
camniQ  Friortxnid  at  Objsois  nr  Sibxrs  and  Hiqhwatb. — The  dootria» 
of  the  principal  oaae,  that  a  eity  or  town,  cbugod  by  law  with  the  care  of 
streets  and  highways,  which  n^ligently  permits  objeots  to  remain  thereiA 
having  a  natozal  tendency  to  frighten  hones  of  ordinaiy  gentleneaa,  is  Inble^ 
in  the  aheenoe  of  contribntory  negligence,  for  injuries  resulting  therefroin,  is 
weU  established:  Shearman  and  Bedfield  on  Negligence,  3d  ed.,  sea  888;  S 
Thompson  on  Negligence,  778;  Beering  on  Negligence,  sec  169;  2  Dillon's 
linnicipal  Corporations,  sec  1011;  Dimods  t.  Towm  qfSuJUU,  30  Conn.  129; 
EetoiaonT.  C% </ i^eto  JTown,  34 Id.  138^  142;  S.  C,  91  Am.  Dec  718^  722; 
Aferr.  CUjf  qf  I^anekh,  29  Codil  376;  9.  C,  12  Am.  Rep.  396;  TomttgT.CSty 
qflTev Haven, 29 Caiau4!36;  (%</0%i«^T.  J7o|r,75IlL530;  TownqfBmA' 
vUU  ▼.  Adamt,  107  Ind.  475;  a  C,  57  Am.  Rep.  124;  Card  y.  Ot^ i^ EOtmoftK 
65  Mc  547;  S.  0.,  20  Am.  Rep.  722;  SfCBumiigY.  InhabUtmU qf  Whuhm,  74 
Mc528;  BarOeUy,  Town qfffooheU, 4811.11.  IS;  BetmeU  v.  Fifidd^lZK.  I. 
139;  S.0.,43  Am.Rep.  17;/VmAcvt.  TownqfOlenBd9m,2XiWis.28S;  aa» 
3  Am.  Rep.  73;  KeOey  v.  Town  qf  Fan  du  Lac,  31  Wis.  179;  slthoogh  the  ob- 
jeots be  so  far  remoted  from  the  traveled  path  as  to  avoid  all  danger  of  collis- 
ion: DeeriDg  on  Negligence,  sec  169;  Fothay  v.  Town  qf  Qkn  ffavem,  KtOgf 
V.  Town qf  Fond  du  Lac,  Town qf  Rutkritte  v.  Adam&,  mpra;  bnt  "there  is 
no  doabt  that  a  town  would  be  liable  in  damages  in  many  cases  whore  honee 
become  fiighened  by  objects  within  the  traveled  way,  when  the  same  objects 
could  not  reasonably  be  regarded  as  constitating  a  defective  road  if  sitoated 
outside  the  traveled  way  ":  Nkhok  v.  InhMtnnU  qf  Aihaw,  66  Mc  402;  404. 
The  question  of  liability  depends  npon  whether  the  object  was,  in  its  general 
operation,  calculated  to  frighten  horses  of  ordinary  gentleness:  Dimodt  v. 
Town  qf  Suffield,  30  Conn.  129;  but  in  Pennsylvania^  "a  highway  mnst  be 
kept  in  such  repair  that  even  skittish  animals  may  be  employed  without  risk 
of  danger  on  it  by  reason  of  the  condition  of  the  road  ":  Lower  Maeumgie  2^Mm- 
sA^v.  Merihoffer,  71  Pa.  St.  276;  Ne^r.  Ci^ qf  PhOadelpkia,  81  Id.  44^  50; 
8.  C,  22  Am.  Rep.  733, 735;  and  an  instruction  to  the  jury  that  a  mortar>box 
constituted  a  defect  in  the  highway,  "if  it  was  naturally  and  reasonably  cal- 
culated to  frighten  horses,"  omitting  the  qualifying  words  "of  ordinary  gen- 
tleness,*' is  not  erroneous,  where  the  evidence  conclusively  shows  that  the 
plaintiff's  horse  was  entirely  reliable  and  gentle,  and  was  frightened  by  the 
box:  Bloor  v.  Town  qfDelafield,  34  N.  W.  Rep.  115  (Wis.).  It  has  been  held 
that  on  the  question  whether  or  not  a  pile  of  lumber  was  likely  to  frighten 
horses,  evidence  was  admissible  to  show  that  horses  passing  it  were  not 
frightened  by  it:  DarUng  v.  Town  qf  Westmoreland,  52  N.  H.  401;  S.  O.,  13 
Am.  Rep.  55;  but  see  Bloor  v.  Town  qfDelqfield,  wpra. 

In  Massachusetts,  however,  it  is  settled  that  a  city  or  town  is  not  liable  for 
injjories  caused  by  horses  becoming  frightened  at  objects  in  streets  or  high- 


Nov.  1868.]       M0B8B  V.  Town  of  Richmond.  609 

WBJB  with  which  traTalen  do  not  oomo  in  colliaion:  Kdih  r.  InhabUanU  of 
fiulM,  2  Allen,  562;  Kingthury  t.  InhabiianU  qf  Dedham^  18  Id.  186;  S.  0., 
90  Am.  Dee.  191;  Cook  r.  City  of  Charkttown,  13  Allen,  190,  note;  8.  C,  96 
Mms.  80;  fforUmr.  CItyof  Taunton,  97  Id.  266,  note;  Bemkr.  Inhabikmtatf 
ArUngton,  114  Id.  607;  Coofc  ▼.  InbabUanU  qfJioniague,  116  Id.  571;  oompaM 
Bigelom  ▼.  Jnhabitanti  of  Wuion,  3  Pick.  267;  Howard  t.  InhabUanU  qf  KoHk 
Bridgemxter,  16  Id.  189,  190;  Lund  r.  InhabUanU  qf  Tyngtborough,  11  Ouh. 
663;  S.  C,  50  Am.  Dee.  159;  end  these  eaaes  hare  been  approred  in  Boumdo 
▼.  OoryoraUon  qf  Town  qf  Stratford,  26  U.  0.  C.  P.  11;  Agmw  ▼.  City  qf 
CbrtMiux,  65  Mich.  428;  &  C,  54  Am.  Rep.  883;  and  m  Indiana;  it  ia  held 
that  while  counties  are  bound  to  so  maintain  their  bridgee  that  they  may  be 
safely  used  by  persons  trayeling  on  the  highways,  they  are  not  bound  to  to 
maintain  them  aa  that  horses  will  not  take  fright  at  them:  OommMomn  qf 
Futton  Co.  ▼.  Biekd,  106  Ind.  501. 

If  the  dtj  or  town  is  not  in  default^  it  is,  of  oourae^  in  no  event  liablei 
and  to  charge  it  with  liability  for  failing  to  remove  an  object  from  a  at^eel 
er  highway,  caloilated  to  frighten  horses,  the  character  of  the  object  should 
be  such  aa  to  make  the  danger  obvious,  and  the  duty  of  the  city  or  town 
dear:  2  Thompson  on  Kegligenee,  778;  IHmods  v.  Town  ofBuffM,  80  Conn. 
129;  Ayer  ▼.  C%  of  Norwkh,  39  Id.  876;  &  C,  12  Am.  Rep.  876.  Thua  if 
a  hole  in  the  highway  was  filled  up  with  stones,  so  aa  to  be  safe  for  a  hone 
and  carriage  to  pass  over,  the  fact  that  the  horse  was  frightened  at  ita  ap- 
peacanoe  would  not  render  the  town  liable  for  an  injury  hiqppening  on  that 
aeoonnt:  Merriti  v,  Inhabitantt  qfffampden,  26  ICe.  284;  and  where  a  person 
waa  driving  a  horse  over  a  bridge,  and  the  hone  took  fright  at  a  tree  on  a 
wagon  which  was  standing  there  temporarily  in  charge  of  the  driver,  ran 
away,  and  injured  the  driver,  the  city  is  not  liable  therefor:  Daeii  v.  City  qf 
Bangor,  42  Id.  522.  So  the  body  of  a  common  riding-wagon,  left  on  the  side 
ef  the  load,  and  laid  up  edgewise  against  some  bushes,  within  the  limita  of 
the  road,  but  entirely  outside  the  traveled  track,  which  frightened  a  horsey 
thereby  i**^"""g  an  injury,  is  held  not  to  be  such  an  encumbrance  aa  would 
render  the  town  liable:  Nkhob  v.  JnhabUanU  qf  Athena,  66  Me.  402;  and  see 
Bomd§  ▼.  Corporation  qf  Town  qf  Stratford,  26  U.  C.  C.  P.  11.  But  a  city 
may  be  liable  where  the  object  is  a  steam-roller,  used  in  macadamiiing  a 
street^  under  the  direction  of  the  city  authorities,  left  in  the  street  during 
the  suspension  of  work  from  Saturday  noon  to  Monday  morning:  Toung  ▼. 
City  qf  New  BoBon,  39  Caan,  435;  but  see  Sforr  v.  City  qf  SL  Louie,  4  Mo. 
Appu  573;  and  a  city  has  no  power,  in  the  absence  of  express  authority,  to 
permit  the  use  of  a  steam-motor  upon  a  street  by  a  railway  company,  and  is 
liable  for  injuries  caused  by  reason  of  a  horse  tiJdng  fright  thereat:  Stanley 
V.  (%  qf  Davet^port,  54  Iowa,  463;  S.  C,  37  Am.  Eep.  216.  The  use  of  a 
hij^way  by  an  individual  for  the  purpoee  of  depositing  objects,  such  as  wood 
or  lumber,  may,  under  the  circumstances,  be  reasonable  and  proper;  and  if 
so,  the  objects  would  not  be  an  enoumbrance:  Winekip  v.  Town  qfSnJield,  42 
N.  H.  197;  Chamberlain  v.  Town  qf  Ei\fiM,  43  Id.  356;  BaHUU  v.  Town  ^ 
Boakeeti,  48  Id.  18;  but  objects  rightfully  in  a  highway  may  constitute 
defects  by  remaining  there  an  unreasonable  time:  Bartlett  v.  Inhabitaate  ^ 
Kittery,  68  Me.  358;  Farrettr.  Inbabitante  qfOldtoum,  69  Id.  72;  but  in  such 
a  case,  the  town,  to  be  liable,  must  have  knowledge  that  they  are  there 
under  circumstances  constituting  them  defects:  Id.  Where  an  injury  waa 
caused  by  the  horse  of  a  traveler  becoming  frightened  by  a  number  of  boya 
sliding  with  hand-sleds  on  a  street,  it  was  held  that  a  town  was  not  liable 
for  injuries  to  a  traveler  by  reason  of  the  mere  misconduct  of  individuals 
AM.  Dec.  Vol.  XCVm— 89 
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upon  a  highway,  which  is  itself  in  a  reasonably  safe  and  fit  conditaon,  tboag^ 
snoh  miscondnct  amount  to  a  pnblio  nuisance:  Rof  ▼.  Cfity  of  Mamd^Btigr^  46 
K.  H.  59.  Nor  is  it  liable  for  the  n^^igent  act  of  a  fireman  in  a  hi^way» 
frightening  a  traveler's  horse:  Edfferhy  v.  CUy  qfOoncofd,  69  Id.  78. 

Whether  an  object  in  a  highway  is  in  its  nature  calculated  to  frighten 
horses  of  ordinary  gentleness  is  a  question  for  the  jury  to  determine  upon  a 
consideration  of  its  oharacter,  sitnationy  the  amoont  of  travel  on  tiw  hig^ 
way,  and  all  other  drcomstanoes:  2  Thompson  on  Negligencob  778;  Aper  ▼• 
dtp  qf  yorwkh,  39  Conn.  876;  S.O.,  12  Am.  Bep.  896;  Lawrmoe  v.  Inhabit 
UmitqfML  Verwm,  35 Me.  100;  Wuuk^  ▼.  Toum  qfB^fidd,42  K.  H.  197| 
Okamberlainv.  Toum  qf  IB^field,  43  Id.  356;  BartleU  ▼.  T<nm  qfBockKU^  48 
Id.  18,  21;  and  whether  a  city  or  town  is  guilty  of  negUgenoe  in  not  re- 
moving  an  obstruction  is  also  a  qnestion  for  the  jnry:  FrUtA  ▼.  CStjf  qf  AU 
I^Aei^,  91  Pa.  8t.  226;  Chamberlaki  v.  Tofwn  qfEH^fidi^  sicpro;  oompare  Ootd 
▼.  OUyqfEUgworth,  65  Me.  547,  553;  &  a,  20  Am.  Bep.  722;  Nkkol»  ▼.  A- 
iabUanU  qf  Athens,  66  Me.  402,  404. 

To  entitie  a  plaintiff  to  recover  for  injuries  caused  by  his  hone  beoondog 
frightened  at  an  object  in  the  highway,  he  must  in  general  have  used  ordi- 
nary  care,  both  before  and  after  his  horse  became  frightened:  BrookB  ▼.  /»> 
habUanU  </  Pdenham,  16  Gray,  181;  Clark  v.  Toun  qf  BarrmffUm,  41 N.  H. 
62;  Tucker  v.  Town  of  Henm&arf  41  Id.  317;  and  a  person  driving  a  hocsa 
"not  entirely  gentie,  but  somewhat  timid  and  inclined  to  shy,"  is  bound  to 
use  much  more  than  ordinary  caution:  Dmoek  v.  Town  qfSufiddf  80  Goon. 
129.  So  a  plaintiff  cannot  recover  for  injuries,  if  his  hone  was  mch  as 
would,  when  exposed  to  ordinary  objects  and  noises  upon  and  aloQg  the  hig^ 
way,  become  unmanageable  by  a  driver  of  ordinary  care  and  skilly  and  this 
chancter  of  the  horse  contributed  to  produce  the  injury:  Blim  v.  InhahiiamlM 
if  WUbrakom,  8  Allen,  564. 

LlABnJTT  OV   PnZVATB    CkntPOBATlDKi   AUD    IfDIVISVALB    IOB    iBJUBni 

Oaubxd  bt  Hobsbs  Bbo(»mino  FBXQBmrsD  at  Objbcib  nr  Sxuebxb  avd 
HiOHWATB.  — A  turnpike  company,  under  a  l^gal  duty  to  keep  its  road  in 
repair,  which  negligentiy  permits  objects  to  remain  therein,  having  a  natonl 
tendency  to  frighten  horses  of  ordinary  genUenesSy  is  likewise  liable,  in  the 
absence  of  oontributoiy  negligence^  for  injuries  resulting  therefrom:  Brooks^ 
wUleete.  T.  Co,  v.  Pwnphrey,  59  Ind.  78;  S.  C.,  26  Am.  Eep.  76;  Eggleatom  ▼. 
CoUmbia  T.  B.  Co.,  82  N.  T.  278;  and  it  is  liable  if  the  horse  should  taka 
infjbt,  run  away,  and  fall  over  a  bridge,  by  reason  of  a  defective  raiUng:  Baid" 
win  V.  Oreemooods  T.  Co.,  40  Conn.  238;  &  C,  16  Am.  Bep.  33.  An  indi- 
vidual who  negligentiy  places  an  object  in  a  street  or  highway  is  similaKlj 
liable;  CBnton  v.  Howard,  42  Conn.  294;  Twner  v.  Budkanan,  82  Ind.  !<»; 
&  C,  42  Am.  Bep.  485;  JeweU  v.  Cage,  55  Me.  538;  as  is  also  a  railroad  com- 
pany: Jones  V.  ffousatonic  B.  B.,  107  Mass.  261.  But  a  box  freight-ow 
standing  at  a  highway  crossing  is  not  of  itself  a  frightful  object  to  horaca 
of  ordinary  gentieneas:  OUbert  v.  FUni  etc  B*y,  51  Mich.  488;  nor  Is  the 
bringing  of  an  unsightiy  object  into  a  highway  necesBarily  a  wrong  beoaosa 
of  its  tendency  to  frighten  horses:  Maoamber  v.  Nkhols,  34  Id.  212;  and  in 
an  action  against  the  proprietor  of  a  farm  adjoining  a  highway,  for  damageo 
sustained  by  a  person  traveUng  on  the  highway  with  due  care,  throng  hia 
horse's  taking  fright  at  a  sled  with  some  tubs  on  it»  which  the  defendant  had 
left  in  the  highway  near  one  of  hia  out-buildings,  into  which  he  intended  to 
remove  the  contents  of  the  tubs,  the  question  whether  the  sled  and  tabs  wwo 
a  nuisance  which  rendered  the  defendant  UaUa  d^ends  upon  whother  ths^y 
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had  remained  in  the  highway  an  nnieasonable  time:  Judd  ▼.  Fdrffo,  107 
Man.  264. 

One  who  has  negligently  plaoed  an  object  in  a  highway,  canaing  a  travel- 
er's horse  to  beoome  frightened  thereati  resalting  in  injnry,  is  liaUe  in  New 
Hampshire,  over  to  the  town  which  has  been  oompdled  to  pay  damages 
therefor:  Townqf  LUUdon  ▼.  Biekard$onf  32  N.  H.  69;  Wkuh^  v.  Tcwmqf 
Ei^d,  42  Id.  197. 

LiABzuTT  07  Onus  and  TcfwvB  I0R  la jubub  Oaubid  to  or  bt  Fbiobt- 
nnED  HossB  ibom  Dbibois  or  BissBn  ahx>  Hiohwatb.  —According  to  the 
prevailing  view,  where  the  horse  of  a  traveler,  without  his  fanlt^  takes  fright^ 
and  an  injniy  thence  resnlts  from  coming  in  contact  with  a  defect  or  obstnio- 
tiofn  in  the  street  or  highway,  which  the  dtj  or  town  charged  with  the  caie 
thereof  has  neglected  to  repair  or  remove,  such  aty  or  town  is  liable,  if  the 
injnry  would  not  have  been  sostained  but  for  snoh  defect  or  obstrootion:  2 
Tliompson  on  Negligenoe,  780;  2  Dillon's  Mnnioipal  Corporations,  sec  1007; 
€^o/Cnn^ordmfiaey.Sndih,'I9'Lid.  308;  OUjf  i/  Sod/ord  v.  HusaeO,  9  HL 
App.  229;  Mandertekid  v.  Otty  qf  DtUmq^  26  Iowa,  108;  Kemmdy  v.  Mayor 
€te,  qf  New Tffrh,  78N.T.365;  BmgT.  OUy  qf  Cohoes,  TI  Id.  83;  Hubbellv. 
Oty  qf  Tanhen,  35  Him,  349;  TowfMp  qf  Newlin  v.  Davu,  77  Pa.  St  817; 
Beyy,  CUy qf  PkUaddipUa,  81  Id.  44;  8. C, 22  Am.  Rep.  733;  compare ifoM 
V.  CUy  qf  BwrUmglont  60  Iowa,  438.  Snoh  defect  or  obstraction  is  the  proxi- 
mate canse  of  the  injury.  The  contrary,  however,  is  held  in  some  statesi 
Dwoia  V.  InhMtanOB  qf  Dudley,  4  Allen,  567;  Adams  v.  InhabUaiU$  qfNoMs, 
13 Id.  429;  Ttesv.  InhabUanf  qf  NarMHdge,  97  Mass.  258;  &  0.,  93  Am. 
Dec.  91;  Fogg  v.  InkabUafUo  qf  KahouU,  98  Mass.  578;  106  Id.  278;  Stons  v. 
ImkabitaiHU  o/HMardtton,  100  Id.  49;  Babton  v.  InhabUcmU  qf  Sod^pori,  101 
Mass.  93;  MouUom  v.  InhabUanto  qf  Scmford,  51  Me.  127;  PerhiMY.  IfMU- 
kmi§  qfFt^dte,  68  Id.  152;  Brown  v.  Mayor  etc.  qfOkugow,  57  Mo.  156;  com- 
pare Snow  V.  InkahitanU  qf  Adams,  1  Cosh.  443.  Bat  at  all  events,  a  town 
is  not  obliged  to  provide  for  the  violenoe  of  the  ungovernable  speed  of  run- 
away hones:  Lane  v.  Wkeeler,  36  Hun,  60;  and  see  Mossv,  City^ByrUngkm, 
60  Iowa,  438;  MonUtm  v.  InhabUaiUs  qf  Sa^ford,  and  Brcson  v.  Mayor  etc  qf 
Olasgoim,  swpra.  It  is  not  a  dedBive  fact  against  the  right  of  recovery  that 
horses,  at  the  time  they  took  fright^  were  hitched  outside  of  the  highway 
upon  the  owner's  prenuses^  and  broke  locse,  and  ran  upon  the  hi^way:  Ward 
V.  Town  qf  New  ffaosn,  43  Conn.  148;  but  see  Bidards  v.  Inh/ManU  qf 
Bitfield,  13  Gray,  344. 

The  liability  is  even  more  dear  where  the  fright  is  caused  by  coming  in 
contact  with  a  defect  or  obstruction:  (Hiy  of  Topeka  v.  7\atk,  5  Kan.  311; 
WWey  V.  IfMbUaaUst^  BeVasl,  61  Me.  569;  CZodb v.  InhMiaiUsqf  Lebanon, 
63  Id.  883;  and  it  is  held  that  in  such  a  case^  if  the  horse  shoiUd,  at  some 
distance,  collide  with  another  traveler,  the  injury  to  the  latter  is  the  natural 
and  probable  consequence  of  the  defect,  for  whidi  the  town  is  liaUe:  MernU 
V.  Town  qf  Claremont,  58  N.  H.  468;  contra,  Matbk  v.  OUy  qf  Worcester,  4 
Gray,  396. 

Thb  nuNcnPAL  case,  which  is  regarded  as  a  leading  one,  has  been  fre- 
quently dted.  In  Bing  v.  OUy  qf  Oohoes,  13  Hun,  83,  to  the  point  that  a 
city  having  the  right  to  contrd  the  entire  width  of  the  street,  and  to  keep  it 
free  from  obstruction  from  curbstone  to  curbstone,  has  a  oorresponding  duty 
in  that  regard;  in  Ayer  v.  (My  qf  Norwich,  39  Conn.  379,  S.  C,  12  Am.  Rep. 
398,  CardY.  OUy  qfBOsworth,  66  Me.  661,  S.  C,  20  Am.  Rep.  726,  Bingr. 
CUyqf  Oohoes,  13  Hon,  86^  BrnmsUr.  jytdd,  13  &.  L  140,  a  C,  43  Am.  Rep. 
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18^  Foikaif  V.  Towm  qf  Glen  Haven,  25  Wis.  290^  &  C,  S  Am.  Bep.  74^  and 
KeOe^Y.  TournqfJ^rndduLae^ZlWia,  189,  to  tho  point  that  objeete  within 
the  limits  of  a  highway,  natarslly  calenlatad  to  frighten  horses  of  ordinary 
gentlsnssi^  may  bo  saeh  defects  as  to  render  the  town  or  oity  liable^  altfaoni^ 
so  far  removed  from  the  trayeled  path  as  to  ayoid  all  danger  of  collision;  and 
inBggletttmr.Oobtmbia  T.RCo.,Si  N.  Y.  27^  to  sabstantially  the  aamo 
effect  as  regards  the  liability  of  a  turnpike  company;  in  Tmner  ▼.  BwAamm, 
82  Ind.  1&,  8.  C,  42  Am.  Rep.  48^  to  the  point  that  though  an  objed 
falfliilated  to  frighten  horses  may  be  ▼inble^  a  person  is  not  gidlly  of  a^g^ 
genes  in  driTing  past  it  with  dne  care;  in  Towm  qf  ihriisiffs  ▼.  Adamt,  107 
Ind.  477»  8.  C,  67  Am.  Bep.  126^  to  the  point  that  the  purpose  of  aoening 
to  the  public  safe  highways  may  be  as  eflbotoally  defeated  by  an  obatmolum 
which  impedes  traTel  by  its  frightfiil  appearance  as  by  ens  whioh,  if  it  is 
hit|  will  be  an  obstacle  to  the  secors  psssige  of  the  wbseb  of  a  earriaga;  in 
TmmgT.  {% ^ilTas  JETawnp  88  Conn.  445^  jmp  Obipentsr,  J.,  diassntin^  te 
the  point  that  the  doctrine  of  liability  of  towns  and  cities  aboold  be  limited 
to  these  esses  in  which  indiTidnals  havn  been  permitted  to  obebvet  ii»  higli- 
way  for  prtTato  puposes^  or  where  the  object  oonstiteting  the  obstmetion 
is  in  itself  a  nnisance;  and  in  BommiiT,  OorporathmqfTiMmqfStrm^md,  98 
U.  0.  a  P.  16^  19,  20^  the  ooort^  in  following  the  Maanshnastte 
eommsnted  vpon  the  ptinofaMl  cassk  as  diwidisd  upon  tiie  nacial 
ef  Ilia  statute  of  YenBont 
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[41  TniMOliT,  4Mi.1 

TmM  AoQDiBBD  sr  Ajprmum  PMnamcm  n  am  Pntnor  worn  All  Pdi^ 
as  thoQ^  deriTed  1^  deed  from  the  original  propristori  and  an 
▼•fbal  transfer,  snnendsr,  or  declMmtion  of  Ilia  ena  m  noquiii^g 
the  title  can  hnve  any  effisot  upon  it. 
GsAinm  ow  PBmnww  Aoquibbd  vt  Asmn  rwniMimi  will  sot  m 
Ebtofpxd  wbou,  Sxttiro  up  Tnnu  tbsbbxo  by  any  varbal  admissina 
or  agreement  of  his  grantor  prior  to  the  conveyance^  of  whidi  the  grantee 
had  no  notice^  actual  or  ooostmctive. 

BjBCTMBirr  by  Hannibal  Hodges  againgt  Daniel  P.  Bddy  to 
reooyer  a  strip  of  land  lying  upon  or  adjoining  fhe  line  thai 
divided  the  £anns  of  the  plaintiff  and  the  defendant.  Both 
parties  derived  title  from  the  same  source.  The  plaintifPa  evi- 
dence  tended  to  show  that  the  line  as  claimed  by  him  was  the 
original  line  by  the  deeds  of  the  parties,  and  that  the  strip  in 
question  had  been  occupied  adversely  by  his  grantor,  Silas  W. 
Hodges,  for  more  than  fifteen  years  prior  to  March  28, 1850. 
The  defendant's  evidence  tended  to  contradict  this,  and  also 
went  to  show  that  on  March  28, 1850,  before  the  land  was  con* 
veyed  to  the  plaintiff,  Silas  W.  Hodges  called  on  the  defend* 
ant  and  the  defendant's  grantor,  both  of  whom  were  then 
interested  in  the  defendant's  present  farm,  and  requested  them 
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to  sign  the  following  paper,  Btating  that  he  was  afraid  that 
otherwise  they  wonld  acquire,  in  one  year  more,  a  right  of  way 
across  his  land  by  fifteen  years'  enjoyment:  "  Whereas,  as  the 
undersigned  have  been  permitted  by  Silas  W.  Hodges  to  pass 
and  repass  across  his,  the  said  Hodges's,  land,  southerly  from 
oar  dwellings  to  our  land  lying  on  the  hill  in  the  west  part  of 
oar  fjEirms,  now  we  hereby  agree  and  certify  to  any  and  all  who 
are  or  may  hereafter  be  concerned,  that  we  have  no  legal  right 
to  the  privilege,  but  have  enjoyed  the  same  by  the  consent  of 
said  Hodges  as  a  gratuity  on  his  part,  which  he  has  a  right 
to  withhold  at  any  time  he  pleases."  Some  conversation  took 
place  between  the  parties  in  regard  to  the  division  line  between 
the  two  farms,  Hodges  saying  that  he  knew  his  fence  was  not 
on  the  line,  but  that  it  would  be  placed  there  when  it  was  re- 
built, as  he  wanted  no  land  by  possession.  The  defendant  and 
his  grantor  finally  agreed  to  sign  the  paper  if  Hodges  would 
not  hold  any  of  their  land  by  possession.  This  evidence  by 
the  defendant  was  contradicted  by  the  plaintiff.  Silas  W. 
Hodges  continued  to  remain  in  possession  and  occupation  of 
the  premises  in  dispute,  after  March  28th,  as  before,  until  he 
sold  and  conveyed  his  farm,  including  the  strip,  to  the  plaintiff, 
who  took  the  deed  without  any  knowledge  of  what  had  trans- 
pired between  his  grantor  and  the  defendant.  The  plaintiff 
then  took  possession  and  continued  in  possession  until  1862. 
The  defendant  requested  the  court  to  charge  that  if  the  jury 
found  according  to  his  evidence,  the  defendant  would  be 
estopped  from  setting  up  a  title  to  the  land  by  possession;  but 
the  court  refused  the  request,  and  told  the  jury  that  adverse 
possession  and  occupation  continuously  for  fifteen  years  would 
ripen  into  a  title;  and  that  no  admission,  promise,  or  license 
of  the  plaintiff's  grantor  would  operate  to  divest  the  title.  The 
jury  found  that  prior  to  March  28,  1850,  Silas  W.  Hodges  had 
been  in  the  actual  adverse  possession  and  occupation  of  the 
land  in  dispute  for  more  than  fifteen  years.  The  defendant 
excepted  to  the  refusal  of  the  court  to  charge  as  requested,  and 
to  the  charge  as  given. 

E.  and  H.  Edgertouj  and  Daniel  Roberta^  for  the  plaintifll 

27.  E.  Nieholsanf  and  C.  C,  Dewey,  for  the  defendant. 

By  Court,  PnBBPonrr,  C.  J.  This  was  an  action  of  ejectment 
brought  to  recover  a  strip  or  piece  of  land  that  lies  upon  or 
adjoining  the  line  that  divides  the  farms  that  are  owned  and 
occupied  by  the  respective  parties  to  this  suit 
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Upon  the  trial  in  the  county  court,  the  jury  found  that  prior 
to  March  28,  1850,  Silas  W.  Hodgee,  the  plaintiff's  grantor, 
had  been  in  the  actual  adverse  possession  and  occupation  of 
the  land  in  dispute  for  more  than  fifteen  years,  so  that  he  had 
thereby  acquired  a  title  thereto,  and  become  the  owner  thereof. 

The  title  to  the  premises  in  question  acquired  by  Silas  W. 
Hodges  by  fifteen  years'  adverse  possession,  prior  to  the  28th  of 
March,  1850,  is  as  perfect  for  all  purposes  as  though  derived 
by  deed  fix>m  the  original  proprietor.  This  being  so,  no  verbal 
transfer,  surrender,  or  declaration  of  said  Silas  W.  could  have 
any  effect  upon  his  title;  that  oould  be  conveyed  by  him  only 
by  deed  executed  according  to  the  requirements  of  our  statutes. 
These  principles  were  expressly  recognised  in  Austin  v.  Bailey^ 
87  Vt  219  [86  Am.  Dec.  708],  and  Tracy  v.  Atherian,  86  Id. 
608,  and  are  too  weU  settled  in  this  state  to  require  argoment 
or  Airther  authority. 

But  it  is  insisted  by  the  defendant  that  what  transpired 
between  Silas  W.  and  the  defendant  and  his  grantor  on  the 
said  28th  of  March  should  operate  to  estop  the  said  Silas  W. 
and  his  grantee  (the  plaintiff)  firom  setting  up  such  title  against 
the  defendant. 

It  appears  from  the  case  that  when  the  defendant  and  his 
grantor  signed  the  writing  on  that  occasion,  they  had  not  ao- 
quired  a  right  of  way  across  said  Hodges's  land,  and  it  does  not 
appear  that  at  that  time,  or  at  any  other,  they  even  claimed  a 
right  to  pass  over  it,  so  that  in  signing  the  paper  they  neither 
surrendered  a  right  or  abandoned  a  claim  of  right.  If  they 
hod  refused,  the  said  Silas  W.  had  only  to  dose  the  way  against 
them  to  accomplish  his  purpose.  This  would  have  subjected 
the  defendant  to  an  inconvenience  that  he  avoided  by  signing 
the  paper.  So  far  as  his  signing  the  paper  had  any  effect,  it 
operated  in  favor  of  the  defendant  by  giving  the  right  to  cross 
the  plaintiff's  farm  during  the  pleasure  of  said  Silas  W.  In- 
deed, it  is  difficult  to  discover  anything  that  has  resulted  to  the 
prejudice  of  the  defendant  in  consequence  of  his  signing  that 
paper  that  would  have  rendered  it  inequitable  to  allow  Silas 
W.  thereafter  to  assert  his  title  to  the  premises  in  question. 

But  even  if  it  was  otherwise,  oould  it  under  the  circum- 
stances of  this  case  have  the  effect  to  estop  the  present  plain- 
tiff from  asserting  his  title?  It  appears  that  after  the  said 
28th  of  March  the  said  Silas  W.  remained  in  the  possession  and 
occupation  of  the  premises  in  dispute,  just  as  he  had  before 
been,  until  the  time  when  he  sold  and  conveyed  his  £ftrm«  in- 
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eluding  this  land,  to  the  plaintiff.  The  plaintiff  then  took  the 
poesession  of  the  land  and  continued  in  poesesBion  until  1862, 
Bome  twelve  yean  after  the  said  paper  was  signed,  the  defend- 
ant never  having  entered  upon  the  premises,  or  done  any  act 
in  respect  to  them.  The  plaintiff  took  his  deed  from  Silas  W., 
he  being  in  possession,  without  knowledge  of  what  had  trans- 
pired between  Silas  W.  and  the  defendant,  and  without  any- 
fting  to  put  him  on  inquiry.  If  the  defendant  had  entered 
into  the  poesession  of  the  premises,  and  made  improvements 
thereon,  before  the  plaintiff  took  his  deed,  and  had  then  been 
in  possession,  such  possession  would  have  been  su£5cient  to 
put  the  plaintiff  on  inquiry,  and  affect  him  with  notice  of  what 
be  might  have  learned  upon  such  inquiry,  but  he  did  nothing 
of  the  kind;  he  suffered  the  premises  to  remain  in  the  same 
position  after  the  agreement  as  before.  If  the  plaintiff  is  es- 
topped, it  is  by  reason  of  what  Silas  W.  said  to  the  defendant, 
of  which  he  had  no  knowledge,  either  aotaal  or  constructive. 
Suppose  Silas  W.  had  upon  that  occasion  agreed  for  sufficient 
consideration  toseU  the  premises  in  question  to  the  defendant, 
and  had  actually  executed  to  him  a  deed  thereof  in  due  form 
convejring  the  title,  but  retaining  the  possession,  and  the  de- 
fendant had  neglected  to  put  his  deed  on  record  untU  after 
the  plaintiff  had  acquired  his  titie,  in  such  a  case  no  one  would 
question  the  plaintiff's  right  to  recover.  Notwithstanding  the 
deed  of  Silas  W.  would  be  conclusive  as  against  him,  it  would 
be  of  no  effect  as  against  the  plaintiff.  To  maintain  the  defend- 
ant's claim  in  this  case,  we  are  required  to  give  greater  force 
and  effect  to  the  naked  declarations  of  Silas  W.,  made  without 
consideration  in  fact,  that  he  would  not  assert  his  titie 
than  we  could  give  to  his  deed  actually  convejring  his  titie, 
for  a  sufficient  consideration  to  the  defendant.  This  we 
cannot  do.  We  think,  therefore,  the  defendant  was  not  entitied 
to  the  charge  requested,  and  for  the  reasons  already  stated  we 
find  no  error  in  the  charge  as  given. 

So  far  as  the  testimony  referred  to  had  a  bearing  upon  the 
character  of  the  said  Silas  W.  Hodges's  adverse  possession 
prior  to  the  28th  of  March,  the  court  gave  the  defendant  the 
foil  benefit  of  it  in  their  charge  to  the  jury. 

Judgment  of  the  county  court  is  affirmed. 

Tbm  PBnrciPAL  casb  as  it  first  came  before  the  court  is  reported  in  Hodget 
▼.  Eddy,  38  Vt.  327. 

Advxrss  Possession  vob  Psbiod  Prescribed  bt  Statotb  or  LnciTATian 
Vests  PsBrBcr  Title  in  the  adverse  holder:  See  ArringUm  ▼.  Litoom^  94  Am. 
Deo.  722;  and  note;  Ocumtm  ▼.  Stoeknum,  95  Id.  206,  and  nots. 


616  State  v.  Bacon.  [Vermoov 

Statb  V.  Baoon. 

(41  VBBMOm.  OB.] 

Aimnn  Pabtt  o  Ej^itlsd^  iob  Puxron  of  Cboss-bxaiovatidv,  v» 
Bzumni  HsmiBAiaKnc  RsfnatsD  to  bt  Wmnas  to  rafrvah  his 
ocy;  and  the  witnata  cannot  rahiaa  ita  prodnction  and  aoauninatiaii, 
laai^  parhapa»  it  appaan  to  the  coort  that  ha  had  a  rfflaonahle  groond  of 
baliaf  that  ha  would  tharahy  aahjeot  himaalf  to  paraonal  tajniy. 

finamoAXiov  ov  OwwsxsEa  to  Whidh  Enponmrr  o  Bhzeklxd^  in  pcooa- 
oationa  nndar  the  Yarmont  liquor  aefc^  i%  aa  to  ita  apacifio  chac»cter.  a 
matter  of  diaeration  with  the  ooort^  to  he  ezerdaed  with  rafierenoe  to 
the  eirounatanoea  of  the  oaae;  and  where  it  ia  not  ahown  thai  tha  apeei- 
eation  fumiahed  ooold  be  more  apeotfio^  or  that  the  raapondani  waa  mil- 
led* or  in  any  way  prajndioed*  the  ooort  may  prqperiy  refoae  to  order  a 
further  apeeification. 

Complaint  against  Joseph  Bacon,  charging  him  in  the  form 
prescribed  by  chapter  94  of  the  General  Statutes  of  Vermont, 
relative  to  the  traffic  in  intoxicating  liquors,  with  selling,  fur- 
nishing, and  giving  away  intoxicating  liquor  at  divers  times. 
The  respondent  requested  a  specification  as  to  what  the  offense 
was,  whether  selling,  furnishing,  or  giving  away,  when  and 
where  committed,  and  to  whom  the  liquor  was  sold,  fiumished, 
or  given  away.  The  prosecuting  attorney,  of  his  own  motion, 
without  the  direction  of  the  court,  thereupon  furnished  a 
specification,  but  did  not  therein  set  forth  the  particulars  re- 
quired by  the  request,  except  with  respect  to  the  sales  to  one 
Joeiah  Kellogg,  and  limited  the  prosecution  to  proof  of  thirty 
offenses  of  different  kinds,  committed  between  June  1,  1867, 
and  September  13,  1867.  The  respondent  objected  to  the 
specification  as  not  conforming  with  his  request,  and  i^^ain 
aisked  the  court  to  direct  the  prosecution  to  furnish  each  a 
specification  as  called  for,  but  the  court  refused,  deciding  that 
the  specification  furnished  was  sufficient,  to  which  the  respond- 
ent excepted.  The  respondent  then  asked  for  a  trial  by 
jury,  which  was  refused,  and  the  respondent  excepted.  On 
the  trial,  the  prosecution  introduced  Kellogg  as  a  witness,  who, 
during  his  examination  in  chief,  referred  to  his  pocket  memo- 
randum to  refiresh  his  memory.  On  cross-examinatioQ  he 
refused  to  allow  the  respondent's  counsel  to  examine  it^  on  the 
ground  that  it  contained  private  memoranda  of  his  acts  of  a 
public  nature  as  a  detective,  and  he  could  not  submit  it  to 
examination  without  a  breach  of  confidence  and  a  personal 
injury.  The  court  was  requested  to  direct  the  witness  to 
allow  the  examination,  but  the  request  was  refused,  to  which 
the  respondent  excepted.    From  the  evidence  the  court  found 
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ihe  respondent  guilty  of  four  third  offenses  for  selling,  and 
two  former  convictions  having  been  proved,  sentenced  him  to 
three  months  imprisonment^  and  to  pay  r  fine  of  eighty  dol- 
lars and  costs. 

LBf9er$it  B.  EngkAyt  9taUf$  ottomay,  for  the  state. 
R.  H.  StaH  and  H.  Battard^  for  the  respondent 

By  Coort  Pbout,  J.  This  case  comes  into  this  court  from 
the  recorder's  court  of  the  city  of  Burlington.  On  the  trial  in 
the  recorder's  court,  the  prosecution  introduced  Josiah  Kellogg 
as  a  witness,  who  testified  to  material  facts,  and  who,  during 
his  examination  in  cbie^  referred  to  a  memorandum  for  the 
purpose  of  refreshing  his  recollection.  On  cross-examination 
he  refused  to  allow  the  respondent's  counsel  to  examine  it 
The  recorder  was  requested  to  direct  the  witness  to  allow  it, 
but  he  declined,  in  effect  holding  that  the  respondent  was  not 
entitled  to  examine  it  for  purposes  of  cross-examinationy  te 
which  decision  the  respondent  excepted. 

On  the  trial,  the  witness  was  at  liberty  to  refer  to  the  mem- 
orandum, dn  the  ground  that  it  aided  his  memory  in  respect 
to  the  subject  of  inquiry  involved  in  the  prosecution,  and  to 
which  his  testimony  related.  This  is  allowed  to  enable  the 
witness  to  testify  with  more  precision  and  accuracy  than  he 
btherwise  could,  and  proceeds  upon  the  ground  that  the  mem* 
cry  is  often  at  fault  and  imperfect  An  entry  or  memoran- 
dum, therefore,  made  by  the  witness  himself,  at  or  near  the 
^e  of  the  transaction  in  question,  and  before  it  has  in  any 
degree  fSuled  from  his  memory,  which  is  ftill  and  complete,  so 
as  naturally  to  suggest  and  aid  the  mind  in  recalling  what 
really  transpired,  is  a  strong  ground  of  reliance  and  beliel 
It  would  therefore  seem  that  it  is  a  legitimate  subject  of  in- 
quiry and  examination  with  reference  to  a  witness  referring 
to  entries  on  the  stand  for  the  purpose  of  refreshing  his  recol- 
lection,  whether  the  memorandum  thus  used  and  referred  to 
really  does  assist  his  memory  or  not  That  must  depend  in 
some  measure  upon  its  character,  and  that  can  be  ascertained 
only  by  an  inspection  and  cross-examination  in  respect  to  it; 
as  when  and  by  whom  made,  its  appearance,  genuineness, 
fullness,  and  faithfulness.  Text-writers  treating  the  subject 
seem  to  entertain  this  view:  *'  If  the  memory  of  the  witness  is 
refreshed  by  a  paper  put  into  his  hands,  the  adverse  party 
may  cross-examine  the  witness  upon  that  paper ":  1  OreenL 
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Bv.,  860.  466.  ''  It  is  always,"  says  Phillipps  (vol.  1,  p.  289), 
**  and  very  reascmable  when  a  witness  speaks  firom  memoranda 
that  the  counsel  should  have  an  opportunity  of  looking  at 
them  when  he  is  cross-examining  the  witness  *';  and  Starkie 
(vol.  1|  p.  179)  asserts  the  same  doctrine.  He  remarks:  "The 
witness  may  be  cross-examined  as  to  other  parts  of  the  entry. 
.  ...  If  the  document  be  produced,  the  opposite  counsel  is 
entitled  to  cross-examine  fix>m  it"  See  also  part  1  Cowen 
and  Hill's  Notes,  2d  ed.,  757;  Rex  v.  Samsden^  2  Car.  A  P.  603; 
S.  0.,  12  Eng.  Com.  L.  758.  The  view  as  presented  by  these 
authorities  is  alone  consistent  with  the  party's  right  to  cross- 
examine  the  witness  upon  whose  credibility  the  question  in 
issue  somewhat  depends,  and  which,  it  is  said,  constitutes  a 
"  strong  test,  both  of  the  ability  and  willingness  of  the  witness 
to  declare  the  truth."  In  no  other  way  can  his  accuracy  and 
recollection  be  ascertained  and  tested,  which  in  all  cases  are 
proper  matters  of  inquiry  with  a  view  to  weighing  hia  evi- 
dence, and  the  range  of  inquiry  is  open  to  this  extent  And 
a  witness  cannot  deprive  a  party  of  this  right,  or  shield  him- 
self from  the  obligation  of  disclosing  the  whole  truth  to  this 
end,  or  refuse  the  production  and  examination  of  a  memoran- 
dum which  is  in  court,  and  upon  which  he  relies  and  refers, 
for  the  roason  disclosed  by  this  case;  certainly  not,  unless  it 
appears  to  the  court  that  he  had  a  reasonable  ground  of  belief 
that  he  would  subject  himself  to  personal  injury  in  conse- 
quence of  producing  and  allowing  an  examination  of  it.  This 
decision  of  the  recorder  was  therefore  incorrect 

Another  question  is  made  in  the  case,  relating  to  the  refusal 
of  the  court  to  diroct  the  prosecuting  attorney  to  furnish  the 
respondent,  before  pleading,  a  specification  of  offenses  he  pro- 
posed to  prove.  The  complaint  charges  the  respondent,  in  the 
form  provided  by  the  act  relating  to  the  traffic,  with  selling, 
furnishing,  and  giving  away  intoxicating  liquor  at  divers 
times.  The  request  was  for  a  specification  wherein  should  be 
set  forth  specifically  each  offense  proposed  to  be  proved  on 
the  trial;  what  the  offense  was,  whether  selling,  furnishings 
or  giving  away,  when  and  whero  committed,  and  to  whom  the 
liquor  was  sold,  furnished,  or  given  away.  The  attorney,  with- 
out any  direction  from  the  court,  furnished  a  specification,  but 
did  not  therein  set  forth  the  particulars  required  by  the  re- 
quest, except  with  respect  to  the  sales  to  the  witness  Kellogg^ 
and  limited  the  prosecution  to  proof  of  thirty  offenses  of  dif- 
ferent kinds,  committed  between  June  1, 1867,  and  September 
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18,  1867.  From  the  evidence  the  conrt  found  the  respondent 
gailty  ^  of  four  third  offenses/'  as  it  is  expressed  in  the  record, 
and  the  proeecation  haying  proved  two  former  convictioDS, 
sentenced  him  to  three  months'  imprisonment,  and  to  pay  a 
line  of  eighty  dollars,  and  costs  of  prosecution.  The  com- 
plaint, as  observed,  is  in  the  general  form  provided  by  the  act 
creating  the  offense,  and  under  it  proof  of  an  unlimited  num- 
oer  of  offenses  of  the  character  charged  was  admissible,  and 
aa  if  they  had  been  set  forth  and  charged  in  as  many  separate 
and  distinct  counts.  It  was  undoubtedly  in  consequence  of 
the  general  form  of  charging  the  offense,  and  to  prevent  pos- 
sible injustice  in  the  administration  of  the  law,  that  the  court 
in  StaU  V.  Ctmliny  27  Vt  819,  and  in  State  v.  Freeman^  27  Id. 
625,  held  that  the  accused  was  entitled  to  a  specification  of 
oifensee.  But  this  is  always,  in  prosecutions  of  this  char- 
acter, a  matter  of  discretion  with  the  court,  to  be  exercised 
with  reference  to  the  circumstances  of  the  case;  and  in  this 
case,  it  not  being  shown  that  the  attorney  could  be  more  spe- 
oific  in  the  specification  he  did  furnish,  or  that  the  respondent 
was  misled,  or  in  any  way  prejudiced,  we  think  there  is  no 
error  in  this  respect 

The  constitutional  question  arising  on  the  refusal  of  the 
court  to  allow  the  respondent  a  trial  by  jury  is  the  point  in 
judgment  in  State  v.  Petersonf  41  Vt  504,  and  which  it  is  un- 
neoeesary  to  consider  in  this  case.  The  result  is,  the  judg- 
ment of  the  recorder's  court  is  reversed,  and  cause  remanded. 

UO  €V  MSMOBAHDA  BT  WmnBB   TO    BsfBnH    OB  ASEOBT    MSMOBT.  — 

This  qoMtion  haa  bean  diwwed  to  a  limited  extent  in  the  note  to  Unkm 
Bamk  ▼•  Kmtjppt  16  Am.  Deo.  191.  In  this  note,  pertionlar  attention  ia  de* 
voted  to  the  diKoaaion  of  the  nae  of  booka  of  aceoont  aa  aids  to  recolleotion. 
It  ia  a  well-aattled  and  nndupated  principle  of  the  law  of  evidence  that  a 
wttneai,  under  certain  legal  reatrictiona,  may  refer  to  written  or  printed  mem« 
€canda»  dooamenta,  papera,  or  lettera,  for  the  pnrpoae  of  refreahing,  aaaiating, 
and  atinmlating  hia  recollection  and  memory  with  regard  to  the  facta  about 
which  he  ia  teatifying.  Hie  role  reqoirea  tiiat  a  witneaa  ahoold  teatif y  only 
to  aoch  facta  aa  are  within  hia  own  knowledge  and  recoUectioD;  but  thia  re- 
quirement ia  not  violated  by  permitting  him  to  refreah  hia  memory  im  tho 
manner  above  indicated:  1  GhreenL  £v.,  aec  436.  If  the  witneaa  have  any 
recollection  at  all  of  the  facts,  he  may  ezpreaa  it  aa  it  liea  in  hia  memory^ 
leaving  to  the  jury  to  consider  its  value :  Murray  v.  Cumdngham^  10  Neb.  170. 
Indeed,  in  the  discretion  of  the  court  a  witneaa  may  be  compelled  to  refer  to 
writings  preaented  to  him  to  refreah  hia  memory:  Chopin  v.  Lopkoun,  20 
Pick.  472;  1  OreenL  Ev.,  sec.  436.  In  the  permission  to  use  such  aaaiatanta 
to  memory,  great  care  should  be  taken  by  the  courts  to  guard  against  forgery 
and  interpolation,  and  prevent  impoaition:  MerriU  v.  Ithaca  eU,  B,  R,  Co.f  16 
Wend.  600;  S.  C,  30  Am.  Dec.  130;  Feeter  v.  Heath,  11  Wend.  486. 
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Hit  OMM  in  wUoh  writingi  or  mMBomidft  iii»y  be  used  by  a  witnen  to 
Mtitfe  and  lilMh  hk  umuwy  art  to  Mme  actont  aoonfatal j  tetlM,  and  ara 
aonfinad  piiao^pinj  to  two  eiMi.  Ona  !%  wfaara  tfaa  wHaan  baa  no  inde- 
pondant  raooUaetion  il  tfaa  fMti  or  obomnctuioeb  and  wbare  a  conwiltation 
of  tha  wiitfaig  bSU  to  reotU  a  dirthifft  laooUoetion  of  iha  oiroamatanoa  to  bii 
mamory.  In  floah  a  OMt^  tba  mla  ii,  tbat  wban  tbo  witnen  baa  ao  far  f or- 
gotfean  the  fMte  of  tba  tnumotion  that  be  oannot  reeell  tfaem,  even  after 
looking  at  the  namorandnm,  if  be  teetifiee  tbat  be  onoe  knew  them  and 
made  a  mamorandnm  of  them  at  the  time  or  aoon  after  they  tranqpired. 
which  he  intended  at  that  time  and  knew  to  be  oorreot^  aneh  mamorandnm 
'may  be  need  to  refireah  bia  mamoiy,  althoo^  be  baa  no  praaent  reeoUaetion 
'«f  the  erenta. 

MemoTcmdmn  rnuti  fie  Frodmosd,  In  caaea  of  tfaia  kind,  wbera  tha  witnuea 
baa  no  independent  reooUeoUon  of  the  faeti^  and  dependa  npon  bia  knowleii^ 
that  the  memorandsm  need  by  him  ia  oorreot^  it  mnat  be  prodooed.  The 
writing  or  memorandom  moat  be  delivared  to  the  oppoeite  party  for  bia  in- 
apeotiony  that  be  may  erbaa-esamine  the  witneaa  in  r^gud  to  it^  and  it  may 
be  ahown  to  the  Jnry,  not  for  the  poipoae  of  eatabliahing  tba  facta  tbaraia 
oontained*  bnt  for  the  porpoee  of  abowing  that  it  oonld  not  properly  lefioab 
the  memory  of  the  witneaa.  The  neoeaaity  of  prodncing  the  memoranda^  and 
tiie  reaaona  wbieb  reqnira  ita  prodnotion,  are  very  clearly  and  fully  eet  fortii 
in  the  principal  oaae^  and  need  not  be  fnrther  atated  here.  Hie  writip^ 
boWOTer,  doee  not  thna  beoome  eridance  l^  being  tbna  prodnoedt  nor  need  it 
be  aooh  a  paper  aa  woold  be  admiaaible^  for  it  ia  not  the  peper  that  ia  ari- 
denoe,  bat  the  reoolleotian  Of  the  witneaa.  Tbeee  Tiewa  are  dearly  anppertad 
by  Wermoag  ▼.  Ohkago  etc  H^yCo.,20  Uo.  App.  473;  Dmdt  ▼.  FUid,  55  YL 
426;  AeOen  v.  BidmUin,  63  Ala.  406;  Memphi$  tie.  B.  S.  Co.  ▼.  Mapia,  53 
Id.  607;  SiaiB  ▼.  CoOhu,  15  8.  a  875;  CommomoBoIA  ▼.  J^s,  132  Maaa.  5; 
CMOh  ▼.  CVvweO;  133  Id.  366;  KaU  ▼.  ifoaon,  1  OL  App.  471;  SkriedOe^  ▼. 
Siaie^  23  Ohio  St  130;  Mhrie  Prmrvbig  Co.  r.  MUler^  62  Conn.  445;  8em^  v. 
Dearborn,  19 'S.n.  261;  Webtierr.aarh,  20  Id.  245;  Watia  r.  Sawder.  65  U. 
39;  State  r.  CohoeH  3  R.  L  132;  Oreea  r.  CamSt,  15  Md.  665;  Bmiim^ ▼. 
MarOn,  2  Gamp.  112;  ^arloa  ▼.  PUmmer,  2  Ad.  ft  B.  343;  JaoBh  ▼.  JUadfOf^ 
1  Baatk  460;  ifoi^Aam  ▼.  AWofti;  8  Bam.  ft  0.  400;  faufa^Aw  ▼. /i^fi^  8 
Beat,  272;  i2te  v.  8L  MaHki»,2  Ad.  dt  B.  216;  SkukOr  ▼.  Siemuom,  1  Oar.  ft 
P.  682;  Lh^r.  FreO^/Uld,  2 Id.  326;  ITImv.  Phmdnlme.  Co.,  4N.  E.  RapL 
534;  Laweonr.  Oku9^6C6L  134;  JSrowoitf  ▼.  if cDono^A 77 N.  Y.  592;  8tam 
y.  Jfffi^,  63  Iowa,  164;  &  C,  63  Id.  200;  CbqpflrT.^M^69Miaa.264;  Ohmgk 
▼.  State,  7  Keb.  320;  MoOmuekmd  ▼.  Maleton,  12  Nar.  195;  1  OraenL  Br., 
aeo.  437. 

Under  this  rale,  a  witneaa  waa  allowed  to  teatify  aa  to  the  date  of  delivaiy 
of  certain  artidea  from  an  entry  in  bia  book,  altbongh  be  had  no  other  reeol- 
lection  of  the  time:  CoeteUo  r. Orowett,  133  Maaa.  366;  and  in  Wtmwagr, 
Ckkago  etc.  J?*y  Co.,  20  Ma  App.  474  »  witneaa  waa  allowed  to  teatify  from 
memoranda  aa  to  the  nnmber  of  bnaheb  of  wheat  reoeiTed  fromplaintifll  A 
▼ery  atrong  caae  permitting  a  witneaa  to  teatify  from  memoranda,  indepen 
dentofwhidihehadnoreoolleotion,ia2)aalfv..FWd;65Yt.425u  TlMretha 
liatera  before  whom  the  grand  liata  were  aigned  and  awom  to  were  permitted 
to  refer  to  them  for  the  parpoae  of  teetifyingaa  to  the  reaidepeeof  defendant 
althoagh  they  bad  no  peraonal  recollection  of  him,  and  did  not  make  tba  liala. 
"The  witneaaea  were  officially  conoemed  in  making  the  liata  to  which  th^ 
referred,  and  aigned  and  awore  to  them.  Thia  amonnted  to  aaying  that  at 
the  time  of  it  th^  knew  they  were  correctly  made.**    Che(&-dqpe  made  by  a 
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raiHvsy  dark  diowiiig  tlia  shipment  of  goods  may  bo  testified  from  by  bim, 
•Itium^  independent  of  them,  he  has  no  recollection  of  the  facts:  8hriedte§ 
▼.  Siaie,  23  Ohio  St  180.    A  notsry  may  testify  from  entries  in  his  book  to 
the  facts  of  protest  and  notice:  Bank  of  Tenntuu  ▼.  Comxhi,  7  Hnmph.  70; 
BuUard  r.  WiOmH,  5  Mart  196;  Mangham  ▼.  Hubbard,  8  Bam.  A;  C.  16.    So 
in  the  case  of  a  notary's  clerk:  Baige  ▼.  Ntwton,  1  Rep.  Const.  Coart,  428; 
a  witness  was  pennittad  to  tsitifjr  from  memomida  of  a  gambling  transao- 
tiomt  8UU  ▼•  BamiU^  2  Kott  Ifc  ICoOL  834|  from  the  notes  of  evidenoe  of  oonn- 
•els  Clarh  v.  Vwoe^  15  Wend.  193;  from  the  entries  of  a  bank  dlerk:  Bcmk  ▼. 
Bifratf,  1  Rawle,  152;  frt>m  the  entries  of  charges  for  penalties  of  a  town 
clerk:  Corp.  qf  Columbia  ▼.  Haarrinn^  2  Rep.  Const.  Court,  213;  and  from 
entries  in  corporation  books:  Ma$tw^  ▼.  Lymant  16  Vt.  113.    The  above  are 
esily  a  few  iUnstrations  of  the  vast  variety  of  cases  in  which  a  memoranda  or 
writing  may  be  used.    As  to  the  necessity  for  the  prodnotion  of  the  memo- 
isaida  in  esses  where  the  witness  has  no  independent  recollection  of  the  faots» 
•o  as  to  enable  the  opposite  side  to  inspect  it  and  cross-examine  from  it,  this 
is  a  right  'siiioh  the  psrty  entitled  to  may  waive:  Wemwag  v.  Chkago  etc  S^f 
Co.,  20  MOb  App.  475.    And  where  no  attempt  is  made  to  base  a  cross-exam- 
ination upon  tlie  writing,  and  no  demand  has  been  made  for  its  prodnotion 
for  that  pnrpose,  its  absence  works  no  prejudice:  Adtu  v.  Za$iff»,  41  Iowa»  536. 
7%ns  mien  Memoranda  muH  ham  been  Made.  — When  the  witness,  after 
ooDsnlting  a  memoranda,  is  nnable  to  testify  to  the  facts  from  independent 
reeoUeetion,  and  from  his  memory  completely  restored  by  reference  to  it^ 
the  time  when  it  was  made  or  written  becomes  materiaL    Mr.  Oreenleaf 
Bays  that  as  to  the  precise  time  when  the  writing  was  made,  no  definite  role 
has  been  estabUshed.    He  says:  "  It  is  most  frsqnentiy  said  that  the  writing 
most  have  been  made  at  the  time  of  the  fact  in  question,  or  recentiy  after- 
wards.   At  the  furthest,  it  ought  to  have  been  made  before  such  a  period  of 
time  has  elapsed  as  to  render  it  probable  that  the  memory  of  the  witness 
might  have  become  deficient.    But  the  practice  in  this  re^Mct  is  governed 
very  much  by  the  drenmstanoes  of  the  particular  case  ":  1  GreenL  £v.,  sec 
438;  Doe  v.  PeMu,  3  Term  Bep.  754;  Howard  v.  Ca$^/ield,  5  BowL  Pr.  417; 
Ihqnqf  v.  Tnmum,  2  Tounge  ft  C.  341;  Jonee  v.  Stroudf  2  Car.  ft  P.  196. 
In  Maxwell  v.  WUkhmm,  113  U.  S.  656,  the  court  say:  "Memoranda  are  not 
eompetent  evidenoe  by  reason  of  having  been  made  in  the  regular  course  of 
business,  unless  contemporaneous  with  the  transaction  to  which  they  rehite: 
Nkholle  V.  Webb,  8  Wheat.  226-237;  Insurance  Co.  v.  Weide,  9  WalL  677; 
&  C,  14  Id.  375;  Cho^eey.  UnUedSlaiee,  18  Id.  516.    It  is  well  settied  that 
memoranda  are  inadmiBsible  to  refresh  the  memory  of  a  witness,  unless 
reduced  to  writing  at  or  shorUy  after  the  time  of  the  transaction,  and  while 
it  mast  have  been  fresh  in  the  memory.    The  memorandum  must  have  been 
'presently  committed  to  writing':  Lord  Holt,  in  SamdweU  v.  SandweU, 
Comb.  445;  8.  C,  Holt,  295;  '  while  the  occurrences  mentioned  in  it  were 
recent  and  fresh  in  his  recollection ':  Lord  Ellenborough,  in  Burrough  v. 
MarUn,  2  Camp.  112;  'written  contemporaneously  with  the  transaction': 
Chief  Justice  Tindal,  in  SteinkiUer  v.  jVnoton,  9  Car.  ft  P.  313;  or  <contem« 
poraneoualy  or  nearly  so  with  the  facts  deposed  to':  Chief  Justice  Wilde 
(afterwards  Lord  Chancellor  Truro),  in  WhUfield  v.  Aland,  2  Car.  ft  K.  1015; 
see  alBO  Burton  v.  Pbmmer,  2  Ad.  ft  K  341;  S.  C,  4  Nev.  ft  M.  315;  Wood 
V.  Cooper,  1  Car.  ft  E.  645;  Morrieon  v.  Chapm,  97  Mass.  72-77;  Spring 
Garden  Ine.  Co.  v.  Evans,  15  Md.  54;  S.  C,  74  Am.  Dec  555.    The  reasons 
for  limiting  the  time  within  which    the  memorandum  must   have  been 
■lade  are,  to  say  the  least,  quite  as  strong  when  the  witness,  after  readiqg 
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it,  baa  no  recoUoctioii  of  tiie  heiB  stated  in  it,  bat  tastifies  to  tlie  truth 
of  those  facts  only  beeanse  of  his  coofidenoe  that  he  most  have  known 
them  to  be  tme  when  he  signed  the  memoxandnm:  ffaUqf  ▼.  Smmbamj^  15 
N.  Y.  486;  Jliansl^  v.  SlmUg,  29  Id.  340,  356;  State  v.  SawiB,  2  Kott4  McC 
331;  O'NeoUl  v.  Walton,  I  Bich.  234."  In  this  case  the  oonrt  zefnaed  to  aOow 
the  witness  to  nse  a  memorandnm  made  twenty  months  after  the  trinsafition. 
In  Laiomm  v.  Cfkm,  6  OoL  134,  a  witness  testified  to  chaxges  for  labor  froo 
a  memorandnm  made  a  month  after  the  work  was  done.  Its  noe  was  sane- 
turned  by  the  court.  "  It  was  a  simple  matter  of  day-labor,  and  to  reoaD 
and  enumerate  the  number  of  days  the  witness  had  labored  in  a  given  week, 
or  on  a  particular  job,  after  the  lapse  of  a  month,  or  even  greater  time^  would 
not  require  an  extraordinary  exercise  of  memory,  especially  npon  the  part  of 
one  who  earned  his  living  by  day-labor,  and  would  presumably  charge  his 
memory  with  the  number  of  days  he  worked.  Much  must  be  laft^  in  ancfa  a 
case,  to  the  judgment  of  the  niri  prhu  court,  who  sees  the  witnees  and  bears 
him  testify;  and  the  witness  having  testified  that  he  remembered  the  items 
of  labor  when  he  wrote  them  down,  the  lapse  of  time  was  not  such,  oooaider- 
ing  the  nature  of  the  account,  as  to  forbid  the  court,  in  the  exercise  of  its 
discretion,  allowing  the  witnees  to  use  the  account  to  refresh  his  memory. " 
In  cases  of  this  kind,  where  the  witness  has  no  recollection  of  the  facts  inde- 
pendent of  the  memorandum,  the  writing  used  by  him  mnst  be  the  origina], 
and  not  a  copy,  but  the  writing  need  not  necessarily  have  been  made  by  the 
witness;  if  it  was  verified  by  him  while  the  matter  was  fresh  in  his  memoiy, 
and  he  then  knew  it  to  be  correct,  and  now  identifies  it^  it  is  sufficient;  Com- 
momoeaUh  v.  Ford,  130  Mass.  64;  OotnmomoeaUk  v.  J^s^  132  Id.  6;  aee  above 


if enwranda  where  Party  ha»  Ind^pendaU  BeooOectkm, — Another  case  where 
the  use  of  memoranda  is  always  permitted  by  a  witness,  is  where  the  witness 
can,  after  consulting  the  memorandum,  testify  to  the  facts  to  which  it  relates 
from  independent  reooUection,  where  the  witness  by  lookiz^^  at  the  memG- 
tandum  has  his  memory  so  refreshed  that  all  the  facts  are  recalled  to  hi» 
recollection,  and  he  can  testify  to  them  from  his  own  knowledge  and  indepen- 
dent of  the  memorandum.  In  this  case  all  the  authorities  unite  in  permitting 
the  use  of  memoranda,  and  it  is  immaterial  of  what  nature  it  ii,  whether 
an  original  writing  or  a  copy,  whether  made  by  the  witness  ^nnm^lt  or  by 
some  one  else,  whether  written  or  printed,  or  whether  made  at  the  time  of  the 
occurrence  to  which  it  relates  or  at  a  later  day.  In  such  cases  the  writing 
need  not  be  produced  in  court,  nor  need  it  be  given  to  the  opposite  aide  for 
the  purpose  of  allowing  them  to  cross-examine  from  it.  It  is  not  the  memo- 
randum which  speaks,  but  the  recollection  of  the  witness,  ^lese  views  will 
be  found  supported  by  all  the  above  cases,  and  particularly  by  4  Phillips  oo 
Evidence  (Cowen  and  Hill's  Notes),  pt.  2,  p.  734;  1  OreenL  Ev.,  sees.  436, 437; 
Hill  V.  State,  86  Am.  Dec.  736;  CommomoeaUk  v.  Ford,  130  Mass.  64;  Harris 
mm  V.  MiddUUm,  11  Gratt.  527,  543;  FoUom  v.  Afj^  River  L,  D.  Cx,  41 
Wis.  602;  State  v.  Lull,  2^ Ue.  246;  Camenmr.  J9&idbmin, 30 Mich.  106;  State 
V.  ColUns,  15  S.  G.  373;  Howard  v.  McDommgk,  77  N.  T.  592;  AeUen  v.  /TSd^ 
man,  63  Ala.  494,  498;  Memp/ue  etc  B.  B.  Oo.  v.  Maplee,  63  Id.  601;  Mmrrag 
V.  Cunningham,  10  Neb.  167,  170;  Doe  v.  Perkbu,  3  Term  Bep.  749;  Bob  v. 
St  Martina,  2  Ad.  A;  E.  215;  Burton  v.  Plummer,  2  Id.  341;  Bmrougk  v. 
MarUn,  2  Gamp.  112;  Duckesa  qfKingatmCe  Caae,  20  How.  8t  Tr.  619;  Hemry 
V. /^,  2  Ghit  124;  i2aei&er<  v.  CoAea,  4  fiq^  213;  £eiMav«Dii  v. /i^fi^  8  Eas^ 
273. 

There  is  a  third  daas  of  oases  stated  1^  Mr.  Grsenleaf  in  whieh 
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may  bo  iiaod  by  a  witneM^  as  follows:  "  Where  the  writiog  in  quootion  neither 
ia  raopgniied  l^  the  witnaaa  aa  one  whioh  he  remembers  to  have  before  seen, 
nor  awakens  his  memory  to  the  reodUeetion  of  anything  contained  in  it;  bnt 
novertfaelass^  kaowing  tiie  writing  to  be  gennine,  his  mind  ia  so  conTinoed 
that  he  ia  on  that  groand  enabled  to  swear  positively  as  to  the  fact«  An 
example  of  this  kind  i%  where  a  banker's  derk  is  shown  a  bill  of  ezehange 
which  haa  his  own  writing  npon  it^  from  which  he  knows  and  is  able  to 
state  poaitiTely  that  it  passed  through  his  hands.  So  where  an  agent  made 
a  parol  loase^  and  entered  a  memorandum  of  the  terms  in  a  book  which  was 
prodnced,  bat  the  agent  stated  that  he  had  no  memory  of  the  transaction 
bnt  from  the  book*  without  which  he  shonld  not  of  his  own  knowledge  be 
able  to  speak  to  the  fact»  bnt  on  reading  the  entry  he  had  no  donbt  that  the 
fact  reaUy  happened,  it  was  held  sufficient:  1  Starkie  on  Evidence^  164,  166; 
Alison's  Praetioe^  540^  641;  Tait  on  Evidence,  432.  So  where  a  witness 
<called  to  prove  the  execntion  of  a  deed  sees  his  own  signature  to  the  at- 
testation, and  says  that  he  is  therefore  sore  that  he  saw  the  party  ezeonte 
the  deed,  that  is  soffioient  proof  of  the  execntion  of  the  deed,  though  he 
adds  that  he  has  no  recolleotion  of  the  fact:  Bex  v.  8t.  Martins,  2  Ad.  &  E. 
210;  EaSg  v.  NewUm,  1  Mill  Const.  423;  Sharpe  v.  Bingley,  1  Id.  373;  Martim 
V.  Good,  14  Md.  398;  S.  C,  74  Am.  Dec.  646;  Co2s  v.  Jtatup,  10  N.  T.  06.  In 
these  and  the  like  cases,  for  the  reason  before  given,  the  writing  itself  most 
beprodnced:  Maughamr.  Bvbbard,  8  Bam.  ft  0. 16;  Buuellr.  Coffin,  8  Pick. 
143, 160;  Dm  v.  Downaan,  13  N.  J.  L.  136, 142;  Jack&tm  v.  Christman,  4  Wend. 
277,  282;  MerriUY.  Ithaca  etc  R.R,  Co.,  16  Id.  698;  S.  C,  30  Am.  Dec.  130; 
PaUenon  v.  Tucker,  9  N.  J.  L.  322,  332;  S.  C,  17  Am.  Dec  472;  Wheeler  v. 
ffaleh,  12  Me.  389;  PiffoU  v.  Halkwaiy,  1  Binn.  436;  CoUina  v.  Lenuuters,  2 
BaiL  141;  8.  C,  21  Am.  Dec  469  ":  1  GreenL  Ev.,  sec.  437.  The  whole  subject 
•of  the  employment  of  memoranda  by  a  witness  is  very  clearly  epitomiaed  in 
JcUbi  V.  Ekkman,  63  Ala.  494,  498^  and  Eowaard  v.  McDowmgh,  77  N.  T. 
692.  In  the  former  oase^  two  oases  in  which  it  may  be  used  are  stated;  in 
the  latter,  three.  This  third  class  seems  to  relate  to  the  use  of  memoranda 
to  enable  the  witness  to  testify  to  long  statements  of  items. 

Tbe  FBDTcapAL  OAflB  IB  CITED  in  State  V.  Wookff,  69  Vt.  359,  to  the  point 
that  the  chacaoter  of  the  specification  of  offenses  with  reference  to  minute* 
and  extent  of  detail  to  which  the  respondent  is  entitled,  under  an  in- 
fer tbe  iUogsl  ssle  of  intoxicating  liquor,  is  a  matter  of  discretion 
«f  the  trial  ooart 


Sheehy  V.  Adabbnb. 

r41  YBBICOlfT,  ML] 

WuavTM  €V  FEauM  nom  mot  Applt,  if  Vbbbal  Comnuior  on  D0bni>- 
Asya  Past  n  to  bb  Pxbiobmmd  within  Onb  Yxab,  although  the  plain* 
tiff  cannot  perform  his  part  till  after  the  expiration  of  the  year. 

Assumpsit  to  recover  damages  for  the  breach  of  a  verbal  con- 
tract, made  March  19, 1864,  by  which  the  defendant  agreed  to 
famish  the  plaintiff,  on  April  Ist  following,  or  within  a  short 
time  thereafter,  a  cow,  or  forty  dollars  in  money  with  which 
to  purchase  a  oow,  and  the  plaintiff  was  to  have  tiie  use  of  the 
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cow  for  one  year  fix>m  April  Ist,  and  at  the  end  of  the  year  was 
to  have  the  privilege  of  electing  either  to  purchase  the  cow  for 
forty  dollars  and  interest,  or  to  pay  a  reasonable  sum  for  her 
ose.  The  defendant  refdsed  to  famish  the  cow  as  be  agreed. 
No  qaestion  was  made  as  to  the  sufficiency  of  the  ccmsiderar 
tion  of  the  contract.  The  only  point  made  by  the  defendant 
was,  that  as  the  contract  was  verbal,  and  executory  on  both 
sides,  and  the  plaintiff's  part  was  not  to  be  performed  till  after 
the  lapse  of  more  than  a  year,  the  action  could  not  be  main- 
tained. The  court  held  that  the  action  could  be  maintain«d| 
and  a  verdict  and  judgment  were  rendered  for  the  plaintiff, 

L.  F.  WUbur^  for  the  plaintiff. 
H.  BaUardj  for  the  defendant 

By  Court,  Babbbtt,  J.  Our  statute  is,  that  *no  aotton  diaU 
be  brought  upon  any  agreement  not  to  be  performed  within  a 
year  fix>m  the  making  thereof,  unless,''  etc*  In  this  oaM,  what 
the  defendant  undertook  to  do  was  to  be  done  entirely  and 
completely  within  a  month  or  so  after  the  making  of  the  con- 
tract. The  things  to  be  done  by  the  plaintiff  were  not  to  be 
done  till  more  than  a  year  fix>m  the  making  of  said  contract 
If  the  plaintiff  had  broken  the  contract,  the  case  of  Pierce  v. 
Eetate  of  Paine^  28  Vt.  34,  would  seem  to  be  direct  that  an 
action  for  such  breach  could  not  be  maintained  against  him. 
Can  this  action  be  maintained  against  the  defendant  for  the 
breach  of  the  contract  committed  by  him?  It  is  to  be  pr»> 
mised  that  in  this  case  a  fact  is  lacking  that  has  existed  and 
been  named,  and  perhaps  regarded  as  more  or  less  important, 
in  some  of  the  reported  cases,  and  in  the  discussions  of  authors 
and  commentators  upon  the  subject,  vis.,  performance  by  the 
plaintiff  of  the  contract  on  his  part,  for  in  this  case  the  plain- 
tiff hud  nothing  to  do  till  the  defendant  had  performed  on  his 
part  by  furnishing  the  cow  or  the  money,  and  the  plaintiff  had 
kept  the  cow  through  the  designated  year.  I^  therefore,  the 
defendant  is  to  be  held  liable  in  this  action,  it  must  be  by  the 
vigor  of  the  contract,  and  not  by  reason  of  benefit  received  and 
enjoyed  by  him,  resulting  from  performance  of  the  contract  oa 
the  part  of  the  plaintiff. 

The  only  point  of  exception  is  raised  upcm  the  foot  that  by 
the  terms  of  the  contract ''  the  plaintiff  was  not  to  perform  his 
part  of  it  until  after  a  period  of  more  than  a  year  had  elapsed 
from  the  making  of  it."    In  the  bill  of  exceptions  it  is  aim^ 
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■aid  that  "  no  question  waa  made  as  to  the  sufficiency  of  the 
oonmderation  of  the  consideration  of  the  cow  contract";  and 
in  this  court  counsel  have  treated  the  defendant's  agreement 
as  valid  in  every  respect,  and  enforceable,  provided  it  does  not 
&I1  within  the  operation  of  the  statute  above  cited.  We  treat 
it  in  the  same  way,  and  also  confine  the  decision  to  the  ground 
and  point  of  exception. 

It  is  conclusively  settled  by  the  decided  cases  in  this  state 
that  the  agreement,  signified  by  the  clause  of  the  statutes  above 
quoted,  must  be  capable  of  being  completely  performed  within 
the  prescribed  year:  Squire  v.  WhipflCy  1  Vt.  69;  Hinckley  v. 
Southgatej  11  Id.  428;  Foote  v.  Emerson  and  Stoney  10  Id.  339 
[33  Am.  Dec.  205].  It  is  claimed  by  the  defendant  that  'Hhe 
term  '  agreement,'  as  used  in  the  statute,  must  be  construed  as 
meaning  and  including  what  is  to  be  done  by  both  parties." 
This  claim  presents  the  hinge-point  of  the  case.  In  the  fa- 
mous case  of  Wain  v«  Wariters,  5  East,  10,  it  was  held  that 
the  word  '*  agreement,"  in  its  application  to  the  clause  of  the 
statute  of  frauds  as  to  the  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  requires  the  consider- 
ation as  well  as  the  promise  of  the  party  sought  to  be 
charged  to  be  in  writing.  After  various  expressions  of  sur- 
prise, and  voluminous  criticisms  by  English  judges  and 
lawyers,  and  some  almost  contrary  decisions,  the  court  of 
king's  bench.  Abbot,  C.  J.,  Bayley,  Holroyd,  and  Best,  JJ., 
deliberately  sanctioned  and  direcUy  applied  the  doctrine  of 
that  case,  in  the  year  1821,  in  Sawndera  v.  Wakefield^  4  Bam. 
A  Aid.  595.  The  varied  f<^unes  of  the  law  of  that  case,  both 
in  England  and  America,  are  shown  with  learned  and  painful 
elaboration  by  Parker,  C.  J.,  and  the  decision  disapproved  in 
the  same  year  (1821),  in  the  case  of  Packard  v.  Rieliardaony  17 
Mass.  122  [9  Am.  Dec.  123].  In  Day's  edition  (1817)  of 
East's  reports  is  also  a  very  learned,  acute,  and  exhaustive 
note  furnished  by  Judge  Swift,  and  enlarged  by  the  editor, 
disapproving  that  decision.  The  subject  is  brought  down  to 
a  very  recent  date  in  the  last  edition  of  Smith's  Leading  Cases, 
and  it  appears  that  the  doctrine  of  Wain  v.  Warlters,  Bupra^  is 
now  the  established  law  of  the  point  in  Westminster  Hall. 
Our  own  court  has  had  occasion  to  administer  a  similar  stat- 
ute. At  the  time  Smith  v.  Ide^  8  Vt.  290,  arose  and  was  de- 
cided, our  statute  of  frauds  was  as  follows:  '^  Sec.  1.  That  no 
suit  in  law  or  equity  shall  be  brought  or  maintained  upon  any 
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contract  or  agreement  hereafter  to  be  made,  whereby  to  charge 
any  executor,  etc.,  ....  or  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt  or  default  or 
miscarriage  of  another  person,  ....  or  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  contract  or  agreement  upon 
which  such  action  shall  be  brought,"  etc.  This  obviously 
contemplates  an  action  upon  a  contract  or  agreement  whereby 
to  charge  the  defendant  upon  a  special  promise,  that  is,  a  suit 
brought  upon  the  whole  contract  or  agreement,  in  which  the 
defendant's  special  promise  was  embraced  and  was  obligatory 
upon  him.  That  mode  of  using  those  terms  certainly  indicates 
as  wide  a  scope  for  the  term  '^  agreement "  as  the  use  of  the 
same  terms  (omitting  the  word  "  contract ")  in  the  correspond- 
ing clauses  of  the  29  Car.  11.,  which  are:  ''  No  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  etc.,  of  another  person,  etc., 
unless  the  agreement  upon  which  such  action  shall  be 
brought,"  etc.  In  Smith  v.  /cb,  «upra,  decided  in  1831,  with 
Wain  y.  WarUerSj  supra,  and  the  other  English  and  several 
New  York  cases  to  the  same  effect,  before  the  court,  it  was  held, 
in  a  very  elaborate  opinion  by  Boyce,  J.,  that  our  statute  re- 
quired that  only  the  promise  of  the  party  to  be  charged  by  it 
in  the  suit  should  be  in  writing.  Our  present  statute  (Gen. 
Btats.,  c.  24),  corresponding  to  29  Car.  XL,  c.  3,  sec.  4,  is  as 
follows:  *'  Sec.  1.  No  action  at  law  or  in  equity  shall  be 
brought  in  any  of  the  following  cases:  1.  To  charge  an  execu* 
tor,  etc.;  2.  To  charge  any  person  upon  any  special  promise  to 
answer  for  the  debt,  defisiult,  or  misdoings  of  another;  3.  To 
charge  any  person  upon  any  agreement  made  upon  considera* 
tion  of  marriage;  4.  Upon  any  contract  for  the  sale  of  lands, 
etc.;  5.  Upon  any  agreement  not  to  be  performed  within  one 
year  from  the  maJdng  thereof,  unless  the  promise,  contract,  oi 
agreement  upon  which  such  action  shall  be  broi^ht,"  etc 

In  that  last  clause  the  terms  "promise,  contract,  or  agree- 
ment" are  used  disjunctively  and  distributively,  importing 
that  each  is  used  by  repetition  with  reference  to  the  same 
terms  respectively  in  the  five  preceding  clauses.  The  closing 
clause  of  the  English  statute  has  the  term  ''  agreement "  only, 
which,  of  course,  embraces  all  the  three  terms  used  in  the  pre- 
ceding clauses.  Now,  it  is  plain  that  the  term  "  agreement " 
is  used  in  the  same  sense  every  time  it  is  repeated  in  oiur  origi- 
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nal  Btatote  of  1822,  and  that  it  has  no  different  meaning, 
when  need  with  referenoe  to  the  limitation  of  perfonnanoe 
within  a  year,  from  what  it  has  when  naed  with  referenoe  to 
actions  on  agreements  or  contracts  forthe  debt  of  another.  In 
the  language  of  Boyce,  J.,  in  Ide  and  Smith  v.  SianUmy  16  Vt. 
691,  '*  it  is  synonymous  with  special  promise  or  undertaking." 
It  seems  equally  plain  that  the  term  "  agreement ''  is  used  in 
our  present  statute  in  precisely  the  same  sense  as  in  the  stat- 
ute of  1822;  and  therefore  the  doctrine  of  the  case  of  8mUh 
▼.  Idej  tttprOj  has  direct  application  and  full  force.  The  idea 
of  the  separability  of  the  correlative  parts  of  the  contracts 
embraced  in  the  first  section  of  our  statute  of  frauds  is  recog- 
nised and  illustrated  in  Thayer  v.  VUe$^  23  Id.  497;  also  in 
Hodges  v.  Oreenj  28  Id.  368,  and  in  several  other  similar  cases. 
The  same  idea  is  most  explicitly  and  fully  presented  in  the 
very  discriminating  and  able  opinion  in  Pierce  y.  Estate  of 
Painsy  28  Id.  34.  The  plaintiff  in  that  case,  in  pursuance  of 
the  agreement  between  himself  and  Paine,  at  once  made  pur- 
chase of  the  stock;  but  the  transaction  could  not  be  con- 
summated till  the  lapse  of  a  year,  so  as  to  enable  it  to  be 
determined  whether  Paine  would  be  under  obligation  to  pay 
Pieroe  anything,  depending  on  the  election  that  Pierce  should 
then  make;  and  until  then,  Paine  was  not  to  and  did  not 
derive  any  right  or  advantage  from  the  transaction.  He  had 
received  nothing.  In  no  event  was  the  contract,  or  his  part 
of  the  contract,  to  be  performed  within  a  year.  It  was  in 
view  of  this  fact  that  the  law  was  elaborated  and  applied  to 
the  effect  that  the  action  could  not  be  maintained  against 
Paine.  But  it  is  prominent  for  notice  that  Redfield,  C.  J., 
says:  *'  It  is  that  portion  of  the  agreement  or  contract  sued 
upon  which  comes  within  the  statute  by  not  being  to  be  per- 
formed within  the  year,  and  not  that  portion  of  the  agree- 
ment which  constitutes  the  consideration  of  the  promise  sued 
upon."  This  is  but  treating  the  doctrine  held  in  the  case  of 
Smith  V.  Ide^  eu/pra^  as  equally  applicable  to  the  fifth  clause  of 
the  statute  as  to  the  seoond  clause.  It  may  be  proper  to  re- 
mark in  passing,  that  what  is  thus  shown  as  to  the  case  of 
Pierce  v.  EsUite  of  Paine^  eupra^  shows  that  the  learned  annota- 
tor,  in  his  note  on  Peter  v.  Compton^  on  p.  647, 1  Smith's  Lead. 
Cas.,  ed.  of  1866,  was  not  quite  accurate  in  saying  that  in 
that  case  "the  question  whether  a  contract  must  not  be  sus- 
ceptible of  perfonnanoe  on  both  sides  within  the  year,  in 
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order  to  be  valid  without  writing,  arose  in  definite  fisrm,  and 
was  decided  in  the  afi&rmatiye.'' 

There  are  several  cases  in  which  it  has  been  held  that,  when 
the  contract  on  the  part  of  either  party  can  be  perfimned 
within  the  year,  the  statute  will  not  apply,  although  the  other 
party  cannot  perform  his  part  till  after  the  expiration  of  a 
year.    Under  the  decision  in  Pierce  v.  Eetate  of  Paine^  mipra, 
in  connection  with  what  has  been  held  in  other  cases  in  this 
state,  before  referred  to,  we  think  that  whether  the  statota 
applies  or  not  depends  on  the  question  whether  the  suit  is 
brought  against  the  party  that  was  to  perform  his  part  of  the 
contract  within  a  year.    If  it  is  so  brought,  then  the  statute 
would  not  apply;  but  if  brought  against  the  party  whose 
agreement  was  not  to  be  performed  within  a  year,  then  the 
statute  would  apply.    As  before  intimated,  there  are  cases  in 
which  the  (ad  of  performance  by  the  party  who  was  to  pei^ 
form  within  the  year  has  been  named  and  treated  as  afbcting 
the  applicability  of  the  statute;  in  respect  to  which  I  presume 
to  remark  that,  in  the  first  place,  the  statute  does  not  in  any 
respect  make  the  right  to  maintain  an  action  dependent  upon 
the  fact  of  performance  by  either  party,  but  upon  the  intrinfiic 
character  of  the  contract,  as  to  when,  by  its  terms,  the  respect- 
ive executory  undertakings  of  the  parties  may  be  petformed; 
or  in  other  words,  upon  the  capability  of  the  agreement  saed 
upon  to  be  performed  within  a  year. 

In  the  next  place,  in  none  of  the  cases  in  which  the  actoal 
performance  has  been  named  as  an  element  in  the  ri^t  to 
maintain  the  action  was  that  fact  material  for  that  pnipoee, 
so  far  as  the  effect  of  the  statute  was  concerned.  That  Cut 
would  have  been  a  necessary  element  in  the  plaintiff's  right  of 
recovery  if  there  had  been  no  statute.  In  DoneUan  v.  Beedj  i 
Bam.  &  Adol.  899,  of  course  the  plaintiff  could  not  have  re- 
covered the  stipulated  additional  rent  if  he  had  failed  to  make 
the  stipulated  improvements.  So,  too,  in  Blanding  v.  Sargent, 
33  N.  H.  239  [66  Am.  Dec.  720],  the  plaintiff  could  not  hm 
recovered  if  he  had  failed  to  do  on  his  part  that  which  laid  the 
defendant  under  obligation  to  perform  his  agreement  And 
the  same  is  true  and  is  well  illustrated  by  the  line  of  discua- 
sion  in  Holbrook  v.  Armstrongj  10  Me.  31.  The  same  is  tnie  of 
every  conceivable  case  of  like  kind.  In  the  case  before  ns,  bb 
before  remarked,  the  plaintiff  had  done  that  by  way  of  ade- 
quate consideration  which,  independently  of  the  statute,  would 
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have  rendered  the  undertaking  of  the  defiendant  valid  and 
foroeable  against  him.    Only  that  which  waa  undertaken  by  the 
defendant  was  to  be  done  within  a  year.    That  undertaking  is 
here  sued  upon.    His  breach  of  it  at  once  perfected  his  liabil- 
ity and  the  plaintiff's  light  of  action.    Looking  to  the  reason 
of  the  law,  under  the  statote,  this  case  stands  for  the  same 
consideration  as  any  case  in  which  the  cause  of  action  should 
arise  from  the  breach  of  an  agreement  that  had  no  relation  to 
the  statute  of  frauds.    Upon  the  occurring  of  such  breach,  the 
right  of  action  would  be  perfected;  but  the  party  would  be  at 
liberty  to  delay  bringing  his  suit  to  the  last  hour  allowed  by 
the  statute  of  limitations  without  affecting  the  right  to  main- 
tain the  action.    The  purpose  of  the  statute  of  frauds  is  to 
provide  for  a  class  of  cases  in  which  there  cannot  be  an  ac- 
tionable breach  within  the  specified  time.   That  class  embraces 
only  agreements  that  are  not  to  be  performed  within  a  year. 
Such  agreements  as  may  be  wholly  broken  within  the  year, 
and  thereby  give  a  cause  of  action  for  such  complete  breach, 
do  not  fall  within  either  the  letter  or  the  reason  of  the  statute. 
The  present  case  shows  the  matter  in  a  strong  light.    The  foU- 
are  of  the  defendant  to  furnish  the  cow  or  the  money,  as  he 
agreed  to  do,  made  an  end  of  the  whole  arrangement,  and  left 
nothing  further,  either  in  act  or  time,  to  be  done  by  either  party 
toward  the  performance  of  the  agreements  on  either  side.    The 
plaintiff  thereupon  ceased  to  have  anything  thereafter  to  do  as 
matter  of  obligation  to  the  defendant.    The  defendant  had 
nothing  to  do  but  to  pay  the  damage  caused  by  his  breach  of 
agreement;  and  that  breach  constituted  a  perfected  cause  and 
right  of  action  in  the  plaintiff.    This  being  so,  the  reason  of 
iie  law  under  the  statute  no  more  had  application  and  force 
than  it  would  have  had  if  the  time  for  the  performance  of  the 
agreement  on  both  sides  had  been  limited  to  a  period  short  of 
a  year  from  the  making  thereof,  and  the  defendant  had  com- 
mitted the  same  breach  that  he  did  in  this  case. 

It  is  proper  further  to  remark  that  in  all  the  cases  where  the 
agreement  has  been  held  to  be  within  the  statute,  the  action 
was  for  the  breach  of  that  side  of  the  contract  that  was  not  to 
be  ])erformed  within  the  year;  as,  Boydell  v.  Drwnmondy  11 
East,  142;  BraeegirdleY.  Heald^  1  Bam.  &  Aid.  727;  PUree  v. 
Ettats  of  Paine,  tupra;  BroadtotU  v.  Oetman,  2  Denio,  87. 
Without  pursuing  the  subject  farther,  the  judgment  is  af- 
firmed. 
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OoimuLcn  withdv  Statdtb  ov  Frauds  bicausb  vor  lo  mm 
WITHIN  Owe  Yxax:  See  Doj^le  t.  Dixom,  93  Am.  Dee.  80^  and  Boie»  in  vliiefc 
the  qaestioii  ie  aomewliAt  ditoneeed,  Tlie  pruunpel  ceee  ie  eomnented  mpoo 
with  favor  by  Judge  Redfleldy  in  »  note  thereto^  in  8  Am.  Law  Bcig.,  H.  &» 
833;  41  Vt.  548;  and  ie  qnoted  from  at  lengtht  apparently  with  apptoval^  in 
ftmme  on  the  Statnte  of  I^andi,  eee.  290n;  bat  in  1  Beed  on  the  Statete  off 
rrind%  aeoi.  IH  S06^  it  is  eritioifled  as  taking  n  •'sfngalarTisw,'' and  ttal 

the  poiat  is  Bgfd,  aad  oan  seawsly  bs  arid  to  be  st^portad  by 
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WaLKBB   V.   GOMMONWBALTH. 

tMfW  0V  BUUUVIOII  DOSB  HOT  DlTICT  DMfUJLkAinr  iv  KuHnffiov  cf  tbi 
IMwyeii^,  nor  tmufw  the  title  to  pUintiff  or  the  thflriC  but  wmAu  is 
the  aheriflF  merely  a  apeciel  intereet  ae  bailee^  to  enable  bim  to  keep  the 
property  nlely  and  defend  it  againat  wrong-doer%  and  a  naked  power 
to  eell  it  and  paai  the  title  of  the  owner  to  the  pordhaeer. 

FLanrmv  mat,  with  Oonskiit  or  All  DmnanAJKn,  Abahsov  Lbtt  on 
pwipei'ty  of  any  or  aU  of  them;  and  in  anoh  oaae  he  will  be  entitled  te 
alterwarda  me  oat  a  new  ezeention. 

YkiAUITifF  Bff   BlJHJUTlOH,  UFOH  JUDOMSHT  AGAZIIBT  PUHOIPAL  AHD  SuBB- 

TDB^  may  abandon  a  levy  npon  the  properly  of  the  aoretieey  with  their 
aole  oonaenti  and  may  afterwarda  rae  out  a  new  exeention  againat  all 
the  defendanta. 

Tuaam  mat  hats  Naw  EzBocmoir  wbbbb  Ijitt  has  amr  Abahsoiixd 
by  the  aherifr  withoat  hia  oooaent  and  with  the  oonaent  of  the  defend- 
ant^ or  where  the  property  levied  on  ia  eloigned  or  removed  by  the  de- 
Indant  oat  of  the  reach  of  the  aherifT  withoat  the  oonaent  of  the  eherifl 
or  the  plaintiff. 

XlBuuTiim  18  Satdhed  to  EzTSirT  or  Valub  ot  PBOPBBrT  Lbtibd  oir» 
where  raoh  property  haa  been  lost  to  the  defendant  by  the  miaoondnct 
^  or  neglect  of  the  aheriff;  and  the  plaintiff  can  then  look  to  the  aheriff 
only  for  indenmity. 

Mbbb  Susfkhbion  07  PBOGBEDiiroa  ON  BzBounoir  ARBR  Lbtt  doeo  not 
leleaae  the  lery  or  anthonae  the  restoration  of  the  property  to  the 
poiaearion  of  the  defendant;  and  if  by  a  miaonderetanding  of  plaintiff 'a 
directiona  in  anch  caae,  by  the  aheriff  and  the  defendanta,  the  property 
ia  releaaed  by  the  aheriff  to  the  defendanta,  the  plaintiff  may  aae  oat  a 
new  ezecatiom 

Wbbbb,  nr  AenoN  against  Sbtkbal,  Jubqkbht  n  Entbrbd  AOAiNSf 
80MB  at  one  time,  and  againat  othera  at  another  time,  one  ezeention 
may  be  iaaned  againat  alL 

Omv  MonoB  Dr  Vaoatiob  to  Quash  Sboond  BzBOcnoVy  Jxjdob  mat 
Allow  Skbbitv  to  amend  hia'  retam  on  the  first  ezeention. 
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Motion  in  vacation  to  quash  certain  alias  writs  of  Jieri 
fadaa  issued  upon  a  judgment  in  fiaTor  of  the  state  and 
against  defendants,  as  principal  and  sureties,  for  certain  capi- 
tation and  license  taxes.  After  the  first  executions  had  been 
levied,  the  state  auditor,  upon  application  of  certain  of  the 
defendants,  granted  an  extension  of  time  in  which  to  make 
payment  The  sheriff,  mistaking  the  effect  of  such  extension 
of  time,  released  the  property  levied  on.  The  state  thereon, 
in  default  of  payment  within  the  time  allowed,  sued  out  the 
new  executions,  which  are  sought  by  this  proceeding  to  be  set 
aside.    The  remaining  facts  appear  in  the  opinion. 

Page  and  Maury ^  and  O.  E.  Dabney^  for  the  appellants. 
Bobert  Johnston^  for  the  commonwealth. 

By  Court,  Moncube,  President  This  case  has  been  argoed 
with  signal  ability  by  the  counsel  on  both  sides.  All  the 
points  discussed  are  interesting,  but  many  of  them  are  imma- 
terial to  the  decision  of  the  case,  in  my  view  of  it,  and  will 
not  therefore  be  considered.  Without  intending  to  decide,  I 
will  assume,  for  the  purposes  of  the  case,  that  the  first  execu- 
tions which  issued  on  the  judgments  referred  to  in  the  pro- 
ceedings were  in  fact  levied,  as  stated  in  the  returns  on  said 
executions;  that  the  auditor  had  authority  by  law  to  control 
the  said  executions,  and  to  stay  proceedings  thereon,  even 
after  they  were  levied;  and  that  the  effect  of  his  act  in  stay- 
ing such  proceedings,  either  by  itself  or  in  connection  with 
the  act  of  the  attorney-general,  and  the  act  of  the  general 
assembly,  passed  February  22, 1867,  entitied  "An  act  for  the 
relief  of  J.  M.  Walker  and  others,  securities  of  C.  W.  Wat- 
kins,  sergeant  of  Danville"  (Sess.  Acts,  c.  229,  p.  664),  was  to 
discharge  the  property  levied  on  from  the  said  executions. 
And  upon  that  assumption  I  will  proceed  to  consider  whether 
the  sureties,  who  were  the  owners  of  said  property,  did  not  in 
fact  consent  to  the  act  or  acts  by  which  it  was  discharged  as 
aforesaid,  and  to  the  discharge  itself;  and  if  so,  whether  the 
new  executions  issued  upon  said  judgments  were  not  lawfully 
and  properly  issued,  notwithstanding  there  ma^  have  been  no 
such  consent  on  the  part  of  the  principal  debtor. 

1.  Did  the  sureties  consent?  That  all  of  them  did,  except 
Withers,  seems  to  me  to  be  very  dear.  All  of  them,  at  least 
with  that  exception  only,  as  soon  as  the  executions  were  levied* 
or  about  to  be  levied,  on  their  property,  eamestiy  appealed  to 
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the  authorities  at  Bichmond  for  indtQgence,  which  was  aooord- 
ingly  granted  to  them,  without  any  other  consideration  or 
motive  than  pnre  benevolence.  Snch  was  the  urgency  of  the 
pressure  upon  them,  the  sheriff  having  levied  upon  the  goods 
of  the  first  set  of  sureties, — Walker,  Keen,  and  Withers, — and 
being  about  to  advertise  them,  that  two  of  said  sureties. 
Walker  and  Keen,  made  their  first  application  for  indulgence 
by  telegraphic  dispatch  to  a  brother  of  one  of  them  in  Rich- 
mond, Col.  B.  F.  Keen,  a  member  of  the  legislature,  then 
in  session;  and  the  answer  came  promptly  back  in  the  same 
way,  in  a  direction  to  the  sheriff,  first  from  the  attorney-gen- 
eral, and  then  from  the  auditor,  to  stay  proceedings  on  the 
executions  then  in  the  hands  of  said  sheriff.  A  few  days 
thereafter  the  sheriff  received  the  execution  against  Watkins 
and  his  second  set  of  sureties, — Hankins,  Graves,  and  Keen, — 
and  levied  it  on  the  property  of  said  sureties,  who  thereupon 
had  a  meeting,  and  agreed  that  Hankins  should  apply  in  per- 
son to  the  auditor  for  indulgence  on  the  said  execution,  which 
was  accordingly  done;  and  on  the  16th  of  February,  two  days 
after  the  said  levy,  the  sheriff  received  a  dispatch  from  the 
auditor  staying  proceedings  on  said  last-mentioned  execution. 
And  six  days  thereafter,  to  wit,  on  the  22d  of  February,  an 
act  of  the  legislature  was  passed  for  the  relief  of  all  the  sure- 
ties, releasing  the  damages  recovered  against  them,  amount- 
ing to  twelve  or  fifteen  hundred  dollars,  on  condition  of  the 
payment  of  principal,  interest,  and  costs  by  the  1st  of  August, 
1867.  After  the  passage  of  the  act,  Walker  informed  the 
sheriff  that  he  had  gotten  indulgence  to  the  Ist  of  August, 
and  the  first  thing  the  sheriff  knew  of  the  passage  of  the  act 
was  that  he  saw  a  manuscript  copy  of  it  in  the  hands  of 
Walker  and  Keen,  sent  to  them  by  Col.  E.  F.  Keen. 

The  sheriff  expressly  says  that  Walker  and  Keen  approved 
of  and  ratified  the  said  indulgence.  But  that  all  of  the  sure- 
ties approved  of  and  ratified  it,  is  conclusively  proved  in  the 
record.  How,  then,  can  it  be  said  that  they  did  not  consent 
to  it?  It  is  argued  that  they  only  asked  for  and  consented  to 
a  stay  of  the  proceedings,  and  not  a  discharge  of  the  levy. 
But  this  is  certainly  not  so.  Their  conduct  and  declarations, 
and  the  thing  itself  in  its  very  nature,  conclusively  prove 
that  this  is  not  so.  The  sheriff  expressly  proves  that  Keen 
and  Walker  not  only  claimed  that  tiie  act  operated  as  an  in- 
dulgence till  the  1st  of  August,  but  sought  a  release  of  their 
property  from  the  levy,  and  claimed  that  the  proceedings  did 
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operate  as  a  release  of  said  levy,  which  eflbct  was  prodaoed,  as 
they  contended,  by  the  suspension  of  the  auditor  and  attorney- 
general,  and  the  act  of  assembly  afivresaid.  And  the  sheriff 
took  the  same  view  of  the  snbject,  and  acted  accordingly.  All 
of  the  sureties  knew  that  the  sheriff  took  this  view  of  the  sub- 
ject, and  acted  upon  it;  and  all  of  them  either  expressly  in- 
sisted on  the  same  view,  or  acquiesced  in  it  by  continuing  to 
use  and  enjoy  their  property  which  had  been  levied  on,  or  dis- 
pose of  it  at  pleasure,  without  regard  to  the  levy,  and  incon- 
sistently therewith.  No  surety  made  any  objection  to  the 
delay  of  proceedings,  or  consequential  discharge  of  the  levy, 
and  none  at  any  time  required  that  the  sheriff  should  proceed 
to  sell  under  the  executions  any  of  the  property  that  had  been 
levied  on.  Bach  of  them  took  the  full  benefit  of  the  indul- 
gence, and  accorded  it  to  his  co-sureties.  The  nature  of  the 
most  of  the  property  levied  on,  and  the  business  of  some  of  the 
parties,  was  such  as  to  require  the  property  to  be  discharged 
from  the  levy  as  a  consequence  of  the  suspension  of  the  pro- 
ceedings. Walker  was  a  merchant,  in  full  and  active  opera- 
tion, with  a  large  stock  of  goods  in  his  store,  all  of  which  were 
levied  on.  His  business  could  not  go  on  without  a  release  of 
the  levy.  So  important  did  he,  and  even  the  sheriff,  consider 
it  that  his  mercantile  operations  should  not  be  suspended  for  a 
moment,  that  those  operations  contmued  to  go  on  even  while 
the  parties  were  applying  for  indulgence  by  telegraphic  dis- 
patch. In  asking  for  indulgence,  therefore,  Walker  asked  for 
a  release  of  his  merchandise  from  the  levy,  as  the  chief  object 
he  had  in  view.  The  sheriff  told  Keen  and  Walker,  after  the 
indulgence  was  given  by  the  auditor,  that  he  would  not  do  any- 
thing further  until  the  indulgence  was  at  an  end;  and  Walker 
told  him  he  expected  to  have  his  part  of  the  money  ready, — 
have  it  ready,  no  doubt,  by  means  of  his  mercantile  operations. 
Keen  and  Withers  were  producers,  and  Keen  a  manufacturer, 
of  tobacco.  Their  tobacco  had  been  levied  on  in  the  leaf;  and 
it  was  necessary,  as  well  for  the  preservation  of  the  subject  as 
to  provide  the  means  of  paying  off  the  judgments,  that  the 
tobacco  levied  on  should  be  prepared  for  sale,  and  carried  to 
market  and  sold.  And  this  was  accordingly  done  by  the  par* 
ties  themselves.  It  surely  cannot  be  necessary  to  say  anything 
more  to  show  the  consent  of  all  the  sureties,  except  Withes, 
to  the  discharge  of  the  levy. 

And  now  as  to  Withers:  A  good  deal  has  already  beensaid, 
incidentally,  tending  to  show  his  consent  also;  but  what 
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mains  to  be  said  will,  I  think,  make  his  consent  almost  as  clear 
lis  that  of  his  co-sureties.  He  was  not  in  Danville  when  the 
executions  were  levied  and  the  application  for  indulgence  was 
made  bj  his  coHSureties,  but  was  at  his  home  in  southwestern 
Virginia.  He  had  a  fiEurm  and  crop  of  tobacco  in  Pittsylvania, 
on  which  tobacco  the  executions  in  which  he  was  a  defendant 
were  levied.  His  overseer  was  informed  of  the  levy  at  the  time 
it  was  made,  and  no  doubt  promptly  informed  him  of  it.  He 
knew  that  the  judgments  had  been  obtained,  for  he  had  been 
duly  notified  of  the  motions,  and  must  have  known  that  exe- 
cutions would  soon  be  out  against  him.  He  knew  that  his 
principal,  Watkins,  was  insolvent,  and  that  the  burden  of  the 
judgments  would  have  to  be  shouldered  by  the  sureties.  It 
was  natural  that  the  sureties  should  confer  together  as  to  the 
best  means  of  meeting  the  difficulty  and  bearing  the  burden, 
and  they  doubtless  did  so  confer.  That  an  appeal  to  the  pub- 
lic authorities  was  spoken  of  and  contemplated  by  them  in 
their  conferences  is  very  probable.  The  executions  came  out 
and  were  promptly  levied  when  he  was  far  away;  and  of  course 
he  could  not  actively  join  in  the  measures,  at  once  from  neces- 
sity used,  to  prevent  a  forced  sale  and  sacrifice  of  the  property 
of  the  sureties.  There  cannot  be  a  doubt  that  he  would  have 
so  joined  had  he  been  present.  It  was  his  manifest  interest  to 
do  so,  and  his  conduct  and  declarations  afterwards  prove  that 
he  would.  Being  absent,  his  associates  applied  for  him  and 
them,  and  obtained  indulgence  for  both.  The  appeal  must 
have  been  presented  to  the  auditor,  attorney-general,  and  legis- 
lature in  behalf  of  all  the  sureties,  and  relief  was  accordingly 
granted  to  all.  The  order  given  by  the  attorney-general  and 
auditor  was,  generaUy,  to  stay  the  executions.  And  the  act  of 
the  legislature  was  for  the  relief  of  the  sureties  generally.  It 
is  impossible  to  believe  that  this  general  indulgence  would 
have  been  given  had  it  been  imagined  by  those  who  gave  it 
that  the  boon  was  not  desired  by  all  who  were  intended  to  be 
benefited  by  it.  Keen  and  Walker  certainly  intended  to  make 
the  application  on  behalf  of  all.  They  did  not  expect  or  de- 
sire that  their  property  should  be  discharged,  and  not  that  of 
their  associate.  Withers.  They  therefore  applied  for  the  in- 
dulgence in  general  terms,  believing  it  would  be  as  acceptable 
to  Withers  as  it  certainly  was  to  them.  To  grant  the  indul- 
gence in  the  terms  in  which  it  was  asked  would  be  to  discharge 
the  levy  as  to  Withers  as  well  as  themselves.  They  surely  did 
not  mean  by  asking  the  indulgence  to  discharge  Withers,  and 
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shoulder  his  part  of  the  burden  as  well  as  their  own.  They 
must  therefore  have  intended  to  act  for  Withers,  either  because 
he  had  authorized  them,  or  because  they  knew  or  believed  that 
he  would  sanction  it.  And  now  let  us  inquire  whether  it  does 
not  appear,  by  what  he  afterwards  said  and  did,  that  he  either 
authorized  it  beforehand,  or  at  least  afterwards  sanctioned  it. 
Withers,  though  not  present  when  the  executions  were  levied 
aud  the  applications  for  indulgence  were  made,  yet  came  to 
Pittsylvania  very  soon  thereafter,  and  before  the  passage  of 
the  act  of  the  legislature;  having  come  over,  as  he  said,  for  the 
purpose  of  meeting  the  executions  like  a  man,  and  making 
some  arrangement  to  pay  them.  On  that  occasion,  he  said  to 
the  sheriff  that  he  was  very  glad  the  indulgence  had  been 
granted,  and  expressed  the  hope  that  something  might  be  made 
out  of  the  assets  of  Watkins  (the  principal)  to  alleviate  the 
liability.  The  sheriff  judged  £rom  Withers's  conversation  that 
he  had  been  to  Danville  and  heard  of  the  indulgence. 

Now,  here  it  will  be  remarked  that  the  proceedings  to  ob- 
tain the  desired  indulgence  to  all  the  sureties  were  not  then 
completed,  but  were  still  in  course  of  execution.  The  act  of 
assembly,  which  was  expected  to  give  indulgence  to  the  1st  of 
August,  had  not  then  been  passed,  but  its  probable  passage 
was  no  doubt  communicated  to  Withers  by  his  associates. 
Did  he  object  to  what  had  been  done,  or  protest  against  what 
was  about  to  be  done,  either  to  his  associates  or  to  the  sheriff, 
or  to  the  auditor,  or  to  the  legislature,  or  to  any  person  what- 
ever? Not  a  word  of  any  such  thing  is  to  be  found  in  the 
record,  where  it  would  certainly  have  been  if  it  had  existed. 
On  the  contrary,  what  he  said  to  the  sheriff  shows  that  he 
approved  and  sanctioned  what  had  been  done  and  was  doing 
in  his  behalf,  and  ^^was  very  glad  the  indulgence  had  been 
granted,"  not  only  because  it  was  an  indulgence  to  his  associ- 
ates, but  especially  because  it  was  an  indulgence  to  himself. 
And  he  '*  expressed  the  hope  that  something  might  be  made 
out  of  the  assets  of  Watkins  to  alleviate  the  liability";  that 
is,  the  liability  of  the  sureties,  himself  in  the  number,  thus 
admitting  that  their  liability  was  to  continue,  and  was  only 
to  be  alleviated  by  means  of  the  indulgence.  We  see  in  this 
expression  of  Withers  a  common  object  between  him  and  his 
coHSureties,  thus  showing  that  they  had  conferred  together 
and  concurred  in  regard  to  one  of  tiie  benefits  to  be  expected 
from  the  indulgence.  A  similar  expression  was  made  by 
Keen  and  Walker,  when  they  claimed  to  the  sheriff  that 
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they  had  received  an  indulgence  till  the  Ist  of  Angnati  1867| 
^  by  which  time  they  hoped  that  Watkins  would  settle  up  his 
bnsinesfl,  and  that  they  would  realize  something  from  that 
source."  And  Withers  accepted,  and  has  enjoyed  the  fall  ben- 
efit of  the  indulgence  thus  granted  to  him  and  his  associates. 
Instead  of  his  tobacco  being  sold  in  the  leaf,  in  his  bams  in 
the  country,  at  a  forced  sheriff's  sale,  he  has  had  the  advan- 
tage of  preparing  it  for  sale  and  carrying  it  to  the  best  market, 
and  selling  it  for  the  best  price.  And  in  May  or  June,  1867, 
we  find  him  speaking  to  the  sheriff  of  the  fine  price  he  had 
gotten  for  his  crop  of  tobacco, — the  very  crop  on  which  the 
execution  had  been  levied,  by  the  discha^e  of  which  levy  he 
been  enabled  to  obtain  such  a  price.  It  thus  appears,  from 
all  the  circumstances  of  the  case,  that  Withers  either  previ- 
ously authorized  his  associates.  Keen  and  Walker,  to  apply 
for  the  indulgence  which  was  granted  to  him  and  them,  or 
sanctioned  the  application  after  it  had  been  made,  and  even 
before  it  had  been  fully  granted,  and  accepted  and  has  en- 
joyed the  benefit  of  the  indulgence.  And  in  either  view,  it 
may  be  said  that  he  as  much  consented  as  did  the  other 
sureties  to  the  indulgence  which  was  given,  and  the  effect  of 
it  (if  it  had  that  effect)  in  discharging  the  levy  of  the  first 
executions.    And  now  I  proceed  to  inquire, — 

2.  Were  the  new  executions  which  were  issued  upon  the 
judgments  lawfully  and  properly  issued,  notwithstanding 
there  may  have  been  no  such  consent  on  the  part  of  the  prin- 
cipal debtor?  If  all  the  defendants,  principals  as  well  as 
sureties,  had  consented  to  the  discharge  of  the  first  levy,  it  is 
abundantly  proved  by  the  authorities,  and  indeed  admitted 
on  all  hands,  that  it  would  have  been  no  bar  to  new  execu- 
tions. It  is  not  pretended  that  there  was  any  new  contract 
which  satisfied  the  judgments  or  tied  the  hands  of  the  com- 
monwealth even  for  an  instant;  but  there  was  simply  a  vol- 
untary release  of  the  levy,  and  if  all  the  defendants  had 
consented  to  such  release,  there  would  have  been  no  question 
in  the  case.  All  the  sureties  did  consent,  and  there  is  no  evi- 
dence whether  the  principal,  who  is  the  only  remaining  de- 
fendant, consented  or  not.  If  he  had  been  consulted,  he  would 
no  doubt  have  consented  to  that  or  any  other  course  which 
his  sureties  might  have  thought  would  be  a  benefit  to  them, 
or  which  they  might  have  desired  to  pursue.  He  was  in- 
solvent, and  really  had  no  interest  in  the  subject.  The  exe- 
eotioins  were  not  levied  on  his  property,  for  he  had  none,  but 
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only  on  the  property  of  the  sureties.  And  they,  and  all  others 
concerned,  doubtless  thought  it  wholly  unnecessary  to  con- 
sult him  as  to  whether  his  sureties  should  be  indulged  or  not 
in  the  payment  of  his  debt.  His  consent  might  £Edrly  be  pfe* 
sumed  and  inferred  in  the  case,  if  it  could  be  affected  by  such 
consent.  He  is  not  here  complaining.  He  made  no  motion 
to  quash  the  new  executions,  and  of  course  did  not  join  in 
this  appeal  from  the  judgment  overruling  the  motion  of  the 
sureties.  We  might,  therefore,  properly  stop  at  this  point 
But  let  us  proceed  further,  and  treat  him  as  not  having  given 
his  consent.    And  then  how  does  the  matter  stand? 

The  learned  counsel  for  the  plaintiffs  in  error  contend  that, 
though  the  sureties  may  have  oonsented  to  the  indulgence 
which  released  the  levy  upon  their  property;  though  such  in- 
dulgence may  have  been  granted  only  at  their  request  and  for 
their  benefit;  though  they  may  have  received  and  enjoyed  the 
full  benefit  of  the  indulgence;  and  though  they  may  be  in 
no  danger  of  sustaining  any  loss  by  reason  of  it, — yet  be- 
cause their  insolvent  principal  did  not  also  consent  (thon^ 
there  is  no  evidence  whatever  of  his  dissent),  they  are  by 
reason  of  such  indulgence  and  its  effect  forever  released  fiom 
the  debtl  And  not  only  so,  but  that  the  principal  debtor 
himself  is  thereby  released  from  the  debt,  and  must  go  quit 
thereof  foreverl  The  counsel  maintain  that  this  strange 
effect  is  produced  by  a  technical,  unbending  rule  of  law, 
that  when  the  plaintiff,  in  an  execution  against  several  de- 
fendants which  has  been  levied  on  sufficient  personal  prc^ 
erty,  voluntarily  discharges  the  levy  without  the  consent  of  all 
the  defendants,  he  thereby  releases  such  of  the  defendants  as 
do  not  consent  to  such  discharge;  an<d  that  a  release  of  one  or 
more  of  several  joint  or  joint  and  several  debtors  is  a  release 
of  alL  They  maintain  that  the  rule  applies  to  this  case,  and 
therefore  that  the  discharge  of  the  levy  on  the  property  of 
the  sureties  (though  at  their  request)  without  the  consent  of 
the  insolvent  principal  (supposing  that  he  did  not  consent) 
was  a  release  of  the  principal,  and  that  a  release  of  the 
principal  was,  by  operation  of  law,  a  release  of  the  sureties 
also.  Now,  if  there  be  such  a  technical,  unbending  rule  of 
law,  and  it  applies  to  this  case,  we  will  have  to  be  governed 
by  it,  uxyust  and  unreasonable  as  its  operation  would  certainly 
be.  But  surely  a  rule  of  law  which  would  lead  to  such  con- 
sequences ought  to  be  well  and  firmly  established  by  authority 
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l^fore  we  are  required  to  follow  it  Is  there  such  a  rule  of 
iaw?    I  think  not 

It  has  been  often  eaid  by  judges,  in  general  terms,  that  a 
levy  of  an  execution  on  personal  property  sufficient  to  dis- 
charge it  is  a  satisfaction  of  the  judgment;  but  this  is  cer- 
tainly not  so:  Clerk  v.  WUherSj  2  Ld.  Raym.  1072,  the  source 
fiom  which  the  expression  seems  to  have  been  derived;  and 
though  there  may  be  dicta  to  that  effect  in  the  opinions  of 
some  of  the  judges  who  decided  that  case,  there  is  certainly 
nothing  in  the  decision  itself  which  gives  any  warrant  to  the 
expression.  Nobody  can  find  any  fault  with  that  decision. 
A  sheriff  had  levied  an  execution  in  favor  of  an  administrator 
en  the  property  of  the  defendant,  and  before  the  sale  of  the 
property  the  plaintiff  died.  The  defendant  then  sued  the 
sheriff  for  his  property,  upon  the  ground  that  the  death  of 
the  plaintiff  put  an  end  to  further  proceedings  on  the  execu- 
tion. But  the  court  held  that  the  sheriff  was  bound  to  go  on 
and  make  the  sale  and  pay  the  money  into  court,  according 
to  the  mandate  of  the  writ  This  case  is  fully  reviewed  and 
commented  upon  in  the  opinions  of  the  judges  in  Oile$  v. 
Oraver^  6  Bligh,  277,  decided  in  1832,  in  which  the  effect  of 
a  levy  and  the  nature  of  the  lien  thereby  acquired  are  sub- 
jects of  much  observation. 

All  the  cases  show  that  the  mere  levy  of  the  execution  on 
property  of  the  defendant  is  not  satisfaction  of  the  judgment, 
but  only  a  step  towards  it  A  levy  on  property  is  not  the 
obj^t  of  the  execution,  but  payment  of  the  money.  The  levy 
does  not  divest  the  defendant  of  the  property,  and  transfer  of 
title  to  the  plaintiff,  or  even  to  the  sheriff.  The  property  still 
remains  in  the  defendant,  notwithstanding  the  levy,  and  only 
a  special  interest  is  vested  in  the  sheriff,  as  a  mere  bailee,  to 
enable  him  to  keep  the  property  safely,  and  defend  it  against 
wrong-doers.  While  subject  to  the  levy,  it  is  in  the  custody 
of  the  law,  and  the  sheriff  has  a  naked  power  to  sell  it  and 
pass  the  title  from  the  owner  to  the  purchaser.  Several  suc- 
cessive steps  are  to  be  taken  between  the  issuing  of  the  exe- 
cution and  the  satisfaction  of  the  judgment  The  first  step 
is  to  place  the  execution  in  the  hands  of  the  sheriff.  The 
effect  of  this  step  is  to  make  it  a  lien  on  the  property  of  the 
defendant  to  a  certain  extent  and  of  a  certain  character. 
The  nature  of  this  lien  is  commented  on  and  explained  in 
Humphrey  v.  Hitt^  6  Gratt  609  [52  Am.  Dec.  133],  as  well  as 
elsewhere.    It  is  of  so  imperfect  a  nature  as  that  the  plaintiff 
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may  abandon  it  at  pleasure  by  withdrawing  his  execution  &om 
the  hands  of  the  sheriff,  or  directing  him  not  to  levy  it^  with- 
out discharging  the  judgment^  or  even  affecting  the  liability 
of  a  surety  who  may  be  one  of  several  defendants:  Id.,  and 
the  cases  therein  cited  of  MeKenney  v.  Watter^  1  Leigh,  434, 
and  Alcock  v.  HiUj  4  Id.  622.    The  second  step  is  to  levy  the 
execution  on  specific  property,  by  which  such  property  is  set 
apart  from  the  general  property  of  the  defendant,  and  placed 
in  the  custody  of  the  law  until  it  can  be  sold  and  applied  to 
the  payment  of  the  execution.    The  third  and  last  step  is  the 
sale  of  the  property.    Then,  and  not  till  then,  the  plaintiff 
may  be  said  to  have  gotten  to  the  end  of  his  suit,  at  least  so 
far  as  the  defendant  is  concerned,  and  to  the  extent  of  the 
value  of  the  property,  unless,  indeed,  the  property  be  lost  by 
the  neglect  or  misconduct  of  the  sheriff,  without  the  defend- 
ant's consent;  in  which  case,  also,  the  plaintiff  may  be  said 
to  have  gotten  to  the  end  of  his  suit.    Now,  until  this  last 
step  is  taken,  the  thing  remains  infierij  and  may  in  a  certain 
manner  and  under  certain  circumstances  be  so  undone  as 
that  the  plaintiff  may  be  placed  in  the  same  situation  in 
which  he  was  before  he  sued  out  execution,  and  may  there- 
fore sue  out  a  new  execution.    But  by  taking  the  second  step, 
to  wit,  the  levying  of  the  execution,  tiie  plaintiff  increases  his 
responsibilities,  and  makes  it  more  difficult  to  withdraw  the 
execution  without  endangering  the  debt.     He  has  thereby 
acquired  a  spedfio  and  a  better  lien;  still  not  perfect,  but  yet 
so  nearly  so  as  that  he  cannot  always  safely  release  it  of  his 
own  accord.    He  then  becomes,  as  has  been  said,  a  trustee  of 
the  execution  for  the  benefit  of  all  parties  concerned.    The 
defendant  is  interested,  because  a  specific  portion  of  his  prop- 
erty having  been  seised  and  placed  in  the  custody  of  the  law 
for  the  payment  of  the  execution,  he  has  a  right  to  be  protected 
against  another  seizure  under  a  new  execution  for  the  same 
debt,  without  his  consent,  or  unless  there  be  a  necessity  for  it 
The  sureties,  if  there  be  any,  of  the  defendant  on  whose  prop- 
erty the  levy  is  made  are  also  interested  in  having  the  prop- 
erty of  their  principal,  thus  specifically  bound  for  the  payment 
of  that  debt,  applied  to  that  purpose  in  their  exoneration  in 
whole  or  in  part  according  to  the  value  of  the  property.    They 
also,  therefore,  have  a  right  to  be  consulted  by  the  plaintiff  in 
giving  up  the  levy,  and  must  consent  thereto  in  order  to  make 
them  liable  to  a  new  execution;  at  least,  without  having  credit 
for  the  amount  of  the  first  levy.    Until  the  plaintiff  *^haa 
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gotten  to  the  end  of  his  suit," — in  other  words,  until  he  has 
gotten  satisfaction  of  his  demand,  or  what  is  equivalent 
thereto,  —  he  may  continue  to  prosecute  his  remedy  to  judg- 
ment  and  sue  out  execution  after  execution  thereota,  taking 
care  not  to  oppress  or  injure  the  defendant  or  his  sureties,  if 
there  be  any.  The  court  in  which  the  judgment  is  rendered 
has  ample  power  to  superintend  and  control  the  execution  of 
process  thereon,  and  will  take  care  to  prevent  its  being  per- 
verted  to  purposes  of  iujustice  or  oppression. 

A  plaintiff,  therefore,  may  always,  with  the  consent  of  the 
defendants,  abandon  a  levy  upon  tiie  property  of  all  or  any  of 
them,  and  sue  out  a  new  execution.  If  the  defendants  be  a 
principal  and  his  sureties,  and  the  property  levied  on  be  that 
of  the  sureties,  the  plaintiff  may,  with  the  consent  of  the  sure- 
ties only,  abandon  the  levy  and  sue  out  a  new  execution  against 
all  the  defendants.  No  injury  is  done  to  the  principal  by  re- 
leasing the  lieu  on  the  property  of  the  sureties,  for  that  Uen 
cannot  inure  to  his  benefit  in  any  possible  event.  If  his  sure- 
ties are  satisfied,  he  certainly  has  no  cause  to  complain.  So, 
also,  if  the  levy  be  abandoned  by  the  sheriff  with  the  consent 
of  the  defendant,  without  the  concurrence  or  authority  of  the 
plaintiff,  or  if  the  property  be  by  the  defendant  eloigned  or 
removed  out  of  the  reach  of  the  sheriff,  without  the  consent 
either  of  him  or  the  plaintiff,  the  latter  may  sue  out  a  new 
execution.  But  if  the  property  levied  on  be  lost  to  the  de- 
fendant by  the  misconduct  or  neglect  of  the  sheriff,  the  exe- 
cution is  thereby  satisfied  to  the  extent  of  the  value  of  the 
property,  and  the  plaintiff  can  then  look  only  to  the  sheriff  for 
indemnity.  The  reason  of  this  is  plain.  The  plaintiff,  by 
pursuing  his  remedy,  has  caused  the  defendant's  property  to 
be  taken  out  of  his  hands  and  placed  in  the  custody  of  the  law 
for  the  satisfetction  of  the  debt.  If  that  property  be  lost  by 
the  default  of  the  officer  of  the  law,  who  in  this  respect  may 
be  said  to  be  the  agent  of  the  plaintiff,  and  without  the  consent 
of  the  defendant,  it  is  reasonable  and  proper  that  the  loss 
should  not  fall  on  the  defendant,  and  he  be  thus,  to  that  ex- 
tent, compelled  to  pay  the  debt  twice.  The  plaintiff  must 
incur  the  risk  of  ultimate  loss  in  this  respect,  as  the  result  of 
an  inherent  defect  of  his  legal  remedy. 

These  principles  seem  to  be  fully  sustained  by  the  cases, 
especially  the  most  recent,  among  which  are  Oreen  v.  Burhe^ 
23  Wend.  496;  (htrander  v.  WdUer,  2  Hill,  829;  Taylor  v. 
Ranney,  4  Id.  619;   People  v.  Hopeon^  1  Denio,  574;   Peck  v. 
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Tiffany^  2  N.  Y.  451;  UniUd  States  v.  Dashiel,  8  Wall.  688.  la 
People  v.  Hopeony  9upraj  the  court,  Bronson,  C.  J.,  said:  *'  If 
the  broad  ground  has  not  yet  been  taken,  it  is  time  it  should 
be  asserted,  that  a  mere  levy  upon  sufficient  personal  property, 
without  anything  more,  never  amounts  to  a  satisfieuslion  of  the 
judgment.  So  long  as  the  property  remains  in  legal  custody, 
the  other  remedies  of  the  creditor  will  be  suspended*  He 
cannot  have  a  new  ezecution.  ....  But  without  aomething 
more  than  a  mere  levy,  the  judgment  is  not  extinguished. 
There  is  no  foundation  in  reason  for  a  different  rule.  The 
mere  levy  neither  gives  anything  to  the  creditor,  nor  takes 
anything  from  the  debtor.  It  does  not  divest  a  title;  it  only 
creates  a  lien  on  the  property.  It  often  happens  that  the  levy  is 
overreached  by  some  other  lien,  is  abandoned  for  the  benefit  of 
the  debtor,  or  defeated  by  his  misconduct.  In  such  cases  there 
is  no  color  for  saying  that  the  judgment  is  gone;  and  yet  they 
are  included  in  the  notion  that  a  levy  satisfies  the  debt.  .... 
The  true  rule  I  take  to  be  this:  The  judgment  is  satisfied  when 
the  execution  has  been  so  used  as  to  change  the  title,  or  in 
some  other  way  deprive  the  debtor  of  his  property.  This  in- 
cludes the  case  of  a  levy  and  sale,  and  also  the  case  of  a  loss 
or  destruction  of  the  goods  after  they  have  been  taken  out  of 
the  debtor's  possession  by  virtue  of  the  process.  When  the 
property  is  lost  to  the  debtor  in  consequence  of  the  legal 
measures  which  the  creditor  has  pursued,  the  debt  is  gone, 
although  the  creditor  may  not  have  been  paid.  He  must  take 
his  remedy  against  the  officer,  if  he  has  been  in  fault;  and  if 
there  be  no  such  remedy,  the  creditor  must  bear  the  loss.  But 
until  the  debt  is  paid,  or  the  debtor  has  lost  his  property  in 
consequence  of  his  levy,  the  judgment  remains  in  force." 

In  Peck  V.  Tiffany^  2  N.  Y.  451,  the  court,  Hoyt,  J.,  clearly 
states  in  effect  the  same  doctrine  thus:  "  There  are  some  old 
cases  in  which  dicta  are  found  that  a  levy  upon  sufficient 
property  to  satisfy  an  execution  is  a  satisfaction;  but  that  doc- 
trine has  long  since  been  exploded.  When  a  sheriff  levies  upon 
sufficient  property,  and  through  his  negligence  or  misconduct 
it  is  lost,  destroyed,  or  otherwise  disposed  of,  so  that  the  de- 
fendant is  deprived  of  the  benefit  of  it,  there  is  no  doubt  it 
should  be  regarded  as  a  satisfaction  of  the  execution;  and  the 
plaintiff  must  in  such  case  seek  his  remedy  against  the  sherifil 
But  when  the  debtor  has  neither  paid  the  debt  nor  been  de- 
prived of  his  property,  the  simple  act  of  levying  upon  it  is  not 
satisfaction,  whether  the  debtor  has  been  permitted  to  retain 
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the  property  either  by  his  own  misconduct  or  by  his  request,  or 
the  voluntary  act  of  the  officer,  because  neither  works  any  wrong 
to  him."  In  UnUed  States  v.  Dashiel,  3  Wall.  688,  decided  in 
1865,  the  last  case  we  have  on  this  subject,  it  was  decided  that 
the  levy  of  an  execution,  even  if  made  on  personal  property 
sufficient  to  satisfy  the  execution,  is  not  a  satisfaction  of  the 
judgment,  and  accordingly,  therefore,  does  not  extinguish  it, 
if  the  levy  have  been  abandoned  at  the  request  of  the  debtor, 
<Hr  for  his  advantage;  as,  for  example,  the  better  to  enable  him 
to  find  purchasers  for  his  property.  In  the  opinion  of  the 
court,  delivered  by  Justice  Clifford,  the  rule  is  laid  down  in 
the  same  words  in  which  it  is  laid  down  by  Chief  Justice 
Bronson,  as  before  mentioned,  which  words  were  repeated  by 
the  latter  in  Tatfior  v.  £anney,  4  Hill,  619,  referred  to  by  the 
former. 

There  is  nothing  in  any  case  decided  by  this  court,  so  far  as 
I  am  aware,  at  all  in  conflict  mth  the  principle  before  stated. 
The  dedfiions  of  this  court  which  were  relied  on  in  the  argu- 
ment as  having  a  bearing  upon  this  subject  are  cases  in 
which  sureties  sought  relief,  generally,  by  motions  to  quash 
executions,  on  account  of  some  act  of  the  creditor  done,  as 
they  supposed,  in  derogation  of  their  rights;  as  by  making  a 
new  contract  ¥rith  the  principal  debtor,  which  tied  the  hands 
of  the  creditor,  or  by  releasing  the  lien  of  a  levy  on  the  prop- 
erty of  the  principal  debtor  without  the  consent  of  the  sureties. 
In  this  case,  there  was  no  contract  between  the  creditor  and 
debtor,  principal  or  sureties,  which  tied  the  hands  of  the 
creditor  for  an  instant;  indeed,  no  contract  at  all  between 
them,  except  that  on  which  the  judgments  were  obtained. 
The  orders  given  by  the  attorney-general  and  auditor  were 
founded  on  no  valuable  consideration,  and  were  revocable  at 
pleasure,  though  that  of  the  auditor  was  for  a  stay  of  proceed- 
ings for  sixty  days.  And  the  act  of  assembly,  as  was  prop- 
erly conceded  in  the  argument,  merely  released  the  damages 
on  condition  of  the  payment  of  principal,  interest,  and  costs 
into  the  treasury  on  or  before  the  first  day  of  August,  1867, 
and  did  not  give  a  moment's  stay  of  proceedings  on  the  execu- 
tions, or  in  any  manner  affect  the  levy  thereof.  And  in  addi- 
tion to  all  this,  as  I  think  I  have  shown,  the  sureties  not  only 
consented  to  tiie  said  orders  and  act,  but  solicited  and  ob- 
tained them  for  their  special  relief  and  accommodation,  the 
executions  having  been  levied  alone  on  their  property,  and 
their  principal  being  insolvent.    What  analogy  there  can  be 
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between  this  case  and  the  decisions  of  this  coart  above  referred 
to,  and  how  any  title  to  relief  can  be  worked  out  by  the 
suretiee,  or  any  of  them,  on  the  authority  of  those  decisions,  or 
otherwise,  upon  the  facts,  as  I  think  I  have  conclusively 
shown  them  to  be,  I  confess  I  cannot  comprehend.  If  I  am 
right  as  to  the  fiacts,  I  think  I  am  certainly  right  in  my  con- 
clusion. If  the  fs/da  were  different,  I  would  have  some  inter- 
esting questions  yet  to  consider;  but  as  they  are  not,  it  is 
unnecessary  to  notice  them.  I  intended  to  have  reviewed  at 
some  length  the  cases  of  Baird  v.  £{ce,  1  Call,  18  [1  Am.  Dec. 
497];  BvUUt  v.  Ftfwtons,  1  Munf.  269;  Steele  v.  Boyd,  6  Leigh, 
647  [29  Am.  Dec.  218];  and  Ward  v.  Fa«8,  7  Id.  135;  but  I  do 
not  think  it  necessary  to  do  so;  and  the  length  of  this  opinion 
admonishes  me  of  the  propriety  of  drawing  it  to  a  close.  Be- 
fore I  do  so,  however,  I  must  notice  one  or  two  other  matters. 
I  have  thus  far  considered  the  case  as  if  the  commonwealth, 
through  her  agents,  had  consented  to  and  concurred  with  the 
sheriff  and  the  sureties  in  the  discharge  of  the  levy.  But  such, 
I  think,  is  not  the  ta/ci.  Evidently  neither  the  attorney-gen- 
eral nor  the  auditor  knew  anjrthing  of  the  executions  having 
been  levied  when  they  gave  tiieir  orders  of  suspension.  The 
question  of  levy  or  no  levy  was  one  of  doubt  upon  the  fiiicts, — 
at  least  as  to  some  of  the  parties, — and  it  does  not  appear 
that  any  of  the  facts  were  communicated  to  these  o£BcerB  of 
government.  Indeed,  it  appears  that  even  Keen  and  Walker 
were  probably  under  the  impression  that  no  levy  had  been 
made  when  they  applied  by  telegraphic  dispatch  to  Richmond 
for  indulgence;  for  the  sheriff  proves  that  they  made  no  ob- 
jection to  the  levy,  otherwise  than  they  desired  the  levy  delayed 
until  they  could  hear  the  result  of  their  application.  But 
however  that  may  be,  the  attorney-general  and  auditor,  even 
if  they  knew  when  they  gave  their  orders  that  the  executions 
were  levied,  did  not  intend  thereby  to  discharge  the  levy,  but 
merely  to  suspend  proceedings  on  the  executions;  and  such  is 
the  true  construction  of  their  acts.  They  did  not  direct  the 
property  to  be  restored  to  the  possession  of  the  defendants.  A 
mere  suspension  of  proceedings  on  a  levied  execution  does  not 
authorize  a  restoration  of  the  property  to  the  possession  of  the 
defendant,  nor  release  the  levy:  Fisher  v.  Vanmeter^  9  Leigh, 
18  [80  Am.  Dec.  221].  That  the  auditor  did  not  intend  to  re- 
lease the  levy  of  the  first  execution  is  shown  by  the  conversa- 
tion which  occurred  between  the  sheriff  and  the  auditor's 
clerk,  when  the  first  executions  were  returned,  from  which  it 
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is  obvious  that  the  auditor  expected  the  money  to  be  made  ou 
the  first  executions,  if  not  paid  on  or  be£ore  the  1st  of  August. 
That  the  act  of  assembly  did  not  operate  a  discharge  of  the 
levy  has  already  been  shown.  So  that  if  this  view  be,  as  it 
seems,  correct,  the  release  of  the  levy  in  this  case  has  resulted, 
not  from  any  act  or  consent  of  the  commonwealth  or  her 
agents,  but  solely  from  a  misconception  by  the  sheriff  and  the 
sureties  of  the  meaning  and  efTect  of  the  orders  of  the  attorney- 
general  and  auditor,  and  act  of  assembly  aforesaid,  and  from 
the  consequent  abandonment  of  the  property  by  the  sheriff, 
and  conversion  of  it  by  the  sureties  to  their  own  use.  In  this 
view  of  the  case,  the  right  of  the  commonwealth  to  sue  out  the 
new  executions  would,  if  possible,  be  still  more  manifest. 

In  regard  to  the  last  assignment  of  error,  which  was  not 
relied  on  or  noticed,  if  it  was  not  in  fact  withdrawn,  in  the  ar- 
gument, to  wit,  that  the  judgments  rendered  against  Walker, 
Keen,  and  Withers  at  one  time,  and  the  judgments  rendered 
against  Watkins  at  another  time,  the  first  process  not  having 
been  executed  as  to  him,  are  not  joint  judgments  against  all 
the  said  parties,  whereas  the  executions  are  against  all  the 
said  parties  jointiy,  and  therefore  do  not  pursue  or  correspond 
with  the  judgment.  If  that  be  any  defect  at  all,  it  is  only 
tnrmalj  and  not  substantial,  and  has  not  injured,  but  rather 
b««nefited,  the  plaintiffs  in  error.  I  therefore  think  it  is  not  a 
good  ground  for  reversing  the  judgment,  especially  as  it  does 
not  appear  that  the  objection  was  taken  in  the  court  below. 
The  commonwealth  had  a  right  to  have  her  motion  against 
the  sureties  continued  until  the  notice  was  served  on  the  prin- 
cipal, and  then  to  take  a  joint  judgment  against  all;  or  she 
had  a  right  to  take  several  judgments  against  the  sureties  and 
the  principal,  as  they  were  respectively  served  with  notici^,  as 
she  did;  and  she  might  lawfully  have  sued  out  several  execu- 
tions on  the  judgments  as  they  were  obtained.  But  she  chose 
to  wait  after  getting  judgments  against  the  sureties  until  she 
had  also  gotten  judgments  against  the  principal  in  the  joint 
proceeding  against  all,  and  then  to  sue  out  joint  executions 
against  all.  I  can  see  nothing  objectionable  in  this,  and  cer- 
tainly nothing  of  which  the  plaintiffb  in  error  have  any  reason 
to  complain. 

In  regard  to  the  right  of  the  judge  in  vacation  to  give  the 
sheriff  leave  to  amend  his  returns,  there  can  be  no  doubt,  I 
think,  but  that  he  has  that  right,  as  incidental  to  the  right  ex« 
pressly  given  him  by  the  code,  chapter  187,  section  23,  to  hear 
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and  decide  on  in  vacation  a  motion  to  quash  an  execution.  A 
return  on  a  former  execution  is  generally  very  material  evi- 
dence on  tbe  hearing  of  such  a  motion,  and  it  is  often  impor- 
tant, in  the  course  of  the  proceedings,  to  permit  the  sheriff  to 
make  or  amend  his  return  according  to  the  truth  of  the  case, 
and  with  a  view  to  its  effect  upon  the  decision  of  the  motion. 
Such  permission  has  always  ^een  given  by  our  courts.  BtJUU 
V.  TFtfwtonir,  1  Munf.  269,  is  an  instance  of  this  kind.  When, 
therefore,  the  statute  gave  to  the  judge  in  vacation  power  to 
quash  an  execution,  it  gave  him  also,  by  implication,  power 
to  permit  the  sheriff  to  make  or  amend  his  return,  as  the  case 
may  be,  on  the  former  execution,  and  I  think  the  judge  did 
not  err  in  permitting  the  amendments  in  this  case.  But 
whether  we  look  to  the  original  or  the  amended  retoms,  the 
result  will  not  be  varied.  In  either  case,  we  must  look  also  to 
all  the  fiftcts  of  the  case  as  contained  in  the  record,  and  decide 
aecordingly:  Ward  v.  Vclss.  7  Leigh,  185.  There  is,  indeed,  no 
material  conflict  between  either  of  these  two  sets  of  letumB  and 
the  other  facts  of  the  case. 

I  am  of  opinion  that  there  is  no  error  in  the  judgment,  and 
that  it  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Mohcubs^ 
President. 

Judgment  affirmed. 


Imtt  or  BzBOomur  Ofieaxis  as  BixoMAoaxm  wbbi:  8m  tfao  note  to 
Trt^pma  T.  MAardmm,  S8  Am.  Dbo.  S60^  and  OormBm  t.  Bm^brd,  91  Id. 
UO^  diwoHmg  all  the  pointi  niiad  In  the  ytrndgal  omo.  In  CbmmompeaUk 
T.  CJtedi^  20  Gntt  207,  and  OerfMRNNi  T.  OmiIb,  2S  Id.  884^  88^  t^^ 
MM  it  oitad  to  the  point  that  if  propertj  loviod  on  ia  Iwt  bj  the  nogJigiM 
or  miaoondnot  of  the  ahacift  tfao  ezooation  ia  wtiaftad  to  the  oxtent  of  the 
▼alne  of  the  propertj  takan;  bat  that  if  the  pitiyatlj  ia  manly  taatofad  ta 
the  doffwdanl^  tfao  aKoontlon  ia  not  Mtiaftad 
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pa  qbastah,  asai 

MmmnPAL  Oobporaxidh,  nr  w*""^™""  Powaa  to  Bobbow  Monr 
to  iaaoo  boada  tharaf or,  ia  not  ezeroiaiiig  MTonign  powan^  bnt  ia 
ing  merely  m  a  private  oozpontioii,  and  ia  raaponaiblo  m  aoeh  for  tiio 
aot  or  default  of  ita  agent. 

Pabtt  will  not  bx  Chabobd  with  OoHvntuoTiVB  KonoB  vnlBH  tfao  oir- 
ounatanoM  are  aach  that  the  oonrt  oan  My  tha*  it  wm  hia  dn^  to 
aoqoire  the  knowledge  in  qaeation»  and  that  hia  lailnra  to  obtain  it  waa 
the  reanlt  of  oolpable  negUgenck 
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FftBflOH  TO  Whom  Bovd  is  Issuid  bt  Municipal  Cobfobation  u  not 
cihugod  with  eopiitnietive  notice  of  resolutions  of  tiie  common  eonnefl, 
ghring  to  the  offiosn  of  the  ooEporation  special  directions  concerning  the 
form  of  the  bonds. 

MmnciPAL  CoBPOBATioH  BATnro  PowxB  TO  Borrow  Monbt  avd  Issitb 
Bonds  therefor  esonot  avail  itself,  as  against  one  to  whom  a  bond  was 
issoedy  and  who  took  it  without  notice,  of  the  defense  that  its  officers, 
having  apparent  authority  to  issne  bcmds  in  the  form  of  the  bond  in 
question,  exceeded  their  anthoritj  in  not  issning  that  particular  bond  in 
a  different  f  onn. 

MunciPAL  BoBSs — MnooxmraT  or  Waut  ow  Authoritt  bt  Ovitceb 
nr  IsBunro  as  Dbiembi.  — A  confederate  court  confiscated  certain  dtj 
bonds,  and  by  its  decree  directed  the  dty  council  to  issue  bonds  in  lien 
thereof  to  Tits  receiver.  The  council,  on  the  assumption  that  the  re- 
issued bonds  would  be  void  in  case  of  the  suppression  of  the  confederate 
gofemment^  by  resolution  directed  its  officers  to  insert  in  the  reissued 
bonds  a  statement  that  they  were  issued  in  lieu  of  confiscated  bonds, 
and  to  do  this  upon  every  reissue  of  such  a  bond.  The  officers  obeyed 
the  direetionon  tiie  first  reissue,  but  failed  to  do  so  on  subsequent  issues, 
and  tiie  bonds  were  purohased  by  one  who  had  no  knowledge  of  their 
history  and  cbanoter.  Held,  that  the  city  would  be  estopped  to  set  up 
as  a  defense  to  an  action  on  the  bonds  the  fact  of  the  officer's  miscon* 
duet  or  want  of  antfaority  in  reissuing  the  bonds  in  a  form  which  failed 
toinelnde  such  statement. 

MmnoPAi.  Bovm  Hadb  to  Pass  by  Asbiomkbiit  Mbbblt  oodI er  on  eaeh 
sneesssive  assignee  only  an  equitaUe  titie,  and  the  bonds  are  subject  in 
his  hands  to  the  same  defenses  to  which  they  would  be  subjeot  in  the 
bswlt  of  iwy  ifiigiurr 

Bnx  againet  De  Vobs,  Maury,  and  Otis,  alleging  that  De 
Vo08  and  Otis  each  hold  a  bond  for  the  same  sum  of  two  thou- 
sand three  hundred  dollars  of  the  funded  debt  of  the  city  of 
Richmond,  and  that  plaintifiT  is  advised  that  the  bond  held 
by  De  Voes  is  voidy  and  that  the  one  held  by  Otis  is  valid,  and 
praying  that  the  former  be  surrendered  and  canceled.  It  ap- 
peared that  Otis,  being  a  citixen  of  Massachusetts  prior  to  the 
civil  war,  purchased  a  bond  of  the  city  of  Richmond,  upon 
which  be  received  interest  to  July  1,  1861;  that  at  that  date 
the  confederate  government,  exercising  its  authority  over  the 
city  o^  lUchmond  and  state  of  Virginia,  enacted  certain  laws 
sequestrating  and  confiscating  to  the  use  of  the  confederate 
states  all  property  within  its  limits  belonging  to  citizens  of 
the  United  States  as  alien  enemii)s;  that  in  a  suit  in  the  dis- 
trict-court of  the  Confederate  States,  by  the  government  of  the 
Confederate  States  against  the  city  of  Richmond,  the  debt  due 
upon  the  bonds  held  by  Otis  and  others  was  so  confiscated, 
and  a  decree  entered  directing  said  city  to  issue  to  the  receiver 
of  the  confederate  government  new  bonds  in  lieu  of  the  ones 
80  confiscated;  that  the  council  of  the  city,  on  the  assumption 
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that  such  reissued  bonds  woold  be  void  in  case  of  the  sup- 
pression of  the  confederate  government,  by  resolution  directed 
its  officers  in  issuing  the  bonds  as  directed  by  the  decree^  to 
insert  on  the  tsLce  thereof  a  statement  that  they  were  issued 
in  lieu  of  confiscated  bonds,  and  to  do  this  upon  every  reissue 
of  the  bonds.  The  officers  obeyed  the  directions  upon  the 
first  issue,  but  failed  to  do  so  upon  subsequent  reissues. 
Maury  purchased  of  the  receiver  of  the  confederate  govern- 
ment the  bond  issued  in  lieu  of  the  confiscated  bond  of  Otis, 
and  had  a  new  bond  issued  in  his  name,  which  bond  failed  to 
state  that  it  was  issued  in  lieu  of  a  confiscated  bond.  De 
Voss,  without  knowledge  of  the  history  or  character  of  the 
bond,  purchased  it  of  Maury,  and  had  a  new  bond  issued  in 
his  name,  which  bond  also  fiedled  to  state  that  it  was  so  issued 
in  lieu  of  a  confiscated  bond.  The  remaining  facta  appear  in 
the  opinion. 

Page  and  Maury^  and  J.  Alfred  Jones^  for  the  appellants. 
Dantd,  tat  the  appellee. 

By  Court,  Jotkbs,  J.  The  only  point  decided  by  the  circuit 
court  was  that  the  bond  held  by  De  Voss  imposed  no  valid 
obligation  on  the  city;  and  the  propriety  of  that  decision  is 
the  only  question  upon  which  our  decision  has  been  invoked. 

The  bill  proceeds  upon  the  assumption  that  the  decree  of 
the  court  of  the  Confederate  States  by  which  the  bond  held 
by  Otis  is  alleged  to  have  been  sequestered  and  confiscated, 
and  in  pursumce  of  which  it  was  sold,  did  not  protect  the 
city  against  his  claim  after  the  suppression  of  the  confederate 
government.  This  assumption  is  controverted  by  the  answer 
of  De  Voss,  which  denies  that  rights  growing  up  under  the 
laws  of  that  government  and  the  decrees  of  its  courts  while  it 
was  de  facto  the  government  expired  with  it  on  its  overthrow. 
This  question,  however,  was  not  discussed  in  the  argument  in 
this  court.  The  proceedings  and  decree  of  the  confederate 
court  are  not  exhibited,  nor  their  existence  even  admitted  by 
the  pleadings;  and  though  the  existence  of  a  law  for  the  oon- 
fiscation  of  the  property  of  alien  enemies  is  admitted,  the 
special  terms  of  the  law  do  not  appear.  There  are  not  suffi- 
cient materials  in  the  record,  therefore,  to  enable  the  court  to 
consider  and  decide  upon  the  legal  eflect  of  the  decree  of  con- 
fiscation, if  we  were  asked  to  do  so.  And  accordingly  we  have 
not  considered  that  question.    I  shall  assume,  for  the  pur- 
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poses  of  the  case,  as  was  assumed  in  the  argument,  that  the 
decree  of  confiscation  and  the  proceedings  under  it  did  not 
Afiect  the  title  of  Otis  to  claim  payment  of  the  bond  held  bj 
him,  or  of  themselTes  give  validity  to  the  bond  held  by  De  Voss. 
And  besides,  it  would  not  be  competent  to  consider  the  efifect 
of  that  decree  as  between  the  city  and  Otis,  because  no  such 
question  has  been  raised  in  the  pleadings.  Whatever  may  be 
the  rights  of  De  Voss,  the  city  is  not  at  liberty,  on  the  present 
pleadings,  to  controvert  the  title  of  Otis. 

It  is  conceded  that  the  bond  held  by  De  Voss  was  executed 
and  issued  to  him  by  the  officers  of  the  city  to  whom  was  in- 
trusted, by  its  laws,  the  general  duty  of  executing  and  issuing 
bonds.  In  the  argument  for  the  appellants,  these  officers 
were  treated  as  the  agents  of  the  city,  and  the  general  prin- 
ciples of  the  law  of  agency  were  regarded  as  applying  to  the 
city  in  respect  to  the  acts  and  functions  of  such  officers,  in 
like  maimer  as  to  other  corporatiohs  and  their  officers  and 
servants. 

For  the  appellee,  it  was  contended  that  the  functions  of 
these  officers,  in  reference  to  the  execution,  transfer,  and  re- 
newal of  bonds  of  the  dty,  pertain  to  the  execution  by  the 
city  of  the  powers  and  duties  devolved  upon  it  in  the  charac- 
ter of  a  local  government,  and  that  the  city  cannot  be  held 
liable  for  their  misfeasance  or  negligence  in  the  discharge  of 
those  functions,  according  to  the  principles  on  which  this 
court  proceeded  in  CUy  of  Biehmond  v.  Long,  17  Gratt  375  [94 
Am.  Dec.  461]. 

But  that  principle  has  no  application  to  this  case.  The 
power  which  was  in  question  in  the  case  referred  to  was  one 
of  those  conferred  upon  the  city  for  public  purposes  only,  and 
pertained  to  its  character  as  a  local  government.  It  was  not 
conferred  with  any  view  to  the  private  advantage  or  emolu- 
ment of  the  city.  But  the  power  to  borrow  money  is  bestowed 
primarily  for  the  advantage  and  benefit  of  the  city.  It  has  no 
direct  relation  to  the  powers  and  duties  of  the  city  as  a  local 
government.  It  may  be  exercised  in  a  particular  case  with  a 
view  to  the  better  execution  of  their  powers  and  duties,  but  it 
is  not  essential  to  their  execution.  It  involves  no  exercise  of 
sovereign  power  over  the  persons  or  property  of  the  citizens, 
but  is  such  a  power  as  may  be  exercised  by  a  private  individ- 
ual, or  by  an  ordinary  trading  or  commercial  corporation. 
Such  a  power  is  entirely  distinct,  in  contemplation  of  law, 
fipom  those  which  are  bestowed  upon  the  city  for  public  pur- 
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poses  only,  and  pertain  to  its  functions  as  a  local  gOYemmeat, 
exercising,  for  that  purpose,  a  portion  of  the  sovereign  power 
of  the  state.  The  city,  quoad  hoc^  is  a  private  corporation. 
This  distinction  is  taken  by  Sir  Lloyd  Eenyon,  master  of  the 
rolls,  in  Moodcdy  v.  East  India  Company^  1  Brown  Ch.  Cas. 
469.  The  plaintiff  had  taken  a  lease  from  the  company  grant- 
ing him  permission  to  supply  the  inhabitants  of  Madras  with 
tobacco  for  ten  years.  Before  the  term  was  out,  the  company 
dispossessed  the  plaintiff,  and  granted  the  privilege  to  an- 
other. The  plaintiff  filed  a  bill  of  discovery,  with  a  view  to 
bringing  an  action  against  the  company.  It  was  objected,  on 
behalf  of  the  defendants,  that  the  act  complained  of  was  inci- 
dent to  their  character  as  a  sovereign  power,  and  could  not  be 
made  the  subject  of  a  suit.  His  honor  admitted  that  no  suit 
would  lie  against  a  sovereign  power  for  anything  done  in  that 
capacity;  but  he  held  that  the  defendants,  in  that  case,  did 
not  come  within  the  rulis.  He  said:  ''They  have  rights  as  a 
sovereign  power;  th^  have  also  duties  as  individuals;  if  thej 
enter  into  bonds  in  India,  the  sums  secured  may  be  recovered 
here.  So  in  this  case,  as  a  private  company,  they  have  Al- 
tered into  a  private  contract,  to  which  they  must  be  liable.*' 

The  power  to  borrow  money  is  of  course  a  discreticniBrj 
power,  to  be  executed  or  not,  at  the  pleasure  of  the  city,  and 
in  such  manner  as  it  may  see  fit.  But  when  the  city,  through 
its  proper  authorities,  has  determined  to  exercise  this  power, 
and  has  prescribed  how  the  bonds  shall  be  executed,  how  they 
shall  be  transferred,  and  how  new  bonds  shall  be  issued  to  the 
assignees,  duties  devolve  upon  the  city  which  are  absolute  and 
purely  ministeriaL  The  holder  of  a  bond  has  a  right  to  trans- 
fer it.  The  city  is  bound  to  allow  the  transfer,  to  make  the 
proper  registry,  and  to  issue  a  new  bond  to  the  assignee.  For 
a  refusal  to  perform  these  duties,  an  action  will  lie  against 
the  city,  though  perhaps  the  performance  of  them  cannot  be 
enforced  by  mandamuB:  Angell  and  Ames  on  Corporations, 
sees.  381,  710.  The  city  may,  and  indeed  must  from  the 
necessity  of  the  case,  confide  the  performance  of  these  duties 
to  officers  and  agents;  but  they  perform  them  in  the  place 
and  stead  of  the  city;  their  acts  in  the  execution  of  these 
duties  are  the  acts  of  the  city.  They  are  the  mere  agents 
and  servants  of  the  city,  and  in  such  a  case  the  maxim 
respondeat  superior  applies:  Sawyer  v.  Corae^  17  Gratt.  230  [94 
Am.  Dec.  445];  see  Bailey  v.  Mayor  etc.  of  New  Yorhj  3  Hill, 
(31  [38  Am.  Dec.  669];  City  of  Dayton  v.  Plaee,  4  Ohio  8t  80; 
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Clark  V.  Mayor  etc.  of  Washingiariy  12  Wheat.  40;  Thayer  v. 
Boetony  19  Pick.  511  [81  Am.  Deo.  157];  Weightman  v.  Corpo- 
ration of  WashiThgton^  1  Black,  89;  Conrad  v.  Ithaca^  16  N.  Y. 
158,  and  cases  cited. 

It  was  contended  for  the  appellee  that  De  Voss  must  be 
taken  to  have  had  notice  of  the  character  and  history  of  the 
bond  issued  to  him.  It  is  not  pretended  that  he  had  actual 
notice,  and  it  is  very  clear  that  he  did  not  have  such  notice. 
But  he  purchased  the  bond  from  R.  H.  Maury  &  Co.,  by 
whom  it  was  transferred  to  him  in  February,  1863;  and  it 
was  transferred  to  them  in  October,  1862,  by  H.  L.  Brooke, 
receiver,  under  the  decree  of  confiscation.  From  this,  it  is 
argued  De  Voss  must  be  charged  with  constructive  notice  of 
the  character  of  the  bond,  which  he  might  have  ascertained 
if  he  had  traced  it  back  through  the  books  of  the  auditor. 
But  I  do  not  think  so.  The  bond  delivered  to  De  Voss  by 
Maury  &  Co.  was  perfectly  regular  on  its  face.  De  Voss  had 
no  reason  to  suspect  that  it  was  a  bond  issued  in  lieu  of  one 
that  had  been  confiscated,  but  he  had  the  best  reason  to  be- 
lieve the  contrary;  for, —  1.  The  bond  did  not  contain  the 
statement  which  such  bonds  were  required  to  contain  by  the 
resolution  of  the  council;  and  2.  Maury  &  Co.  knew  that  De 
Voss  would  not  purchase  such  bonds,  and  their  delivery  of 
this  bond  to  him  was  an  assurance  that  it  did  not  belong  to 
that  class.  It  does  not  appear  that  he  ever  saw  the  bond 
which  Maury  &  Co.  held;  but  if  he  had  seen  it,  that,  too,  was 
regular  on  its  face.  There  was  nothing,  therefore,  to  excite 
his  suspicion,  or  to  put  him  on  inquiry.  All  that  can  be  said 
is,  that  he  might  have  ascertained  the  facts  if  he  had  gone 
to  the  auditor's  office  and  traced  the  bond  back  to  its  source. 
But  that  is  not  enough  to  charge  him  with  constructive  notice 
of  what  he  might  there  have  ascertained,  in  the  absence  of  any- 
thing to  put  him  on  inquiry:  2  Rob.  Pr.  29;  opinion  of  Cabell, 
J.,  in  French  v.  Loyal  Cowpanyj  5  Leigh,  627.  And  according 
to  the  recent  cases  in  England,  a  party  will  not  be  charged 
with  constructive  notice  unless  the  circumstances  are  such 
that  the  court  can  say  that  it  was  his  duty  to  acquire  the 
knowledge  in  question,  and  that  his  failure  to  obtain  it  was 
the  result  of  culpable  negligence.  It  is  not  enough  that  he 
should,  from  a  want  of  prudent  caution,  have  neglected  to 
make  inquiries;  but  he  must  have  designedly  abstained  from 
such  inquiries,  for  the  purpose  of  avoiding  knowledge;  there 
must  be  a  willful  blindness,  and  not  mere  want  of  caution: 
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Jane$  v.  Smiih,  1  Hare,  B5;  S.  C.  on  appeal,  1  Phill.  244;  Wart 
V.  Lord  EgmofUy  31  Eng.  L.  &  Eq.  89.  It  was  argued  that  De 
Voes  olaimB  under  aaaignment  from  Maury,  and  that  it  wa8 
his  duty  to  look  to  Maury's  title  by  tracing  the  bond  back 
through  the  previous  transfers.  This,  however,  is  not  the 
title  which  De  Voss  holds.  He  holds  a  new  bond  given  di- 
rectly to  himsell  The  nature  of  this  title  will  be  more  fully 
considered  hereafter. 

The  validity  of  the  bond  held  by  De  Voss  is  controverted  on 
the  ground  that  the  officers  of  the  city  by  whom  it  was  issued 
exceeded  their  authority  in  doing  so.  This  objection  is  founded 
on  the  resolution  of  the  council  passed  AprU  14, 1862.  This 
resolution  directed:  1.  That  bonds  of  the  city  should  be  issued 
to  H.  L.  Brooke,  receiver,  in  obedience  to  the  decree  of  confis- 
cation; and  2.  In  substance,  that  it  should  be  stated  on  the 
face  of  such  bonds,  and  also  on  the  face  of  all  others  that 
might  be  given  in  place  of  them  in  case  of  transfer,  that  they 
were  issued  in  place  of  bonds  which  had  been  confiscated. 
The  object  of  this  last  provision  was  to  give  notice  to  purchas- 
ers of  tills  class  of  bonds,  so  that  they  should  cease  to  be  bind- 
ing on  the  city  in  case  the  decree  of  confiscation  should  be 
overthrown  by  the  event  of  the  war. 

It  is  undoubtedly  true  that  it  was  the  intention  of  the  coun- 
cil that  no  bond  in  lieu  of  a  confiscated  bond  should  be  issued 
in  any  case  without  the  special  statement  on  its  face  required 
by  the  resolution.  The  prohibition  is  as  plain  as  if  the  lan- 
guage of  the  resolution  had  been  in  the  form  of  express  pro- 
hibition. As  between  the  city  and  the  officers,  therefore,  it 
limited,  in  respect  to  this  class  of  bonds,  the  authority  of  the 
officers. 

But  the  authority  of  these  officers  to  transfer  bonds  and  to 
issue  new  ones  was  not  derived  firom  this  resolution.  They  had 
a  general  authority  for  these  purposes  conferred  by  the  ordi- 
nance. They  had  long  been  in  the  habit  also  of  making  such 
transfers  and  renewals,  fi^m  which  the  public  might  have  in* 
ferred  a  general  authority  to  do  so.  This  resolution,  with  a 
view  to  the  protection  of  the  city,  directed  the  officers  not  to 
exercise  their  authority  in  respect  to  this  particular  class  of 
bonds,  except  in  a  particular  way.  The  officers  were  relied 
upon  to  observe  this  direction,  and  it  does  not  appear  in  the 
record  that  the  resolution  was  ever  communicated  to  the  pub- 
lic. There  appears  to  be  strong  ground,  therefore,  to  say,  aa 
was  contended  by  the  counsel  for  the  appellants,  that,  in 


April,  1868.]    Da  Vobb  v.  Crry  of  Richmond.  6S8 

Bpeot  to  the  public,  this  resolution  did  not  operate  as  a  limita- 
tion of  the  apparent  power  of  the  officers,  which  remained  the 
same  as  before,  but  was  only  in  the  nature  of  private  instruc- 
tions as  to  the  manner  in  which  they  should  execute  their 
authority  in  particular  cases.  If  so,  it  is  clear  that  the  act  of 
the  officers  in  issuing  the  bond  to  De  Voss,  in  conformity  with, 
their  apparent  authority,  was  not  vitiated  by  their  omission  to 
observe  the  direction  contained  in  the  resolution. 

But,  under  the  ordinance,  the  officers  had  no  authority  to 
issue  a  new  bond  without  the  surrender  of  the  old  one,  except 
in  the  case  of  a  lost  bond.  The  power  to  make  the  first  issue 
of  bonds  in  place  of  those  which  had  been  confiscated  was  de- 
rived, therefore,  from  this  resolution  alone.  It  was  conferred 
on  special  terms  in  this,  that  the  bonds  were  to  be  in  a  particu- 
lar form,  which  was  prescribed  for  an  important  purpose. 
Every  bond  that  might  be  issued  in  place  of  these  was  also  to 
have  the  same  form.  In  this  view,  it  may  be  contended  that 
this  resolution  had  the  effect,  in  respect  to  this  class  of  bonds, 
of  taking  away  from  the  officers  the  general  power  which  they 
before  had,  and  of  substituting  for  it  a  new  and  limited  au- 
thority of  which  the  public  must  take  notice.  I  do  not  think 
it  worth  while  to  discuss  this  question,  and  will  assume,  for 
the  purposes  of  the  argument,  that  the  view  just  stated  is  a 
sound  one. 

Assuming  that  the  officers  had  then  only  a  limited  author- 
ity, of  the  extent  of  which  the  public  were  bound  to  take 
notice,  in  respect  to  the  renewal  of  this  class  of  bonds,  the 
counsel  for  tiie  appellee  contended  that  the  bond  held  by 
De  Voss,  which  was  not  issued  in  conformity  with  this  author- 
ity, cannot  be  held  binding  on  the  city.  The  counsel  for  the 
appellants  contended,  on  the  other  hand,  that  the  city  cannot 
be  allowed  to  avail  itself  of  this  defense  against  De  Voss,  who 
took  the  bond  issued  to  him  without  a  knowledge  of  the  fact 
that  the  officers  exceeded  their  authority  in  issuing  it  And 
I  think  this  position  may  be  maintained  on  principle  and 
authority. 

The  city  of  Richmond  is  authorised  by  its  charter  to  con- 
tract loans,  without  limit  as  to  amount,  and  to  issue  bonds  or 
certificates  of  debt  for  the  money  borrowed.  It  provided  by 
an  ordinance*  which  is  a  transcript  of  a  law  of  the  state 
(Code  of  1860,  p.  264),  for  the  execution,  transfer,  and  renewal 
of  these  bonds  or  certificates.  They  are  to  be  under  seal,  to 
be  registered  in  the  office  of  the  auditor,  and  to  be  subscribed 
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by  the  president  of  the  council  and  the  chamberlain.  Upon 
the  surrender  of  a  certificate  at  the  office  in  which  it  is  regis- 
tered, a  transfer  may  be  made  of  the  whole  amount,  or  any  part 
thereof,  by  the  person  appearing  on  the  books  to  be  the  owner,  or 
by  another  bearing  a  power  of  attorney  from  him  to  make  the 
transfer.  When  a  transfer  is  made,  the  old  certificate  is  to  be 
canceled  and  filed  in  the  office  of  the  chamberlain,  and  one 
or  more  new  certificates  issued.  New  certificates  may  be  ob- 
tained by  a  holder,  on  application,  in  place  of  an  old  one, 
where  there  has  been  no  transfer.  Every  new  certificate  is  to 
be  registered,  signed,  and  countersigned  like  the  former  one. 
When  a  certificate  has  been  lost,  the  holder  may  obtain  a  new 
one  on  affidavit  and  three  months'  advertisement  of  the  loeSy 
and  upon  giving  bond  and  security  to  indemnify  all  persona 
against  any  loss  by  reason  of  issuing  the  new  certificate. 

The  same  ordinance  also  provides  that  the  person  appearing 
on  the  books  of  the  office  in  which  any  certificate  is  registered, 
as  the  owner  thereof,  shall  be  deemed  the  owner  as  regards 
the  city,  so  as  to  make  valid  all  payments  to  him  on  aooount 
thereof  by  the  city,  made  before  a  transfer  of  the  certificate 
on  the  books  of  the  officer.  But  if  the  person  so  appearing  on 
the  books  as  owner  shall  bona  fidey  and  for  valuable  consider- 
ation, sell,  pledge,  or  otherwise  dispose  of  a  certificate  to  an- 
other, and  deliver  to  him  the  certificate,  with  a  power  of 
attorney  authorizing  the  transfer  thereof  on  the  books  of  the 
proper  office,  the  title  of  the  former  to  said  certificate  (both 
at  law  and  in  equity)  shall  vest  in  the  latter  fi>r  the  whole 
amount  of  the  certificate,  or  so  much  thereof  as  may  be  neces- 
sary to  efildct  the  purpose  of  the  sale,  pledge,  or  other  disposi- 
tion, and  it  shall  so  vest,  not  only  as  between  the  parties 
themselves,  but  also  as  against  the  creditors  of  and  subse- 
quent purchasers  from  the  former,  subject  to  the  last  pre- 
ceding provision  in  respect  to  payments  by  the  city. 

Under  these  arrangements,  the  bonds  of  the  city  were  put 
upon  the  market.  It  is  manifest  that  a  leading  object  con- 
templated by  these  arrangements  was  to  give  security  to  the 
title  of  holders  of  the  bonds,  and  thus  to  promote  their  credit. 
If  the  bonds  had  been  made  so  as  to  pass  by  assignment 
merely,  each  successive  assignee  would  have  taken  only  an 
equitable  title,  and  the  bonds  in  his  hands  would  have  been 
subject  to  the  same  defenses  to  which  they  would  have  been 
subject  in  the  hands  of  any  prior  holder.  It  is  provided,  how- 
ever, that  upon  each  successive  transfer  a  new  bond  shall  be 
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iasned  in  the  name  of  the  transferee,  which  will  giye  him  a 
legal  title  to  demand  payment  of  the  money:  See  Union  Bank 
▼.  Laird,  2  Wheat  890;  Blael  y.  Zacharie,  3  How.  483;  Fisher 
T.  E89ez  Bank,  5  Oratt.  373.  So  an  assignee  for  value,  who 
xeceiyes  a  bond  from  the  holder  with  a  power  of  attorney  to 
transfer  it,  acquires,  under  the  ordinance,  the  legal  title  of  the 
holder  before  a  transfer  on  the  books,  subject  only  to  the  right 
of  the  city  to  make  payment  to  the  registered  owner.  The 
new  certificate,  or  the  deliyery  of  an  old  certificate  with  a 
power  of  attorney  to  transfer  it,  will  cut  ofl*  all  defenses  which 
the  city  might  have  against  any  prior  holder.  For  the  ques- 
tion whether  the  holder  of  an  obligation  for  the  payment  of 
money  is  subject  to  the  defenses  of  the  debtor  against  a  prior 
holder  depends,  in  the  absence  of  notice  or  fraud,  upon  the 
•character  of  his  title,  as  legal  or  equitable.  If  it  is  an  ordi- 
nary chose  in  action,  and  therefore  only  assignable  in  equity, 
it  is'  subject  to  all  the  rights,  legal  and  equitable,  which  the 
debtor  had  against  a  former  holder.  For  while  a  court  of 
•equity  will  sustain  the  rights  of  the  assignee,  it  will  also  sus- 
tain the  rights  of  the  debtor  existing  before  notice  of  the  as- 
signment, and  these,  being  prior  in  time  to  those  of  the  assignee, 
prevail  over  them.  But  where  the  assignee  takes  the  legal  title 
without  fraud  or  notice,  this  principle  does  not  apply;  the  title 
•of  the  holder  is  absolute;  and  all  defenses  of  the  debtor  against 
prior  holders  are  cut  off. 

The  bona  fide  holder  of  a  bond  issued  to  him  stands,  there- 
fore, in  this  respect,  in  the  position  of  the  holder  of  a  bill  of 
•exchange  or  negotiable  note.  This  is  conclusive  to  show  that 
he  is  not  bound  to  look  behind  the  bond.  The  city  cannot 
•deny  the  title  of  the  registered  owner,  who  still  holds  his  bond. 
Any  other  principle  would  lead  to  embarrassment  and  incon- 
venience, and  greatly  impair  the  credit  of  the  bond.  To  re- 
•quire  a  holder  to  investigate  the  previous  history  of  his  bond, 
he  must  examine  the  books  in  the  auditor's  o£Qce  and  the  files 
in  the  chamberlain's  office,  which  are  not  open  to  public  in- 
spection. It  would  often  be  impossible  for  him  to  trace  the 
history  of  his  bond,  from  the  union,  under  one  name,  of  a 
number  of  bonds  bought  from  different  persons.  On  the 
other  hand,  it  is  the  duty  of  the  officers  of  the  city  to  make 
every  necessary  investigation,  at  each  successive  transfer,  and 
they  have  all  the  means  of  doing  so. 

It  is  of  the  very  nature  of  such  a  bond,  and  the  very  object 
te  which  it  is  issued,  that  it  shall  furnish  authentio  and  con- 
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elusiye  evidence  of  the  holder's  title  to  demand  the  money  it 
calls  for.  Such  is  the  general  understanding  upon  which  such 
bonds  and  stocks  are  bought  and  sold  in  the  market;  and  any 
other  principle  would  be  fkial  to  the  credit  of  such  securities. 
In  Davis  y.  Bank  of  England,  2  Bing.  393,  S.  C,  9  Eng.  Com. 
L.  444,  when  the  bank  had  permitted  certain  stock  in  the 
public  funds  standing  on  the  books  of  the  bank  to  be  trans- 
ferred under  a  forged  power  of  attorney,  the  court  of  common 
pleas  said:  *^We  are  not  caUed  on  to  decide  whether  those 
who  purchaise  the  stock  transferred  to  them  under  the  forged 
power  might  require  the  bank  to  confirm  that  purchase  U> 
them  and  to  pay  them  the  dividends  on  such  stocks,  or 
whether  their  neglect  to  inquire  into  the  authenticity  of  the 
power  of  attorney  might  not  throw  the  loss  on  them  ^at  has 
been  occasioned  by  the  forgeries;  but  to  prevent,  as  far  as  we 
can,  the  alarm  which  an  argument  urged  on  behalf  of  the 
bank  is  likely  to  excite,  we  will  say  that  the  bank  cannot  re- 
fuse to  pay  ibe  dividends  to  subsequent  purchasers  of  their 
stocks.  If  the .  bank  should  say  to  such  subsequent  pur- 
chasers, the  persons  of  whom  you  bought  were  not  legally 
possessed  of  the  stock  they  sold  you,  the  answer  would  be,. 
The  bank,  in  the  books  which  the  law  requires  them  to  keep, 
and  for  keeping  which  they  receive  a  remuneration  from  the 
public,  have  registered  these  persons  as  the  owners  of  these 
stocks,  and  the  bank  cannot  be  permitted  to  say  that  such 
persons  were  not  the  owners.  If  this  be  not  the  law,  who  will 
purchase  stock?  or  who  can  be  certain  that  the  stock  which  he 
holds  belongs  to  him?  It  has  ever  been  an  object  of  the  legis- 
lature to  give  facility  to  the  transfer  of  shares  in  the  public 
funds.  This  facility  of  transfer  is  one  of  the  advantages  be 
longing  to  this  species  of  property,  and  this  advantage  would 
be  entirely  destroyed  if  a  purchaser  should  be  required  to- 
look  to  the  regularity  of  the  transfer  to  all  the  various  persons 
through  whom  such  stock  had  passed.  Indeed,  from  the 
manner  in  which  stock  passes  from  man  to  man,  from  the 
union  of  stocks  bought  of  difierent  persons  under  the  same 
name,  and  the  impossibility  of  distinguishing  what  was  regu* 
larly  transferred  frt>m  what  was  not,  it  is  impossible  to  trace 
the  title  of  stock  as  you  can  that  of  an  estate.  You  cannot 
look  further,  nor  is  it  the  practice  ever  to  attempt  to  look 
further,  than  the  bank-books  for  the  title  of  the  person  who- 
proposes  to  transfer  to  you."  In  conformity  with  these  views^ 
it  was  held  in  Bank  of  Kentucky  v.  SchuylkiU  Bank^  1  Pars. 
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8eL  Cas.  180,  in  reference  to  spurious  stock  fraudulently  is- 
mied  hy  an  agent  of  the  bank,  and  transferred  from  time  to 
time  to  innocent  purchasers,  that  against  bona  fide  holders  of 
Boch  stock  the  bank  ''  would  be  estopped  from  going  beyond 
its  last  certificate  in  any  question  between  the  bank  and  such 
holder,  touching  the  obligatory  force  of  such  certificate  on  the 
corporation":  p.  250.  To  the  same  effect  is  the  opinion  of 
Bedfield,  J.,  in  Sabin  v.  Bank  of  Woodstock,  21  Vt.  353,  cited 
with  approbation  in  Fisher  y.  Essex  Bcmky  5  Gratt.  373. 

The  common  course  of  business  in  the  sale  and  purchase  of 
such  bonds  shows  that  such  is  the  general  understanding  as  to 
the  character  and  efiect  of  the  bond.  A  party  having  a  bond  to 
0ell  delivers  it  to  a  broker,  with  a  power  of  attorney  authorizing 

an  attorney  to  transfer  it  to ,  the  name  of  the  transferee 

being  left  blank.  When  a  purchaser  is  found,  the  blank  is 
filled  with  the  name,  the  transfer  is  made  on  the  books,  and  a 
new  bond  issues  to  the  purchaser.  The  purchaser  takes  .the 
bond,  but  he  seldom  knows,  and  never  cares,  who  held  the  pre« 
vious  bond. 

There  is  nothing  unreasonable  or  harsh  in  holding  the  city 
to  be  estopped  from  disputing  the  title  of  De  Voss.  On  the 
contrary,  it  is  highly  just  and  reasonable.  The  city  appointed 
officers  to  issue  its  bonds,  in  whom  it  confided.  It  knew  that 
its  bonds  were  the  subject  of  daily  traffic  in  and  out  of  Rich- 
mond. From  the  nature  of  the  business,  it  must  have  ex- 
pected and  intended  the  public  to  confide  in  these  officers. 
There  were  two  classes  of  bonds  to  be  issued,  and  the  class 
to  which  each  bond  belonged  was  to  be  indicated  by  its  form. 
The  officers  were  specially  intrusted  by  the  city  with  that  duty; 
they  had  the  means  of  knowing  the  fiict  in  every  case,  and 
could  not  make  a  mistake  without  gross  negligence.  These 
means  were  not  equally  open  to  the  public. 

Under  these  circumstances,  it  was  natural  that  purchasers 
should  presume  that  the  officers  did  their  duty.  They  had  a 
right  to  rely  on  such  a  presumption  in  their  dealings.  Indeed, 
it  was  necessary  for  them  to  do  so;  and  it  would  be  unjust  to 
aUow  the  city  to  say  to  them,  when  they  dealt  in  good  faith, 
that  they  ought  not  to  have  relied  on  it. 

The  case  of  Royal  British  Bank  v.  Turquand,  5  El.  &  B.,  86 
Eng.  Com.  L.  248,  was  an  action  against  the  official  manager 
of  a  railway  company  (that  being  the  mode  of  suing  the  com- 
pany), upon  a  bond  for  two  thousand  pounds,  payable  to  the 
plaintifi*,  and  signed  by  two  directors,  under  the  seal  of  the 
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company.  There  was  a  plea  setting  ont  a  clanae  in  the  deed 
of  settlement  of  the  company,  which  provided  that  the  com- 
pany might  borrow  on  bond  sncfa  same  as  should  from  time 
to  time  by  a  general  resolution  of  the  company  be  allowed 
to  be  borrowed^  and  averring  that  there  was  no  such  reso- 
lution authorizing  the  making  of  this  bond.  The  court  of 
queen's  bench  held  the  plea  to  be  bad.  The  judgment  was 
affirmed  in  the  exchequer  chamber:  6  EL  ft  B.,  88  Eng. 
Com.  L.  327.  Jervis,  C.  J.,  delivering  the  opinion  of  the 
whole  court,  said:  *'  We  may  now  take  for  granted  that  the 
dealings  with  these  companies  are  not  like  dealings  with  other 
partnerships,  and  that  the  parties  dealing  with  them  are  bound 
to  read  the  statute  and  the  deed  of  settlement  But  they 
are  not  bound  to  do  more.  And  the  party  here  on  reading 
the  deed  of  settlement  would  find,  not  a  prohibition  from  bor- 
rowing, but  a  permission  to  do  so  on  certain  conditions.  Find- 
ing that  the  authority  might  be  made  complete  by  a  resolution, 
he  would  have  a  right  to  infer  the  fact  of  a  resolution  au- 
thorizing that  which,  on  the  face  of  the  documents,  appeared 
to  be  legitimately  done." 

In  the  case  of  Prince  of  Wales  Co.  v.  Harding^  El.  B.  &  E., 
96  Eng.  Com.  L.  183,  which  was  an  action  against  the  official 
manager  of  the  AthenaBum  Assurance  Company  upon  a  policy, 
the  deed  of  settlement  provided  (section  20)  that  the  common 
seal  should  not  be  affixed  to  any  policy  except  by  the  order  of 
three  directors,  signed  by  them  and  countersigned  by  the 
manager,  and  that  (section  28)  every  policy  should  be  given 
under  the  hands  of  not  less  than  three  directors,  and  sealed 
with  the  common  seal.  The  policy  in  question  was  sealed 
with  the  common  seal  and  signed  by  three  directors,  one  of 
whom  was  manager,  but  there  was  no  previous  order  made, 
as  required  by  the  twentieth  section.  The  case  was  elaborately 
argued  by  the  most  eminent  counsel.  It  was  contended  for 
the  defendant  that  the  previous  order  required  by  the  twen- 
tieth section  was  a  condition  precedent  to  the  power  of  the 
directors  to  affix  the  seal  to  the  policy;  that  the  directors  were 
agents,  with  limited  authority;  that  ihoae  who  contracted  with 
them  had  notice  of  the  limits,  because  the  statute  conferred  the 
authority  subject  to  the  provisions  of  the  act  and  of  the  deed 
of  settlement,  which  was  registered  for  public  inspection;  and 
that  the  shareholders,  as  the  principals,  had  a  right  to  repu- 
diate every  policy  not  executed  in  pursuance  of  the  authority 
given  to  the  directors.    The  court  of  queen's  bench,  in  an 
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elaborate  judgment,  oyerroled  this  argament,  and  held  that 
the  policy  was  bincUng  on  the  company.  It  was  held  that  a 
person  recdying  a  policy  in  good  faith  had  a  right  to  presume 
that  the  directors  who  signed  it  had  done  their  duty,  and  that 
they  had  the  preliminary  order  for  executing  it. 

The  case  of  Royal  BritUh  Bank  v.  Turquand^  6  El.  &  B.,  85 
Eng.  Com.  L.  248,  was  cited  with  approval  by  the  supreme 
court  in  Commissioners  of  Knox  County  v.  AspinwaU^  21  How. 
639.  The  board  of  commissioners  of  a  county  were  authorized 
by  statute  to  subscribe  for  railroad  stock,  and  to  issue  bonds 
of  the  county  therefor,  in  case  a  majority  of  the  voters  of  the 
county  should  so  determine,  after  a  certain  notice  should  be 
given  of  the  time  and  place  of  election.  The  board  subscribed 
for  the  stock  and  issued  the  bonds,  purporting  to  act  in  com- 
pliance with  the  statute.  The  required  notice  was  not  given, 
and  it  was  contended  that  consequently  the  power  to  issue  the 
bonds  was  never  vested  in  the  board.  It  was  conceded  by  the 
court  that  every  person  dealing  in  the  bonds  was  chargeable 
with  a  knowledge  of  the  statute  under  which  they  were  issued, 
and  that  as  the  board  was  acting  under  delegated  authority, 
he  must  show  that  the  authority  was  -properlj  conferred.  But 
it  was  held, — 1.  That  as  the  bonds  imported  on  their  face  a 
compliance  with  the  law  under  which  they  were  issued,  the 
purchaser  was  not  bound  to  look  further  for  evidence  of  a  com* 
pliance  with  the  conditions  to  the  grant  of  the  power.  ''The 
purchaser  of  the  bonds  had  a  right  to  assume  that  the  vote  of 
the  county,  which  was  made  a  condition  of  the  grant  of  the 
power,  had  been  obtained,  from  the  fact  of  the  subscription  by 
the  board  to  the  stock  of  the  railroad  company  and  the  issuing 
of  the  bonds";  2.  That,  upon  the  true  construction  of  the  stat- 
ute, the  board  were  the  proper  judges  whether  a  majority  of  the 
votes  in  the  county  had  been  cast  in  favor  of  the  subscription. 
The  court  said:  "The  right  of  the  board  to  act  in  an  execution 
of  the  authority  is  placed  upon  the  fact  that  a  majority  of  the 
votes  had  been  cast  in  favor  of  the  subscription,  and  to  have 
acted  without  ascertaining  it  would  have  been  a  clear  violation 
of  duty,  and  the  ascertainment  of  the  fact  was  necessarily  left 
to  the  inquiry  and  judgment  of  the  board  itself,  as  no  other 
tribunal  was  provided  for  the  purpose.  The  board  was  one, 
from  its  organization  and  general  duties,  fit  and  competent  to 
be  the  depositary  of  the  trust  thus  confided  to  it.  ...  .  We 
d")  not  say  that  the  decision  of  the  board  would  be  conclusive 
in  a  direct  proceeding  to  inquire  into  the  facts  previously  to 
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the  ezecntlon  of  the  power,  and  before  the  rights  and  interests 
of  third  parties  had  attached;  but  after  the  authority  had  been 
executed,  the  stock  subscribed,  and  the  bonds  issued,  and  in 
the  hands  of  innocent  holders,  it  would  be  too  late,  even  in  a 
direct  proceeding,  to  call  it  in  question." 

This  case  has  been  followed  in  several  subsequent  cases  in 
the  same  court,  the  latest  of  which  is  Supervisors  y.  Schenek^  S 
Wall.  772,  decided  in  1867.  In  all  these  cases  the  bonds  in 
question  were  payable  to  bearer,  and  passed  by  deliyery.  That 
circumstance  was  not  expressly  made  a  ground  of  decision  in 
the  case  of  Commisrioners  of  Knox  CowUy  y.  AspinwaU^  21  How. 
539,  which  proceeded  on  the  principle  of  the  case  of  Boyal  Brit^ 
iah  Bank  y.  Turquand^  6  EL  ft  B.,  85  Eng.  Com.  L.  248,  where 
the  instrument  was  a  common  bond,  payable  to  the  plaintiff. 
In  the  case  in  5  Wallace,  the  opinion,  referring  to  the  previous 
cases,  says:  "Where  a  corporation  has  power,  under  any  cir- 
cumstances, to  issue  negotiable  securities,  the  decision  of  this 
court  is  that  the  bona  fide  holder  has  a  right  to  presume  they 
were  issued  under  the  circumstances  which  give  the  requisite 
authority,  and  they  are  no  more  liable  to  be  impeached  in  the 
hands  of  such  a  holder  than  any  other  commercial  paper." 
This  ground  of  decision  is  equally  applicable  to  the  present 
case.  For,  as  we  have  already  seen,  the  person  to  whom  a 
bond  of  the  city  of  Bichmond  is  issued,  and  who  takes  it  in 
good  faith,  takes  a  legal  title,  and  is  no  more  subject  to  de- 
fenses which  might  be  made  against  a  former  holder  than  he 
would  be  if  he  was  the  holder  of  negotiable  paper. 

It  was  part  of  the  duty  of  the  officers  interested  with  the 
transfer  and  renewal  of  bonds  to  ascertain,  in  every  instance 
after  April  14,  1862,  whether  the  bond  transferred  represented 
a  confiscated  bond,  and  to  certify  whether  it  did  or  did  not  in 
the  form  of  the  renewed  bond.  When,  therefore,  these  officers 
failed  in  any  case  through  negligence  to  certify  on  the  face  of 
a  bond  issued  by  them  that  it  represented  a  confiscated  bond, 
when  such  was  the  fact,  it  was  the  common  case  of  an  agent 
acting  negligently  in  the  regular  course  of  his  employment. 
The  law  is  well  settled  and  familiar  that  in  such  cases  the 
principal  must  bear  the  consequences  of  his  agent's  negligence, 
as  between  himself  and  an  innocent  third  person,  even  though 
the  act  or  omission  of  the  agent  which  constitutes  the  negli- 
gence was  wholly  unauthorized  by  the  principal,  or  even  posi- 
tively forbidden  by  him:  Bank  of  Kentucky  v.  Schuylkill  Bank^ 
1  Pars.  Sel.  Gas.  180;  Philadelphia  etc.  R.  R.  Co.  v.  Derby,  14 
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How.  486.  Upon  this  principle  a  bank  is  held  to  suffer  for  the 
negligence  of  its  officer  who  received  from  an  innocent  person 
payment  of  a  debt  in  forged  notes,  which  purport  to  be  the 
issue  of  the  bank:  United  States  Bank  y.  Bank  of  Georgia^  10 
Wheat.  333.  So  where  an  officer  of  a  bank,  through  negligence, 
pays  to  an  innocent  holder  a  forged  check,  which  purports  to 
be  drawn  upon  the  bank  by  one  of  its  customers:  Leny  y.  Bank 
of  United  States^  1  Binn.  27.  And  so  the  bank  must  bear  the 
loss  where  its  officer  permits  a  transfer  of  stock  under  a  forged 
power  of  attorney,  or  is  otherwise  guilty  of  negligence  or  of 
fraud  in  the  issue  or  transfer  of  stock:  Ikms  y.  Bamik  of  Eng» 
landj  2  Bing.  393;  8.  C,  9  Eng.  Com.  L.  444;  PoOoek  y.  Natimal 
Bank,  7  N.  Y.  274;  Bank  of  Kentucky  y.  SchwflkOl  Banl,  1 
Pars.  Sel.  Gas.  180;  BridgepoH  Bank  y.  New  York  etc.  R.  R.  Oo.^ 
80  Conn.  231 ;  New  York  etc.  R.  R.  Co.  y.  Schuyler j  84  N.  Y.  30; 
SewaU  y.  Boetm  Water  Power  Co.,  4  Allen,  277  [81  Am.  Deo. 
701]. 

The  city  bonds,  as  I  haye  said,  were  put  upon  the  market  by 
the  city,  and  were  the  subject  of  daily  traffic.  The  public 
were  inyited  to  deal  in  them,  and  it  was  important  to  the  credit 
of  the  city  that  they  should  do  so  with  confidence  and  safety. 
To  insure  its  own  safety,  and  at  the  same  time  the  safety  of 
purchasers,  the  city  undertook  to  mark  the  class  of  confiscated 
bonds.  Upon  principles  of  good  faith  and  fair  dealing  we 
must  consider  that  the  intention  was  not  only  to  admonish 
purchasers  as  to  what  bonds  they  could  not  buy  without  risk, 
but  also  to  inform  them  as  to  what  bonds  they  might  buy  with 
safety.  The  absence  of  a  statement  in  a  bond,  that  it  repre- 
sented a  confiscated  bond,  was  equiyalent  to  a  representation 
to  the  person  to  whom  it  was  issued,  and  to  all  others  who 
might  tatde  for  it,  that  it  did  not  represent  such  a  bond.  It 
was  in  law  the  representation  of  the  city,  because  made  in  its 
behalf  by  officers  charged  by  it  with  the  duty  of  issuing  all 
bonds,  and  of  representing  on  the  face  of  each  whether  it  did 
or  did  not  belong  to  the  class  of  confiscated  bonds. 

From  the  nature  of  the  business,  the  city  knew  that  this 
representation,  conyeyed  by  the  form  of  the  bond,  would  be 
relied  on,  and  must  haye  intended  that  it  should  be.  When  a 
party  has  relied  upon  it,  and  in  good  faith  paid  his  money  on 
the  faith  of  it,  it  would  be  the  height  of  injustice  to  allow  the 
dty  to  say  to  him  that  it  is  not  true,  and  that  it  was  his  folly 
to  beUeye  it. 

This  case  therefore  falls  within  the  principle  of  estoppel  in 
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pats,  and  the  city  must  be  held  liable  to  De  Voss  to  the  same 
extent  as  if  the  representation  conveyed  by  the  form  of  the 
bond  was  in  fact  true.  It  is  not  necessary,  in  order  to  bring 
a  case  within  this  principle  of  estoppel,  that  the  representation 
should  be  made  fraudulently,  or  with  a  positive  intention  to 
deceive;  nor,  on  the  other  hand,  is  it  enough  that  it  has  been 
relied  on  in  point  of  fact,  when  there  was  no  intention  that  it 
should  be,  or  reasonable  expectation,  from  the  course  of  bosi- 
nesb  or  otherwise,  that  it  would  be.  The  principle,  as  stated 
by  Lord  Denman  in  Pichard  v.  Sean^  6  Ad.  &  B.  469,  S.  C,  33 
Eng.  Com.  L.  115,  is,  that  ^'  where  one,  by  his  acts  or  condact, 
willfully  causes  another  to  believe  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on  that  belief  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  existing 
at  the  same  time."  In  Freeman  v.  Coohe^  2  Ex.  663,  Baron 
Parke,  delivering  the  judgment  of  the  court,  said  that  by  the 
term  *^  willfully,"  as  here  used  by  Lord  Denman,  *'  we  must 
understand,  if  not  that  the  parfy  represents  that  to  be  true 
which  he  knows  to  be  untrue,  at  least  that  he  means  his  rep- 
resentation to  be  acted  upon,  and  that  it  is  acted  upon  accord- 
ingly; and  if,  whatever  a  man's  real  intention  may  be,  he  so 
conducts  himself  that  a  reasonable  man  would  take  the  rep- 
resentation to  be  true,  and  believe  that  it  was  meant  that  he ' 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equaUy  precluded  from 
contesting  its  truth;  and  conduct  by  negligence  or  omission, 
where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or 
otherwise,  to  disclose  the  truth,  may  often  have  the  same 
effect"  Here  the  duty  of  making  known  the  truth  as  to  the 
character  of  every  bond  issued  after  April  14, 1862,  was  cast 
upon  the  city  by  its  own  undertaking. 

In  a  case  in  which  a  corporation  put  its  bonds  upon  the 
market  under  certain  implied  representations  inviting  public 
confidence  in  their  validity  and  value,  but  where  no  direct  and 
express  representation  had  been  made  to  the  particular  pur- 
chaser, the  supreme  court  said:  '^A  corporation,  quite  as  much 
as  an  individual,  is  held  to  a  careful  adherence  to  truth  in 
their  dealings  with  mankind,  and  cannot  by  their  representa- 
tions or  silence  involve  others  in  onerous  engagements,  and 
then  defeat  the  calculations  and  claims  their  own  conduct  has 
superinduced":  Zabriskie  v.  Columbia  etc.  R,  R.  Co,^  23  How. 
881.    The  same  language  was  repeated,  subsequentiy,  in  the 
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eafle  of  a  municipal  corporation:  BicteS  v.  OUy  of  J^$rmn^ 
n&,  24  How.  287. 

It  was  eaid  in  Uie  argument  by  the  oounael  for  the  appellee 
that  the  city  iteelf  had  no  authority  under  the  charter  to  exe- 
cute the  bond  to  De  Voes,  becauae  it  was  not  giyen  for  money 
lent  to  the  city,  or  for  any  other  sufficient  consideration.  But 
the  city  had  authority  to  execute  bonds  in  proper  cases,  with- 
ont  limit  as  to  number  or  amount;  and  for  reasons  already 
mentioned,  it  cannot  allege  against  De  Voss  that  this  particular 
bond  was  not  executed  in  a  proper  case.  And  it  is  at  least 
doubtful  upon  the  authorities  whether  a  corporation  can  in  any 
case  allege  against  a  third  person  who  has  contracted  with  it^ 
that  its  contract  was  void  because  tcttra  vtrea,  where  the  other 
party  had  no  knowledge  of  the  fieicts  which  made  it  so:  EcLtiem 
Counties  R.  Co.y.HowIm^  36  Eng.  L.  &  Eq.  8;  Baiemany. 
Mayor  eU,,  3  Hurl.  &  N.  828;  BimU  t.  Michigan  etc.  R.  R,  Co., 
22  N.  Y,  258.  If  this  had  been  the  case  of  shares  of  stock 
issued  in  excess  of  the  number  limited  by  the  charter,  the  case 
would  have  been  different;  for  in  such  a  case,  as  was  said  in 
the  case  of  Nevf  York  etc.  R.  R.  Co.  y.  Schuylerj  84  Id.  80,  the 
validity  of  such  shares  is  a  legal  impossibility. 

There  is  a  class  of  cases  in  New  York  relied  on  for  the  ap- 
pellants in  which  it  has  been  settled  as  the  law  of  that  state, 
applicable  to  all  cases  of  agency,  that  where,  upon  comparing 
the  act  of  the  agent  with  the  power  given  to  him,  it  appears 
to  be  such  an  act  as  the  agent  may  lawfully  do  under  the 
power,  and  the  question  whether  it  wai^  in  fact  done  in  con- 
formity with  the  power,  or  was  an  abuse  of  it,  depends  upon 
the  state  of  extrinsic  facts  within  the  knowledge  of  the  agent, 
and  not  known  to  the  other  party,  such  other  party  has  a  right 
to  presume  that  the  state  of  extrinsic  facts  is  such  as  to  author- 
ize the  act,  and  the  principal  will  be  bound.  The  doing  by 
the  agent  of  an  act  of  such  a  kind  that  it  may  be  within  the 
power  is  regarded  as  a  representation  by  him  that,  in  point  of 
fact,  it  is  within  it, — a  representation  which,  it  is  held,  he  has 
authority  from  the  principal  to  make,  resulting  by  implication 
from  his  employment,  and  all  persons  dealing  in  good  faith 
are  held  entitled  to  rely  on  the  truth  of  this  representation: 
North  River  Bank  v.  Aymar,  3  Hill,  262;  Farmers^  and  Mechan^ 
ice^  Bank  v.  Butchers*  and  Drovers*  Bank,  16  N.  Y.  125  [69  Am. 
Dec.  678];  Exchange  Bank  v.  Monteathj  26  Id.  505;  Griswold 
V.  Haven,  25  Id.  596  [82  Am.  Dec.  380];  New  York  etc.  R.  R. 
Co.  Y.  Schvyler,  34  Id.  30.    This  doctrine  was  not  established 
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without  strong  opposition^  and  was  objected  to  as  unsound  in 
principle,  and  in  conflict  with  authority:  Mechanic^  Bank  t. 
New  York  etc.  R.  B.  Co.j  13  Id.  599;  Opinion  of  Comstock,  J., 
in  Farm/tri  and  Mechanictf  Bank  y.  Buteken^  and  Droten^ 
Banh^  16  Id.  125  [69  Am.  Dec.  678],  and  cases  cited.  See  also 
Stagg  v.  EUiott,  12  Com.  B.,  N.  S.,  373;  S.  C,  104  Eng.  Com. 
L.  373;  Muasey  ▼•  Beeeher^  3  Cush.  511;  Sean  ▼.  Wingate^  8 
Allen,  108;  Mann  v.  King,  6  Munf.  428;  Stainback  t.  JBead,  11 
Oratt.  281  [62  Am.  Dec.  648];  Stainback  y.  Bank  of  Virgimia^ 
11  Id.  260. 

If  this  doctrine  is  sound,  it  has  a  condusiye  application  to 
the  present  case.  But  I  haye  not  found  it  necessary  to  inyoke 
so  broad  a  principle,  and  as  there  seems  to  be  difficulty  in 
reconciling  the  authorities,  I  haye  thought  it  best  to  decide 
this  case  upon  its  own  special  circumstances,  and  to  leave  the 
general  question  open  until  a  case  shall  arise  which  renders  its 
decision  necessary. 

I  am  of  opinion  that  the  decree  should  be  reyersed,  and  the 
bill  dismissed. 

The  other  judges  concurred  in  the  opinion  of  Jotnbb,  J. 

Decree  reversed. 


MuNiozPAL  B0HD8  AVD  DEWKKsm  THMRiu. — Moiiieipal  ■ecniitiai 
divided  into  two  great  olaaaet:  1.  Ordinary  wamnte  or  orden»  which 
drawn  npon  the  treasurer,  and  direet  him  to  pay  to  the  person  namedy  or 
bearer,  a  oertain  sum  of  money, — these  are  mere  ▼onchen  or  neoeanry 
instniments  for  carrying  0%,  the  machinery  of  the  nmnicipal  govemmmit»  and 
are  not  intended  for  sale  in  the  market;  and  2.  Municipal  bonda^  so  called, 
which  are  payable  at  some  future  day,  and  are  generally  negotiable  in  fdrm, 
and  are  intended  for  sale  and  cironlation  in  the  market  of  negotiabls  secnriHes. 
It  is  this  latter  class  which  we  propose  to  eonsidftr  in  this  note.  Attached  to 
such  bonds,  in  most  cases,  are  coupons,  which,  themselves,  are  generslly 
gotiable  as  separate  securities.  The  law  relatiTe  to  these  coupons  has 
vary  fully  stated  in  the  note  to  Morris  C.  tk  B,  Oo.  ▼.  Fuher,  64  Am.  Dec 
428-446,  and  will  not  be  further  considered  here.  The  subject  of  municqwl 
bonds  divides  itself  into  two  great  beads:  1.  The  power  to  issue;  and  2.  The 
righto  of  holders. 

L  Power  to  lasui. — Under  this  head  we  propose  to  consider  all  the 
eflsomtiiili  to  the  issuance  of  a  valid  municipal  bond.  To  anthoriae  a  nmni- 
clpal  corporation  to  issue  ito  bonds,  there  must  be  either  an  express  l^gislativa 
gtant,  or  an  implied  anthori^  from  some  other  power  granted  to  it.  Bonds 
issued  without  such  authori^  are  absolutely  void,  and  it  is  therefore  impor- 
tant to  inquire  when  authority  will  be  implied  from  a  grsnt  of  geoersi  or 
other  powers. 

The  right  to  issue  negotiable  bonds  is  always  dependent  upon  a  power  to 
borrow  money,  but  it  does  not  follow  that  every  power  to  borrow  indndea 
Mthority  to  issue  such  bonds.    It  beoomes  necessaiy,  therefore^  to  conaidwy — 
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1.  Hw  power  to  borrow  money;  and  2,  Haying  power  to  borrow, 
implied,  whetber  a  power  to  iasae  negotiable  bonds  will  be  implied. 

ImpBed  Power  to  Borrow,  —  Upon  the  question  of  implied  power  to  botrow 
oioney,  two  distinct  cltsses  of  cases  may  arise:  1.  Where  the  charter  oonfars 
only  ordinary  municipal  powers;  and  2.  Where  the  charter  or  statute  oonfers 
powers  or  imposes  duties,  in  addition  to  the  grant  of  ordinary  corporate 
powers,  of  such  a  character  that  their  purposes  cannot  be  fulfilled  by  the 
exereiae  of  the  ordinary  revenue  provisions,  because  of  their  requiring  the 
immediate  expenditure  of  large  sums  of  money. 

On  the  first  question  there  is  a  direct  conflict  both  in  the  authorities  and  in 
the  opinions  of  the  anthers.  In  order  to  obtain  the  means  to  carry  on  the 
erdinaiy  functions  of  a  local  government,  municipalities  have  a  delegated 
power  to  levy  taxes.  It  would  seem,  therefore,  that  with  this  means  of  rais- 
ing money  for  these  purposes,  the  existence  of  an  implied  power  to  borrow 
and  issne  bonds  to  obtain  money  for  the  same  purposes  is  very  appropriately 
questioned.  In  the  present  state  of  the  authorities,  however,  the  question 
must  be  considered  an  open  one.  A  full  discussion  and  statement  of  the  de- 
cided cases  will  befoundinthenoteto^ofiibo/CfttZttootAev.  Mayor  qf  CkSB- 
tothe,  30  Am.  Dec.  190-194. 

The  seoond  question  is  not  encumbered  with  any  serious  conflict.  It  is 
admitted,  even  in  the  cases  which  deny  an  implied  authority  from  a  grant  of 
general  powers,  that  express  authority,  either  in  the  charter  or  by  special 
statute,  to  perform  acts  which  require  the  expenditure  of  sums  of  money 
which  the  ordinary  revenue  provisions  wiU  not  permit  of,  will  authorize  the 
municipality  to  bonow  money  for  such  purposes:  See  the  note  to  ^ani  q/ 
<Mlkothe  V.  May&r  qf  (MUeothe,  30  Am.  Dec  190;  and  Ganue  v.  ClarheaviUe, 
6  DilL  166;  Mayw  v.  JKoy,  19  WalL  468;  HaebetUtaum  v.  8<^waekhamer,  37 
N.  J.  L.  191. 

Jmpikd  Power  to  leeue  Negotiable  Bonds, — It  does  not  follow  from  the  fact 
that  a  municipal  corporation  has  power  to  borrow  money,  that  it  has  also 
power  to  issue  its  negotiable  securities  for  the  sums  borrowed.  This  depends 
to  a  great  extent  upon  the  charter  or  statute. 

The  ground  has  been  broadly  taken,  that  for  debts  and  obligations  lawfully 
created,  any  corporation,  public  as  well  as  private,  has  the  implied  authority, 
unless  prohibited  by  statute,  charter,  or  by  law,  to  evidence  the  same  by  the 
execution  of  a  bill,  note,  bond,  or  other  contract,  and  to  secure  the  same  by 
a  mortgage,  pledge,  or  other  proper  disposition  of  its  property;  that  power  to 
ootttract  a  debt  carries  with  it  the  power  to  give  a  suitable  acknowledgment 
of  it,  and  there  is  no  rule  of  law,  in  the  absence  of  a  statute,  limiting  the 
length  of  the  credit:  MutdcipdlUy  v.  MeDonough,  2  Rob.  242;  Bony  v.  Mer^ 
ehanta'  £aep.  Co.,  1  Sand.  Ch.  28a 

Bnt  the  implication  of  power  to  issue  negotiable  securities  must  arise  fairly, 
as  a  necessary,  or  at  least  a  reasonable,  means  of  executing  the  particular 
power  to  which  it  is  claimed  to  be  incidental  The  power  will  generally  be 
implied  from  express  or  clearly  implied  power  to  borrow:  WiUiameport  r^  Com- 
numweaUh,  84  Pa.  St  487;  CommonwedUk  v.  PUtetmrgh,  34  Id.  496;  Rogere  v. 
Burlington,  3  WalL  654;  Milner  v.  Penaaeola,  2  Woods,  632;  Railroad  Co.  v. 
EoaneviUe,  15  Ind.  396;  though  the  statute  may  be  so  constructed  as  to  show 
that  the  legislative  intent  was  that  the  loan  should  be  paid  directly  through 
the  means  of  taxation. 

Power  to  issue  negotiable  bonds  in  payment  of  its  subscription  to  a  railroad, 
which  the  town  was  authorized  to  make,  will  not  be  implied,  where  a  mode 
3C  payment  of  the  loan  through  taxation  it  provided  in  the  statute:  (Treat  v« 
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Djfenbmrg,  2  Flipp.  477.  Thiu  where  the  law  anthorued  a  anbattriyUun  to  » 
railroad,  lid  gave  power  to  assess  and  ooUect  a  tax  at  the  election  of  the  tax- 
payers, and  provided  no  other  mode  of  payment,  bnt  further  provided  for  the 
issnance  of  stodk  to  persons  paying  taxes,  it  waa  held  that  the  power  to  iasoo 
negotiable  bonds  ooold  not  be  implied:  WelU  ▼.  Svperviaors^  102  U.  &  634.  An 
act  anthorising  a  city  to  sabeeribe  for  railzoad  stock,  and  "to  lay  and  oolleei 
taxes  to  pay  interest  on  bonds  that  may  be  issoed,'*  oonfers  no  anthocity  ta 
isBoe  bonds,  and  bonds  issued  with  no  other  snthority  are  Toid:  IlUau  v. 
Tennestee  C,  B,  B.  Co,,  11  Lea,  829.  An  act  anthoriiing  a  "atrip of  oonnticy  ** 
to  vote  taxes  on  itself  does  not  empower  it  to  issue  bonds:  O^dea  v.  Dmriam 
Co.,  102  U.  S.  634. 

hk  Missouri  it  la  held  that  in  purananoe  of  the  general  practice  under  such 
legislation,  authority  to  subscribe  in  aid  of  internal  improvements  implisa 
authority  to  issue  bonds:  Gaim  v.  CktrhaaU,  6  DilL  165.  It  was  held  in 
8e^beri  v.  PUUtmrgh,  1  WaU.  272,  that  authority  to  subscribe  to  a  railroad, 
"  as  fully  as  any  individual,"  authorised  the  issue  of  negotiable  bonds.  But 
see  eonirat  Otbrieke  v.  PiUdmrg,  1  Pittsb.  Rep.  528.  In  Adamt  v.  Lawrtmof 
Oo.f  2  Id.  60,  it  was  held  that  a  county  might  issue  bonds  under  anthority  in 
a  charter  to  subscribe  in  aid  of  a  railroad,  and  providing  that  "when  bonde 
are  given,  the  same  shall  not  be  sold  at  less  than  par,'*  etc.:  In  Me^ferr,  Jf«s> 
caUne,  1  Wall  884^  the  implication  was  upon  a  power  "  to  borrow  moaej,"' 
oonpled  with  a  general  law  anthorising  railroads  "reoeiving  bonds  of  any 
eity "  to  sell  them  at  a  discount.  In  JRogera  v.  ^arfiii^^eon,  3  Id.  654^  and 
MUchell  V.  BurUngkmt  4  Id.  270,  the  implication  was  upon  a  power  "to> 
borrow  money  for  any  publio  purpose.** 

Coment  qf  Munie^alUy,  —  Whether  the  consent  of  the  municipality,  or  of 
the  people  constituting  it,  is  necessary  to  the  issnance  of  bonds,  is  in  each 
ease  simply  a  question  of  the  power  of  the  legislatare  to  impose  the  partien- 
lar  burden.    This  matter  is  now  generally  regulated  by  state  oonatitntaona. 
Many  states  have  adopted  laws  prohibiting  special  legislation,  which  operate- 
so  that  the  legislature  can  enact  laws  only  which  apply  to  all  municipalities^ 
and  serve  to  equalize  the  burdens  of  local  government.    The  question  of  thA- 
power  of  the  legislature  to  impose  burdens  on  municipalitiea  is  fully  dis- 
cussed in  the  noto  to  Hiubrcmck  v.  MUwauhee,  80  Am.  Dea  731-733.    The  rule- 
of  Mr.  Justice  Cooley,  which  seems  sustained  by  the  weight  of  anthority,  i^ 
that  while  the  legislature  may  compel  municipalities  in  the  discharge  <tf  their 
functions  as  local  governments  to  make  contracts  and  dischaige  them,  it  has 
no  power  to  compel  them  to  assume  obligations  not  within  the  ordinary  f  nno- 
tions  of  municipal  government;  that  the  corporators,  as  to  matters  beyond 
the  powers  of  the  local  government,  determine  for  themselves  question* 
whidi  arise  for  their  action  just  as  the  members  of  a  private  corporation  da 
The  state,  in  such  cases,  may  remove  restrictions  and  permit  action,  but 
cannot  compel  it:  Cooley  on  Constitutional  Limitations,  230;  231;  see  (Ho9 
Co.  V.  Baldwin,  111  U.  S.  1. 

PurpoM  must  be  PubUc  —  A  municipal  promise  to  pay,  and  liability,  csn  b» 
founded  only  on  power  to  tax,  and  the  power  of  taxation  which  is  delegated 
to  mxmicipalities  can  be  exercised  alone  for  public  purposes:  Loan  AsB^n  v. 
Topeka,  20  WalL  655.  The  citisen  cannot  be  called  upon  to  contribute 
towards  paying  the  expenses  of  his  neighbor's  private  enterprise,  however 
much  the  municipality  may  be  benefited  thereby.  This  principle  is  univer- 
sally accepted  as  correct,  and  the  difficulty  is  found  in  its  application  t» 
particular  cases. 

In  speaking  of  the  power  to  levy  taxes,  Judge  Black,  in  SharfUmyt,  Mtqf9r^ 
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21  Pa.  St.  147,  S.  C,  59  Am.  I>ec  759,  gives  a  most  comprehensive  definitiaii 
of  what  is  a  public  purpose.  He  says:  "Taxes  may  be  imposed  for  roads  of 
all  kinds,  canals,  and  bridges,  that  there  may  be  facilities  for  transportation 
of  freight  and  for  travel;  for  public  schools  or  colleges,  that  the  people  may 
be  educated;  for  public  libraries,  that  their  means  of  improvement  may  bo 
increased;  for  the  poor,  the  dumb,  the  blind,  the  insane,  lest  they  suflfer  from 
want;  ff^  the  police  of  the  state,  in  regulations  for  the  preservation  of  health 
or  the  detection  of  crime;  for  courts  of  law,  that  individual  rights  may  bo 
protected  and  enforced,  and  that  crime,  when  detected,  may  receive  its  fitting 
punishment;  for  the  preservation  of  peace  and  the  protection  of  the  country 
from  foreign  enemies;  to  aid,  encourage,  and  stimulate  commerce,  domestic 
and  foreign,  by  the  establishment  of  mints,  postal  systems,  and  maintenance 
of  navies,  to  keep  open  the  highway  of  nations;  to  encourage  dtisens  in  the 
defense  of  their  country  by  suitable  rewards  and  mementoes  for  past  services 
in  times  of  war,  or  by  bounties  for  enlistment  for  future  services,  and  for  tiie 
ptomotion  of  arts  and  sciences."  Among  others,  the  following  have  been  de- 
dared  to  be  public  purposes:  Construction  of  streets:  JRogera  v.  Burlington,  3 
WalL  362;  HarnmeU  v.  Philadelphia,  65  Pa.  St.  165;  plank  roads:  Miiehell  v. 
Bwrtimgttm,  4  WalL  270;  Larned  v.  Burlinffton,  4  Id.  276;  St,  Joseph  Tp, 
V.  Roffen,  16  Id.  644;  drains  and  levees:  Daily  v.  8wope,  47  Miss.  367;  ifo- 
QhK  V.  Matthias,  21  Ark.  40;  Richardson  v.  Marks,  16  La.  Ann.  429;  Egyptkm 
L,  Co.  T.  Hardin,  27  Mo.  495;  ffagar  v.  Supervisors,  47  CaL  222;  eonira:  Ati" 
demon  v.  Draining  Co,,  14  Ind.  199;  Sessions  v.  OronleSnion,  20  Ohio  St.  349; 
markets:  State  v.  Madison,  7  Wis.  688;  town  halls:  Ghreefy  v.  People,  60  IlL  19; 
public  schools  and  colleges:  Merrick  v.  Amherst,  12  Allen,  500;  Marks  v.  Par* 
due,  ZJ  Ind.  155;  HensU^y.  People,  84 IlL  544;  Oordonv.  Comes, 47  N.  Y.  613; 
bridges:  BurUngton  v.  Beasleif,  94  U.  S.  314;  County  Commissioners  v.  Chandler, 
96  Id.  205;  Uniled  States  v.  Dodge,  110  Id.  156  (wagon  bridge);  though  they 
are  toll  bridges:  County  Commissioners  v.  Chandler,  96  Id.  205;  providing  for 
sewerage  in  towns  and  cities:  Williams  v.  Bruce,  5  Conn.  190;  BoUon  v.  Shaw,  1 
Met.  120;  St.  Louis  v.  Deters,  36  Mo.  456;  Stroud  v.  Pennsylvania,  61  Pa.  St  255; 
for  water- works:  State  v.  Babcoek,  19  Neb.  230;  Stein  v.  Mobils,  24  Ala.  591; 
^ome  V.  Cabot,  28  Ga.  50;  HaU  v.  Houghton,  8  Mich.  458;  Sala  v.  New  Orleans, 
2  Woods,  188;  fire-engines  and  apparatus:  Peop^  v.  Breshire,  80  lU.  423; 
BtVinsony.St.  Louis,28Mo.  488;  MdU  r.  Oleason,  11  Wis.  470;  and  for  the 
purchase  and  maintenance  of  cemeteries  and  parks:  Park  Commissioners  v. 
Detroit,  28  Mich.  228;  St.  Louis  v.  Oriswold,  58  Mo.  175.  Provision  for 
bounties  to  encourage  enlistment  in  the  army  in  time  of  war  has  been  held  a 
public  purpose:  Booth  v.  Woodbury,  32  Conn.  128;  Mouiton  v.  Raymond,  60 
Me.  121;  State  v.  Richland,  20  Ohio  St.  362;  Broadhead  v.  MUwaukee,  19  Wis. 
624.  Bonds  for  aid  of  a  state  reform  school  were  held  to  be  for  a  public  pur* 
pose:  Livingston  V.  DarUngton,  101  U.  S.  411. 

Among  the  most  important  questions  which  have  attracted  the  attention  of 
the  courts  in  late  years  is  that  of  municipal  aid  to  railroad,  canal,  and  simi- 
lar public  corporations.  The  courts  have  almost  universally  held  such  aid  to 
be  for  a  public  purpose.  An  exhaustive  discussion  of  this  topic  will  be  found 
in  tho  note  to  SJuxrpless  v.  Mayor,  55  Am.  Dec.  782-790.  A  mining  corpora- 
tion, with  railroad  privileges,  was  held  to  be  within  the  law  permitting  aid  to 
railroads:  Randolph  v.  Post,  93  U.  S.  502.  Authority  to  aid  a  railroad  includes 
authority  to  aid  in  building  its  depots  and  side-tracks:  Rock  Creek  v.  Strong, 
96  Id.  271;  and  even  machine-shops:  Jarrolt  v.  Moberly,  5  Dill.  353.  Au- 
thority to  build  markets,  halls,  and  necessary  public  structures  was  held  not 
to  authorize  the  purchase  of  land  to  aid  a  railroad:  Lewis  y.  Shreveport,  3 
Woods,  205. 
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BoDds  for  developing  fhe  natanl  resonzon  of  aoty  for  mmmfaetaiing 
{nupoflfls  an  held  to  be  for  a  pablio  pnzpoee:  Baekett  ▼.  Ottawa^  99  U.  8.  M. 
It  is  held,  however,  in  eevenl  otaea,  that  a  donation  to  an  individoal  or  ecr- 
poration  to  develop  the  water-power  faeilitiea  of  the  city  ia  not  a  pviblio  por- 
poee  within  anch  meaning.  The  ooort^  in  YTetimer  v.  DomgiaaB,  64  X.  T.  91, 
aay  that  the  benefit  or  convenienoe  to  the  pnblio  mnat  be  direct  and  inimedi- 
ate  from  the  pnrpoae  to  which  the  aid  ia  given;  and  that  if  mevelj 
•qnential,  aa  here  by  the  inereaae  of  faotoriea^  popolatian,  traffio  by 
«ta,  however  beneficial,  the  porpoae  ia  private^  and  bonds  iaaoad  far  aadi  a 
porpoae  axe  void:  Ottaimar.  Catty,  lOBU.  &  110;  MaAery.  OOamn,  U4  SL 
669. 

'Where  grist-milla  are  declared  to  be  pabliemifla,  and  to  bennderlegiiilalive 
control,  it  ii  held  that  aid  to  them  ia  for  a  pnblio  porpoae:  BurSmffkm  t.  Bea^ 
ley,  94  U.  S.  310;  Ouermey  v.  Burlmgim,  4  DilL  372;  bnt  where  tfaoy  ace  no* 
BO  declared  to  be  pnblio  milla,  the  mle  ia  otherwise:  Otbonm  v.  Adamt,  109 
U.  8.  1;  State  v.  Adame,  15  Keb.  368;  AUen  v.  Jay,  60  Me.  124.  Where 
pablio  milb  exist,  aid  to  improve  water  faeilitiea  for  anch  mills  is  for  a  pab- 
lio porpoae:  Blatrr.  CmamgCo,,  111  U.  8.  863. 

Among  porpoaea  which  have  been  declared  to  be  private  are  the  following: 
Private  mannfaotoriea:  Loan  Aee'n  v.  Topeba,  20  WaU.  665;  PaHbenbmryr, 
Brown,  106  U.  S.  487;  thoogh  for  mannfactoring  bridges  to  be  need  in  the 
locality:  Cfommerdal N.  Bankv.Iowa,  9Ean.  389;  8.  C.,2DilL  363;  rolling- 
miUa:  Cole  v.  La  Orange,  113  U.  8.  1;  aid  to  peraona  whoae  prop<irty  has 
been  homed  to  enable  tiiem  to  reboild:  Feidman  v.  Oharkttom  C  Co,,  23 
8.  0.  57;  8.  0.,  55  Am.  Rep.  6.  Aid  to  a  private  college  was  h^d  not  to  be 
for  a  public  porpoae:  Curtie  v.  Whipple,  24  Wis.  350. 

Cona^Mionai  ProhOdikme  and  Seatrkikme,  —The  oonstttotional  ptohiUtioa 
against  taking  private  property  for  pablio  oae^  etc.,  doea  not  operate  to  prohibtft 
mnnicipal  aid  to  railroada  or  other  aimilar  poblio  objecta:  Queenebury  v.  ^tlesr, 
19  WalL  94;  and  ao  of  the  prohibitiona  against  depriving  a  penon  of  his 
property  withqvit  doe  process  of  law:  Toemehip  Pme  Orooe  v.  TakoU,  19  Id. 
679;  or  against  impairing  the  obligation  of  oontracta:  McCoy  ▼•  WaeUagion 
Co.,  3  WalL  Jr.  381.  So  a  proviiian  that  taxation  ahall  be  oniform  does 
not  render  a  atatote,  giving  aid  of  this  kind,  onoooatttotional:  TowmMp  Phm 
Vrooe  V.  TalooU,  19  WaU.  679.  Theae  pointa  are  all  folly  diaonaaed  in  the 
note  to  ShelbyviUeB.  R.  Co,  v.  Mayor,  59  Am.  Dec.  782-79a  In  Sherman  Co, 
V.  Simonde,  109  U.  8.  735,  the  coort  hold  that  an  act  anthorising  the  iaaoanoa 
«f  bonds  for  its  indebtedness  does  not  violate  a  constitatunial  provisioa  that 
the  legisUtore  shall  paaa  no  act  oonleiring  corporate  powera,  or  tiiaft  it  ahall 
pass  no  local  or  apecial  lawa  confening  cnany  occpocetioa  any  exdnaive  priv* 
ilege,  immonity,  or  franchiae. 

An  act  aothcrizing  the  issoe  of  bonds  withoot  an  eleotinn,  contrary  to  the 
eonstitotional  prohibition,  is  void:  HIU  v.  Mempikie,  28  Fed.  Rep.  672.  As  te 
what  is  a  snfficient  vote  onder  varioos  oonstitntional  andatatntoicy  proviaiona, 
moo  poet,  "Conditiona  Precedent.'' 

When  the  oonatitation  empowera  the  legialatora  to  restrict  the  loaning  of 
credit  of  citiea,  an  act  ia  not  in  conflict  with  the  conatxtation  which  anthor- 
tcea  a  aobacription  without  limit,  aa  the  city  and  railroad  may  agree:  SmSA 
V.  Fond  du  Lac,  8  Fed.  Rep.  289;  &  C,  10  Biaa.  418.  Where  the  oonsiitn- 
tion  prohibits  donations  without  an  election,  and  providea  that  when  made 
they  are  not  to  exceed  ten  per  cent  of  certain  valnea,  bnt  that  by  a  two- 
third  vote  they  may  be  increased  &7e  per  cent,  this  will  not  aothoriaa  a  aob- 
acription withoot  legislative  aid;  and  it  ii  farther  held  that  the  fact  that  the 
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legisIataTe  anthoriaes  the  tea  per  cent  donation  will  not  entitle  the  mnaioi* 
pelity  to  add  the  fi^e  per  cent  without  legisLatlTe  authority.  This  is  a  mera 
restriction  on  the  legislative  powers  of  the  state,  and  not  an  enabling  pro- 
Tision.  The  l^gislatare  may  grant  this  much  power,  bat  no  more:  Dixoi^ 
Oountif  V.  Fkldf  111  U.  S.  83.  A  oonstitational  prohibition  against  "  becom« 
ing  a  stockholder  in  any  ooiporation,  or  loaning  credit  to  it,"  prohibits  th» 
isBoaace  of  beads  for  the  purchase  of  land  to  be  given,  whether  as  a  donation^ 
lease,  or  sale,  to  a  corporation:  JarroU  v.  Mdberly,  103  Id.  680;  S.  C,  6  DilL 
253.  A  provision  that  the  state  shall  never  loan  its  credit  to  aid  a  private 
individual  or  corporation  applies  only  to  the  state^  and  not  to  municipal,  cor- 
porations: JRaUroad  Co.  v.  Otoe,  16  WalL  678.  • 

Bonds  issued  by  county  commissioners  appointed  by  the  legislature  are  not 
void  under  a  statute  which  provides  that  all  county  officers  shall  be  electeds 
Shebofgan  Co.  v.  Parker,  8  WalL  96. 

In  a  number  of  the  states,  the  conurtitutions  absolutely  prohibit  or  limit  the 
amoont  to  which  the  credit  of  municipal  corporations  may  be  pledged  by  the^ 
issue  of  bands. 

Same — Effed  ypon  BxigUng  Power —  VeaUd  Bighte  under  SubecripUon,  — la 
considering  the  power  to  issue  municipal  bonds,  and  their  validity  or  invi^ 
Udity  according  to  the  existence  or  want  of  power,  the  question  constantly 
arises  as  to  the  effect  of  constitutional  limitations  or  restrictions  which  ara 
made  after  the  power  to  issue  the  bonds  has  been  given. 

The  rule  to  be  gathered  from  the  authorities  is,  that  if  the  restriction  ia 
directed  to  legislative  action  only,  it  is  merely  prospective, —  it  limits  only  tha 
future  action  of  the  legislature;  whereas  if  it  is  directed  to  the  municipality, . 
the  power  which  has  been  given  is  limited  or  abrogated,  as  the  case  may  be^ 
if  no  vested  right  has  been  acquired:  Burroughs  on  Public  Securities,  458. 
The  reason  for  this  rule  is  apparent.  In  the  instance  first  stated,  the  restric- 
tion 18  upon  the  legislature  to  pass  future  acts,  and  leaves  the  former  statutea 
in  force.    In  the  latter,  the  act  itself  is  in  effect  repealed. 

In  Caee  ComOy  v.  DilUm,  2  Ohio  St.  607,  the  legislature  authorized  tha 
issuance  of  bonds,  upon  a  vote  of  the  people.  Before  the  vote  was  taken, 
the  people  ratified  a  constitution  which  provided  that  "the  legislature  shall 
never  aathorize  any  county,  etc.,  to  become  a  stockholder  in  a  corporation,  or 
to  loan  its  credit  in  aid  of  it.'*  The  court  held  that  bonds  issued  upon  a  vote 
taken  after  the  ratification  of  the  constitution  were  valid,  upon  the  ground 
above  stated.  This  decision  is  followed  in  State  v.  Macon  Co.,  41  Mo.  543; 
State  ▼.  SuUioan  Co.,  51  Id.  522;  Thomaa  v.  Scotland  Co.,  3  Dill.  7;  and  in  the 
United  States  supreme  court,  in  Randolph,  Co,  v.  Post,  93  U.  S.  502;  CaUawajf 
V.  Potter,  93  Id.  567;  Henry  Co.  v.  Nicolay,  95  Id.  619;  Fabfield  v.  Gallatin,  100 
Id.  47;  LouieaUe  v.  Savinffe  Bank,  104  Id.  469;  MouUrU  Co.  v.  Fairfield, 
105  Id.  370;  Bedrock  v.  Henry,  106  Id.  596;  Supervisore  v.  Oalbraith,  109 
Id.  214.  In  a  number  of  cases  where  a  subscription  and  the  issue  of  bonds 
without  a  vote  was  authorized,  and  thereafter,  and  prior  to  the  issue  of  the 
bonds,  the  people  adopted  a  constitutional  amendment  providing  that  the 
legislature  should  be  prohibited  from  empowering  municipalities  to  issue 
bonds  without  the  holding  of  a  municipal  election,  it  was  held  that  the  con* 
stitutioaal  provisioa  was  prospective,  and  did  not  invalidate  bonds  issued 
without  a  vote,  upon  authority  given  prior  to  the  constitutional  amend- 
ment: Nkohy  V.  8L  Clair  Co.,  3  DilL  163;  Poeterv.  CaUawQy,Zldu  200; 
Scotland  Co.  v.  Thanuu,  94  U.  S.  682;  Caae  Co.  v.  Jordan,  95  Id.  273| 
Jliaeon  Co.  v.  Shorn,  97  Id.  272;  Schuyler  Co.  v.  Thomas,  98  Id.  169;  Caea  Co. 
V.  GOZett;  100  Id.  685;  LoiManay.  Taylor,  105  Id.  454;  Bails  Co.  r.Dougtaee^ 
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106  Id.  788.  When  liie  stetato  MitiiQriaBd  the  imuiioe  of  baoda,  and  fSbm 
Ufwj  of  a  tax  to  pay  for  thorn,  it  was  hold  that  a  oonatHntioiial  amwidinwM^ 
lindting  tho  indobtodiiflii  whidi  legialatnrQa  might  antfaoriao  oowntioo  to 
inonr,  adoptod  after  the  atatato^  woold  not  iavalidato  bonda  aobooqvontly 
iasood  under  anthority  of  the  statato:  MotOtrie  Co.  ▼.  Falrfleki,  105  Id. 
370.  When  the  oonstitDtional  amendment  forbid  the  legialataro  to  aa- 
thoriae  ooontioa  to  pledge  their  oredit  for  more  than  eighty  thonaand 
doUan,  it  waa  held  that  a  ooonty  oonld  have  the  advantage  of  botli  a  anb. 
acription  anthoriaedy  bat  not  oonaommated,  before  the  amendment^  and 
the  oighty  thoniand  doUara  pronded  for  by  the  amendment:  Mcmi- 
hie  Co,  r.  Fair/ad,  106  Id.  87a  In  MouUHe  Co,  r,  iKoeftM^ftam  T.  C.  Bank, 
92  Id.  631,  it  appeared  that  a  anbaoription  waa  anthoriaad,  and  bonda 
ordered  to  be  iaaned,  npon  opening  of  traffio  on  the  nulioad  to  be  aided. 
Before  traffio  waa  opoied  and  the  bonda  ianied,  a  oonatitational  amendment 
was  adopted  which  prohibited  the  legialatoie  from  anthorixing  nmnicipal 
oorporatiotta  to  lend  their  aid  to  raalroada.  The  bonda  iamied  thereafter  woe 
held  YaHd.  A  law  aathoriong  the  iaane  of  bonda  and  levy  of  n  tax  ia  not 
aflfocted  by  a  oonatitatianal  amendment  Umxting  taxation;  JferdbonCt'  i^o- 
thmdBankr.  Jfffwmm Co,,  1  MoAr.  366;  8.  O.,  6 IKQ.  3ia 

Aa  abore  atated,  the  rale  i%  that  when  oonatttntianal  proriaione  are  aimed 
direody  at  the  mmiioipaUty,  the  power  given  by  atatnte  ii  limited  or  abro- 
gated, aa  the  oaae  may  be^  if  no  Toatod  ngut  haa  been  aoquired,  — that  ia  to 
oay,  if  there  haa  been  no  aetoal  oontraot  or  aabaoription:  AwpinwaU  t.  Damm 
Co,,  22  How.  364;  Wad&wor^  r.  Snperviaon,  102  U.  &  684.  The  qneetio^ 
then,  ariaea  aa  to  iHiat  taa  aabaoription  nnder  an  enabling  act,  eo  that  it 
not  be  affBofced  by  fatare  l^gialation.  In  the  two  oaaea  joat  cited,  it 
held  that  a  rote  in  favor  of  aabaoription  did  not  ocmatitate  a  contract;  that 
until  the  aabaoription  waa  aotoally  made^  the  oontraot  waa  ezecntoiy:  Obi»- 
ooftl  T.  8a9kig$  Skmk,  02  Id.  626.  In  another  oaM\  the  town  waa  anthoiind 
to  aid  a  railroad  company  by  iaRM  of  bonda,  npon  a  vote  of  the  raajortty  of 
eleotora»  the  aid  to  be  given  npon  oompktiQn  of  the  road.  Before  the  road 
waa  oomploted,  a  oonatitatioiial  amendment  prohibiting  anbecriptiona  by 
towna  in  aid  of  railway%  with  a  proviao  proteoting  anfaeoriptiona  anthoraDd 
by  enating  Uw%  waa  adopted.  It  waa  hold  that  the  more  vote  of  the  town 
did  not  oomatitnte  aneh  a  aabaoription  aa  waa  protected,  and  bonda  tiiaraaffear 
iaaned  were  held  void:  FaiifM  t.  GaOaltm  Co.,  100  Id.  87.  A  town  waa 
anthoriaad  to  aid  n  railway  con^any  by  the  iaane  of  ita  bonda,  on  oonditioii 
that  the  railroad  ahonld  be  located  and  oonatracted  throng  n  oartain  vilft^e 
in  aaid  town  before  the  bonda  ahoold  be  delivered  to  aaid  company,  or  oold. 
Under  thia  anthocity,  oommiaaionera  were  iqppointed,  iriio  made  n  oontiaol 
with  the  company  to  aabaorihe  for  atock,  and  pay  by  the  iaaneof  bonda  when 
the  condition  waa  performed.  The  bonda  were  then  iaaned,  and  plaoed  in 
the  handa  of  a  third  party,  to  be  delivered  to  the  company  if  the  rood  waa 
completed  aa  apeoified.  Prior  to  the  oompletion  of  the  road,  an  amanded 
oonatitation  waa  adopted,  which  prohibited  towna  from  benmning  the  ownera 
of  atock  in  any  corporation.  It  waa  held,  nnder  tfaeae  oironmatanoai^  that 
no  oontraot  had  been  made^  and  that  if  the  bonda  were  delivered  after  ancb 
oonatitational  amendment  they  were  void:  MaOnad  Compaq  v.  Fakomar,  109 
U.  a  821;  Falamerr,  B,SJ,  R.  R.  Co,,  09  K.  Y.  491. 

An  aetoal  mannal  aabaoription  on  the  hooka  of  the  oompany  to  whom  aid 
ia  extended  ia  not  eaaentiel  to  oonatitnte  a  oontraot^  the  oWigatinn  of  wUdh 
cannot  be  impaired:  NugnA  v.  PMaom  Co.,  19  WaU.  841.  And  aee  Cam  Co. 
▼.  MfaM;  100 U.  a  666;  Solet Ob.  V.  IFfaler^  112 Id.  88&    Unathe 
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tiona  or  ordinances  of  a  municipality  will  be  treated  as  a  saUseriptfam  wbeaao 
intended,  and  upon  acceptance,  will  constitote  a  oontFaet:  MMMe  Oa,  ▼.  ScMh 
o^yv  Bank  02  U.  S.  631;  Saemmmlo  t.  Grk,  7  GsL  419;  Cflarh  Co.  ▼.  Pari$ 
fr.  Af,  K,  Co.,  11  B.  Man.  143;  Weatem  Sati^  Fund  Socie^  v.  PhUadaj^da, 
31  Fa.  SL  174.  Where  the  statnte  so  provides^  and  it  may  do  so,  a  vote  of 
the  people  in  favor  of  a  sabseriptiaii  may  constitate  a  contract:  ikui  Lineoin 
▼.  Davenporif  94  U.  8.  301;  People  t.  Oommisehnere,  2  CoL  360.  There  is  ne 
lesiriotian  (of  coDxse^  in  the  aheenoe  of  a  oonstitatianal  provision)  upon  the 
power  of  the  l^gislatore  to  dedare  what  shall  amount  to  a  sabooription:  ikui 
JUaeofia  t.  J)a9enpoft,  etipnu 

Same  —  ComeoBdaUom   qf  OorporaHoM,  MffetL  ^.  — Where   a   snoserip- 
tioa  has  been  made  to  one  coiparation,  and  thereafter  the  corporation  to 
whom  the  aid  was  granted  consolidates  with  another,  it  becomes  a  qnes- 
tion  whether  the  consolidated  company  is  invested,  as  far  as  concerns  snoh 
snbscription,  with  the  rights  of  the  old  company.    It  is  held  in  Shielde  ▼.  Okio^ 
95  U.  8.  819,  that  a  consolidated  company  has  only  snch  powers  and  rights  as 
are  given  in  the  act  creating  it.    Unless,  therefore,  the  act  anthorising  the 
consolidation  invests  it  with  the  rights  of  the  old  corporation,  it  can  have  ne 
interest  in  snch  snbscription.    If  it  is  invested  with  the  ri^^ts  of  the  old  cor- 
poration, it  takes  snch  rights  as  the  latter  had.    I(  therefore,  the  subscription 
was  not  an  ezecnted  contract  creating  a  vested  rights  the  consolidated  com- 
psny  would  not  be  authorised  to  receive  bonds  under  the  subscription,  and 
it  follows  that  if  the  M  corporation  had  acquired  a  vested  right  to  have  the 
bonds  issued  to  it,  such  right  would,  under  the  oircumstsnces,  pass  to  the 
new  corporation:  Nugent  v.  Supenrieore^  19  WalL  241;  Manh  v.  FulUm,  10 
Id.  682;  Harekman  v.  Baiee,  92  U.  &  575;  Scotland  v.  Thmnae,  94  Id.  682; 
EaaiLimiolnY.  Detea^ort,  9^ IdL  801;  ffeiuyCo.  v.  Nicola^,  95  Id.  619;  Ba^ 
Co,  V.  ran  iSidU^  96  Id.  675;  BaCeeCo.  v.  ITJalerf,  97  Id.  83;  Schuyler  Co,  v. 
Tkmuu^  98  Id.  169;  WUeon  v.  Bakammaea,  99  Id.  499;  Empire  v.  DaarUngkm. 
101  Id.  87;  jroKuAa  v.  Hcmard^  102  Id.  81;  MenaOia  v.  Bernard,  103  Id.  81; 
Nem  Bngah  v.  CanMa  L  Co.,  106  Id.  73;  ddcbanOng  v.  Carpenter,  106  Id. 
663. 

CcuMkme  Preoedkng  letme.  — In  nearly  all  of  the  statutes  authorising  the 
issuance  of  municipal  bonds  will  be  found  provisions  directing  the  perf orm- 
snoe  of  oertain  acts  before  the  bonds  can  issue.  Veiy  generally,  an  election 
to  asoertain  the  sense  of  the  people  is  required.  And  again,  as  a  snbstitate^ 
the  written  assent  of  tax-payers  is  made  necessary.  So^  often  the  statnte  re- 
quires that  the  road  shall  be  located  or  fluished.  Until  the  performance  of 
the  conditions  so  provided,  the  officers  have  no  power  to  aet^  unless,  of  courss^ 
the  provisions  of  the  statnte  are  merely  directory,  and  not  mandatory. 

1.  Bktikm. — Where  an  election  is  required,  the  officers  of  the  municipalily 
cannot  act  at  all  without  it.  Their  acts  without  it  are  void  for  want  of  juris- 
diction: Lewie  Y.  Bourbon  Co.,  12  Kan.  186;  ChtffB.  B.  Co.  v.  MkmdCb.,  12 
Id.  234.  Where  the  statnte  provided  that  the  proposition  "may "  be  sub- 
mitted to  a  vote  of  the  people^  this  was  construed  to  mean  *'  must  "t  BiteMe 
Y.FranklimCd.,22WeBad.eiIi  XeaoemooHA  v.  P/olfe,  42  Mo.  17L  Where  the 
doly  authorised  officers  are  proceeding  to  act  without  the  vote  required  by 
Uw,  tax-payers  need  not  wait  until  the  bonds  are  called  for  or  issued,  but  may 
at  once  enjoin  their  issuance:  Wineion  v.  Tenneseee  A  P.  B.  B.  Co.,  57  Tenn. 
60.  When  at  an  election  properly  held,  the  proposition  to  issue  bonds  was 
tejeeted,  it  was  held  that  the  foundation  of  the  proceeding  was  gone^  and  that 
any  atten^  to  proceed  further  would  be  ineffective,  and  that  bonds  imed 
voold  be  void:  CommMmtn  v.  l^kyer,  94  U.  8.  641. 
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A  refonl  at  one  elactioii  woold  not  probiUt  a  aeoond  ■nlnniMBfln  of  tho 
propontion  to  a  Tota,  and  bonds  iaraod  under  antliority  of  the  iMiwit  given 
at  the  Moond  election  woold  be  valid:  Stipmvkon  t.  OalbraiA,  99  Id.  214t 
SodOyv.  IiewL<mdon,  29  (kwL  174;  SnuikY.Cl^  Andin  fToo^ 

wardv.  CoOoimCo.,  2  C^tK  J.  897,  where  the  nnieraling  was  miMlaii  it  v^ 
held  that  nine  Tears  was  not  aa  nnrossonable  time  between  the  two  mbnuB- 
sions  to  a  Tote  of  the  people.  In  a  nnmber  of  cases,  it  has  been  held  thai 
where  the  propodtion  whioh  was  sobmitted  has  been  accepted  by  the  people 
their  statntoiy  power  to  further  express  their  will  is  gone^  unless  eipiesiljr 
given  by  statute:  Madi9(m0fK  CLw.  Bkkmtmd,90Kj.Ui  mnak  M.  R.  K 
Oo.  T.  BarmeU,  85  Hi  813. 

Where  an  elaotian  is  a  oonditioB  precedent^  the  proposition  snbmittsd  to 
the  vote  of  the  people  is  the  only  one  upon  whioh  the  oiBoers  are  antiiaraBd 
to  act.  Where  a  proposition  indieated  the  route  to  be  taken  by  the  railroad 
to  be  aided,  and  was  accepted  by  vots^  it  was  held  that  modifications  of  the 
proposition,  as  to  location,  by  the  representatives  of  the  municipality,  wsie 
void,  and  that  the  issue  of  bonds  on  the  terms  of  the  modified  sabmission 
woold  be  restrained:  PlaUaOk'w.  6^iIm^  48  \^s.  483;  Adte  v.  Own^ Owr^ 
64Mo.dO.  Bntseeooftfro.*  OUMiia»v.AqMr«Cfori^80GaL483,whecei^ 
held  that  af  bar  the  sabmissian  to  and  acceptance  by  the  people  of  a  pioposi- 
tion  to  issue  bonds  to  aid  a  railroad  upon  a  certain  route,  the  supsrvison 
might  authorice  the  railroad  company  to  divecge  from  the  propoeed  line  of 
road,  in  part  And  where  the  proposition  was  to  issue  bonds  on  condition 
that  the  road  should  be  in  operation  by  a  certain  date,  it  was  held  that  tiie 
officers  of  the  municipality  could  not  waive  such  oondition,  and  that  the  issue 
of  bonds  would  be  enjoined:  Bbdffman  t.  Ohieago  A  8.  P.  R,  S,,20  Minn.  48L 

Where  authority  was  given  to  a  township  to  subscribe  in  case  tiie  oonnty 
voters  rejected  the  proposition,  and  the  result  of  the  county  Tote  showed  an 
acceptance  of  the  proposition,  it  was  held  that  bonds  isnied  by  the  townsh^ 
under  the  drcumstsnces,  were  void:  Ncrihem  N»  Bank  v.  Pmter,  6  Fed.  Bspi 
568.  If  the  vote  was  held  before  the  statute  antfaorixing  it  was  adopted,  ii 
would  confer  no  anthority:  Pheip§  t.  Alfred  Bank  13  Wis.  432;  JBarfia  t. 
Waterloo^  14  Id.  876;  unless  the  statute  in  terms  provided  that  such  vote 
should  be  considered  an  approval:  Leauemooi'th  v.  Banm,  94  IT.  &  70;  ^ofti^ 
m»  Co.  V.  Thayer,  94  Id.  831. 

While  it  is  held  that  all  of  the  preliminaries  to  the  eleotion  must  confbcm 
fnUy  to  the  directions  of  the  statute  toanthoriie  theiisue  of  bonds,  it  is  also 
held  that,  as  against  dona /cEs  'purchasers,  irregularities  which  do  not  affeci 
the  result  of  the  vote,  — i.  e.,  do  not  go  to  the  jurisdiction,  — do  not  afieet 
the  validity  of  bonds  iBsued  in  pursuanoe  of  it:  Johmmm  Ox  v.  Thaiftr^  94 
U.  S.  631;  see  "Bona  Fide  Purdiasers,"  potL  Where  it  did  not  appear 
that  the  town  board  ever  passed  an  ordinance  authorizing  an  election,  or  that 
the  town  clerk  ever  gave  notice  of  an  election,  it  was  held  that  the  subscrip- 
tion, which  was  conditional  upon  an  election,  was  void:  JadBmmtiQe  N.  €tc 
B,  R,  Co.  V.  Virden,  104  HL  339.  Where  the  Uw  requires  a  propositian  to 
be  submitted  by  the  party  snnlring  aid,  and  none  is  submitted,  the  dectian 
and  bonds  are  void:  Chambers  v.  Clewe,  21  WaU.  317.  Where  a  petition  for 
an  election  was  required  by  law,  a  conditional  petition  was  held  void:  Oraiy 
V.  Andes,  93  N.  T.  405.  In  Gray  v.  Afomii,  45  Iowa,  549,  two  propodtione 
for  distinct  amounts  for  distinct  objects  were  so  blended  that  the  voter  ooold 
not  express  his  assent  to  one  and  diasent  to  the  other.  It  was  held  that  an 
election  on  such  a  proposition  was  void.  In  BobetU  v.  BoCks,  101  U.  S.  11^ 
the  petition  was  required  bv  law  to  be  signed  by  twenty  persons,  and  twenty 
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daji*  notice  was  required,  and  it  appeared  that  only  twelve  persons 
and  that  only  ten  days'  notice  was  given.  The  court  held  that  the  proceed- 
iqgi  being  otherwise  regular,  bonds  issued  were  valid  in  the  hands  of  a  bona 
/de  purchaser,  la  Hording  r.  Hod^ord,  66  JH  9Q»  where  the  bonds  had  not 
yet  been  issued,  it  was  held  that  the  issue  would  be  restrained  by  injunction, 
where  the  proper  notice  had  not  been  given.  So  in  People  v.  CUne,  63  Id. 
tH,  and  Poopie  v.  OUUown,  88  Id.  202,  a  maiw2am«»  to  compel  the  issuance  of 
bonds  was  refused,  where  it  appeared  that  of  the  twelve  necessary  persons 
who  presented  a  petition  for  an  election,  three  were  aliens,  and  ineligible. 
A  notice  of  election  which  did  not  state  either  the  amount  of  the  bonds,  the 
rate  of  interest^  the  place  or  time  of  payment,  but  which  merely  gave  notice 
of  the  purpose  of  the  bonds,  and  the  time  of  the  election,  was  insufficient  to 
uphold  such  election  so  as  to  anthcriie  the  issne  of  the  bonds:  ^oisni  v. 
Oreemeboro,  4  S.  B.  Rep.  169. 

2.  VcU  or  Coneeni  qf  Tolers,  Tax-paifere,  eic  — In  a  pmooedinfl  to  compel 
the  issue  of  bonds,  the  petition  must  allege  that  the  necessary  assent  has 
been  obtained  in  the  manner  required:  Morrieen  v.  Bemardgt  29  N.  J.  K  219. 
An  act  requiring  the  approval  of  the  inhabitants  is  satisfied  by  the  approval 
cf  the  legal  voters:  Wakmi  v.  fTocie,  108  U.  &  683.  A  majority  of  the  Uffl 
voters  is  satisfied  by  a  majority  of  the  legal  voters  voting:  8L  Joeepk  Town^ 
ekfp  V.  Rogere^  16  WalL  644;  for  it  is  said  that  voters  not  voting  are  pre« 
somed  to  vote  with  the  majority:  Cosf  Co,  v.  Johneion,  95  U.  8.  360.  These 
rulings  are  followed  in  CarroU  Co.  v.  Smith,  111  Id.  656,  wheze  BctwkiM  v. 
OarroU  Co.,  50  Miss.  736,  holding  that  a  majority  of  all  the  voters  enrolled  is 
required,  is  overruled.  In  Tho^fer  v.  Monigomtry  Co.,  3  DilL  889,  it  is  held 
that  the  omiision  of  the  word  "qualified"  in  describing  electors  is  immate- 
rial; for,  to  be  electors,  persons  must  be  properly  qualified.  See  on  this  topio 
generally,  McCTrary  on  Elections^  sees.  135  et  aeq* 

Under  a  statute  requiring  a  majctity  vote  of  the  tax-payers,  it  was  held, 
in  view  of  the  &ct  that  under  the  city  charter  voters  must  be  tax-payers, 
that  books  showing  a  majority  of  the  voters  in  favor  showed  a  majority  of 
the  tax-payers:  HannSbal  v.  FawUlaroy,  105  U.  &  406.  A  petition  states  the 
signature  of  a  majority  of  the  tax-payers  if  it  says:  "The  undersigned,  tepre- 
senting  a  majority  of  the  tax-payers,  petition, "eta:  SohnY.  WUUaTneburg 
Samnge  Bank,  35  Hun,  1.  A  petition  showing  the  consent  of  "  a  majority  of 
the  tax-payers"  is  not  sufficient  under  a  law  requiring  the  consent  of  *'a 
majority  of  the  tax-payers,  excluding  those  taxed  for  dogs  and  highways 
only":  BUeh v.  Menin,  19  Fed.  Rep.  725.  It  has  been  held  that  the  power 
vested  in  a  tax-payer  to  sign  his  assent  cannot  be  exercised  by  proxy:  People 
V.  Knowlee,  47  N.  T.  415.  But  this  does  not  prevent  the  signature  by  another 
of  the  name  of  one  who  is  present  and  assents,  and  it  is  held  that  written 
authorisation  to  sign,  attached  to  the  petition,  may  be  sufficient:  Burroughs 
on  Public  Securities,  263.  In  Chicago  eic.  B.  B,  Co.  v.  Coger,  97  HL  873,  the 
act  required  that  the  petition  for  an  election  be  signed  by  a  majority  of  the 
freeholders.  At  a  meeting  held  therefor  the  names  of  those  who  were  in 
favor  of  the  petition  were  publicly  announced,  and  a  committee  appointed  to 
sign  such  names.  No  objection  was  made,  and  it  was  held  that  this  was  a 
sufficient  figning  and  substantial  compliance  with  the  statutory  requirements. 
Where  the  consent  of  two  thirds  of  the  voters  is  required,  a  record  showing 
that  two  thirds  voted  for  the  aid,  bat  as  to  the  mode^  showing  only  **  that  tli« 
town  voted  to  hire  the  sum  of  twenty  thousand  dollars  for  not  less  than  ten 
years,"  etc.,  was  held  not  to  show  that  such  voters  consented  to  the  mode  of 
aid  indicated  in  the  record:  Portland  eie.  B.  B.  Co.  y.  Standiak,  65  Mo.  C3. 
Av.  Dec.  Vol.  XCVm-4S 
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In  the  writien  aasent  of  two  thirdi  of  the  taz-payen,  the  railroad  eaaxgamj 
to  which  aid  was  intended  to  be  given  was  held  sufficiently  described  as  a 
company,  ocganiied  under  the  general  railroad  Uw,  to  operate  between  oer- 
tain  points,  there  being  no  other  company  to  which  the  description  would 
apply:  8c^y.  Wrighi,  06  U.  8.666.  Where  the  law  required  the  assent  <rf 
a  certain  proportion  of  Toters  or  tax-payers,  it  was  held  that  until  the  nssrmt 
of  the  necessary  number  was  acted  on,  any  of  the  signers  might  withdraw  his 
name:  Peopie  ▼.  Sawjfer,  SI2  N.  Y.  296;  Sprhtopari  v.  TmUmia  SaoktgB  BatJt^ 
84  Id.  403;  and  where  the  affidavit  of  the  assessors  was  made  the  evidence  of 
the  assent  of  the  necessary  proportion  of  the  people,  it  was  held  that  mitil 
such  affidavit  was  made  the  assent  of  any  signer  migiht  be  withdrawn:  PwgU 
V.  Allent  62  Id.  638;  and  see  OtImnis  t.  PlaU^  99  U.  8.  681.  Where  eommis- 
siomers,  duly  anthorised,  found  the  retpiired  sssent^  it  was  held  that  there- 
after it  could  not  be  withdrawn:  Pint  NaAmaL  Bcmk  v.  I>onM,  16  BlatehL 
62.  Where  the  sssent  was  to  be  evidenced  by  a  certificate  to  be  filed  and 
recorded  in  the  office  of  the  town  derk,  and  it  appeared  that  the  certifioate 
was  filed*  but  not  recorded,  it  was  held  that  the  requisite  sssent  did  not  ap- 
pear of  record  as  required,  and  a  mandamua  to  compel  the  issne  of  bonds  waa 
refused:  Baaea  County  R.  B.  Cfo,  v.  Lunenbmrf^  49  Vt.  14a.  In  Peapkr.  8^f'' 
fern,  6^  N.  Y.  321,  the  statute  required  the  signature  of  a  majority  of  the 
taxable  property  upon  the  assessment  roll  last  completed  before  tiie  presents 
tion  of  the  petition.  It  was  held  that  the  assessment  roll  intended  was  Ilia 
one  conoemiDg  which  the  assessors  had  conipleted  their  whole  doty,  and  that 
a  roll  which  was  complete,  except  that  the  neoessaiy  oath  was  not  thento 
attached,  was  not  within  the  meaning  of  the  statute.  And  see  Belph  t. 
Wrighi,  91  U.  S.  665. 

8.  XoeoAm  q^  Bnad^  — Ue  location  of  the  road  is  often  mads  a  conditMB 
precedent^  and  whea  so  it  is  generally  held  that  mamdaam  will  not  bo 
awarded  to  compel  issuance  of  bonds,  if  the  road  is  not  located  as  proposed, 
and  in  the  hands  of  homajide  holders  the  bonds  are  generally  held  to  be  void, 
but  in  the  federal  oourte  the  rule^  as  to  n^gotisUe  bonds  <v*titauiiiiig  recitals 
of  compliance  with  the  stetote,  is  that  the  municipality  is  estopped  to  deny 
compliance  with  the  condition:  See  "Estoppel  by  Eecitala^"  potL  In  the 
United  Stotes  supreme  court  it  is  held  that  when  the  locatioa  at  a  par- 
ticular place  is  a  condition  precedent^  a  practical  compliance  with  the  tcsms 
of  the  condition  is  sufficient^  and  that  the  building  of  the  road  a  fraction 
of  a  mile  away  is  immaterial:  Johnson  Co,  v.  Thayer,  94  U.  S.  631.  Bat 
in  the  steto  courte  a  strict  compliance  is  required.  A  stetate  provided 
that  when  a  first-dass  road  should  be  built  twelve  hundred  feet  from  a 
oertsin  mill  the  county  should  issue  bonds  in  ito  aid.  The  court  refused 
a  fMmdamu»  to  compel  the  issne  of  such  bonds,  where  it  appeared  that  the 
road  had  been  built,  but  ran  twenty-four  hundred  ieet  from  said  mill: 
Virgima  A  T.  R.  R.  Co.  ▼.  Lyons  Co.,  6  Nev.  68;  Awrora  v.  West,  22  Ind. 
89.  And  where  the  condition  to  build  one  mile  from  the  town  was  not 
complied  with,  it  was  held  that  mamiamMi  would  not  issue,  though  the 
inhabitante  consented  to  the  change,  after  the  vote  on  the  proposiiifln 
was  taken:  State  v.  Damese  Co,,  64  Mo.  30.  Where  the  location  waa  one  of 
the  conditions  of  the  issuance  of  bonds,  and  the  bonds  were  placed  in  the 
hands  of  a  depositsiy,  to  be  delivered  when  the  conditions  of  the  issne  were 
complied  with,  and  the  road  was  located  as  provided,  whereupon  one  tenth  of 
the  bonds  were  delivered  to  the  company  to  be  aided,  but  thereafter  the  road 
was  relocated,  the  deliveiy  of  the  remaining  bonds  was  restrained:  Alien  v. 
Adams  Co.,  76  HL  101.     In  Peopk  v.  Morgan^  66  K.  Y.  687,  it  was  held  that 
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when  a  ooontj  or  town  is  not  anthorued  by  name  to  anbscribe,  bat  the  com* 
peny  is  empowered  to  oonstraet  branch  roads,  and  towns  of  any  oonnty 
through  which  the  branch  shall  ran  axe  aathorized  to  subscribe,  the  diaors- 
tion  to  construct  the  branch  roads  mast  be  ezerdsedy  and  the  road  located  in 
the  oonnty,  before  the  towns  can  snbecribe.  In  CommUmoners  Johnson  Co,  ▼. 
Tkofer^  94  U.  S.  631,  it  waa  held  that  the  road  need  not  be  located  at  the 
time  of  the  aabecriptioo,  where  aathority  to  subscribe  is  given  to  the  eoon- 
tiea  into,  throagh,  near,  or  from  which  it  will  run,  and  it  is  further  held  that 
the  propoaitioii  submitted  to  a  vote  need  not  describe  the  road.  But  in  Jfe^ 
loiT.  Lmdng,  19  Blatchf.  612;  &  C.»  11  Fed.  Bep.  829,  it  was  held  that  there 
most  be  a  sufficient  location  to  identify  such  counties;  and  where  the  com- 
pany fixed  the  eastern  point,  bat  no  western  terminus,  nor  any  definite  routa^ 
thia  waa  held  an  insufficient  location  to  anthorin  the  issue  of  bonds.  It  waa 
held,  however,  in  Schuifkr  ▼.  ThomoMf  98  U.  8.  169,  that  under  a  similar  aa- 
thoriation  the  company,  having  fixed  both  tennini,  might  select  the  most 
advantageous  rente,  and  that  ooonties  not  in  a  direct  line  between  the  ter- 
mini, and  not  directly  on  the  route  of  the  road,  were  authorised  to  subscribe 
if  they  would  be  benefited  by  the  road.  Anthority  to  ''any  town,  dty,  or 
village "  to  subscribe  etc,  indudes  towns,  cities,  or  viDages  incorporated 
after  passage  of  the  statate:  Long  ▼.  ^eis  .London,  9  Biss.  539;  LewiB  v.  CkuT' 
CMlcm,  6  DiU.  329. 

4.  Con^pktkm  qfBoad,  — Where  this  oonditian  is  imposed,  it  is  strictly  en- 
foroed.  Lt  Maine  and  Bhode  Islsnd,  where  it  was  provided  that  bonds 
sbonld  not  be  issued  until  completion  of  the  road,  it  was  held  that,  to  bind 
the  town,  the  road  must  be  completed:  BaUnad  Co.  v.  Bartfordy  68  Me.  23; 
fTooRSodbef  U,  B,  IL  Co,  v.  Sherman,  8  R.  L  664.  In  the  former  case,  the 
eonditjon  was  that  the  road  should  be  built  and  cars  running  to  a  certain 
point.  It  was  held  not  sufficient  that  the  cars  were  running,  transporting 
freight  and  passengers,  if  the  road  was  not  completed.  In  Faleoner  v.  B^falo 
de,  B.  R.  Co.,  69  K.  T.  491,  the  tax-payers  agreed  to  subscribe  in  aid  of  a 
railroad  to  be  "located  and  constructed  through  the  village'*  before  the 
bonds  should  be  delivered  or  sold.  The  bonds  were  tssued,  and  placed  in  the 
hands  of  a  third  party,  to  be  delivered  when  the  road  was  completed.  There- 
after, and  prior  to  the  completion  of  the  road,  a  new  oonstitation  was  adopted, 
absolutely  prohibiting  aid  by  municipalitieB  to  railroads.  It  was  held  that 
the  completion  being  a  condition  precedent,  the  party  holding  the  bonds  had 
no  authority  to  deliver  them  until  that  condition  was  performed,  and  that 
there  being  no  subscription  or  actual  issue  of  bonds,  the  constitutional  pro- 
vision would  operate,  and  the  company  could  not  maintain  bill  to  compel  a 
delivery  of  the  bonds.  It  is  not  essential,  however,  to  compliance  with  a 
condition  of  oompletion  of  the  road  that  a  new  line  should  be  built;  the  pur- 
chase and  adoption  as  a  part  of  its  road  of  a  line  already  constructed  along 
the  proposed  route  is  sufficient:  StoehUm  «6  V,  B,  B,  Co.  v.  Sioeklon,  61  CaL 
528;  Winona  v.  Cowdrey,  93  U.  S.  612.  But  it  is  said  that  a  loan  of  part 
of  another  road,  adopted  as  part  of  the  line,  and  terminable  at  will,  is 
not  sufficient;  People  v.  Clayton,  88  El.  45.  Whether  the  time  at  which  the 
road  was  to  be  completed  is  a  condition  precedent  is  a  matter  of  statutory 
construction.  The  question  is,  whether  time  is  of  the  essence  of  the  con- 
tract, and  this,  of  course,  can  be  determined  by  the  rules  for  deterraining 
this  question,  which  are  applied  to  other  contracts.  In  Kaneae  C,  ^  C, 
V.  B.  B,  Co.,  V.  Alderman,  47  Mo.  349,  it  was  said  that  if  the  language  of 
the  statute  did  not  require  the  oompletion  to  be  treated  as  a  condition  pre- 
cedent, time  would  not  be  considered  ss  of  the  essence  of  the  contract,  and 
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file  ooort  would  oompel  tbe  inoa  of  the  bondfl,  allowiiig  an  abatement  t&  tfaa 
amoont  thereof,  if  neoeMary,  to  oompenaate  each  in jniy  aa  wmj  have  been 
aoatained  by  the  failnre  to  complete  the  road  vithin  the  agreed  time.  la 
Nemda  Btmk  v.  SieinmUz,  64  OaL  801,  the  terms  of  the  propoaitioii  were  tha* 
the  road  be  ooostmcted  between  certain  termini,  and  that  for  every  mile  of 
tnok  actually  constmcted  bonds  were  to  be  issned  for  certain  amonnta.  It 
waa  held  that  the  issning  of  bonds  to  an  amonnt  correeponding  with  the  cooi- 
pleted  portion  of  the  road  was  not  in  ezoesa  of  the  power  granted,  althoogli 
the  road  was  not  finally  oonstraoted  over  the  whole  distance  proposed. 

6.  Oorporaie  Exjatmoe  qfBaOroad.  — There  mnat  be  a  oorporation  belore  a 
oontraet  can  be  made  with  it.  And  where  the  law  requirea  the  filing  oC  a 
certificate  of  incorporation  as  a  reqniaite  to  legal  ezistenoe  (and  this  ta  the 
case  in  nearly  all  of  the  atatee),  a  sabeeription  to  a  body  olarming  corporate 
rights,  bat  which  has  net  filed  sneh  certificate,  is  not  valid:  Mbf  v.  Spedn^  54 
ICo.  207.  Where  the  mnnidpality  voted  to  aid  a  corporate  body  which  wae 
not  really  organiied  as  snch  nntil  after  the  election,  but  which  waa  fnUy  or- 
ganiied  before  the  sabeeription  was  actoally  made,  it  was  held  that  Ihe  coonty 
oonld  not  set  np  that  fact  as  a  defense,  for  the  corporation  was  capable  to  con- 
tract when  the  contract  was  really  made:  Ccmmi§donert  v.  BoOet,  M  U.  8L 
lOi;  Davie99  Otk.  v.  HuSdekoper,  98  Id.  98.  And  so  where  the  railroad  to  be 
aided  was  not  incorporated  until  the  day  on  which  the  election  waa  held,  tiiie 
court  wonld  not  allow  that  fact  to  be  set  np  aa  a  defense:  0am  Ca.  v.  i/bfaie* 
Con,  iNS  Id.  360.  In /)amM  Co.  v.  ^ii&idh^wr,  MpfT^  the  conrt  say  that '*tlkeve 
is  a  broad  diflisrence  between  the  case  where  the  snbscripticii  isaobaally  made 
■nd  the  bonds  are  issned  in  fact  after  the  corporation  is  complete,  and  where 
tiMse  things  are  done  while  the  corporation  remaina  incomplete."  Bnt  where 
bonds  are  voted  to  one  body  **l"i»»mg  corporate  eTistenoe  which  is  not  at  tfaa 
time  really  organised,  it  is  held  that  this  vote  will  not  justify  the  issoanoe  of 
the  bonds  to  another  oorporation:  Campbett  v.  KnecewSk  J2.  R,  Cbi,  6  Gold. 
508. 

&  Other  ComUUom,  — As  to  conditJoos  coDoeming  iswiance  of  bonds  at 
par,  or  running  for  a  certain  length  of  time,  see  jkm^  ''Power,  howPurraed,* 
etc.  If  the  stetate  requires  as  a  condition  precedent  that  the  subscriptum 
shall  be  made  within  a  certain  time,  bonda  are  void  which  are  issued  after 
tiiat  time.  And  the  stetate,  in  such  case,  contemplates  a  valid  subscription; 
a  mere  agreement  by  the  supervisors  and  dark,  without  the  requisito  vote^ 
will  not  bring  the  subscription  within  the  period  named:  People  v.  OrnmwHla, 
104  HL  285.  Where  the  stetate  required  plans  of  the  raihroad  to  be  filed  be- 
fore the  bonds  could  issue,  it  was  held  that  failure  to  file  the  plana  waa  fatal 
hi  an  application  to  compel  the  issuance  of  the  bonds:  In  re  Stratford  4  H. 
fi'yCo.,38U.  C.  aB.112. 

7.  Waiver  </  Condithne,  — Where  the  question  arises  in  a  proceeding  to 
sompel  the  issue  of  bonds,  or  to  restrain  their  issue^  it  is  held  that  a  con- 
dition in  a  proposition  submitted  to  the  electors  cannot  be  waived  by  the 
municipality.  In  Hodgman  v.  Chicago  etc  IL  IL  Co.,  20  ICinn.  48,  the  sub- 
mission was  for  a  railroad  to  be  fully  equipped  and  in  operation  by  a  oertam 
date.  The  proposition  was  acoepted  by  a  vote.  The  city  council  attempted 
to  waive  this  condition,  and  to  issue  bonds  after  such  date,  and  the  court  en- 
joined the  issue  of  tbe  bonds.  But  where  the  action  is  by  a  boma  JUU  holder 
for  the  face  of  the  bond  which  has  come  to  him  in  due  course,  it  is  held  that 
the  municipality,  by  issuance  of  the  bonds,  waivea  the  failure  to  comply  with 
such  a  condition:  Randolph  County  v.  Poet^  93  U.  S.  602.  And  in  CAIagiy  v. 
Peopkf  78  HL  570^  it  was  held  that  after  tbe  issue  of  the  bonds,  in  an  action 
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ftgunat  a  taz-payer  for  hia  proportion  of  tlw  tax  dne  for  payment  of  tho 
bonds,  tho  oondition  would  be  oootidarad  aa  waived;  aa  where  the  ooaditicn 
waa  that  the  bonds  ehoold  be  dgned  bj  oertun  ofiKeen  and  oonntenigned  by 
the  treaaorer,  and  he  omitted  eo  to  ooontenign  tiiem:  MMm  v.  Liaenbif,  72 
DL  63.  See  forther»  aa  to  the  efSset  of  fulnre  to  oomply  with  oonditioni  pre* 
cedent,  ao  far  aa  eonoema  boma/de  pnrohaaera,  the  title  ''Bona  Fide  Pnrc^aa- 
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Form  and  ItmumeB  ^  Mmidpai  ^mds. — We  have  heretofore  bean 
eonaidering  the  prelinrfnaTJea  to  the  iaanaaoe  of  municipal  bonda,  and  the 
neoeaaity  for  oomplianoe  therewith.  We  ahall  now  oonaider  the  act  of  iaaa- 
anoe^  the  form  of  the  bonda,  and  the  mode  in  which  offioera  moat  ezeroiae 
their  anthority.  It  ia  aaid  in  Chwdre^  ▼.  Caneada,  16  Fed.  Rep.  532;  that 
arery  atep  retpiired  by  the  atatate  rnnat  be  in  atriot  conformity  therewith, 
for  the  oommon  Uw  doea  net  coontenance  aeooritiea  of  this  deacription.  In 
JfeCfarsT.  Oaford  Tp.,  94  U.  &  249,  it  ia  aaid  that  if  mnnicipal  officera  dii- 
penae  with  any  eaaential  form  of  proceeding  preaoribed  to  anthoriae  them  to 
make  a  valid  anbaoription,  the  bonda  will  be  invalid,  nnleaa  in  the  handa  of 
a  boma/de  holder. 

1.  Farm.  — The  form  ia  generally  that  of  a  bond  nnder  aeal,  aign^  by  the 
mnnicipal  or  deaignated  officera^  and  purporting  to  be  ezecnted  in  behalf  of 
the  municipality,  and  to  bind  it  to  the  payment  of  the  anm  named,  and  ia 
payable  to  acme  aped^ed  peraon,  or  to  anch  peraon  or  order,  or  bearer,  and 
nanally  apeoifiying  the  atatnte  nnder  which  it  ia  iaaned.  A  nnmber  of  forma 
of  anch  bonds  will  be  f onnd  in  Borrongha  on  PnbUc  Seonritiea,  237-243. 

2.  8eaL  — It  ia  nanal  to  find  in  the  atatatea  ezpreaa  provision  that  the  aeal 
of  the  municipality  ahall  be  attached.  And  the  aeal  ia  a  common-law  requi- 
aite  to  a  bond.  It  ia  the  aeal  that  givea  to  it  one  of  ita  moat  diddngniahing 
characteriatica, — that  of  an  inatmment  concerning  which  no  conaideratian 
need  be  proved.  But  by  what  haa  been  atated  it  ia  not  intended  to  aaaerl 
that  the  mnnicipality  cannot  be  bound  1^  bcnda  which  are  not  under  aeaL 
For  it  may  be  that  there  axe  other  expreaaiona  in  the  atatnte  which  indicate 
an  intention  on  the  part  of  the  legialature  to  allow  the  municipality  to  be 
bound  by  inatrumenta  not  nnder  aeaL  In  People  v.  Meoule,  24  N.  Y.  124,  the 
atatnte  directed  the  execution  of  bonda  "  under  the  official  aignaturea  of  the 
auperviaor  and  railroad  oommiaaianftra,"  The  inatrumenta  were  ao  executed, 
but  without  aeal,  and  were  held  valid.  Said  Benio,  J.:  ''Whatever  force 
there  may  be  generally  in  the  worda  'bond  or  bonda,'  ....  it  ia  overooma 
by  the  explicit  direction  aa  to  their  execution.''  And  ao  in  San  Antonh  v. 
Mdu^feifft  96  U.  S.  316,  a  city  waa  anthoriaed  to  "iaaue  bcnda  bearing  interoat^ 
or  otherwiae  pledge  the  faith  of  the  city  to  pay  for  the  aame,"  and  bonda 
iaaned  without  aeal  were  held  valid.  And  under  aimilar  ciroumatancea,  in- 
atrumenta were  held  valid  and  binding  upon  the  mnnicipality,  though  iaaned 
without  aeal:  Amgueta  v.  Amgueta  Bank,  66  Me.  176;  ConneeikiU  etc  Co.  v. 
OlevOand  tie.  S.  S.  Co.,  WBaah,  22;  Benarder.  StMine,  109X1.8.  941;  Dra^ 
per  V.  apringpon,  104  Id.  601.  In  8oUm  v.  WWkmabmrg  Savmffe  Bank,  36 
Hun,  1,  the  town  waa  anthoriaed  to  iaaue  bonda  atteated  by  ita  common  aeal, 
if  it  had  one,  but  if  not,  then  by  the  aeal  of  the  individual  commiaaionera. 
The  town  had  no  aeal,  and  none  waa  in  fact  affixed,  although  the  lettera 
[L.  8.]  were  printed  oppoaite  the  aignaturea.  The  omiaaion  of  the  aeal  waa 
held  not  to  invalidate  tiie  bonda.  But  in  no  case,  it  aeema,  have  inatrumenta 
not  nnder  aeal  been  declared  valid,  where  the  aole  power  conferred  waa  to 
iaaue  bonda:  Avery  v.  Bpringport,  14  Blatch.  272.  Ai  to  the  effect  of  the  aeal 
apon  the  negotiability  of  auch  bcnda,  aee  the  head  of  "Negotiability,'' pod. 
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3.  Signing — Bf  Whom  /Muetf.  —  Where  the  statate  is  sQent  aa  to  who 
■hall  make  a  loan  and  iaene  bonds,  the  municipal  officers  are  the  pnyper  par- 
ties to  do  so:  Lane  ▼.  Bmden,  72  Me.  354.  So  held  as  to  township  offioers  im 
ease  of  subscription  bytown8hip:i/lc{(22(^Jl▼.iftt2&x^  112  U^  Where 
the  constitution  prohibits  any  except  the  corporate  authorities  to  impose  tbe 
buden  of  debt»  it  was  held,  in  WabuU  ▼.  Wade,  103  Id.  383,  that  the  snper^ 
▼isors  snd  derk  of  a  township  are  the  proper  authorities.  In  Kaniahm  Co,  t. 
Mtna  In»,  Co.,  106  Id.  668,  a  ooonly  board  which  succeeded  the  coanty  ooort 
that  had  been  anthoriied  to  act  in  case  of  a  proposed  subscriptioa  was  held 
the  proper  body.  Where  a  body  is  anthorixed  to  sign  bonds,  it  is  held,  m 
iho  absence  of  statate,  that  where  the  majority  may  act,  a  signing  by  sncb 
majority  is  sufficient:  Firti  Water  Bank  v.  Arlington,  16  Blatchf.  67;  Bmrieigfk 
r.  Bcehaiert  6  Fed.  Rep.  667;  OwrOe  t.  BnOer  Co.,  24  How.  485;  Markm  Co. 
T.  CZay^  94  U.  S.  278;  BieaeH  r.  Spring  Valley,  110  Id.  162;  BearT.  Cttauningo 
Co,,  111  Id.  863.  A  lithograph  signatuie  has  been  sustained  aa  a  valid  sign- 
ing: MeKee  v.  Vernon  Co.,  3  DilL  210;  Pennington  v.  Baekr,  48  OaL  565. 
Where  an  officer  signed  bonds  which  were  dated  earlier  than  the  term  of  hia 
office,  the  court  held  that^  as  against  a  bona  fde  purchaser,  it  mnst  be  pra- 
■omed  that  when  he  signed  them  he  had  a  right  to  do  so:  SdvonA  VittndL  ▼. 
Xmia,  19  Neb.  89.  And  it  was  so  held  where  the  bonds  were  signed  by  aa 
officer  whose  term  had  expired,  there  being  no  fraud  in  the  signatnre.  It 
was  held  in  this  case  that  the  town,  haTing  put  the  bonds  in  droolatumv  was 
estopped  to  deny  their  validity:  fTqiamee^a  ▼.  AgGpug,  9917.  8.  11& 

4.  To  Whom  Paiffabk.  — Where  the  statate  anthoriaed  bonds  to  be  mada 
payable  to  the  president  snd  directors  of  the  G.  H.  etc.  B.  R.  Gou,  "and 
their  suooessors  and  assigns,"  and  the  bonds  when  issued  were  payalila  to  tiia 
Q.  H.  etc.  R.  R.  Co.,  "or  bearer,"  the  bonds  were  held  to  be  good,  tiia 
prorision  of  the  statute  being  considered  merely  directory:  Smptiniaan  t. 
OoJ&rotM,  99 U.  S.  215;  Woodward'w.  CoOomi  Cb.,  2 Cent  K  J.  397. 

5.  DeHwerff, — DeUrecy  is,  of  coarse,  as  eonential  to  the  validity  of  a  mn- 
nidpal  bond  as  in  the  case  of  any  other  writlen  contract  for  the  payment  of 
money.  Where  the  bonds  come  into  the  hands  of  bonajide  holders  witlioat 
notice  of  the  defect  of  want  of  proper  delivery,  as  where  the  bonds  hava 
Vsen  stolen  or  fraudulently  disposed  o^  the  indinatian  of  the  oonrts  is  to 
hold,  as  between  the  obligor  on  the  bonds  and  the  bonajide  purchaser  (both 
innocent  parties),  that  the  parties  executing  the  bonds  must  suffisr:  United 
States  V.  Coobe,  12  Blatchf.  49.    But  see  jKid;  "Booa  Fide  Purchasers.** 

6.  Place  qf  Payment  — It  is  generally  held  that  municipalities  may  fix  any 
place  of  payment,  as  well  within  as  beyond  the  limits  of  the  state:  Tkompoom 
V.  Lee  Connty,  3  WalL  338;  Oelpeher.  IMmque,  I  Id.  176;  Leadngeton  v.  Atf> 
ler,  14  Id.  289;  Lynde  v.  State,  16  Id.  6;  Supenrieore  v.  Oa&raith,  99  U.  a 
214;  Mygatt  ▼.  Green,  1  Bisa.  592. 

7.  Number  of  Bond.  —  The  number  of  the  bond  is  not  generally  a  material 
part  of  it,  and  it  has  been  held  that  its  alteration  or  erasure  wiU  not  affect  a 
holder  for  value  without  notice:  BirdeaU  v.  RtueeO,  29  K.  Y.  220;  Bhnabetk 
V.  Force,  N.  J.  £q.  687;  CommontDealth  v.  Bmignmta*  Saoinge  BmA,  98  Mass. 
12;  but  the  number  may  be  material  where  there  has  been  an  over-iasoe:  See 
poet,  "Bona  Fide  Purchasers." 

8.  RedtaU  qf  Statutory  AtOhority,  Ordimnee»p  etc.'  See  ^'Bedtals  aa  Notice, ** 
"  Estoppel  by  Recitals,"  etc.,  poet. 

9.  jRegittratkm.  — Some  of  the  statutes  have  required  that  bonds  shall  be 
registered  in  the  office  of  some  municipal  officer.  It  is  slso  provided  in  such 
eases  that,  upon  the  transfer  of  such  bonds,  they  may  be  returned  to  theoffioe^ 
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and  new  bonds  iaraed,  registerod  in  the  nimo  of  the  pnrohaaer.  Under  Mieh 
ciroametanoee,  it  has  been  held  that  where  the  bonds  are  not  registered  bj 
the  purchaser,  he  takes  only  aneh  rights  aa  his  transferee  had,  for  such  bonds 
are  not  negotiable:  De  Vo8$  t.  jRid^numdt  18  Gratt  838,  the  principal  case. 
This  zegiatration  is  generally  held  to  conolade  the  municdpality  from  setting 
up  equities  existing  between  it  and  the  transferrer  as  against  the  transferee: 
Lmoia  ▼.  Cmnmismonars^  106  U.  B.  739;  AnOumy  ▼.  Jasper  Co,,  101  Id.  693; 
Bock  Or^dk  ▼.  Strmig,  96  Id.  271.  In  DnxMi  Co.  ▼.  Field,  111  Id.  83,  it 
held,  howerer,  that  registration  and  a  certificate  that  the  bonds  were  if 
aooording  to  law  is  not  oonclnsive  of  that  fact  if  the  atatate  requiring  the 
legistralion  does  not  proyide  that  such  certificate  shall  so  iterate. 

Power,  how  Punned — Term  qfttsBJeienee  x^f  Bond — IfUertai — Dispooai  qf 
Sonde,  — Under  a  statute  providing  that  any  county  may  subscribe  to  the 
stock  of  any  railroad  in  the  state,  and  issue  bonds,  the  subscription  not  to 
eocceed  one  hundred  thousand  dbUars,  and  the  county  by  one  vote  subscribed 
one  hundred  thousand  dollars  in  shares  to  each  of  two  corporations,  the 
bonds  were  held  valid:  CMootCo.'w.  Lewie,  103  U.  8.  165.  And  in  i7m|>ir0  ▼. 
DarUnffton,  101  Id.  87»  where^  under  authority  to  subscribe  not  exceeding  a 
certain  sum,  the  municipality  subscribed  a  less  sum,  and  by  a  second  sub- 
seription  gave  further  aid,  both  were  held  valid,  since  when  taken  together 
they  were  within  the  limit  provided. 

Where  a  municipality  is  authorised  to  issue  bonds  between  certain  denomi« 
nations,  bonds  of  any  other  denomination  within  the  limits  are  good,  without 
regard  to  the  denomination  mentioned  in  the  proposal:  Oreen  Co.  v.  Ikmiel, 
1Q2U.  8.  87;  MUan  Taao^paifere  v.  Temeaaee  CeHtrcU  ILB.  Co.,  II  Wheat.  329. 
Lt  Turner  t.  Woodeon  Co.,  27  Kan.  314»  flve-hundred-doUar  bonds  were 
anthcriaed.  The  sum  subscribed  could  not  be  conveniently  divided  into 
sums  of  five  hundred  dollars,  and  it  was  held  that  bonds  of  more  or  less 
were  not  invalid. 

In  PoUer  t.  Cfreemekh,  26  Hun,  826^  bonds  made  to  mature  in  a  ahorter 
period  than  prescribed  were  held  void. 

Where  the  propoaition  is  to  issue  bonds  to  run  for  ten  yean,  and  the  vote 
taken  is  for  bonds  to  mature  in  twenty  years,  it  is  held  aa  il  no  vote  was 
taken:  Cairo  and  St.  Louie  R.  R.  Co.  v.  Sparta,  TJ  SL  605.  Under  authoriiy 
to  issue  bonds  payable  in  fifteen  years  from  the  date  of  the  aet^  bonds  issued 
lour  years  after,  and  made  payable  in  eleven  years,  were  held  valid:  OOchriei 
V.  LUtie  Rock,  1  Dill.  261.  Under  power  to  issue  bonds  payable  in  thirty 
years,  bonds  payable  in  thirty  yean  from  issue  were  held  good:  Comume* 
ekmere  v.  dark,  04  U.  8.  278.  And  where  bonds  were  authorized  for  thirty 
yean  at  interest^  bonds  payable  in  thirty-five  years,  but  with  interest  for 
thirfy  yean  only,  were  held  valid:  Rock  Creek  v.  Strong,  96  U.  S.  271.  In 
Oreen  v.  Djfertburg,  2  Flip.  477,  the  town  was  authorized  to  issue  short  bonds 
at  six  per  cent»  but  instead  issued  long  bonds  at  seven  per  cent.  This  act 
was  held  to  be  ultra  vires. 

It  is  no  objection  to  bonds  that  they  be  made  payable  semi-annually, 
though  the  proposition  to  the  voten  was  for  interest  payable  annually:  Com* 
mUehnerey.  Clark,  94 U.  8.  278;  Wileonr.  Neal,  23  Fed.  Bep.  129;  Myery. 
Muicatine,  1  WalL  384. 

Bonds  need  not  be  sold,  but  may  be  given  to  the  company  under  an  act 
authorizing  diaposition  "to  best  advantage,  but  not  for  less  than  par,"  and 
prohibiting  paying  over  any  money  or  bonds  until  certain  assurances  wen 
given:  Queaubury  v.  Culieer,  19  WalL  83.  Delivery  of  bonds  to  a  company 
in  payment  for  stock  is  authorized  by  an  act  requiring  commiesiouen  to  die 
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pose  of  the  etook  to  best  advantige,  and  inTest  the  prooeedi  in  stock:  Fooi  t. 
Ilancodt,  16  BUtchi  343.  In  Adams  ▼.  Lawrmcef  2  Pittsbi  Rep.  60^  it  wm 
held  that  when  bonds  are  deliyered  in  payment  for  stock,  a  oonditioa  that 
the  railroad  shall  not  sell  them  at  less  then  par  is  a  cooditian  precedent. 

But  if  the  daty  to  dispose  at  par  is  not  made  a  condition  to  the  issae,  bat 
simply  required  as  a  dnty  of  the  officers,  disposition  below  par  is  no  defenaa: 
Brown  t.  Memphin^  1  Flip.  188.  It  is  said,  in  Woods  t.  Lawrwes  Cb.,  1  BbM^ 
888,  that  the  provision  against  selling  bonds  for  less  than  par  is  for  the  benefit 
of  the  ooonty,  and  that  if  it  receives  the  par  valne  of  bonds  in  stock  of  the 
coiporation  aided,  the  ^t  that  the  latter  sells  the  bonds  at  less  than  par  wiH 
not  avoid  then  in  the  hands  of  a  bona  fide  holder.  Under  anthority  to  isaoa 
bonds  at  six  per  cent,  to  be  sold  at  no^  less  than  par,  it  waa  held  that  the 
coonty  might  issue  bonds  at  five  per  centi  to  be  sold  above  par:  Omaha  Bank 
V.  Ornahot  15  Neb.  333.  Fnhibiting  the  sale  of  bonds  below  par  prohibits 
the  allowance  of  the  commission  or  rebate  to  the  purchaser:  WtSamd^s  Ap- 
peal, 108  P^  St.  182. 

Renewal  qf  Funding  AmmKi.— Where  a  dty  has  general  power  to  issne 
bonds,  it  may  issue  bonds  in  renewal  or  redemption:  SnlBmn  v.  WaUom,  20 
Fla.  652;  Portiand  Saninge  Bank  v.  AoMsOfe,  25  Feu.  Bep.  388.  It  isheU 
that  when  new  bonds  are  properly  issued,  and  especially  upon  a  vote  of  the 
people,  the  municipality  is  estopped  to  deny  the  validity  of  the  old  bonds: 
C%an<i2erv.^«ioa,18Id.229;  Zitf/e  JSodb  v.  ^otiono/ Baid^  98  U.  a  308;  Jos- 
fer  Co,  V.  BaUou,  103  Id.  745.  Where  the  old  bonds  have  been  decided  to  be 
void,  a  coiporation  under  its  general  anthority  could  not  issue  new  bonds 
which  would  be  valid;  but  if  new  bonds  were  iisued  under  special  authority 
to  fund  the  indebtedness  of  the  municipality,  the  obligation  on  auch  void 
bonds  would  be  a  sufficient  indebtedness  to  support  the  renewal  bonds:  HSU 
V.  PeekduU  8amng$  Bank,  101  K.  T.  480. 

Irregnlaritiea  Curable,  — As  will  be  seen  in  the  subdivisions  following^  wfaeve 
the  power  to  issue  bonds  exists,  and  the  bond  is  irregular,  because  of  a  mere 
defect  in  the  mode  of  ezerdsing  the  power,  that  defect  may  be  cured,  in  tlio 
case  of  a  bona  fide  holder,  by  lapse  of  time  and  by  the  acts  of  the  munici- 
pality. Bntin  a  proceeding  to  compel  the  issue  of  bonds,  or  to  rostmin  their 
issue,  it  has  been  held,  as  we  have  already  seen  in  the  preceding  subdivisioBS^ 
that  the  irregularities  are  fataL  It  is  held,  however,  that  in  the  case  of  any 
of  these  irregularities,  the  legislature  may  generally  validate  bonds  whidi 
would  otherwise  be  invalid:  Orenade  Co.  v.  Brogden,  112  IT.  8.  261;  if  the 
legislature  could  have  ordered  or  authorised  the  issue  of  the  bonds  in  the  first 
place:  Duke  v.  WUUameburg  Co,,  21  8.  C.  414;  Thompson  v.  Lee  Co.,  3  WalL 
327;  Bissea  v.  J^ffereonmUe,  24  How.  287;  Can^pbea  v.  JtewMfta,  5  WslL  194; 
RUehie  v.  Franklin  Co.,  22  Id.  67;  Quinqf  v.  Cooke,  107  U.  &  648;  Otoe  v. 
Baldwin,  HI  Id.  1;  Grenada  Co,  v.  Brown,  112  Id.  261;  snd  no  constitutional 
prohibition  has  intervened:  Jonesboro  v.  Cairo  eie,  S.  B.  Co.,  110  U.  8.  182; 
and  it  may  ratify  the  issue  of  bonds  for  which  there  was  sbsdutely  no 
authority:  Kenosha  v.  Lamson,  0  Wall.  77;  Xes  Co.  v.  Rogers,  7  Id.  181. 

IL  BxoarB  ov  Holdsb&.  — The  rights  of  holdem  of  municipal  bonds  ars 
the  same  as  those  of  the  holders  of  bills  and  notea.  If  the  bond  is  negotiable, 
a  bona  fide  holder  before  maturity  and  without  notice  takes  an  abedute  title, 
unaffected  by  any  equities  which  may  exist  between  prior  parties  to  the  bond. 
If,  however,  the  purchaser  takes  a  negotiable  bond  alter  maturity,  or  with 
notice,  or  takes  a  non-negotiable  bond,  he  is  chargeable  wiili  notice  of  sndi 
squities.  There  are  other  principles  which  are  invoked  in  favor  of  the  holdera 
sf  negotiable  bonds  in  good  faith  and  value  before  maturity,  such  as  estoppsl 
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by  redtah  in  the  bond,  by  the  mtmioipal  deciiioOy  so  called,  and  by  the  aoti 
of  the  mnnicipality  in  receiving  the  proceeda  of  the  bonda  and  paying  the 
interest,  all  of  which  will  be  contidered  under  this  head. 

CfmJUaqf  Deatkma  in  8tai$aia  Ftderal  OomUin  Mmie^  B^ 
It  is  considered  appropriate  at  this  point  to  state  that  upon  a  number  of 
points  the  decisions  of  the  state  and  federal  oonrts  in  mnnidpal  bond  oases 
are  not  in  harmony.  The  resnlt  of  this,  as  Dillon  says,  has  been  "to  draw 
to  the  federal  eoarts»  in  most  of  the  states,  all,  or  nearly  all,  of  the  litigation 
arising  from  this  sooioe'':  1  Dillon  on  Mnnioipal  Corporations,  3d  ed.,  sec 

Thb  sapreme  oonrt  of  the  United  States  does  not^  in  cases  of  this  kind, 
hold  itself  oondnded  by  the  deeisions  of  the  state  ooorts  made  after  the 
bonds  have  been  negotiated,  unless  the  qnestioii  at  iMue  depends  upon  the 
constraotion  of  some  looal  or  peonliar  prorisioiis  of  the  state  laws:  CMpebt  ▼. 
Dubugm,  1  WalL  175;  Haweme^  ▼.  Iowa  Oo.f  8  Id.  204;  Thomp&on  v.  Lm 
Ok,  3  Id.  327;  QmjibeU  ▼.  Keuoika^  5  Id.  194;  Lte  Co.  v.  Roget^  7  Id.  181; 
Butz  ▼.  JfttscodM,  8  Id.  675;  CMoago  t.  Shddon,  9  Id.  50;  City  t.  Ixmdng,  9 
Id.  477;  OboUr.  Supeniaon,  16  Id.  678;  Supenoiton  ▼.  UtMed8UUe$,  18  Id. 
71;  Orom  Towmhip  ▼.  Taieott,  19  Id.  666;  Town  qf  Blmwood  ▼.  Marcpt  92 
U.  8.  289;  Cau  Co.  r.  Joknmm,  95  Id.  860;  Vonko  r.  Murdoek  92  Id.  494; 
Johnmm  Co.  ▼.  Thayer,  94  U.  &  631;  Fooie  ▼.  Jokwon  Co.,  5  DilL  208.  Bat 
where  the  yalidity  of  the  bonds  has  been  tried  on  an  application  for  a  fium- 
daamUf  in  the  state  ooort^  it  is  held  tiiat  the  decision  is  condnsiveon  the  fed- 
ersl  court  in  a  snbsequent  snit  on  the  bonds:  BlodfY.  CommMonon,  9917.  S. 
686;  i^orftm  T.  iffAeOy  Co.,  118  Id.  425;  and  oases  jnst  dted. 

In  a  number  of  oases  conoeming  the  validity  of  railway-aid  bonds  in  Iowa, 
this  ooort  hdd  that  it  was  boond  by  the  decidon  of  the  state  court,  before 
the  issue  of  the  bonds,  that  the  prooeedings  were  regular,  and  compelling  their 
issne,  and  that  the  fact  that  after  the  dedrion  of  the  federal  court  the  state 
court  reversed  its  ruling  would  not  afibot  the  course  of  decision  in  the  former: 
Oetpeber.  IMvque,  1  WalL  175;  JJoMnMyer ▼.  Xee Oo.,  8 Id.  294. 

This  court  has,  with  a  firm  hand,  uphdd  the  rights  of  bonajide  purchasers, 
in  the  view  that  th^  are  innocent  parties  who  should  be  protected,  even  to 
the  prejudioe  of  the  mnnidpality,  whereas  the  mnnidpality,  in  the  great 
msjocity  of  cases,  reodves  the  benefits  of  the  issne  of  bonds,  and  attempts 
to  repudiate  for  some  nsgleot  or  malfeasance  of  its  officers.  The  federal 
courts,  when  the  question  is  one  arising  prior  to  the  iMue  of  the  bonds,  f  d« 
low  the  rulings  of  the  state  courts  as  adjudications  upon  the  providons  of  a 
local  statute;  but  when  the  question  arises  between  a  bonajide  holder  and 
the  mnnidpality,  they  take  a  different  view.  The  language  of  Mr.  Justice 
Strong,  in  Venice  v.  Murdoek,  92  U.  S.  494^  upon  this  point,  is  in  point.  He 
says:  "It  is  axgued,  however,  that  the  New  York  decisions  {Storin  t.  Otnoa, 
23  N.  Y.  439,  CfoM  t.  SterUng,  23  Id.  456)  are  judicial  constructions  of  a 
statnte  of  that  state,  and  therefore  that  tiiey  funush  a  role  by  whidi  we 
must  be  guided.  The  argument  would  have  f oroe  if  the  decisions,  in  fact^ 
preeented  a  dear  oaee  of  statutory  construction.  But  they  do  not  They 
are  Bot  attempts  at  interpretation.  They  would  apply  as  well  to  the  ezecu« 
tion  of  powers  or  authorities  granted  by  private  persons  as  they  do  to  the 
issue  of  bonds  under  the  statnte  of  April  16,  1852.  They  assert  general 
prindples,  to  wit,  that  persons  empowered  to  borrow  money,  and  give  bonds 
therefor,  for  the  purpose  of  paying  it  to  an  improvement  company,  are  not 
lathorijBBd  to  deliver  the  bonds  direotiy  to  the  company,  — a  doctrhie  denied 
in  this  court,  in  the  supreme  court  of  Psnnsylyania,  and  even  in  the  court  d 
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ftppeals  of  New  York:  People  r.  Mead,  24  K.  T.  121;  Vemee  t.  Brwi^  65 
Barb.  697.  They  assert  also  tiiat  whero  an  antliority  ia  given  to  an  offieer 
to  ezeeate  and  issae  bonds,  on  the  assent  of  two  thuds  of  the  ▼oten  of  tha 
town,  the  assent  to  be  obtained  by  tha  officer,  and  filed  in  a  pablie  offioei» 
with  an  affidavit  yerifying  the  aadent^  tha  verification  amonnta  to  *»^^wig^ 
sabserves  no  poxpose,  and  that  a  bonajide  bolder  of  the  bonds  is  bound  to 
prove  that  the  requisite  number  of  voten  did  actually  assent.  They  nsmiii  t 
this  as  a  general  propoaition.  They  do  not  assert  that  the  statnte  so  dedaanas^ 
er  that  saoh  is  even  its  implied  requisition.  There  is,  therefora^  beCora  os 
no  saoh  case  of  constmotion  of  a  state  statate  by  state  cooxts  as  reqoirea  os 
to  yield  onr  own  convictions  of  the  righti  and  blindly  f oQow  the  load  of 
others,  eminent  as  we  freely  eonoede  they  aze.* 

In  Domghsa  Co.  v.  Pibe  Co.,  101  U.  8.  677,  the  ooort  coosidflred  lunr  £ar 
state  decisions  wonld  be  followed.  Waite,  O.  J.,  said:  "  We  axe  then  to  oon- 
aider  whether,  under  these  cixcumstanoes,  we  mnst  follow  the  later  ^^^-j^'i"^ 
to  the  extent  of  destroying  rights  whicb  have  become  vested  under  thoaa 
given  before.  As  a  rule^  we  treat  the  construction  which  the  highest  ooort 
of  a  state  baa  given  a  statate  of  the  state  as  part  of  the  statute^  and  govern 
ourselves  according;  but  where  di£Earent  oonstructioDs  have  been  given  to 
the  same  statute  at  different  times,  we  have  never  felt  ourselveo  bound  to 
fttUow  the  latest  decisions,  if  therein  contract  rights  which  have  accrued 
under  earlier  rulings  will  be  injuriously  afiected.  The  language  of  Mr.  Chief 
Justice  Taney,  in  Rowan  v.  Rmndle,  6  How.  134»  expresses  the  true  rule  atk 
this  subject  He  said  (p.  139):  « Undoubtedly  this  ooort  will  always  fed 
itself  bound  to  respect  the  decisions  of  the  state  ooorts  in  all  cases  upon  tfaa 
oonstruction  of  their  own  laws.  Bot  we  ought  not  to  give  them  a  letzoactiw 
effect^  and  allow  them  to  render  invalid  contracts  entered  into  wiUi  ettiaans 
of  other  states  which,  in  the  judgment  of  this  courts  were  lawful^  made.' " 
All  this  is,  in  effooty  to  say  that  the  decision,  prior  to  the  issue  of  tiia  bonds^ 
is  part  of  the  statute,  of  which  the  purchaser  is  bound  to  take  notioe. 

The  supreme  court  has,  when  necessaxy  to  protect  the  homa  fde  holder, 
adopted  liberal  constructiGns  of  the  statutes  and  charters:  (Tdjpdb  v.  Da&ngiM; 
1  Wall.  176;  Utyer  v.  Utuoodknit,  1  Id.  384;  Bogen  v.  Bw^i^fiim.  3  Id.  854. 
It  disregards  irregnlarties  in  the  issue  of  the  bonds,  and  non-oomplianoe  with 
conditions  precedent:  Moron  v.  CommMonen,  2  Black,  722;  Ajms  Oom^  v. 
Aepbiwall,  21  How.  639;  Biaaea  v.  J^ereormUe,  24  Id.  287;  MarA  v.  Alton 
County,  10  Wall.  676;  and  it  holds  that  the  United  States  circuit  ooorts  havo 
authority,  by  mandcmute,  to  enforce  the  collection  of  judgments  upon  audi 
bonds,  which  cannot  be  interfered  with,  either  by  the  atate  judiciary  or  iiio 
state  legialatnre:  Van  Hoffman  v.  Quiney,  4  Id.  636;  QoUkmok  v.  Am$,  6  Id. 
705;  Bioge  v.  Johnson  ComOy,  6  Id.  166;  BtOa  v.  M^aeaime,  8  Id.  675;  and  aeo 
posi,  "Mode  of  Enforcing  Payment." 

Mr.  Justice  Clifford,  in  St.  Joseph  Towns/^p  v.  Sojfere,  16  WalL  644,  in  d»- 
livering  the  opinion,  gave  such  a  precise  snd  complete  summary  of  the  law 
of  the  United  States  supreme  court  aa  to  the  rights  of  holders  ol  municipal 
bonds  that  it  is  quoted  here  before  further  considering  the  subject.  Ue  said: 
"Bonds  payable  to  bearer,  issued  by  a  municipal  corporation  to  aid  in  tho 
construction  of  a  railroad,  if  issued  in  pursuanoe  of  a  power  confened  by  tha 
legislature,  are  valid  commercial  instruments;  but  if  issued  by  such  a  ooipoxa- 
tion  which  possessed  no  power  frem  the  legislature  to  gxant  such  aid,  they  are 
invalid,  even  in  the  hands  of  innocent  holders.  Such  a  power  is  frequently 
eonfexied  to  be  exercised  in  a  special  manner,  or  subject  to  oertain  regula- 
tions, conditiou,  or  qualifications;  but  if  it  i^^pean  that  the  bonds 


April,  1868.]    De  Vobs  v.  City  of  Richmond.  683 

■hofw  by  their  redtala  that  the  power  was  ezeitsised  m  the  maimer  required 
by  the  legxslature,  and  that  the  bonds  were  iasaed  in  conformity  with  those 
regnhitiana  and  pnrBoant  to  thoea  conditions  and  qualifications,  proof  that 
any  or  all  of  those  recitals  are  inooxreot  will  not  oonstitntne  a  defense  to  the 
corporation  in  a  suit  on  the  bonds  or  coupons,  if  it  appears  that  it  was  the 
sole  province  cf  the  municipal  officers  who  executed  the  bonds  to  decide 
whether  or  not  there  had  been  an  antecedent  compliance  with  the  regula- 
tion, condition,  or  qualification  which  it  is  alleged  was  not  fulfilled." 

NeffotiabiSiif,  — Bonds  of  a  municipal  corporation  having  authority  to  issue 
them,  and  payable  to  bearer  or  order,  are  commercial  or  negotiable,  if  th^ 
have  the  essential  requisites  of  negotiable  paper:  Lackman  v.  Lehman,  63 
Ala.  647;  S.  0.,  35  Am.  Rep.  57;  Moron  v.  Miamd  Co.,  2  Black,  722;  Gdpche 
V.  Dulmgine,  1  WalL  75;  Lexington  v.  BvOer,  14  Id.  282;  HumboHdt  v.  Long, 
82  U.  &  642;  Oromwea  v.  8ae  Co,,  96  Id.  51;  Iknfk8$  Co.  v.  ffukMboper,  98 
Id.  98;  SoibertB  v.  Bollet,  101  Id.  119;  OUawa  v.  PorUnumth  Bank,  105  Id. 
342.  In  MeretT  v.  HaAeU,  1  WalL  83,  the  courts  say  that  theze  is  noth- 
ing contrary  to  morals  or  public  policy  in  making  bonds  negotiable.  An 
objection  which  baa  been  urged  against  the  negotiability  of  bonds  is  the 
prewnee  of  the  seaL  In  Lo/dmum  v.  Lehman,  63  Ala.  547,  S.  0.,  35  Am. 
Rep.  57,  Briokell,  J.,  delivering  the  opinion,  says:  "Though  sealed  instru- 
ments find  their  recognition,  validity,  and  operation  in  the  ancient  rules 
of  common  law,  while  bills  of  exchange  and  promissory  notes  find  their 
origin  sod  sanotion  and  peculiar  oharaoteristics  in  the  law  merchant^  or  in 
statutes  intended  to  facilitate  their  dreulation,  the  bonds  of  corporations^ 
though  under  seal,  after  some  vacillation  of  judicial  decision,  come  to  be 
recogniaed  aa  on  an  equality  with  bank  notes  and  bills  of  exchange.  But, 
like  bank  notes,  or  bills  of  exchange,  or  promissory  notes,  they  must  in 
tbemselres  contain  every  essential  requisite  of  negotiability.  Where  these 
are  found  in  them,  although  they  may  be  under  the  corporate  seal,  as  every 
act  of  a  corporation  must  have  been  manifested  according  to  the  andent 
common  law,  the  seal  will  not  destroy  their  negotiability.  But  the  seal  will 
not  confer  negotiability  unless  these  requisites  are  found  ":  In  re  Leland,  6 
Ben.  175;  Mereer  Co.  v.  ffaekeU,  1  WalL  95.  Municipal  bonds  pass  by  de- 
livery, and  are  negotiable  when  payable  to  the  person  named  or  bearer:  Bailh 
eria  v.  BoUee,  101  U.  S.  119;  and  so  when  payable  to  the  party  named  or 
order:  WUaon  Co.  v.  I^iMtional  Bank,  103  U.  8.  770;  or  where  paid  to  the  per- 
son named  or  holder:  Id.  In  Cronin  v.  Patrick  Co*,  4  Hughes,  524,  a  bond 
payable  to  the  person  named  or  his  assignees  was  held  not  negotiable.  Bonds 
payable  in  blank  are  held  to  be  intended  as  negotiable  securities  payable  to 
the  holder  as  bearer,  and  the  holder  may  negotiate  them  by  inserting  the 
name  of  another  in  the  blank:  WhiteY.  Vermont^  M.  R,  R,  Co,,  21  How.  575. 

Corporations  may  contract  on  conditions,  or  uncertain  events,  or  on  con- 
tingencies, as  well  as  absolutely  or  unconditionally.  But  where  a  condition, 
appearing  upon  the  face  of  municipal  bonds,  which  are  otherwise  negotiable^ 
affects  the  liability  to  pay  at  all  events,  such  bonds  are  held  not  to  be  nego- 
tiable: 1  Dillon  on  Municipal  Corporations,  sees.  512,  513;  UnUed  Statee  v. 
Bank  qf  United  Btatee,  5  How.  382.  Negotiability  of  railroad  bonds  is  un- 
affaoted  by  an  agreement  contained  therein,  allowing  the  holder  the  privilege 
to  receive  stock  upon  their  surrender:  Botehkiea  v.  National  Bank,  21  WalL 
254;  8.  C,  10  Blatchf.  384.  Where  the  place  of  payment  and  the  precise 
amount  to  be  paid  are  uncertain,  the  bond  is  deprived  of  its  negotiable  char- 
acter: Pareone  v.  Jadieon,  99  U.  8.  434.  A  bend  to  pay  money,  or  to  do 
something  else  instead,  is  held  to  be  not  negotiable^  not  being  payable  at  all 
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flnmti:  SuUon  ▼.  Owoi,  66  K.  €.  128.  Bonds  reciting  tiiat  tbej  tre  ocniT«ri- 
Ible  into  otlMr  bonds,  thsresfter  to  be  iaraed  oontingeailj,  axe  not  ncgotiabla; 
MerHweaAtr  ▼•  Balun  Cb.,  5  DHL  26B.  A  bond  payable  to  beaier  on  oom- 
pletion  of  a  oertain  zaflroad  was  beld  not  n^gotidUe^  becaose  not  certain  as 
to  the  time  of  payment:  Lttdanatu  ▼.  Lduneai^  63  Ala.  647;  8.  C,  Am.  RepL 
67.  Bonds  made  payable  at  a  time  specxfiedf  bnt  containing  a  danae 
ing  the  right  to  pay  at  any  time  to  be  named  by  the  obligors*  vpon 
certain  snm  to  the  principal,  are  not  negotiable:  CMeoti  t.  AUan^  70  Mow  290. 

BecUali  in  B<md$  €t$  Notiee,  —Whenever  the  porohaser  of  mnnicipal  bonds 
has  notice  of  defects  in  the  issuance  thereof^  he  is  not  a  pnrehaaer  in  good 
faith.  Where  the  recitals  of  the  bonds  show  that  there  has  been  a  faHnre  to 
comply  with  any  of  the  conditions  of  the  issne^  or  if  these  are  anch  as  will 
pat  the  purchaser  upon  inqnixy,  and  by  doe  diligence  he  coold  ascertain  the 
defects,  he  will  be  held  to  haye  notice  of  them,  and  therefore  will  be  treated 
as  any  purchaser  with  notice,  and  he  cannot  enforce  the  payment  of  the 
bonds.  JnHankmanY.  BaimComiif^  02 U.  S.  669^  the statnte natbcnnd a 
sabscription  to  the  T^ftTingtan,  GhilUcoths^  and  Golf  Railroad  Ooopai^. 
After  a  Tote  was  taken  npon  the  propoaitian,  which  resulted  favceably,  tiie 
company  was  consolidated  with  another.  Xhenameof  the  latter  waa  the  Lex- 
ington smd  (>ulf  Railroad  Company,  and  to  this  company  the  bonds  were  tasiied. 
The  court  decided  that,  there  bdng  no  authority  to  issue  bonds  to  the  latter 
con^any,  the  recital  of  the  statute  in  the  bonds  was  notice  euffident  to  put 
the  purchaser  on  inquizy.  In  Bairn  Oomitff  ▼.  Whiia^  97  Id.  85^  the  aame 
bonds  came  before  the  court  again,  and  the  totmat  ruling  was  affirmed.  In 
MeClure  ▼.  Oa^ord,  94  Id.  429,  the  recitals  of  the  bond  showed  that  the 
thirty  days'  notice  of  election  required  by  the  statute  had  not  been  given. 
The  court  held  that  he  had  notice  of  the  defect,  and  could  not  reoover  upon 
the  bonds.  To  the  same  eflfeot,  upon  the  same  bonds,  see  Qtorge  t.  (hfcTd, 
16  Kan.  72;  MygaUv.  GremBcByt  1  Biss.  292. 

IA»  Pendau,  — The  rule  cf  commercial  law,  that  the  doctrine  of  fit  pendens 
does  not  apply  to  negotiable  piq^  not  due,  is  abo  the  rule  aa  regards  munici- 
pal bonds.  The  purohaaer  of  such  bonds  who  gives  value  for  them  before 
maturity  is  not  affected  by  the  mere  pendemqr  of  a  suit  to  test  the  validity 
of  such  bonds,  although  the  decision  in  such  suit  is  against  their  validity: 
Oleotir.  Sfipeniaon,  16  WaU.  678;  JfaHomal  Samkv,  2\»u^  20  Id.  72;  War^ 
rm  V.  Jfony,  97  U.  &  96;  Warrmr.Po9t^VJ13u  110;  Waarrm'w.  PcTUmmO^ 
97  Id.  110;  (Mean»  v.  PktU,  99  Id.  676;  Oau  ComOg  ▼.  QilkUe.  100  Id.  68S; 
Wkutonr,  Wet^ddi,  22  Ala.  760;  Mknur.  Wmi,  88  Ga.  18;  LOA  v.  IFeBi^ 
48 K.  T.  686;  StoMW,  BUhH,  11  Ohio  8t  262;  JB^  v.  MUer,  18  Pk.  St. 
888;  Jhtrtmi  v.  /otoo,  1  Woolw.  69. 

Overdue  Coupons  ae  Notice  tktU  Nbie  ie  Dkhmand.  — It  has  been  eontanded 
in  a  number  of  cases  that  overdue  coupons  are  notice  of  the  diAnncr  of  tfa* 
bond,  and  that  one  taking  bonds  with  such  coupons  attached  is  not  a  homm 
fide  bolder.  This  topic  has  been  considered  in  Morrie  O.SBnCo.T,  Fyher^ 
64  Am.  Dec.  439;  and  in  the  note  to  iinf  JToC  Amib  ▼.  ^8bo«;  14  Minn.  77,  to 
appear  in  100  Am.  Dec 

It  is  generally  held  that  the  mere  fact  that  one  or  two  installmfmts  of  in- 
terest are  overdue  or  unpaid,  disconnected  with  other  facta,  is  not  soffioieBl 
to  affBOt  the  position  of  one  taking  the  bonds  and  subsequent  conpona  betoa 
their  maturity  for  value  aa  a  bona  fide  purchaser.  Other  facta  may,  wh^ 
taken  in  consideration  with  the  presence  of  undue  coupons,  be  coDaidsnd 
Buffident  to  put  the  purchaser  on  inquiry  as  to  the  anffideooy  of  the  bond 
and  conpons:  Potnom  r,  Jackeon^  99  U.  8.  434;  BaOwoff  Oo.  ▼.  Sproffue,  109 


April,  1868.]    Db  Vo86  v.  City  of  Richmond.  68ft 

Id.  695.  As  u  stated  in  snbstiDoe  by  Field,  J.,  in  CramweO  ▼.  Sac  Co.,  90 
Id.  68,  the  presenoe  of  such  oonpons  nsaally  denotes  merely  some  tempomy 
linsncial  pressure  or  falling  off  of  expected  revenues  or  inoome,  or  many 
other  causes  having  no  connection  with  the  original  validity  of  the  bonds  and 
coupons;  and  to  hold  that  in  such  cases  all  bonds  and  coupons  would  be  dis- 
honored paper  would  greatly  impair  the  currency  and  co^dit  of  such  secu- 
rities, and  correspondingly  dinunish  their  value.  To  the  same  effect,  see 
WUer  ▼.  BerUn,  13  Blatchf.  2i5;  Rouede  v.  Jertey  City,  18  Fed.  Bep.  719; 
OiOoM^A  V.  Norfolk  etc  Co.,  1  Hughes,  410;  SicOe  v.  CM,  64  Ala.  158;  ITa- 
tkmal  Bank  v.  KHty,  108  Mass.  497;  Bobs  v.  BewiU,  15  Wis.  260;  contra, 
NaiUonai  Bank  v.  ContmumoMt^  14  Minn.  77.  Where  bonds  themselves  pro- 
vide that  a  default  in  payment  of  the  interest  shall  render  the  bond  due  and 
payable,  the  bonds  of  course  become  due  upon  such  default,  and  unpaid  con* 
pona  would  amoont  to  notice  that  the  bonds  are  overdue;  Mayor  v.  CUy 
.fi^Mi^  58  Oa.  684. 

Bona  Fid6  Uolden,  — The  settled  rule  of  oommeroial  law  is,  that  one  is  a 
Umajtde  purchaser  of  negotiable  paper  who  takes  it  for  value  before  matu- 
rity and  without  notice  of  equities,  and  such  a  purchaser  is  said  to  obtain  a 
perfect  title.  This  rule,  with  a  slight  modification,  is  applied  to  negotiable 
municipal  bonds.  The  modification  is  this,  that  while  the  general  rule  is 
that  possession  is  jnima  fade  evidence  of  ownership,  and  of  the  fact  that  the 
owner  came  by  the  bond  honestly,  and  for  value,  — RaiXroad  Co,  v.  Spraguet 
103  U.  S.  756;  North  CaroUna  JR.  B.  Co.  v.  Drew,  3  Woods,  691,  —the  United 
States  supreme  court  holds  that  if  the  maker  of  the  paper  produces  evidence 
tending  strongly  to  show  fraud  in  the  origin  of  the  paper,  the  court  will  re- 
quire the  holder  to  prove  that  he  gave  value  for  it:  2  Daniel  on  Negotiable 
Instrumenta,  sec.  812;  Murray  v.  Lardner,  2  WalL  110;  Smith  v.  Sac  Co,,  11 
Wall.  139;  Doualasa  Co.  v.  BoUea^  94  U.  S.  104;  Maam  Co.  v.  Shawe,  94  Id. 
272;  Marion  Co.  v.  Clark,  94  Id.  278;  StevoaH  v.  Laming,  104  Id.  505;  S.  C,  16 
Blatchf.  281 .  Of  course  if  he  proves  that  he  gave  value  for  the  paper,  and  took 
it  without  notice  of  the  fraud,  his  title  will  be  protected:  See  the  cases  just 
cited.  Where  bonds  were  stolen,  and  the  holder  who  bought  them  in  the 
market  proved  that  he  gave  value  for  them,  it  was  held  that  he  could  recover: 
OUbough  V.  Norfolk  A  P.  R.  R.  Co.,  1  Hughes,  410;  Plantere'  Aeeodation  v. 
Avegno,  28  La.  Ann.  552;  Eliaabeth  v.  Force,  29  N.  J.  L.  587;  Battka  v.  Lama^ 
denelager,  84  Pa.  St  440.  A  purchaser  for  value  from  a  bona  fide  holder  is 
held  to  be  a  bona  fide  holder,  though  he  himself  has  notice  of  existing  equi- 
ties: CromwfU  v.  Sae  Co.,  9G  U.  S.  51. 

One  who  takes  bonds  in  payment  of  an  antecedent  debt  is  held  to  be  a  pur^ 
chaser  for  value:  Foote  v.  Hancock,  15  Blatchf.  343;  Mobile  Savings  Bank  v. 
0*Kaiibbha  Co.  Sup.,  24  Fed.  Rep.  374.  A  holder  who  gave  his  notes  for  the 
purchase-money  was  Ukewise  held  to  be  a  purchaser  for  value:  Orleane  v.  Plattf 
99  U.  S.  676.  And  so  one  who  takes  bonds  in  pledge  to  secure  payment  for 
material  furnished  is  held  to  be  a  holder  for  value:  Alien  v.  DaUes  R.  R.  Co., 
3  Woods,  316.  And  it  was  so  held,  where  the  bonds  were  pledged  to  secure 
the  payment  of  a  claim  which  had  been  secured  by  mortgage,  but  in  lieu  of 
which  mortgage  security  the  bonds  were  pledged:  Allen  v.  Dallee  R,  R.  Co., 
3  Woods,  316. 

A  bona  fide  holder  may  recover  from  the  maker  the  full  amount  due  upon 
the  bonds,  though  he  may  have  paid  for  them  less  than  their  par  valuei 
CfromweU  v.  Sac  Co.,  96  U.  S.  51;  National  Batik  v.  Oreen,  33  Iowa,  140;  La^ 
V.  WimwMn,  30  Id.  305;  CJiicopee  Bank  v.  Cltapin,  8  Met.  40;  Stoddard  v. 
Bmball,  6  Gush.  469;  Fowler  v.  Striclland,  107  Mass.  552;  Park  Bank  v. 
Watmm,  42  N.  Y.  490;  WiOiame  v.  Smitli,  2  Uill,  301. 
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D^enaeB  againtt  ffotder,  — ^e  only  defense  that  euk  be  set  up  agunet  a 
holder  for  valae,  before  dne  and  withoat  notice  of  facts  conatitating  a  defiwsf^ 
of  negotiable  municipal  bonds,  is  that  of  want  of  power  in  the  maker  to  issna 
the  bonds  in  question.  We  might  go  even  farther,  and  say  that^  as  agunat  a 
bona  Jide  holder  of  such  paper,  there  ate  no  defensfle,  for  it  is  held  thai  the 
pnrchaser  of  bonds  is  boimd  to  take  notioe  of  the  tenns  of  the  statate  vnder 
which  the  bonds  are  iasned,  and  of  the  general  laws  of  the  eommnnity,  and 
as  a  cooseqnenoe^  of  the  want  of  anthority  under  the  stainte  to  issue  tha 
bonds:  Khoos  Oa.  y.  AgpmwaU,  21  How.  639;  JohMtomOa.  ▼.  Jamutiy,  9i  U.  & 
202;  MeCfiure  y.  (hford,  M  Id.  429;  Ogden  y.  Doate,  102  Id.  634;  Tolai9 
Scmkr.  Porter,  110 Id.  608;  ffa^  y.  HoUy Springe,  114 Id.  120;  Mertkai^ 
Bank  y.  Bergen,  115  Id.  384;  and  that  thereforep  if  there  is  a  want  of  an- 
thority,  one  haying  oonstracUye  notioe  thereof  is  not  a  bona  fide  holder. 
However,  it  is  soffioient  to  say  that  this  is  the  only  defense  wliibh  can  be  set 
up  against  porchasers  for  yidne  before  matnzi^  withoot  notioe^  actoal  or 
oonstnictiye,  of  other  defects. 

Want  qf  Power  ae  a  D^enee,  — Want  of  power  is  always  a  dafeoae  to  aa 
aotion  npon  nmnieipal  bonds.  Where  the  power  to  issae  them  doea  not  exist, 
the  bonds  are  ahsolntely  yoid.  It  is  said,  in  OoUon  y.  Neip  Ptwridemee,  47 
K.  J.  L.  401,  that  in  an  aotion  upon  mnnioipal  bonds  the  declaration  nmst 
ahow  the  power  to  issoe  the  bonds,  and  that  nnless  it  do  so  it  is  open  to  da> 
mnrrer:  Hopper  y.  Covington,  118  U.  S.  148.  This  want  of  power  is  generally 
held  to  arise  from  one  of  the  following  oanaea:  1.  Beoaase  the  boada  are 
ismed  for  a  private  and  not  for  a  pablio  porpose;  2.  Beoanse  the  *"*M"*g 
statate  is  in  violation  of  some  provision  of  the  state  eonslitation;  3.  Be> 
canae  the  power  exercised  is  different  from  that  delegated;  aa^  where  a  snb- 
aoription  iB  aathorized  to  one  railroad  and  the  aid  is  given  to  another;  4. 
Where  the  enabUng  act  imposes  conditions  to  the  exercise  of  the  power,  and 
provides  that  for  non-compliance  therewith  the  bonds  will  be  void.  Aeae 
heads  we  have  already  considered  separately  in  thia  note.  It  is  the  vmfona 
role  of  all  the  coorts  that  when,  for  any  one  of  these  cansea^  there  is  a  want 
of  authority  the  bonds  are  void. 

Upon  the  f onrth  requirite  of  oompliance  with  conditians  precedent,  the 
federal  coorta  have  ingrafted  a  doctrine  of  estoppel  by  reettals^  Qxpnias  or 
necessarily  implied,  that  the  oonditiona  have  been  oompUed  with.  The  fed- 
eral courts  do  not  hold,  under  aatatute  providing  that  the  nmnicipality  afaall 
be  authorized  to  issue  bonds  only  upon  compliance  with  some  certain  oondi- 
tion,  that  the  power  can  rightfully  be  exercised  without  the  perf ormanoe  of 
such  condition.  And  as  between  immediate  partiea,  the  federal  aa  well  as 
the  state  courts  hold  that  the  inquiiy  is  fully  open  whether  the  condition  has 
been  complied  with;  and  if  not,  the  issue  of  the  bonds  will  be  enjoined,  or  in 
the  hands  of  the  original  parties  or  holders  with  notice^  an  aotion  to  enforce 
the  bonds  may,  if  no  estoppel  exists,  be  suocessfuUy  defended:  C^ambere  C6» 
V.  CUwB,  21  Wall.  318.  The  element  of  estoppel  which  is  introduced  by  the 
federal  court  is,  that  the  municipality  having,  by  ita  recitals  of  #iftw*pli^*>f*i 
with  the  law,  or  of  performance  of  the  oonditiona  precedent^  led  the  pur- 
chaser to  believe  that  such  facts  were  true,  it  is  estopped  to  deny  its  state- 
ment or  decision  in  that  regard.  This  doctrine  is  not  generally  reoogniaad  in 
the  state  courts. 

Estoppel  by  ReeUal  or  Municipal  Dedeion,  — The  rule  to  be  gathered  from 
the  decisions  of  the  United  States  supreme  court  i%  that  if  bonds  are  duly 
executed  by  the  proper  officers,  and  these  officers  are  invested,  by  the  true 
construction  of  the  statute,  wiili  the  power  to  decide  whether  oonditiona  pre* 
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pedant  liay«  been  performedt  and  th«  bonds  oontain  a  recital  that  snoli  ooft 
^tiozui  hsvo  beea  oomplied  with,  or  a  recital  which  implies  each  coiiipliaaoe» 
the  iasae  of  the  bands  under  sodh  eiroamstaaoesy  with  such  a  recital,  is 
•oondnstre  against  the  mnniotpality  as  to  the  fact  or  facts  recited  or  implied 
in  the  redtal,  and  estops  it  in  an  action  by  an  innocent  holder  for  value  be- 
fore due  to  show  the  contrary.  If  there  is  no  recital  in  the  bonds  of  a  de- 
cision npon  the  qnestion  of  compliance  with  conditions  precedent,  the  qoes* 
tion  is  of  course  open,  miis  was  the  case  in  Marah  ▼.  FuUon  Co,,  10  WalL 
•676,  and  this  case  is  therefore  not  in  conflict  with  the  other  decisions  of  the 
same  ooort* 

The  first  and  leading  case  was  that  of  KnoxCo.r,A9pimoaU,  21  How.  539.  The 
-oommissioners  were  aathorized  '*to  take  stock  in  the  raQroad,  payable  in  connty 
bonds,  provided  the  majority  of  the  qnalified  voters  of  the  said  coonty  shall  vote 
forthesama.  In  an  action  npon  the  bonds  by  a  6ona,/f<26pQrohaser,  the  defense 
set  np  was  want  of  anthcrity  to  issue  the  bonds,  upon  the  ground  that  the 
•county  faOed  to  comply  with  the  requisites  of  the  statute  in  regard  to  notices 
for  such  election.  The  bonds  on  their  face  import  a  compliance  with  the  law 
under  which  they  were  issued,  reciting  that  they  are  "  issued  in  part  payment 
•of  a  subscription  of  two  hundred  thousand  dollars  by  the  said  Knox  County 
to  the  capital  stock,  eta,  by  order  of  the  board  of  oommissioners,  in  pursu- 
ance of  their  section  of  the  act^"  etc  It  was  held  that  the  purchaser  was 
not  bound  to  look  further  for  evidence  of  a  compliance  with  the  conditions  to 
the  grant  of  the  power.  The  board  of  commissioners  was  the  body  to  whom, 
it  is  evident  from  the  statute,  was  committed  the  duty  of  determining 
whether  the  proper  election  had  been  had,  and  their  issue  of  the  bonds  is 
-evidence  of  their  determination  of  this  question,  especially  where  they  recite 
the  compliance  with  the  statute. 

In  the  first  edition  of  Dillon  on  Municipal  CSorporations,  sec.  417,  8d  ed., 
eee.  4SZ,  the  author  said  that,  after  a  review  of  the  decisions,  he  was  unable 
to  say  that  they  would  support  the  doctrine  that^  merely  by  recitsls  in  the 
bonds*  the  eospoFation  would,  under  all  circumstances,  in  favor  an  innocent 
holder,  be  estopped  from  showing  that  the  condition  precedent  to  the  ex- 
•ereise  of  the  power  had  not  been  complied  with.  He  considered  the  cases 
te  eetablish  the  foUowing  principle:  ''If  upon  a  true  construction  of  the 
idgislative  enactment  confemng  the  authority  (viz.,  to  issue  municipal  bonds 
upon  certain  conditions),  the  corporation  of  certain  officers  or  a  given  body 
or  tribunal  are  invested  with  power  to  decide  whether  the  condition  prece- 
dent has  been  complied  with,  then  it  may  well  be  that  their  determination 
of  a  matter  in  pait,  which  they  are  authorized  to  decide,  will,  in  favor  of  the 
bond-holder  for  value,  bind  the  corporation.**  In  Town  ^f  Coloma  v.  Sham, 
"92  U.  S.  484^  Mr.  Justice  Strong,  referring  to  this  language,  says:  "This  is 
a  very  cautious  statement  of  the  doctrine.  It  may  be  restated  in  a  slightiy 
different  form.  Where  legislative  authority  has  been  given  to  a  municipality 
or  to  its  officers  to  subscribe  for  the  stock  of  a  railroad  company,  and  to 
issue  municipal  bonds  in  payment,  but  only  on  some  precedent  condition, 
such  as  a  popular  vote  favoring  the  subscription,  and  where  it  may  be  gath- 
ered from  the  legislative  enactment  that  the  officers  of  the  municipality  were 
invested  with  power  to  decide  whether  the  condition  precedent  had  been  com- 
plied with,  th^  recital  that  it  has  been  made  in  the  bonds  issued  by  them 
and  held  by  a  bona  Jide  pvrohaser  is  conclusive  of  the  fact  and  binding  upon 
the  municipality,  fbr  the  recital  is  itself  a  decision  of  the  fact  by  the  ap- 
pointed tribnnaL**  In  this  case  the  facts  and  recital  were  practically  the 
as  in  Xmkb  Ck,  v.  AaphnwaU,  21  How.  639.    These  principles  have  been 
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roifeeratad  in  a  great  number  of  deeirioni,  uninig  themonimpoctuitoff  wfaidi 
ere  the  following:  Moran  ▼.  Mkmd  Ckmit^t  2  Blabk,  722,  724;  BiamO  t.  J^- 
ftnomOU^  24  How.  287;  Uerttr  0(k  t.  HiMdaett,  I  WaiL  83;  Mei^  t.  JAv- 
taUne,  1  Id.  386,  393;  Van  Hoatn^  ▼.  ifodtew  <%,  1  Id.  291;  (Mpeba  ▼. 
Z>tt&ii9tte,  1  Id.  175,  203,  Rogen  ▼.  ^nrfiiifpfon,  3  Id.  364;  Sftpmvkon  r. 
Sehenek,  5  Id.  772;  £«aiiip<oii  y.  BvOer^  14  Id.  284;  Gnmd  CkaU  ▼.  IF&iq^ar, 
15  Id.  572;  8L  Joaeph  TownMp  y.  Boffen^  16  Id.  844;  Pendkbm  Co.  ▼.  ^9ii|r» 
18  Id.  297;  Cohma  v.  Bomb,  92  U.  8.  484;  Toifce  y.  MwdoA,  02  Id.  484; 
ifottftrie  y.  ScBuhiQB  Bank,  92  Id.  631;  BeoMpk  y.  Poi^  93  Id.  502;  Leaam- 
worth  y.  Barney  94  Id.  70;  Dougkm  Co,  y.  ^bOn^  94  Id.  104;  Johmlom  Oou  y. 
2rftay«r, 94 Id.  631;  OasaCo.  y.  /o&iiftm,  95 Id.  360;  SmAmbmh  y.  Mtkagr^, 
96  Id.  312;  ITarren  y.  Jforey,  97  Id.  96;  HadaeU  y.  Otftnoo,  99  Id.  86;  Sdia^ier 
Qk  y.  Thomeu,  98  Id.  169;  Antho§^  y.  ./Apn-  Co.,  101  Id.  693;  Pontpbm  J^ 
y.  Cooper  Unkm,  101  Id.  196;  BvdUxmtmr.  LUd^fietdCUg,  102  Id.  278;  Barter 
y.  iTonocftan,  103 Id.  562;  ^ontomy.  NmOee,  103 Id.  648;  Wakmiw.  Wade^ 
103 Id.  683;  CloBgOo,  y.  Saeinge* Scekt^,  104  Id.  579;  JfodMe  Co.  y.  #Ur. 
/eU,  105  Id.  370;  ilmerftxmX.  /.  Co.  y.  ^rtioe,  105  Id.  328;  7*ofalo  Bamk  y. 
Porier,  110  Id.  608. 

To  illoBtrate  more  fully  this  dootrine^  abrief  refierenoe  will  be  givmi  toaooie 
of  the  later  decisionB.  InJETufliioWy.ZioiH^,  Mqm^thestafeatereqiiiredapop> 
nbtf  yote  at  an  election  of  which  thirty  daja'  notioe  was  to  be  giveii.  Thm 
bonds  contained  a  recital  to  the  eflEeot  that  they  were  "issued  in  pnnoaoca 
of  and  in  accordance  with  the  act  of  the  legisUtare,**  stating  it^  It  was  held 
(the  statnte  haying  been  ooostmed  to  giye  the  offioers  power  to  diitwi  iiiiiis 
compUanoe  with  conditions)  that  the  bonds  were  yalid  in  tiio  hands  of  a  bemm 
fde  holder,  though  the  election  was  held  within  less  than  thirty  days.  la 
Tofwn  qf  Venice  y.  Jliurdock,  92  U.  S.  494,  authority  was  giyen  to  borrow,  on 
condition  that  the  written  assent  of  two  thirds  of  the  resident  tax-payers 
should  be  preyioualy  obtained  by  the  town  officers  and  filed  in  the  comn^ 
clerk's  office,  with  sn  affidavit  of  such  offioers  yerifying  such  assent.  Hie  list 
being  so  filed  with  the  necessary  affidavit,  bonds  were  issued,  and  in  an  actum 
by  a  bona  fide  holder  the  question  arose  whether  the  plaintiff  must  proyo  the 
signatures  to  be  genuine.  The  court  held  that  this  was  not  necenary,  the 
decision  of  the  town  officers,  a  tribunal  created  to  determine  the  fact,  being 
held  conclusive.  In  Marqf  v.  TownMp  qf  Oaweffo,  92  Id.  637,  the  statnts 
provided  that  the  municipality  might  issue  bonds  to  an  amount  not  ezoeeding 
a  certain  sum.  Bonds  which  were  issued  in  excess  of  the  amount  authorised, 
but  reciting  the  act,  and  that  they  were  issued  "in  virtue  of  and  in  accord- 
ance "  with  it,  the  court  said,  in  an  action  by  a  b(ma  fide  holder,  that  sinee  it 
might  be  gathered  from  the  legislative  enactment  that  the  persons  designated 
to  execute  the  bonds  had  authority  to  determine  oompUanoe  with  a  condition 
precedent,  that  their  decision  upon  the  fact  that  the  amount  for  which  the 
bonds  were  issued  was  within  the  amount  sllowed  by  statute,  was  oonclnsiysu 

In  Concord  v.  Portemmtth  Scaringe  Bank,  92  U.  8.  625^  the  question  of  estop- 
pel by  recital  of  a  matter  of  fact  exdnsively  within  the  knowledge  of  tiie 
board  of  supervisors,  the  question  in  the  case  was  whether  the  power  to  snb- 
scribe  had  been  exercised  prior  to  the  last  day  of  the  year  18(59,  for  other- 
wise it  was  annulled  by  the  new  constitution  of  1870.  The  bonds  reetted  that 
the  subscription  was  made  in  December,  1869.  The  court  held  that  this  mat- 
ter, being  peculiarly  if  not  exdustvely  within  the  knowledge  of  the  board 
making  the  recital,  estopped  the  oounty  to  set  up  the  fact  that  the  sahecrip- 
lion  was  made  at  a  later  day. 

E&toppel  bjf  Ladke — Acpue$eenee~^Faifnimd</  iniereaicrBeieaUonqfCtm^ 
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tidermlkm. — TIm  Bupimie  court  of  flio  Unitad  States  rooogniiM  aaotlier 
dootrine  of  estoppel  from  tiio  oonduot  of  the  mnnidpality.  As  to  iiregnlar- 
ities  in  the  exeroue  of  an  eipfesi  power  to  issne  Ixmds,  and  partioiilarly  in 
respeet  to  steps  oonneoted  with  preliminarj  oonditiona,  the  failure  of  the 
mnnicipality  or  tax-payer  to  enjoin  the  issne,  followed  by  long  acqniesoenoe, 
especially  when  accompanied  by  affirmative  acts  which  recognize  the  validity 
of  the  bcrnds,  snch  as  receiving  and  holding  the  stock  as  consideration  for  the 
bonds,  on  paying  interest  on  them  for  a  series  of  years,  has  been  held  to 
operate  as  an  estoppel  upon  the  municipality  from  setting  up  the  defense  of 
Bon-compliance  with  conditions  preoedent  cm  an  action  by  bona  fide  holder. 
Bat  so  far  as  we  have  been  aUo  to  discover,  no  case  decided  by  this  or  any 
other  court  holds  that  the  corporatioa  is  estopped  by  each  acts  from  setting 
up  a  total  want  of  power. 

In  gspersiwrs  v.  Sehaieif  5  WalL  781,  ooonties  were  aathoriaecl  npon  a 
proper  vote  to  subscribe  for  stock  and  pay  in  bonds;  an  election  was  ordered 
by  tho  county  courts  when  under  the  law  it  should  bave  been  ordered  by  the 
board  of  supervisors;  the  election  was  duly  held;  the  proposition  was  car- 
ried, and  the  supervisors  subscribed,  issued  the  bonds,  received  the  stock,  or- 
dered the  levy  of  taxes,  and  paid  the  coupons  for  a  period  of  from  nine  to 
ten  yean.  The  court  hM.  that  by  its  acquiescence,  conduct,  and  acts,  the 
county  had  ratified  the  bonds,  at  least  in  the  hands  of  an  innocent  h<dder, 
and  that  the  county  was  estopped  to  set  up  the  irregularity  mentioned  as  a 
defspse.  In  Pemikkm  Co.  v.  iiny,  18  Wall,  297,  it  appeared  that  the  county, 
wbioh  was  anthcrixed  to  purchase  stock  on  condition  of  a  popular  vote,  re- 
ceived the  stock  in  exchange  for  its  bonds,  and  hdd  it  for  seventeen  years 
before  soit  was  brought  on  the  bonds  by  an  innocent  holder,  and  still  held  it 
at  the  time  of  the  action.  The  court  held  that,  under  the  circumstances,  the 
county  was  estopped  to  set  up  the  disregard  of  the  condition  of  a  populsr 
elsoticn.  Tbe  single  act  of  paying  one  instsllment  of  interest  cannot*  of 
course,  be  considered  to  estop  the  county  from  setting  up  defimses  of  this 
nature:  Loan  Amfn  v.  Topeha,  20  WalL  666. 

In  Manh  v.  ISiiUm  Co.,  10  WalL  666,  however,  the  court  held  that  bond* 
would  not  be  ratified,  where  they  were  issued  without  the  sanction  of  » 
popular  vote,  by  acts  of  the  county  authorities,  in  appointing  agents  to  par- 
ticipate in  the  corporate  meetings  of  the  railway  company  aided,  nor  by  pay* 
ment  of  part  of  the  bonds  and  payment  of  interest  upon  the  others  for  a^ 
number  of  years,  the  court  saying  in  support  of  its  decision  that  the  super- 
visors could  not  ratify  a  subscription  without  a  vote,  because  they  had  no 
authority  to  make  a  subscription  in  such  a  manner,  ^e  cases  of  Pendktom 
CamfOilf  V.  Amif  and  Marth  t.  FnUim  Ctmmtifp  **iprat  are  therefore  in  direct 
conflict. 

Mode  qfEi^orehg  Pit^pmrnL  — It  is  not  attempted  in  this  note  to  cover  thie 
portion  of  the  subject^  and  we  leave  it  by  merely  stating  the  procedure 
adopted  for  enforcing  payment  of  municipal  bonds,  nese  bonds  are  usu- 
ally paid  through  the  means  of  a  special  tax  authorised  by  the  act  empower- 
ing the  municipality  to  issue  bonds.  When  the  bond  creditor  is  entitled  to 
such  special  tax,  it  is  held  that  he  cannot  be  deprived  of  it  by  subsequent 
legislation:  Vcm  Hoffman  v.  QuAMy,  4  WalL  636;  Dillon  on  Municipal  CSorpo- 
rations,  sees.  41,  42;  Qoltna  v.  UmUd  8taie$,  6  WslL  706;  United  Staiee  v. 
New  Orlume,  103  U.  8.  868;  Q^dne^  v.  Jadeeon,  118  Id.  832;  BaUe  Co.  v. 
UmUed  Staiee^  106  Id.  783;  and  it  is  no  answer  to  his  application  for  this  tax 

that  an  execution  upon  his  judgment  has  been  letuned  Miai&Ofia»  or  that  the 
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debtor  oofpocmtion  has  property  whioh  ia  Bnbject  to  mIo  oq  ezecotioa: 
Ctmnty  y.  AtptmoaH,  24  How.  376;  Beabow  ▼.  Icwa  CUjf^  7  WalL  313. 

Where  the  tax  is  refaeed,  the  remedy  of  the  bond-holder  is  by 
and  not  by  a  bill  in  equity,  for  sneh  is  the  appropriate  and  e£Eectaal  remadyx 
WaOde^  ▼.  MmecOme,  6  Wall  481;  Beet  y.  WaCertoum,  19  Id.  107;  He 
Levee  Ccnanietkmere,  19  Id.  65S.  A  collection  of  the  cases  relating  to 
damue  as  applicable  to  mnnidpal  corporations  will  be  f oond  in  'Bif^  ca  Es- 
traordinary  Legal  Remedies,  duster  5. 

It  may  be  stated,  howeyer,  that  if  there  are  obstacles  in  the  wny  of  col- 
lection by  mcmdamiu^  snch  as  the  resignation  of  officers,  the  coori  cannoi 
npon  each  proceeding  appoint  officers  of  its  own  to  leyy  and  collect  sndi  tax, 
nor  can  it^  by  yirtne  of  its  jurisdiction  as  a  conrt  of  eq[aity,  snbject  the  to- 
diyidnal  property  of  the  tax-payers  or  inhabitants  to  satisfy  the  JndgmeoK 
there  being  no  indiyidual  liability  on  the  part  of  these  persons;  and  the  ex- 
dnsive  remedy  is  said  to  be  by  mtrndamute  to  the  municipality  or  its  proper 
officers  commanding  therein,  to  leyy  the  tax,  and  pnmshing  them  for  dis- 
obedience of  the  writ:  Bees  y.  Waiertown,  19  WalL  107,  oyemling  WeUk  y. 
Genevieve,  I  DilL  130;  Umied  Statee  y.  BwOwell,  17  WalL  604.  Bat  in  the 
New  England  towns,  where  the  inhabitants  are  held  personally  liable  oa 
the  basis  that  such  towns  are  nninoorporated  societies,  it  is  held  that  the  in- 
diyidual property  of  these  inhabitants  may  be  subjected  to  the  payment  of 
municipal  bonds:  Beardeky  y.  SmUh^  16  Conn.  368;  Oooley  cm  Conatitutiooal 
limitations,  240,  245. 

In  Beee  y.  Watertoum,  eupra,  the  counsel  claimed  that  as  the  officers  had 
resigned,  and  there  was  no  existing  legal  corporate  authority  who  oould  be 
compelled  to  leyy  a  tax,  the  bond-holders  were  entitled,  as  the  beneGciariee 
of  a  trusty  to  haye  the  property  of  the  inhabitants  subjected  to  the  payment 
of  the  trust  debt  with  which  it  was  claimed  such  property  was  encumbered. 
The  court,  per  Hunt,  J.,  held  that  there  was  a  remedy  at  law  by  twamfawsM^ 
and  in  refusing  the  equitable  relief  demanded,  said:  "The  remedy  ia  in  law 
and  theory  perfect  and  adequate;  the  difficulty  is  in  its  execution  only.  The 
want  of  a  remedy,  and  the  inability  to  obtain  the  fruits  of  a  remedy,  are  qiutie 
distinct,  and  yet  they  are  confounded  in  the  present  proceeding."  And  this 
case  was  affirmed  in  Heine  y.  Levee  Cqpmueeionenif  19  WalL  665,  where  Mr. 
Justice  Miller,  in  deliyering  the  opinion  of  the  court,  said:  "But  the  hard* 
ship  of  the  case,  and  the  failure  of  the  mode  of  procedure  estabUshed  by  law, 
is  not  sufficient  to  justify  a  court  of  equity  to  depart  from  all  precedent  and 
assume  an  unregulated  power  of  administering  abstract  justice  at  the  expeoae 
of  well-settled  principles. **  And  he  continues:  "If  the  bill  bosustsined  at 
alL  it  must  be  on  the  yery  broad  ground  that  because  the  plaintiff  finds  him* 
self  unable  to  collect  his  debt  by  proceeding  at  law,  it  is  the  duty  of  a  coorl 
of  equity  to  deyiae  some  method  by  which  it  can  be  done.  It  is,  however, 
the  experience  of  every  day,  and  of  all  men,  that  debts  are  created  which  are 
neyer  paid,  though  the  creditor  has  exhausted  all  resources  of  the  law.  It  is 
a  misfortune  which,  in  the  imperfection  of  human  nature,  often  admits  of  no 
redress.  The  holder  of  a  corporation  bond  must,  in  common  with  other  men, 
submit  to  the  calamity  where  the  law  affords  no  relief.  The  power  we  are 
here  asked  to  exercise  is  a  yery  delicate  one  of  taxation.  This  power  belongs, 
in  this  country,  to  legislatiye  soyereignty,  state  or  naticoaL  In  the  case  be- 
fore us,  national  soyereignty  has  nothing  to  do  with  it;  the  power  nnist  be 
deriyed  from  the  Isgislatnre  of  the  state.  So  far  as  the  prseent  case  is  oon- 
earned,  the  state  has  delated  the  power  to  the  leyee  eoamuBsioBeB.    If 
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thai  body  hu  ceaoed  to  eadsti  tho  remedy  is  in  the  leglsktnre  either  to  easoM 
the  tax  by  e  speeiel  stetnte,  or  to  Teet  the  power  in  some  otiier  tribnnaL" 

Actkm/or  Jfoecf  Had  and  Becehed,  — It  hae  been  held  that  where  bonde 
ef  a  eity  eannot  be  enforced  beoaaee  defeotiyely  ezeonted,  the  money  paid 
for  them  to  tiie  eity  may  be  reoovered  where  it  hae  been  applied  to  legitimate 
eorporate use:  lAnUtkmav.  Wood^  102X7.  S.294;  eknmY.OUmiemriUe,  1  Mo- 
Gr.  78;  8.  0.»  1  BilL  165;  bat  where  the  bonda  are  iaened  withoot  any 
aathority  at  all,  it  ia  held  that  the  complainant  to  reccrer  the  money  mntl 
pat  hia  handa  npon  it»  or  the  fond  or  properly  which  repreeenta  it:  SeeXAel- 
/EeUT.  BaUom,  114  U.  B.  190l 

In  Louiakma  ▼.  Wood^  102  U.  8.  29i»  the  bonda  were  ieq[aired  by  atatate 
to  be  regtatered,  and  they  were  antedated  to  evade  that  law,  and  were  then 
bought  from  the  agent  of  the  mtj  in  good  faith  and  for  yaloe.  Waite,  O.  J., 
in  delhrering  the  opinion  of  the  ooart^  aaid:  ''It  la  eqoally  trae  that  the 
legal  effect  of  the  tranaaotion  by  which  the  plaintiff  and  hia  aaaignora  got 
poaaeaaion  of  the  bonda  waa  a  borrowing  by  the  dty  of  the  money  paid  for 
what  waa  aappoaed  to  be  a  porchaae  of  the  bonda.  Aa  the  brokw  throagh 
whom  the  boatneaa  waa  done  waa  the  agent  of  the  city  and  acting  aa  anch, 
the  caae  ao  f ar  aa  the  city  ia  concerned  ia  the  aame  aa  though  the  money  had 
been  paid  directly  into  the  city  treaaary,  and  the  bonda  given  back  in  ex- 
change. The  fact  that  the  citixena  did  not  know  for  whom  the  broker  waa 
acting  ia  for  all  the  pnipoaea  of  the  preaent  inquiry  immateriaL  They  be- 
lieved they  were  baying  valid  bonda  which  had  been  negotiated  and  were  on 
the  market^  when  in  reality  they  were  loaning  money  to  the  city,  and  got 
no  bonda.  The  city  waa  in  the  market  aa  a  borrower,  and  received  the  money 
in  tiiat  character,  notwithatanding  the  tranaaction  asaamed  the  form  of  a 
aale  of  ita  aecoritiea.  The  city,  by  patting  the  bonds  oat  with  a  false  date, 
repreeented  that  they  were  valid  without  registry.  The  bonda  were  bought 
and  the  price  waa  paid  under  the  belief  brought  about  by  the  conduct  of  the 
city  that  they  had  been  put  out  and  had  become  valid  commercial  securitiea 
before  the  regirtry  law  went  into  effect.  It  would  certainly  be  wrong  to 
permit  the  city  to  repudiate  the  bonds  and  keep  the  money  borrowed  on  their 
credit.  The  city  could  lawfully  borrow.  The  objection  goee  only  to  the  way 
it  waa  done.  As  the  purchasers  were  kept  in  ignoranoe  of  the  facta  which 
made  the  bonda  invalid,  they  did  not  knowingly  make  themaelvea  partiea  to 
any  illegal  tranaaction.  They  bought  the  bonds  in  open  market,  where  they 
had  been  put  by  the  city  in  poeseasion  of  one  clothed  with  apparent  authority 
to  aelL    The  only  party  that  haa  done  any  wrong  ia  the  dty. 

**  In  Mo9u  V.  MacFerlan,  2  Burr.  1005,  it  ia  stated  aa  a  rule  of  the  common 
law,  that  an  action  '  liea  for  money  paid  by  miatake,  or  upon  a  conaideration 
which  happena  to  fail,  or  for  money  got  throagh  impoaition.'  The  preaent 
action  can  be  auatained  on  either  of  theae  grounda.  The  money  waa  paid  for 
bonda  apparently  well  executed,  which  in  fact  they  were  not^  because  of  the 
false  date  they  bore.  Thia  waa  clearly  money  paid  by  miatake.  The  consid- 
eration on  which  the  payment  waa  made  haa  failed,  becauae  the  bonds  were 
not  in  fiust  valid  obligations  of  the  city.  And  the  money  was  got  through 
impoeitioa,  because  the  city,  with  intent  to  deoeive,  pretended  that  the  false 
date  the  bonds  bore  waa  the  true  one.  While,  therefore,  the  bonda  cannot  be 
enforced  becauae  defectively  executed,  the  money  paid  for  them  may  be  recov- 
ered back.  Aa  we  took  occaaion  to  aay  in  Manh  v.  FuUon  Co,,  10  WalL  676^ 
'the  obligation  todo  juaticereata  nponall  peraona,  natoral  or  artificial;  and  if 
a  connty  obtaina  the  money  or  property  of  othera  without  authority,  tiie  law, 
independent  of  any  atatate,  will  compel  raatitation  or  compenaation.' " 
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Stevens  v.  Davison. 

[IS  GEARAII,  8191] 

BoiABD  or  DnaoioBs  aw  Bailwat  CoBPOBAxioir  hatb  No  BtnnEBio  Um 
LiASi  or  THBDt  RoAD^  Under  the  laws  of  Vii]piiiA»  witiioBt  tlia  na»> 
tiion  of  the  itookholdera. 

Unmm  Bt-law  ov  CasroiRATiOH,  providing  thsfc  no  oaniRwt  dHll  be 
made  inTolving  the  fnnebiae  of  the  roed,  withoat  the  appronl  of  ite 
•todkholderiy  the  board  of  direotori  is  prohibited  from  mnlring  •  l&mm 
sathorising  the  leeaeee  to  operate  the  road,  and  to  take  toOa  tliaraior. 

AiTfBOKiTT  Oxvnr  to  Boabb  ov  DxKaoioss  to  Alrb  oe  Ambvd  Bt-law» 
of  oocporatifla  mnat  be  ao  ooostmed  aa  to  restrict  them  from  altering  cv 
anmilling  a  by-Uw  impoeing  a  limitation  on  their  powws. 

Idusn  Madi  bt  Board  ov  BniKnoBS  on  the  day  their  terms  of  office  ez- 
piredy  two  of  the  board  having  been  concerned  in  a  fraadnlent  iame  of 
•parioos  atocky  to  two  leeaeee  in  the  employ  of  the  oocpocntion,  cne  of 
whom  had  been  an  agent  in  the  iaaae  of  anoh  itodk,  and  aaoming  anok 
leieea  a  clear  profit,  eqnal  to  one  half  of  the  groai  eamingi  of  tba  loa^ 
is  afrand  on  the  rights  of  the  stockholders. 

BioinnB  WILL  bi  APFonrrED  to  Takb  Chabos  or  Raxlwat  when  asose 
easy  to  secore  the  ri^^ts  of  the  stockholdars. 

Bill  by  a  stockholder,  in  behalf  of  himself  and  other  stoek- 
holders,  to  set  aside  a  lease  of  the  Alexandria,  Washington, 
and  Georgetown  Railroad  Company,  for  the  appointment  of  a 
receiver  and  general  reliefl  The  company  was  incorporated 
by  the  general  assembly  of  Virginia  in  Febmary,  1864,  by  an 
act  of  incorporation  which,  among  other  things,  provided  that 
the  road  should  not  be  permitted  to  pass  into  the  exdndve 
possession  of  any  corporation  without  the  limits  of  Virginia. 
On  May  5, 1866,  an  annual  meeting  of  the  directors  was  held. 
This  w^s  the  day  provided  by  law  br  the  stockholders'  meet* 
ing,  but  none  had  been  called  by  the  directors.  The  directors 
authorized  a  lease  to  the  superintendent  and  general  manager 
of  the  road  for  the  term  of  ten  years,  and  such  lease  was 
entered  into.  The  by-laws  pertinent  to  the  case  are  stated  in 
the  opinion.  The  prayer  of  the  bill  was  granted,  and  thsu^ 
upon  an  appeal  was  taken. 

Daniel  and  O.  W.  Brent^  finr  the  appella&ti. 
R.  O.  Brent  J  for  the  appellee. 

By  Court,  Joynes,  J.  The  court,  without  deciding  whetfaflr 
or  not  it  would  have  been  competent  to  the  stockholders  of  the 
Washington,  Alexandria,  and  Georgetown  Railroad  Company 
to  make  such  a  lease  of  their  railroad  aa  that  in  the  proceed* 
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ings  mentioned,  which  is  a  question  that  does  not  arise  in  this 
eause,  is  of  opinion  that  it  was  not  competent  for  the  board  of 
directors  of  the  said  company,  without  the  sanction  of  a  law- 
fdl  meeting  of  the  stockholders,  to  make  the  lease  in  the  pro- 
ceedings mentioned,  —  1.  Because  a  board  of  directors  of  a 
railroad  company  have  no  authority  to  make  such  a  lease 
under  the  powers  vested  in  such  a  board  by  law;  and  2.  Be- 
cause the  said  lease  was  in  contravention  of  the  sixth  article 
of  the  by-laws  of  said  company,  which  provides  that  no  con- 
tract shall  be  made  ''  involving  the  franchise  of  said  road, 
except  the  same  be  approved  by  a  general  meeting  represent- 
ing a  majority  of  the  stock,  after  being  recommended  by  a 
majority  of  the  stockholders";  the  court  being  of  opinion  that 
while  the  said  lease  does  not  involve  the  essential  franchise  of 
the  said  company  to  be  a  corporation,  it  does  involve  the  fran- 
chise to  take  tolls  upon  the  road  of  said  company,  which  comes 
within  the  meaning  of  ''  the  franchise  of  said  road,"  as  ex- 
pressed in  the  said  by-law.  And  the  court  is  further  of  opin- 
ion that,  although  by  the  eighteenth  article  of  the  by-laws  of 
said  company  authority  is  given  to  the  board  of  directors  to 
alter  or  amend  any  of  the  said  by-laws,  the  said  board  had  no 
authority,  under  the  said  by-law  or  otherwise,  to  disregard  or 
to  alter  the  said  provision  of  the  sixth  by-law,  which  was  in- 
tended to  impose  a  limitation  upon  the  powers  of  the  board  of 
directors. 

The  court  is  further  of  opinion  that  the  said  lease,  having 
been  made  by  the  board  of  directors,  two  of  whom  had  been 
concerned  in  the  fraudulent  issue  of  a  very  large  amount  of 
spurious  stock  greatly  exceeding  in  amount  the  lawful  stock 
of  the  company,  having  been  made  on  the  very  day  on  which 
the  regular  term  of  ofSce  of  said  directors  was  to  expire,  and 
on  which  the  annual  meeting  of  the  stockholders  of  said  com- 
pany should  regularly  have  been  held,  and  when  the  said 
board  of  directors  had  failed  to  issue  the  call  which  it  was 
their  duty  to  issue  for  the  said  meeting;  being  made  to  two 
persons  in  the  employment  of  said  company,  one  of  whom  had 
been  an  agent,  to  some  extent,  in  the  issue  of  a  large  ampimt 
of  such  spurious  stock,  and  securing  to  the  said  lessors  a  clear 
profit,  except  the  amount  payable  for  taxes,  to  the  extent  of 
one  half  of  the  gross  earnings  of  said  company  during  the 
term  of  the  said  lease,  besides  the  sum  of  seven  thousand  dol- 
lars per  annum,  to  be  paid  by  the  Adams  Express  Company 
under  a  previous  contract  with  the  said  railroad  company; 
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and  cbargiiig  all  the  debts  and  expenses  of  the  said  company, 
except  the  taxes  upon  the  shares  of  the  gross  earnings  reserved 
to  the  said  company, —  the  same  must  be  regarded  as  a  fraud 
upon  the  rights  of  the  stockholders;  and  that  this  conclusioD 
is  not  repelled  by  the  statement  that  the  said  lease  was  made 
after  consultation  with  a  majority  of  the  stockholders,  and 
with  their  approval,  because,  —  1.  It  does  not  appear  whether 
the  stockholders  thus  consulted  were  the  holders  of  genuine 
stock  or  of  spurious  stock;  and  2.  The  approval  of  stockhold- 
ers thus  informally  obtained  could  have  no  legal  force  or  etBdcL 
The  court  is  therefore  of  opinion  that  the  said  lease  is  null 
and  void,  and  should  be  so  declared  upon  the  final  hearing  of 
this  cause. 

The  court  is  further  of  opinion  that  while,  for  the  reasoDS 
assigned  in  the  case  of  Oardiner  v.  London^  ChcOham^  afid 
Dover  Railway  Company^  2  L.  R.  Ch.  201,  a  court  of  chancery 
will  be  reluctant  to  appoint  a  receiver  to  take  charge  of  and 
manage  a  railroad,  it  is  competent  to  do  so  where  such  a  course 
is  indispensable  to  secure  the  rights  of  the  legitimate  stock- 
holders, and  to  prevent  a  failure  of  justice.  And  the  court  is 
of  opinion  that,  under  the  circumstances  of  this  case,  it  was 
proper  for  the  court  to  appoint  a  receiver  to  take  charge  of  and 
manage  the  said  railroad  until  it  can  be  ascertained  by  a 
proper  inquiry,  to  be  made  in  this  cause,  who  are  the  legiti- 
mate stockholders  of  said  company,  to  whom  the  custody  and 
management  of  said  railroad  should  be  committed.  And  the 
court  is  of  opinion  that  it  is  not  made  to  appear  that  the  cir- 
cuit court  erred  in  not  appointing  the  lessees  as  the  receivers 
to  manage  the  said  railroad  during  the  pendency  of  this 
cause. 

But  the  court  is  of  opinion  that  it  was  not  proper  to  enjoin 
Robert  W.  Latham,  Joseph  B.  Stuart,  Samuel  M.  Shoemaker, 
Oscar  A.  Stevens,  and  J.  Deane  Smith  from  acting  as  directors 
and  officers  of  said  railroad  company,  or  doing  any  act  as 
such,  such  an  order  not  being  necessary  to  accomplish  the 
object  of  the  principal  order. 

The  court  is  therefore  of  opinion  that  the  said  order  of  the 
circuit  court  be  amended  by  striking  therefrom  the  order  of 
injunction  last  mentioned;  and  that  the  said  order,  as  amended, 
be  affirmed,  and  that  the  appellants  pay  to  the  appellees  their 
costs,  etc. 

Decree  amended  and  affirmed. 
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UmnatfjJs  Cobpqration  Clothsd  with  Obnouzi  Powxrs  is  Autbobbid 
to  order  the  destraotioii  of  priv»te  property  within  its  bonndariei,  when 
aeoenuy  for  the  publio  aafe^  and  good  order.  The  ordinanoe  of  the 
titj  of  Riohmoad,  providing  for  the  destraction  of  all  liqoora  in  the  dty, 
in  anticipation  of  the  evaouation  of  the  city  by  confederate  forces  and  its 
ooenpation  by  the  union  forces,  was  within  this  rale,  and  valid. 

Fbomdb  or  Municipal  CoBPOBATioir  to  Pat  ion  Pbopirtt  which  may  be 
destroyed  under  its  power  of  eminent  domain  is  valid  and  enforceable. 

AsBUMpgrr  for  the  value  of  certain  liquors  destroyed  by  di- 
rectioQ  of  the  common  council  of  the  city  of  Richmond,  on  the 
8d  of  April,  1865,  under  an  ordinance  passed  by  the  city  council 
on  April  2d,  in  yiew  of  the  probable  evacuation  of  the  city  by 
the  confederate  forces  and  its  occupation  by  the  union  army, 
which  ordinance  provided  for  the  immediate  destruction  of  all 
liquors  in  the  city,  and  the  giving  of  receipts  for  the  liquors  so 
destroyed,  and  pledged  the  £Edth  of  the  city  for  the  payment 
to  holders  of  such  receipts  of  the  value  of  liquor  so  destroyed. 

C.  Rcbinttmj  RoberiSf  and  Nctnee  and  WilUama^  for  the  appel- 
lants. 

Danidj  for  the  appellee. 

By  Courts  Rivbs,  J.  This  cause  rests  upon  a  bill  of  excep- 
tions to  an  instruction  of  the  court  denying  the  right  of  the 
plaintiffs  to  recover  upon  the  evidence.  Questions  were  made 
by  demurrer  to  the  first  and  second  counts  of  the  declaration; 
but  in  the  argument  here  it  seemed  to  be  conceded  that  the 
necessity  of  deciding  them  would  be  superseded  by  an  adjudi- 
cation of  the  principle  defining  the  liability  of  the  defendant 
in  error.  Hence  it  will  not  be  necessary  to  bestow  any  special 
notice  upon  the  pleadings,  but  to  restrict  our  examination  to 
the  propriety  of  this  instruction.  Its  grounds  are  not  expressed 
in  the  record,  but  the  full  and  exhaustive  argument  we  have 
had  at  this  bar  discloses  them  with  great  clearness.  It  is  con- 
tended, on  the  part  of  the  city,  that  the  corporation  is  not  liable, 
on  two  grounds:  1.  Because  the  destruction  of  these  stores 
was  the  result  of  that  urgent  necessity  which,  on  common-law 
principles,  deprives  the  sufferer  of  indemnity;  and  2.  If  not 
to  be  80  regarded,  it  was  an  exercise  of  eminent  domain, 
not  pertaining  to  the  corporation  either  by  express  or  implied 
delegation  of  powers  to  that  end  in  its  charter  or  the  general 
laws  of  the  state. 


696  Jones  &  Co.  v.  City  of  RicHM<ua>.      [VixgiiiiA^ 


The  reeolutions  of  the  city  council  for  the  deBtraction  of 
liquors  were  taken  on  the  eve  of  its  evacuation,  in  April,  1865, 
and  were  carried  into  effect  just  before  the  entry  of  the  federal 
forces.  However  opinions  may  differ  as  to  the  extremity  cf 
this  emergency,  and  the  propriety  of  the  measures  thus  taken 
to  remove  the  most  common,  if  not  the  most  certain,  cause  cf 
riot  and  military  insubordination  upon  such  an  event,  it  must 
be  conceded  that  this  step  was  not  inconsistent  with  a  prudent 
forecast,  a  wise  discretion,  and  a  reasonable  precaution.  It 
may  not  now  be  possible  to  determine  how  far  military  disd- 
pline  might  have  restrained  the  soldiery  and  populace  under 
the  ordinary  license  and  excitements  of  such  an  oocasion  from 
the  plunder  of  these  liquors,  and  the  disorders  usually  created 
by  it;  the  natural  probability ,  however,  that  it  might  not  have 
been  prevented  by  all  the  resources  of  military  discipliiia 
should  now  be  accepted  as  a  sufficient  justification  of  that  dis- 
cretion which  was  reasonably  employed  in  removing  such  a 
prolific  source  of  disorder  and  brutal  license  on  an  occasion  so 
threatening  to  the  safety  of  property  and  the  good  order  of 
society.  It  was  not  for  the  council,  in  its  deliberations  on  the 
2d  of  April,  to  foresee  the  order  or  events  of  a  military  hostile 
occupation,  or  to  determine  whether  or  not,  by  design  or  acci- 
dent, the  city  might  be  exposed  to  the  perils  of  rapine  and 
disorder  under  such  circumstances.  Hence  it  must  be  admit- 
ted that  these  legislative  guardians  of  the  city  were  well  justi- 
fied in  the  exercise  of  a  discretion  as  to  the  destruction  of  stores 
so  dangerous  to  the  peace  and  safety  of  the  city;  and  that 
there  is  nothing  in  the  facts  of  this  cause  to  create  the  belief 
that  their  action  in  the  premises  was  not  the  result  of  a  sound 
discretion  and  a  proper  precaution. 

But  the  question  is  raised,  whether  these  resolutions  were 
within  the  scope  of  their  corporate  powers.  This  court  has 
judicially  recc^nized  this  corporation  as  a  public  municipal- 
ity, as  well  as  a  private  one,  and  clothed  with  delegated  trusts 
of  a  governmental  kind.  The  general  assembly  has  chosen 
to  impart  to  it  some  of  its  own  sovereign  attributes  over  the 
people  and  property  embraced  by  its  charter.  It  is  needless 
to  enumerate  these.  It  is  sufficient  for  the  purix)8e  of  this 
inquiry  to  state  that  it  possesses  all  the  general  corporate 
''powers  and  capacities  appertaining  to  municipal  corpora- 
tions in  this  commonwealth,"  and  that  by  section  29  of  its 
charter  the  council  is  specially  empowered  to  ''pass  all  by- 
laws, rules,  and  regulations  which  they  shall  deem  neceS' 
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«azy  tor  the  peace,  oomfort,  conveaience,  good  order,  good 
morals,  health,  or  safety  of  said  city,  or  of  the  people  or  prop- 
erty therein."    It  is  hard  to  conceive  of  larger  terms  for  the 
grant  of  sovereign,  legislative  powers  to  the  specified  end 
than  those  thns  employed  in  the  charter;  and  they  must  be 
taken  by  necessary  and  unavoidable  intendment  to  comprise 
the  powers  of  eminent  domain  within  these  limits  of  pre- 
scribed jurisdiction.    There  were  two  modes  open  to  the  coun- 
cil: 1.  To  direct  the  destruction  of  these  stores,  leaving  the 
question  of  the  city's  liability  therefor  to  be  afterwards  liti- 
gated and  determined;  or  2.  Assuming  their  liability,  to  con- 
tract for  the  values  destroyed  under  their  orders.    Had  they 
pursued  the  first  mode,  the  corporation  would  have  been  liable 
in  an  action  of  trespass  for  the  damages;  but  they  thought 
proper  to  adopt  the  latter  mode,  made  it  a  matter  of  contract, 
and  approach  their  citizens,  not  as  trespassers,  but  with  the 
amicable  proffer  of  a  formal  receipt  and  the  plighted  "  faith 
of  the  city  "  for  the  payment.    In  this  they  seem*to  me  to  be 
well  justified.    They  found  themselves  inhibited  by  the  terms 
of  their  charter,  section  49,  from  "  taking  or  using  any  private 
property  for  public  purposes,  without  making  to  the  owner  or 
owners  thereof  just  compensation  for  the  same."    I  am  well 
aware  the  exception  is  taken  in  adjudged  cases  that  such 
-destruction  is  not  within  this  language;  but  coupled  with  the 
inherent  equity  of  such  a  course,  this  language  was  persua- 
eive  to  the  actual  agreement  for  payment,  and  should  be  ao- 
•cepted  as  a  probable  and  reasonable  motive  with  the  counciL 
One  of  the  primary  and  fundamental  cai>acities  of  a  cor- 
poration is  "  to  contract  and  to  be  contracted  with."    The 
city,  through  its  council  and  committees,  approach  the  liquor 
dealers  and  possess  themselyes  of  their  stores  by  virtue  of  a 
formal  contract,  set  forth  in  the  resolutions  of  the  council,  to 
receipt  and  pay  for  them.    The  least  that  could  be  said,  if 
the  city  can  escape  this  contract,  would  be  that  the  citizen 
was  a  sufferer  by  obedience  to  the  public  authority,  and  be-, 
trayed  by  his  acquiescence  in  the  formally  preferred  terms 
of  the  city.    I  am  happy  in  the  confidence  that  no  such  con- 
sequence and  injustice  can  result  from  the  doctrines  of  law 
applicable  to  this  case.    The  council,  or  its  successors,  cannot 
esteem  it  a  hardship  to  be  required  to  keep  their  plighted 
faith  to  the  holders  of  their  receipts;  and  their  failure  to  da 
so  without  suit,  which,  I  confess,  excites  my  surprise,  is  doubt- 
less due  to  the  doubts  that  have  been  raised  by  the  able  coun- 
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eel  for  the  defendant  in  error.  I  am  therefore  of  opinion 
that  the  court  below  erred  in  its  instmction  to  the  jury,  and 
in  sustaining  the  demurrer  to  the  first  and  second  counts, 
which  set  out  the  special  undertaking  of  the  defendant. 

The  other  judges  concurred  in  the  opinion  of  Bivs8|  J. 

Judgment  reversed. 


BioHr  ov  MunooLFAL  OoBioaAiMni  fo  Dmor  TaswA 
when  naoMiaiy  for  tha  paUio  good,  eto.:  See  Sale  ▼.  Lawnmoe^  47 
Doc  190^  and  noto;  Smroem  y.  CKeary,  68  Id.  386.    Ibo  prino^ol  cow  m  iA- 
lowod  on  the  point  thsl  mnnioipiil  ootpontifloa  aio  myortod  with 

I6W4  438. 


FAULKiniB  V.  Dayib. 

[10  Gbasvam.  sn.) 

■qnnrr  wiu.  Biuodi  Sals  op  Lavd  mnxsa  Bud  op  Tkosr,  givm  t»  m^ 
eoro  tha  payment  of  the  pomhaaa  money,  when  there  ia  a  dond 
title  thereto^  ariaing  from  an  aO^gad  def eot  thefein,  wliioh  woold 
aion  a  eaorifioe  at  anoh  oale. 

Iv  VntonuA,  Coust  of  Equitt  has  hot,  mnxsn  m  OBSsnAi.  Jobibdio> 
TiQir  as  gnardian  of  infanti»  anthority  to  oell  their  real  eatate 
it  n  for  their  advantage  to  do  ao.    Ita  jnziadiotion  to  oell  the  real 
of  in&nts,  on  the  groond  of  in&ncy  merely,  is  deriyed  from  the  statntea. 

TnonrxA  SrATcma,  Bklatdio  to  Salk  of  LAirre  of  iHFAirn,  abs  Rb> 
MiDiAii,  and  are  to  he  liherally  oonatroed,  ao  aa  to  advance  the  remedy 
and  promote  the  pdlioy  of  the  legielatnre. 

OooxTB  OF  BIquitt  hati,  uKDm  VmomiA  Staxdtis  Bklaxow  to  Aalb 
OF  LfFAirra'  Lands,  Authoeitt  to  Skix  the  Unda  in  wfaioh  infanta 
haye  an  interest,  whether  in  pomeeiion  or  remainder,  yeated  or  contin- 
gent, if  the  proper  partiea  oan  be  brooght  beloi«  the  ooort. 

Whbu  Vagaut  Lots  nr  Crrr  abs  Cowwyed  to  Tnmnnn  in  tmat  for  i^ 
hnsUand  and  his  wife,  and  the  soryiyor  of  them  for  life^  and  at  the  deatk 
of  the  snryiyor  to  be  oonyeyed  to  their  children  who  shoold  be  living  at 
the  death  of  the  enrviyor,  and  the  deooendanta  of  snch  of  the  children  a» 
ahonld  be  then  dead  leaving  deaoendanta;  and  npon  the  further  tnat 
that  if  said  husband  should  think  it  expedient  to  sell  the  lota,  or  any 
part  of  them,  the  trustees  should  permit  him  to  de  so,  the  proceeds  of 
the  sale  to  be  secured  and  held  upon  the  same  trusts;  if  the  husband  diea 
without  selling  the  lots,  leaving  his  wife  and  children  surviving  him»  tha- 
trust  to  sell  will  continue,  and  a  court  of  equity  may  execute  it.  And  if 
the  widow  file  a  bill  against  the  children  and  trustees  for  a  sale  of  tii» 
lots,  the  court  may  decree  a  sale,  and  the  desoendanta  of  any  child  dying, 
in  the  lifetime  of  the  widow  will  be  bound  by  the  decree.  The  nUa  in 
reference  to  the  representation  of  partiea  applies  to  such  a  suit^  and  tba- 
parties  before  the  court  will  represent  any  each  deaoendanta  as  mi^  ba> 
come  entitled  under  the  trusts  of  the  deed. 
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If  Suit  bs  Biouobt  to  Ehioegb  Tkust  to  Sill  Crmatid  bt  Dexd,  and 
•U  penoDfl  in  being  who  are  intererted  in  the  object  of  the  enit  are  eon- 
Tened  before  the  coort  as  parties,  it  is  competent  for  the  coort  to  deereo 
accordingly;  and  any  title  acquired  under  such  deevee  is  good,  not  only 
against  those  peraons»  but  all  others  who  may  afterwards  come  into  bo> 
ing  and  become  interested  in  the  trust. 

WVEMM  PbOPIBTT  18  CONTSTID  TO  TkUSTEBI  AMD  THKIB  HXIBS  FOBKTXE 

on  trusts  declared  in  the  deed,  the  heirs  of  the  grantor  have  no  interest 
in  the  subject^  and  are  not  to  be  regarded  until  all  the  trusts  are  satisfied. 
And  in  a  suit  for  the  execution  of  the  trusts,  they  have  no  legal  or  eqiui* 
taUe  interest,  and  are  not  naosssary  or  proper  parties. 

Appeal  from  decree  digsolving  an  iiganctioii.  Hm  opinioQ 
ftates  the  case. 

Sieger  and  John  Howard^  for  the  appellants. 

Oreen  and  Lyon$y  for  the  appellees. 

By  Court,  Moncubx,  President.  This  is  an  appeal  from  a  ds> 
eree  of  the  hustings  court  of  the  city  of  Richmond,  dissolving  an 
injunction  which  had  been  awarded  by  the  judge  of  said  court 
to  enj<un  the  sale  of  certain  real  estate  in  the  said  city  under 
a  deed  of  trust,  upon  the  ground  that  there  was  a  cloud  over 
the  title  which  would  prevent  a  sale  of  the  property  at  its  fair 
value  until  such  cloud  should  be  removed.  The  property  hady 
on  the  26th  of  September,  1865,  been  sold  and  conveyed  by  the 
appellee  Benjamin  Davis  to  the  appellants,  Faulkner,  Carring- 
ton,  and  Russell,  at  the  price  of  twenty-five  thousand  two  hun  • 
dred  dollars,  of  which  the  sum  of  eight  thousand  four  hundred 
dollars  was  paid  in  cash,  and  the  balance  by  three  nego- 
tiable notes,  at  four,  eight,  and  twelve  months,  with  interest  ag- 
gregated on  the  several  installments;  and  on  the  same  day  a 
deed  of  trust  had  been  executed  by  the  purchasers,  in  the 
ordinary  form,  to  secure  the  payment  of  the  deferred  install- 
ments as  they  became  payable.  Default  having  been  made 
in  the  payment  of  the  Sist  deferred  installment,  the  trustee  in 
the  deeid  of  trust  was  required  by  Davis  to  proceed,  in  pursu- 
ance of  its  terms,  to  sell  the  property  thereby  conveyed;  which 
sale  was  about  to  be  made  accordingly,  when  it  was  enjoined 
as  aforesaid.  The  alleged  cloud  over  the  title  on  which  the 
claim  to  an  injunction  was  founded  appears  from  the  bill  to 
be  as  follows:  that  the  title  to  the  property  in  question  had 
been  derived  by  the  said  Davis,  under  a  decree  or  decrees 
of  the  circuit  court  of  the  said  city,  in  a  suit  still  pending 
therein,  entitled  Norton  v.  Norton;  that  the  children  of  Mrs, 
Norton,  who  were  parties  to  the  suit,  took  only  contingent  re< 
mainders  in  the  property,  dependent  on  their  surviving  their 
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mother;  and  consequenily,  if  any  of  them  should  die  doling 
her  lifetime,  leaving  children,  such  last-mentioned  children 
would  take  as  purchasers  under  the  deed  under  which  she  and 
her  children  derived  their  title  to  the  property,  and  might  not 
be  bound  by  the  decrees  in  the  said  suit  It  is  not  pretended 
that  there  was  any  fraud  or  concealment  on  the  part  of  Davis 
in  the  sale  and  conveyance  made  by  him.  He  fully  and  £sdrly 
communicated  to  his  vendees  all  the  fiEusts  in  regard  to  his 
title.  In  his  deed  to  them  the  property  is  described  not  only 
by  its  location  and  mete  and  bounds,  but  also  as  *' being  the 
same  real  estate  conveyed  to  the  said  Davis  by  two  deeds,  the 
first  from  George  N.  Johnson  and  Andrew  Johnston,  commis- 
sioners of  the  circuit  court  of  Richmond  in  the  case  of  JVotion 
V.  Norton^  dated  the  1st  of  April,  1854,  the  second  from  George 
Oavinsel  and  wife,  bearing  date  the  11th  of  May,  1857;  each  of 
the  deeds  convey  a  moiety  of  the  land  hereby  convq^ed;  the. 
latter  moiety  was  conveyed  to  the  said  Gravinxel  by  said  Andrew 
Johnston,  surviving  commissioner,  by  deed  dated  the  10th  of 
April,  1856;  all  of  which  said  deeds  are  duly  recorded  in  Rich- 
mond hustings  court,  to  which,  as  well  as  the  papers  in  the  said 
case  of  Norton  v.  Norton^  reference  may  be  had  for  greater  cer- 
tainty." 

It  does  not  appear  that  said  Davis  ever  had  any  doubt  about 
his  own  title,  or  any  cause  to  doubt  it;  but  on  the  contrary,  it 
appears  that  he  had  perfect  confidence  in  it  He  had  ac- 
quired title  under  a  decree  made  by  a  judge  of  great  ability, 
and  remarkable,  as  was  said  in  the  argument,  for  his  cautaoQ 
in  dealing  with  the  rights  of  infants  and  others  under  dis- 
ability, and  in  a  suit  conducted  by  counsel  distinguished 
alike  for  their  integrity  and  their  legal  knowledge  and  experi- 
ence. He  had  been  in  the  peaceable,  undisturbed,  and  un- 
questioned possession  of  the  property  for  ten  or  twdve  years, 
during  which  time  (besides  paying  the  original  purchase- 
money)  he  had  erected  the  most  costly  improvements  upon 
it.  No  person  had  ever  doubted  his  title,  and  non  constat  that 
any  person  having  or  who  may  hereafter  have  any  claim  to 
the  property  or  an  interest  therein  ever  wilL  If,  under  these 
circumstances,  his  title  can  now  be  impeached  by  his  vendees, 
and  the  supposed  defect  therein  be  good  ground  for  their 
withholding  payment  of  the  purchase-money,  it  would  afibrd 
just  cause  for  reproach  to  the  law  or  its  administration;  and 
the  more  especially,  as  all  the  persons  interested  in  the  prop- 
erty and  in  esse  when  the  decrees  were  made  were  parties  to 
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the  Buit  (which  was  regularly  conducted  as  to  them),  and 
would  be  effected  in  the  same  way  by  a  sale  of  the  property 
as  would  be  any  of  their  descendants  who  might  afterwards 
come  into  being  and  become  interested  therein,  and  whose 
interest  would  depend  on  the  remote  and  multiplied  contin- 
gencies of  their  being  bom,  of  their  surviving  both  their  parents 
and  grandmother,  Mrs.  Norton,  and  of  their  parents  dying 
before  Mrs.  Norton. 

The  proper  time  for  a  purchaser  to  inquire  into  the  title 
and  satisfy  himself  about  it  is  while  the  contract  of  sale 
remains  executory.  A  purchaser  at  a  judicial  sale  ought  to 
make  such  inquiry  before  the  confirmation  of  the  sale  by  the 
court;  and  a  purchaser  at  a  private  sale  ought  to  make  it 
before  he  receives  possession  of  the  property  and  a  deed  from 
the  vendor.  In  neither  case  will  the  purchaser  be  compelled 
to  accept  a  bad  or  doubtful  title,  unless  he  has  agreed  to  do 
so.  But  having  accepted  the  title,  and  received  the  deed,  he 
wiU  generally  have  to  look  only  to  the  covenants  contained  in 
the  deed  for  his  indemnity  and  protection  against  any  defects 
which  may  be  in  the  title.  If  there  be  no  covenant  in  the 
deed  covering  such  defects,  he  will  be  without  remedy,  for  he 
will  have  no  right,  unless,  indeed,  the  vendor  has  been  guilty 
of  firaud,  or  there  has  been  such  mistake  as  to  require  a  court 
of  equity  to  afford  relief.  If  there  be  such  a  covenant  in  the 
deed,  the  vendee  has  his  remedy  thereon  at  law,  and  a  court 
of  equity  will  interpose  in  his  behalf  to  arrest  proceedings  for 
the  collection  of  the  purchase-money  only  on  the  ground  thai 
a  suit  has  been  brought  or  is  threatened  against  him  on  ac- 
count of  such  defect,  or  that  such  defect  certainly  exists: 
Edbton  V.  Miller^  3  Rand.  44  [15  Am.  Dec.  704];  or  that  some 
other  peculiar  equity  exists  in  the  case.  If  there  be  a  defect 
in  the  title  known  to  the  vendee  at  the  time  of  the  sale,  it  is 
at  least  questionable  whether  he  would  be  entitled  to  any 
relief  on  account  of  it,  either  at  law  or  in  equity,  even  though 
it  might  seem  to  be  covered  by  the  covenants  of  the  deed. 

A  vendor  of  a  horse,  with  warranty  of  soundness,  is  generally 
not  bound  to  make  good  a  visible  defect,  such  as  the  loss  of 
an  eye,  the  loss  of  which  is  plainly  visible.  The  covenant  of 
warranty  is  construed  not  to  extend  to  such  a  defect,  as  that 
could  not  have  been  the  intention  of  the  parties.  The  same 
principle  would  seem  to  apply  to  a  sale  of  real  estate.  To  be 
sure,  a  purchaser  might  be  informed  of  a  fact  which  consti- 
tuted a  defect  of  title,  and  still  not  know  that  it  did,  nor  in- 


702  Faulknxe  v.  Davxs. 

tend  to  accept  the  title  eubject  to  each  a  defect.  Or  knowing 
that  it  was  a  defect,  he  might  be  willing  to  porchaae  the  prop- 
erty, with  a  covenant  of  general  warranty,  to  protect  him  in 
case  of  eviction.  In  either  of  these  cases  the  covenant  wonld 
cover  the  defect;  but  in  the  latter  case,  generally,  the  only 
remedy  of  the  purchaser  wonld  be  at  law  after  eviction,  and 
be  would  have  no  right,  in  the  absence  of  fraud  or  mistake,  to 
withhold  the  payment  of  the  purchase-money,  which,  by  the 
very  terms  of  the  contract,  he  bound  .himself  to  pay,  notwith- 
standing the  defect.  The  complainants  in  this  case,  at  the 
time  of  their  purchase,  had,  as  before  stated,  full  knowledge  of 
the  fact  which  is  supposed  to  constitute  the  alleged  defect  of 
title;  but  they  did  not  believe  that  it  was  such  a  defect.  They 
say  in  their  bill  that  ''  having  been  informed  at  the  time  of 
their  purchase  that  the  title  of  the  property  in  question  had 
been  derived  to  the  said  Benjamin  Davis  under  a  decree  or 
decrees  of  the  circuit  court  of  the  city  of  Richmond,  in  a  suit 
still  pending  therein,  entitled  ' Norton  v.  Norton*  and  that  the 
possession  for  ten  or  twelve  years  under  the  title  so  acquired 
had  not  been  disputed  by  any  one,  they  felt  no  apprehension 
on  the  score  of  the  title,  nor  any  doubt  but  that  it  would  be 
approved  upon  examination."  Therefore,  if  there  be  such  a 
defect  of  title  as  is  now  alleged,  it  cannot  be  considered  as 
having  been  waived  by  the  purchasers,  but  is  embraced  by  the 
covenants  contained  in  the  deed,  which  are  broad  enough  to 
cover  it. 

The  purchasers  claim  to  be  entitled  to  relief  in  this  case  by 
injunction,  not  to  a  suit  at  law  for  the  recovery  of  the  pur- 
chase-money or  a  part  thereof^  but  to  a  sale  of  the  property 
under  the  deed  of  toist,  and  that  upon  the  ground  that  there 
is  a  cloud  over  the  title  arising  from  the  alleged  defect  therein, 
which  would  occasion  a  sacrifice  at  such  a  sale.  And  the 
authorities  on  which  they  rely  in  support  of  this  cliim  are 
Lane  v.  TidbaU^  Gilm.  130,  Oay  v.  Hancoelj  1  Band.  72,  and 
MiUer  v.  Argyle^  6  Leigh,  460.  These  authorities  seem  fully 
to  sustain  the  claim,  if  there  be  such  a  defect  of  title;  and  the 
vital  question  in  this  case  therefore  is.  Does  the  alleged  defect 
exist? 

Whether  there  be  such  a  defect  or  not  depends  upon  two 
questions:  1.  Whether  the  court  under  whose  decree  the 
sale  was  made  under  which  the  title  was  acquired  by  Davis 
had  jurisdiction  of  the  subject-matter;  and  2.  Wheth^  the 
suit  in  which  the  decree  was  rendered  was  defective  for  the 
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want  of  proper  parties.  And  these  questioDB  I  will  now  pro- 
ceed to  consider  in  their  order. 

1.  Had  the  court  jurisdiction  of  the  subject-matter?  Was 
it  competent  for  a  court  of  equity  to  make  such  a  decree,  sup* 
posing  that  it  had  all  proper  parties  before  it? 

There  are  two  general  grounds  of  equity  jurisdiction,  on 
either  of  which  it  is  contended  by  the  counsel  for  the  appellee 
Davis  that  it  was  competent  for  the  court  to  make  such  a 
decree.  One  of  them  is,  that  the  property,  or  rather  some  in- 
texeet  therein,  belonged  to  infants;  and  the  other  is,  that  it 
was  a  trust  subject. 

As  to  the  ground  that  the  property,  or  some  interest  therein, 
belonged  to  infemts:  It  has  been  supposed  and  contended  by 
some,  and  even  decided  by  courts,  that  a  court  of  chancery  is 
the  general  guardian  of  infiEuits  within  its  jurisdiction,  and 
has  an  inherent  power  to  decree  a  sale  of  their  real  estate 
whenever  it  is  for  their  advantage  to  do  so.  Some  of  the 
earlier  English  cases  seem  to  tend  that  way.  But  the  more 
recent  cases,  commencing  with  a  decision  of  Lord  Hardwicke, 
have  tended  the  other  way,  and  held  that  an  infant's  inheri- 
tance  is  never  bound  by  the  act  of  the  court:  Taylor  v.  PhiUips^ 
2  Ves.  23;  Simpson  v.  Jonea^  2  Buss.  &  M.  866;  Calvert  v.  (7od- 
/rey,  6  Beav.  97.  In  the  last  case,  a  purchaser  of  an  infant's 
estate,  under  a  decree  of  the  court,  was  discharged  from  his 
purchase,  on  the  ground  that  the  court  had  no  jurisdiction  to 
sell  or  convert  an  infant's  real  estate,  upon  the  notion  that  it 
would  be  beneficial.  See  also  1  Spence's  Equity,  613,  and 
cases  cited  in  a  note.  In  the  states  of  this  Union  the  decis- 
ions of  the  courts  on  this  question  have  been  conflicting.  The 
jurisdiction  was  upheld  in  the  following,  and  perhaps  some 
other  cases:  Matter  of  Saliaburyy  3  Johns.  Ch.  347;  Huger  v. 
Hugerj  3  Desaus.  Eq.  18;  StapUton  v.  Langstaffy  3  Id.  22;  WU- 
Hams  y.  Harrington^  11  Ired.  616  [53  Am.  Dec.  421];  and  Ex 
parte  Jewettj  16  Ala.  409;  while  it  was  denied  in  the  follow- 
ing, and  some  other  cases:  Rogers  v.  DiUj  6  Hill,  415;  Baker 
V.  LoriUard,  4  N.  Y.  257;  and  WUliams's  Case^  3  Bland,  186. 
In  this  state  there  has  been,  I  believe,  no  express  adjudica- 
tion of  the  question.  President  Tucker  pronounced  a  very 
decided  opinion  against  such  jurisdiction  in  the  case  of  Pierce 
V.  Trigg^  10  Leigh,  406;  and  though  what  he  said  on  that 
subject  was  only  an  obiter  dictum^  yet  it  has  been  generally 
regarded  and  acted  upon  as  a  sound  exposition  of  the  law. 
Beyond  all  question,  it  is  the  law  of  England;  but  whether  it 
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be  law  in  this  country  or  not,  regarding  the  qne8ti<m  as  a 
new  one,  would  seem  to  depend,  in  a  great  measure,  on  the 
different  state  of  things  which  exists  here  in  regard  to  real 
estate  from  that  which  exists  in  England,  and  the  effect  which 
that  difference  ought  to  have  in  producing  a  corresponding 
modifieatioD  of  the  English  law;  upon  the  principle  which 
has  been  often  recognized,  and  in  Ex  parte  Jewettf  tupra^  was 
recognized  by  the  supreme  court  of  Alabama  in  regard  to  this 
very  question,  that  the  common  law  molds  and  adjusts  itself 
so  as  to  suit  ihe  successive  changes  which  occur  in  the  condi- 
tion of  things  to  which  it  is,  in  different  places  and  at  differ^ 
ent  times,  applied.  I  think,  however,  that  the  question  ought 
now  to  be  considered  as  settled  in  this  state,  and  in  accord- 
ance with  the  views  of  President  Tucker;  especially  as  that 
seems  also  to  have  been  the  view  on  which  the  legislature  of 
the  state  has  always  acted,  first  in  passing  special  acts  for  ihs 
sale  of  real  estate  of  infants,  as  formerly  the  case,  and  then  in 
passing  general  acts  on  the  subject,  and  extending  them  from 
time  to  time  as  necessity  or  convenienoe  seemed  to  require. 
It  is  under  these  general  acts,  or  one  or  more  of  them,  there- 
finre,  that  the  jurisdiction  of  a  court  of  equity  to  sell  the  real 
estate  of  infiemts,  on  the  ground  of  infancy  merely,  most  be 
derived.    I  wiU  briefly  review  these  statutes. 

The  first  of  them  is  to  be  found  in  1  Bev.  Code  1819,  pp^ 
409, 410,  c.  108,  sees.  16-23,  being  a  portion  of  the  general  act 
concerning  guardians,  etc.,  passed  February  18,  1819.  The 
provisions  of  that  statute  are  familiar  to  us  all,  as  all  of  us 
have  often,  no  doubt,  proceeded  under  it  to  obtain  a  decree,  at 
the  suit  of  a  guardian  for  the  sale  of  the  real  estate  of  his 
ward.  It  is  confined  in  its  terms  to  a  case  in  which  the  real 
estate  sought  to  be  sold  belongs  to  the  in£ant  only,  and  in 
which  no  other  person  has  any  interesty  present  or  future,  vested 
or  contingent. 

The  next  statute  on  the  subject  is  the  act  passed  March  8, 
1827  (Supp.  Rev.  Code,  p.  134,  c  104),  which  declares  that  the 
sixteenth  section  of  the  act  of  1819,  before  referred  to,  ^  shall 
be  held  and  construed  to  extend  as  well  to  cases  where  more 
than  one  infant  shall  be  interested  in  the  land  sought  to  be 
sold,  as  where  any  one  or  more  of  those  interested  shall  be  of 
full  age.  The  meaning  of  this  act  is  sufficiently  apparent, 
and  it  seems  by  its  terms  to  be  confined  to  a  case  in  which 
the  real  estate  sought  to  be  sold  belongs  to  the  infant  parties, 
and  to  the  other  parties  directed  to  be  convened  before  the 
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court  by  summonB  or  by  publication,  and  in  which  the  inter- 
est of  the  parties  respectively  is  vested,  and  not  contingent. 

The  next  statute  which  wUl  be  noticed,  although  it  does  not 
directly  belong  to  the  branch  of  the  subject  I  am  now  con- 
sidering, but  is  indirectiy  connected  therewith,  and  was  after- 
wards consolidated  with  those  before  mentioned,  is  the  act 
authorizing  the  sale  of  trust  estates  in  certain  cases,  passed 
January  20,  1832  (Supp.  Rev.  Code,  p.  208,  c.  160).  The  pro- 
visions of  this  act  are  also  sufficiently  familiar  to  us  all  and 
need  not  be  further  noticed,  at  least  for  the  present. 

In  the  code  of  1849,  the  statutes  aforesaid  (with  some  others 
which  had  been  passed  having  some  connection  with  the  sub- 
ject, but  not  noticed  in  the  foregoing  review  because  not  ma- 
terial to  the  present  inquiry)  are  condensed,  and  form  titie  86^ 
chapter  128,  of  that  code,  the  sulgect  of  it  being  "  lands  of  per* 
sons  under  disabilify." 

The  next  statute  in  order  is  the  act  of  February  18, 1868, 
oonceming  the  sale  of  estates  belonging  to  infants  or  insane 
persons,  or  held  for  eettuis  que  trmt:  Acts  of  1862-63,  p.  49, 
c.  30.  This  act  is  merely  an  amendment,  though  it  may  be 
a  very  material  amendment  of  sections  2,  6,  and  7  of  chapter 
128  of  the  code  just  referred  to.  The  amendment  of  the  second 
section  inserts  therein  these  words  as  descriptive  of  the  estate 
for  the  sale  of  which  a  bill  is  thereby  authorized  to  be  filed: 
'*  Whether  the  estate  of  the  minor  or  insane  person,  or  of  any 
of  the  persons  interested,  be  absolute  or  limited,  and  whether 
there  be  or  be  not  limited  thereon  any  other  estate  vested  or 
contingent,  and  whether  the  guardian,  committee,  or  trustee, 
or  the  minor,  insane  person,  or  any  of  the  persons  interested, 
reside  in  this  state  or  not."  The  amendment  of  the  fifth  sec- 
tion need  not  be  noticed.  The  only  amendment  of  the  seventh 
section  seems  to  be  an  addition  at  the  end  of  it,  in  these 
words:  *'And  for  the  protection  of  the  rights  of  all  persons 
interested  therein,  whether  such  rights  be  vested  or  contin- 
gent^'; which  was  made  in  consequence  of  the  amendment  of 
the  second  section.  The  amendments  made  by  this  act  are 
embodied  in  chapter  128  of  the  code  of  1860. 

The  next  statute  in  order,  and  the  last  on  the  subject,  is  the 
act  of  March  15,  1858,  entitled  "An  act  to  authorize  the  sale 
of  estates  subject  to  a  limitation  contingent  upon  the  dying  of 
any  person  without  beif  or  heirs  of  the  body,  or  children  or 
offspring,  or  descendant  or  other  relative":  Acts  of  1857-58, 
p.  46,  c.  46.    The  first  section  of  that  act  declares  "that  when 
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any  estate,  real  or  persona!,  is  given  by  deed  or  will  to  any 
person  subject  to  a  limitation  contingent  upon  the  dying  of 
any  person  without  heir  or  heirs  of  the  body,  or  issue  of  the 
body,  or  children  or  offspring  or  descendant  or  other  relative, 
it  shall  be  lawful  for  the  circuit  courts,  upon  a  bill  filed  by  the 
person  holding  the  estate  subject  to  such  limitation,  in  which 
bill  all  persons  then  living  and  contingentiy  interested  shall 
be  made  defendants,  to  decree  a  sale  of  such  estate,  real  or 
personal,  and  to  invest  the  proceeds  of  sale,  under  the  decree 
of  the  court,  for  the  use  and  benefit  of  the  person  so  holding 
the  estate,  subject  to  the  limitations  of  the  deed  or  will  cre- 
ating the  estate;  provided,  however,  that  the  bill  of  the  plain- 
tiff shall  set  forth  the  &cts  which,  in  his  opinion,  would 
justify  the  sale  of  the  said  estate;  to  be  verified  by  the  affi- 
davit of  the  party."  The  sec(md,  third,  and  fourth  sections 
prescribe  rules  and  modes  of  proceeding  similar  to  those  pi^ 
scribed  in  regard  to  the  sale  of  infants'  and  trust  estates. 
The  fifth  section  is  in  these  words:  ''The  decree  rendered  in 
such  suit  shall  be  as  binding  upon  all  persons  who  may  be 
bom  thereafter  and  become  interested  in  the  said  estate  in 
like  manner  and  to  the  like  extent  as  it  is  upon  the  parties  to 
the  said  suit."  This  last  act  is  embodied  in  chapter  116  of 
the  code  of  1860,  concerning  the  creation  and  limitation  of 
estates  and  their  qualities,  and  fitrms  the  twentieth,  twenty- 
first,  twenty-second,  twenty-third,  and  twenty-fourth  sectioos 
of  that  chapter,  page  561. 

These  are  all  the  acts  which  seem  to  have  any  material  re- 
lation to  the  subject;  and  the  question  is,  whether,  under  them 
or  any  of  them,  when  the  decree  was  rendered  under  which  the 
sale  was  made  to  Davis,  the  court  had  jurisdiction  of  the  sub- 
ject-matter upon  the  ground  merely  that  infimts  had  an  inter- 
est in  the  property. 

The  last  act,  that  of  March  16, 1858,  may  be  passed  by,  for 
the  present  at  least,  with  only  a  few  observations.  It  was 
passed  long  after  the  sale  to  Davis,  and  therefore  cannot 
directly  apply  to  the  case,  though  it  may  be  useful  for  the 
purpose  of  illustration.  And  then,  too,  it  is  not  confined  to 
infante,  nor,  indeed,  does  it  mention  infants,  or  refer  to  infancy 
at  all,  at  least  by  name,  but  expressly  applies  to  any  estate, 
real  or  personal,  given  by  deed  or  will  to  any  person,  though 
not  under  disability,  or  whether  under  disability  or  not,  sub- 
ject to  a  limitation  contingent  upon  the  dying  of  any  person 
without  heirs,  etc.    It  certainly  provided  for  cases  which,  or 
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at  least  some  of  which,  had  been  provided  for  by  no  former 
statute;  that  is,  cases  in  which  there  might  be  no  living  per- 
son under  any  disability  having  any  interest  in  the  estate.  It 
does  not  refer  to  trust  estates,  but  applies,  if  it  is  not  confined, 
to  any  legal  *'  estate,  real  or  personal,  given  by  deed  or  will  to 
any  person,  subject  to  a  limitation  contingent,"  etc.;  and  au- 
thorizes a  decree  for  the  sale  of  the  estate  to  be  made,  "  which 
shall  be  as  binding  upon  all  persons  who  may  be  born  there* 
after,  and  become  interested  in  the  said  estate,  in  like  manner 
and  to  the  like  extent  as  it  is  upon  the  parties  to  the  said  niit." 

Then  in  regard  to  the  prior  statutes,  how  does  the  matter 
stand? 

The  learned  counsel  for  the  appellants  argued  this  case  as 
if  the  court  in  Norton  v.  Norton  had  decreed  the  sale  of  mere 
possibilities, — the  contingent  right  of  the  children  of  Mrs. 
Norton  to  the  property  in  the  event  of  their  surviving  her.  If 
that  had  been  the  only  right  proposed  to  be  sold,  no  court, 
whatever  might  have  been  its  jurisdiction,  would,  in  the  exer- 
cise of  its  judicial  discretion,  have  decreed  the  sale.  We  can 
hardly  suppose  a  case  in  which  it  would  appear  with  sufficient 
certainty  to  justify  such  a  decree  that  the  interests  of  infants 
would  be  promoted  by  a  sale,  and  no  court  would  involve  their 
rights  in  such  a  gambling  speculation.  The  decree  was  for 
the  sale  of  the  property  out  and  out,  just  as  if  it  had  been  the 
absolute  estate  in  fee-simple  of  an  individual  owner.  The 
only  efiSdct  of  the  decree  was  to  convert  the  real  estate  into 
money,  and  to  leave  that  money,  or  the  property  in  which  it 
might  be  invested,  in  the  place  of  the  real  estate  sold,  subject 
precisely  to  the  same  rights  and  interests,  present  or  future, 
vested  or  contingent,  to  which  that  estate  was  subject  at  the 
time  of  the  sale. 

The  statutes  referred  to,  and  especially  the  early  ones,  seem 
literally  to  apply  only  to  real  estate  belonging  absolutely,  in 
whole  or  in  part,  to  one  or  more  infants;  and  the  counsel  for 
the  appellants  argued  for  such  a  literal  construction,  and  that 
in  construing  statutes  giving  a  special  jurisdiction  we  ought 
to  construe  them  strictly.  These  statutes  are  eminently  reme- 
dial, and  were  dictated  by  a  policy  which  seems  rather  to 
require  that  they  should  receive  a  liberal  construction,  so  as  to 
advance  the  remedy  and  promote  the  policy  of  the  legislature. 
We  can  readily  see  how  the  interest  of  an  infant  would  be  pro- 
moted by  a  sale  of  real  estate  in  which  he  has  only  a  con- 
tingent interest  as  well  and  aa  much  aa  by  a  sale  of  real 
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estate  belonging  to  him  absolutely.  And  there  would  seem  to 
be  the  same  reason  for  giving  a  oourt  of  chancery  the  power  to 
decree  a  sale  in  either  case.  Both  cases,  then,  come  within 
the  reason  and  the  policy  of  the  law,  and  the  only  question  is, 
whether  the  letter  of  the  law  should  be  construed  so  strictly 
as  to  shut  out  one  of  these  cases. 

This  court  has  indicated  a  decided  disposition  to  adopt  the 
liberal  rather  than  the  strict  rule  of  oonstruddon.  In  a  veiy 
early  case,  which  occurred  shortly  after  the  first  of  these  stat- 
utes, to  wit,  the  case  of  Oarland  v.  Lovingy  1  Rand.  896,  James 
Loving,  by  deed  dated  the  24th  of  August,  1819,  conveyed  a 
tract  of  land  to  Lunsford  and  Samuel  Loving,  in  trust  for  the 
support  of  himself  and  wife,  for  the  schooling  and  raising  of 
his  chUdren,  and  after  his  death,  for  his  children  in  fee;  and 
by  another  deed,  dated  the  26th  of  October  in  the  same  year, 
he  conveyed  other  property  to  the  same  trustees,  on  nearly  the 
same  trusts.  Shortly  thereafter,  the  said  James  Loving  and 
the  two  trustees  contracted  to  sell  the  said  tract  of  land  to 
Nathan  LoBtuB  for  ten  thousand  dollars;  and  Chirland  and 
Whitehead,  guardians  of  the  infant  children  of  James  Loving, 
united  with  Samuel  and  Lunsford  Loving,  the  trustees,  in  a 
bill  against  James  Loving,  his  wife,  and  the  said  in&nt  chil- 
diBU,  and  Loflftus,  etc.,  the  object  of  which  bUl  was  to  obtain 
a  confirmation  of  the  sale,  or  a  resale  of  the  land,  upon  the 
ground  that  it  would  manifestly  be  for  the  benefit  of  the  in- 
fonts.  The  suit  was  conducted  aooording  to  the  directions  of 
the  statute  in  1  Rail.  Gas.  1819,  p.  409,  under  which  it  was 
brought.  The  chancellor  dismissed  the  bill  for  several  rea- 
sons, which  he  assigned,  one  of  which  was,  "because  the 
infants  had  nothing  but  an  equitable  interest  in  the  subject 
which  would  not  accrue  to  them  till  after  the  death  of  their 
fother.''  This  court  reversed  the  decree  of  the  chancellor, 
being  of  opinion  that  the  case  was  a  proper  one  "  for  the  con- 
sideration of  the  superior  court  of  chancery,  under  that  part 
of  the  act  of  assembly  concerning  guardians,  orphans,  etc^ 
which  prescribes  the  mode  by  which  a  guardian  may  procure 
a  sale  of  the  real  estate  of  his  ward."  And  the  court  was  fur> 
ther  of  opinion  that  if,  under  all  the  circumstances  which 
were  referred  to  in  the  opinion,  a  sale  manifestiy  to  the  inter- 
est of  the  in&nts  could  be  made,  it  would  be  proper  to  decree 
the  same,  taking  care  that  the  proceeds  thereof  should  be 
properly  invested  and  secured  for  the  use  of  the  eetiuU  que 
.eriMt,  aooording  to  their  rights  as  they  then  appeared  or  might 
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thereafter  appear,  or  the  rights  of  any  future  cestui  que  tru9l 
(after-bom  childrea  of  James  Loving)  who  might  be  entitled 
under  the  deed  aforesaid;  and  that  it  would  be  competent  for 
the  chancellor,  instead  of  directing  a  resale,  to  confirm  that 
already  made  to  Lo£Ptus,  under  the  terms  and  conditions 
aforesaid,  provided  he  was  willing.to  abide  thereby,  and  James 
Loving  and  wife  were  also  willing  to  unite  in  the  conveyance, 
and  to  invest  and  secure  the  proceeds  thereof  as  aforesaid,  in 
the  same  manner  as  if  such  sale  had  originally  been  made  in 
pursuance  of  a  decree  of  the  court.  Now,  such  was  the  liberal 
construction  put  by  this  court  upon  the  statutory  power  of  the 
court  of  chancery  to  decree  a  sfde  of  real  estate  in  which  in- 
fants are  interested,  when  that  power  existed  in  its  simplest 
form.  And  the  power  was  held  to  be  applicable  to  a  case  in 
which  the  interests  of  the  infants  was  joint  and  not  several, 
future  and  not  present,  and  was  liable  to  be  reduced  by  the 
subsequent  birth  of  other  children,  who  would  become  entitled 
to  an  interest  in  the  property.  That  case  alone  goes  very  far 
to  sustain,  if  it  does  not  fully  sustain,  the  power  of  the  court 
in  the  case  we  are  now  considering,  without  reference,  for  the 
present,  to  the  question  of  parties,  which  we  will  consider  by 
and  by,  and  when  we  come  to  consider  which  we  will  have 
occasion  to  notice  further  the  case  of  Oarland  v.  Laving^  eupra. 
And  that  effect  is  greatly  augmented  by  the  subsequent  stat* 
ates  before  referred  to,  passed  after  that  case  occurred,  and  be- 
fore the  sale  was  made  in  Norton  v.  Norton. 

In  Cooper  v.  Hepburn^  16  Gratt.  551,  a  guardian  of  his  in- 
fant children  filed  a  bill  for  the  sale  of  the  real  estate  held  by 
himself  for  life,  and  by  his  infant  children  in  remainder;  and 
it  was  sold  accordingly.  This  was  held  by  this  court  to  be 
authorized  by  the  statute*  ''  The  language  of  the  law,"  said 
Judge  Daniel,  in  whose  opinion  the  other  judges  concurred, 
'^  as  it  stood,  whether  at  the  date  of  the  original  decree,  or  at 
the  date  of  the  order  of  June,  1852,  directing  the  commissioner 
to  execute  the  original  decree,  is,  I  think,  sufficiently  broad 
to  cover  the  case.  The  term  '  real  estate '  applies  as  well  to 
life  estates  or  estates  in  remainder  as  to  absolute  or  entire 
fees."  ^^  It  is  not  difficult  to  conceive  of  numerous  instances," 
he  further  said,  '4n  which  the  want  of  a  power  in  the  courts 
to  sell  the  remainder  of  a  ward  would  occasion  the  most 
serious  injury  to  his  future  interests.  The  call  for  a  sale 
of  the  real  estate  of  an  infant,  looking  to  his  interest  alone, 
may  be  just  as  obvious  and  urgent  in  the  case  where  he  is  the 
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owner  of  a  portion,  as  where  he  is  the  owner  of  the  whole  of 
the  fee;  and  no  good  reason  is  perceived  why  language  broad 
enough  to  cover  both  cases  should  be  construed  to  have  con- 
ferred the  power  to  sell  in  the  one  case,  and  to  have  withheld 
it  in  the  other/'  It  will  be  observed  in  regard  to  this  case,  as 
in  regard  to  the  case  of  Ctarland  v.  Loving^  8upra^  that  the  in- 
terest of  the  infant  wards  was  liable  to  be  reduced  by  the 
fairih  of  after-bom  children,  and  yet  it  was  held  that  the  court 
had  a  power  to  decree  a  sale  of  the  entire  estate. 

In  TaUey  v.  Starke^  6  Gratt  839,  a  testator  directed  his 
estate,  afl»r  payment  of  his  debts,  to  be  kept  together  until 
his  youngest  child  should  come  of  age,  to  be  controlled  and 
managed  by  his  executor  and  his  wife  with  their  best  discre- 
tion, so  as  to  make  it  productive  of  the  greatest  amount  of 
profits  for  the  support  of  his  wife  and  children.  It  was  held 
that  a  court  of  equity  might  direct  a  sale  of  the  real  estate 
under  the  statutes,  1  Rev.  Code,  409, 410,  etc.,  if  it  was  for  the 
benefit  of  the  in&nt  children,  and  those  who  were  of  age  con- 
sented. Indeed,  no  question  was  raised  in  that  case  as  to  the 
nature  of  the  interest  of  the  infants  in  the  real  estate  decreed 
to  be  sold,  that  interest  being  an  uncertain  present  interest 
in  the  profits,  and  uncertain  future  interest  in  the  estate  itself^ — 
that  is,  uncertain  as  to  its  proportion;  but  the  question  was, 
whether  the  direction  of  the  testator  that  his  estate  should  be 
kept  together  amounted  to  an  absolute  prohibition  of  a  sale 
thereof  in  the  mean  time,  which  would  have  made  it  incom- 
petent for  the  court  to  decree  such  a  sale.  But  the  court,  con- 
struing the  statutes  according  to  their  obvious  meaning  and 
policy,  held  that  there  was  nothing  in  the  will  which  could 
prevent  the  exercise  of  the  power. 

My  attention  has  been  called  by  my  brother  Joynes  to  a 
recent  case  in  Kentucky  involving  the  construction  of  a  similar 
statute  to  those  we  are  now  considering,  which  has  an  impor- 
tant bearing  upon  this  case.  I  mean  NuUer  v.  RuaseU^  8  Met 
(Ky.)  168,  decided  by  the  court  of  appeals  of  that  state  in  1860» 
in  which  it  was  held  that  the  words  "  real  estate,''  as  used  in 
the  first  section  of  article  3,  chapter  86,  of  the  Revised  Statutes 
of  that  state,  relating  to  the  sale  of  the  estate  of  infants  on  a 
petition  to  the  circuit  court,  import  lands,  tenements,  and 
hereditaments,  and  all  rights  thereto  and  interests  therein, 
other  than  a  chattel  interest,  and  that  a  contingent  remainder, 
or  an  interest  in  the  nature  of  an  executory  devise,  may  be 
sold  under  the  statute. 
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The  words  of  the  section  above  referred  to  are:  "The  real 
estate  of  an  infant,  idiot,  or  lunatic,  held  by  descent,  devise,  or 
by  contract,  whether  in  possession,  reversion,  or  remainder, 
may,  on  a  petition  to  the  circuit  court  of  the  county  in  which 
the  same  or  a  greater  part  thereof  lies,  be  decreed  to  be 
sold  ":  2  R.  S.,  Stanton's  ed.,  p.  304,  c.  86,  art.  3,  sec.  1.    "All 
difficulty,"  said  the  court,  "  with  respect  to  the  import  of  the 
words  '  real  estate,'  as  here  used,  is  removed  by  another  pro- 
vision of  the  Revised  Statutes,  which  declare  that  the  words 
'  real  estate '  or  *  land '  in  the  statute  law  shall  be  construed  to 
mean  lands,  tenements,  and  hereditaments,  and  all  rights 
thereto  and  interests  therein  other  than  a  chattel  interest": 
1  Id.,  p.  261,  sec.  18.   There  is  a  similar  provision  in  our  code, 
page  115,  chapter  16,  section  17,  rule  10.    "The  clause  of  the 
wUl,"  continued  the  court,  "  gives  to  each  of  the  devisees  a 
ftiture  interest  in  the  lands  devised  to  the  others,  contingent 
on  the  happening  of  the  event  mentiooed.    This  interest  may, 
perhaps,  be  more  properly  and  technically  denominated  an 
executory  devise,  and  not  a  contingent  remainder.    The  dis- 
tinction, however,  is  immaterial.    It  is  unquestionably  an  in- 
terest in  the  land,  and  is  therefore  comprehended  within  the 
statutory  definition  of  the  words  '  real  estate,'  although  it  be 
not,  strictly  speaking,  an  estate  '  in  possession,  reversion,  or 
remainder.'    These  latter  expressions  cannot  be  construed  as 
limiting  or  restricting  the  power  of  the  chancellor  to  the  sale 
of  such  interests  only  as  fall  technically  within  one  or  the 
other  of  these  three  classes  of  estates  or  interests.    The  evi- 
dent intention  of  the  legislature  was  to  subject  to  the  jurisdic- 
tion of  the  chancellor  any  interest  of  an  infant  in  real  estate, 
whatever  might  be  the  character  of  that  interest  ....  No  rea- 
son of  policy  can  be  suggested  for  excluding  from  the  operation 
of  the  statute  an  interest  in  the  nature  of  an  executory  devise 
that  would  not  apply  with  equal  propriety  to  an  interest  in 
remainder,  whether  vested  or  contingent;  and  it  cannot  be 
denied  that  a  contingent  remainder  is  embraced  by  the  terms 
of  the  statute  as  they  have  been  exi)ounded."    The  court,  then, 
after  commenting  on  the  case  of  Jackson  v.  Waldron^  13  Wend. 
178,  which  had  been  cited  to  show  that  such  an  interest  as  the 
court  had  been  considering  was  a  naked  possibility,  as  it  is 
called,  and  not  assignable  or  releasable,  said  it  was  unneces- 
sary to  decide  that  point  upon  general  principles;  "for  accord- 
ing to  our  own  statutes,"  as  the  court  proceeded  to  say,  "  any 
interest  in  or  claim  to  real  estate  may  be  disposed  of  by  deed 
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or  will  in  writing.  Any  estate  may  be  made  to  commence  t» 
futuro  by  deed  in  like  manner  as  by  will;  and  any  estate 
which  would  be  good  as  an  executory  devise  or  bequest  shall 
be  good  if  created  by  deed:  2  R.  S.,  sec.  6,  p.  226.^'  We  have 
a  provision  precisely  like  this  in  the  code,  page  559,  chapter 
116|  section  6.  *'The  effect  of  this  enactment,"  said  the  court, 
'*  is  to  obviate  at  once  all  the  difficulties  growing  out  of  the 
distinctions  which  had  been  established  by  judicial  construc- 
tion between  such  estates  as  were  alienable  and  such  as  were 
not.  It  will  not  be  doubted,  we  suppose,  that  under  this  stat- 
ute  every  conceivable  interest  in  or  claim  to  real  estate, 
whether  present  or  future,  vested  or  contingent,  and  however 
acquired,  may  be  disposed  of  by  deed  or  wilL  Why,  then, 
may  not  the  chancellor  decree  a  sale  of  any  interest  owned  by 
an  infant  in  real  estate,  which  might  be  disposed  of  by  an 
adult  owner?  and  is  it  not  manifest  that  the  law  which  clothes 
the  chancellor  with  this  power  was  intended  to  embrace  every 
such  interest?  ....  Cases  such  as  the  one  now  under  con- 
sideration may  very  often  arise  in  which  the  sale  of  a  future 
and  contingent  estate  will  as  certainly  and  as  effectually  re- 
dound to  the  interest  of  the  infant  owner  as  the  sale  of  any 
other  estate.''  The  purchasers  in  that  case  —  which  was  a 
proceeding  under  the  Revised  Statutes  aforesaid,  for  the  sale  of 
real  estate  of  in£Eints — sought  to  get  rid  of  their  purchases 
upon  the  ground  that  the  circuit  court  had  no  power  to  order 
a  sale  of  the  contingent  interests  of  the  infants  in  the  lands 
sold.  That  court,  upon  final  hearing,  overruled  the  objection, 
and  confirmed  the  sale;  and  the  court  of  appeals  affirmed  the 
decree.  Of  course  the  sale  in  that  case  was  of  the  entire  and 
absolute  estate,  and  not  of  the  contingent  interests  merely. 
The  proceeds  of  sale,  and  the  subject  in  which  they  might  be 
invested,  were  to  stand  in  the  place  of  the  estate  sold,  and  be 
subject  to  the  same  uses  and  limitations. 

The  decisions  I  have  referred  to  seem  to  leave  no  room  for 
doubt  that  a  court  of  equity  had  jurisdiction,  under  the  stat- 
utes before  referred  to,  to  decree  a  sale  of  the  property  in 
question,  on  the  ground  that  infants  were  interested  therein, 
provided  there  be  no  insuperable  difficulty  in  regard  to  pai^ 
ties, —  a  branch  of  the  subject  which  will  be  considered  pres- 
ently. 

I  will  now  proceed  to  consider  the  other  ground  of  equitable 
jurisdiction  on  which  it  is  contended  that  it  was  competent 
for  the  court  in  NirrUm  v.  Norton  to  decree  a  sale  of  the  fmf^ 
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eriy  in  question,  and  that  is,  that  it  was  part  of  a  trust  snb* 
jcct.  The  trust  haying  been  created  by  a  deed  bearing  date 
the  18th  of  June,  1840,  between  Lucy  Nelson  Call,  widow  of 
Daniel  Call,  and  Ann  Cameron,  his  only  child  and  residuary 
devisee  of  the  first  part,  P.  S.  Ambler  and  William  M.  Ambler 
of  the  second  part,  and  Daniel  N.  Norton  and  Lucy  M.,  his  wife, 
of  the  third  part,  whereby  the  parties  of  the  first  part,  in  con- 
sideration of  five  dollarf  paid  by  the  parties  of  the  second 
part,  and  "  of  the  love  and  afiection  which  she,  the  said  Lucy 
Nelson,"  bore  "  to  the  said  Daniel  N.  Norton  and  Lucy  M., 
his  wife,"  conveyed  to  the  said  Amblers  and  the  survivor  of 
them  and  the  heirs  of  such  survivor,  two  certain  lots  of  ground 
in  the  city  of  Richmond,  particularly  described  in  the  said 
deed;  but  upon  this  special  trust  and  confidence,  that  the  said 
P.  S.  Ambler  and  W.  M.  Ambler,  and  the  survivor  of  them, 
shall  permit  the  said  Daniel  N.  Norton  and  Lucy  M.,  his  wife, 
and  the  survivor,  to  hold,  use,  and  eigoy  the  said  lots  of 
ground,  without  claim  or  charge,  during  their  joint  lives  and 
the  life  of  the  survivor  of  them  (if  the  same  be  not  sold  as 
hereinafter  provided  for),  and  at  the  death  of  the  said  D.  N. 
Norton  and  Lucy  M.,  his  wife,  the  said  Amblers  shall  hold 
the  said  lots  and  their  appurtenances  to  and  for  the  use  and 
benefit  and  as  the  property  of  the  child  or  children  of  the 
said  Lucy  M.  by  her  husband,  the  said  Daniel  N.,  who  may 
be  Uving  at  the  death  of  the  said  Lucy  M.,  and  the  child  or 
children  then  Uving  of  any  child  or  children  of  the  said  Lucy 
M.,  by  the  said  Daniel  N.,  who  may  have  died  in  the  lifetime 
of  the  said  Lucy  M.;  and  shall  so  convey  the  lots,  etc.,  to  the 
child  or  children  and  grandchild  or  grandchildren  of  the  said 
Lucy  M.  and  Daniel  N.  when  required  after  the  death  of  the 
said  Daniel  N.  and  Lucy  M.;  and  upon  this  further  trusti  that 
if,  in  the  opinion  of  the  said  Daniel  N.,  it  shall  become  expe- 
dient to  sell  the  lots,  etc.,  or  any  portion  of  them  or  either  of 
them,  the  said  Amblers  and  the  survivor  of  them  shall  permit 
him,  the  said  Norton,  to  do  so,  the  purchase-money  for  the 
same  being  adequately  and  legally  secured  to  the  uses  and 
trusts  before  described,  the  interest  annually  arising  there- 
from to  be  paid  to  the  said  Daniel  N.  during  his  life,  and  to 
the  said  Lucy  M.  after  his  death,  if  she  shall  survive  him, 
during  her  life,  and  the  principal  and  all  interest  thereon  ao- 
cruing  after  the  death  of  the  said  Daniel  N.  and  Lucy  M.,  to 
be  held  by  the  said  Amblers  and  the  survivor  of  them  as  the 
lota  would  have  been  if  not  sold.    And  then  follow  the  usual 
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covenanta  by  the  traatees  for  the  execution  of  the  trastSi 
though  the  deed  was  not  signed  by  them,  but  only  by  the  par- 
ties of  the  first  part. 

In  regard  to  the  power  of  a  court  of  chancery  to  decree  a 
sale  of  the  property  in  question  on  the  ground  that  it  was  a 
trust  subject,  it  is  contended  by  the  counsel  for  the  appellee 
Dayis  that  such  a  power  existed  either  under  the  juriBdictian 
which  that  court  hfis  over  the  subject  of  trusts  and  trust 
estates  generally,  or  under  the  peculiar  provisions  of  the  deed 
which  created  the  trust  subject  in  this  case,  or  under  the  stat- 
utes in  regard  to  the  sale  of  trust  estates. 

That  the  property  at  the  time  it  was  decreed  to  be  sold  in 
Norton  v.  Norton  was  a  trust  estate  in  the  meaning  of  the  law 
which  gives  to  the  court  of  chancery  jurisdiction  in  regard  to 
trusts,  and  also  in  the  meaning  of  the  statutes  which  give  to 
that  court  power  to  decree  the  sale  of  an  estate  in  trust  when 
the  interest  of  the  beneficiaries  in  the  trust  will  be  promoted 
by  such  a  sale,  I  think  there  can  be  no  good  ground  to  doubt; 
and  I  need  not  therefore  i.otioe  the  difference  between  the 
English  statute  of  uses  and  ours.  Under  either,  I  think  the 
estate  created  by  the  deed  of  the  18th  of  June,  1840,  befit>re 
mentioned,  would  clearly  be  considered  as  a  trust  estate,  m»- 
afiected  by  the  statute  of  uses,  at  least  during  the  life  of  Mrs. 
Norton. 

That  trust  estates,  and  especially  those  in  which  inSEmts  are 
interested,  are  peculiarly  within  the  cognizance  and  under  the 
control  of  a  court  of  chancery,  there  can  be  no  doubt.  Whether 
that  court,  in  the  exercise  of  its  general  jurisdiction,  has  power 
to  decree  a  sale  of  real  estate  which  is  held  in  trust  for  the 
benefit  of  infants  or  others  under  disability,  merely  upon  the 
ground  that  the  interest  of  the  beneficiaries  would  be  promoted 
by  a  sale,  is  a  question  which  need  not  be  considered  in  this 
case,  if  tiiere  be  anything  in  the  deed  creating  the  trust,  or 
any  statute  law  which  confers  the  power  upon  such  court.  I 
will  therefore  proceed  to  consider  those  questions;  and — 

1.  Does  the  deed  confer  the  power?  The  grantors  in  that 
deed  could  hardly  have  supposed  that  the  interest  of  the  bene- 
ficiaries in  the  deed  probably  would  not  require  a  sale  of  the 
trust  subject  and  reinvestment  of  the  proceeds  before  the  time 
would  arrive  for  the  division  of  the  subject  among  the  children 
and  grandchildren,  to  whom  it  was  contingently  limited  in  re- 
mainder. The  property  consisted  of  vacant  lots,  eligibly  situ- 
ated in  the  heart  of  an  improving  city.    Their  chief  value 
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consisted  in  their  being  speedily  improved  and  built  upon,  and 
that  was  imjxwsible  while  they  were  held  in  trust.  So  long  as 
they  remained  as  they  were,  they  would  be  comparatively  un- 
productive, both  to  the  tenants  for  life  and  the  contingent 
remaindermen.  By  selling  them  at  a  good  price,  which  their 
location  and  the  existing  state  of  improvements  around  them 
would  then  command,  a  fund  might  be  raised  which  would 
afford  the  means  of  support  to  the  life  tenants,  and  of  support 
and  education  for  their  children.  By  withholding  the  power 
to  make  a  sale  until  after  the  death  of  the  life  tenanto,  not 
only  would  the  property  be  rendered  unprofitable  during  that 
period,  but  the  tide  of  improvement  might  turn  in  another 
direction,  and  the  property  be  thus  rendered  less  salable.  At 
all  events,  it  was  obviously  important  that  the  trustees,  or  a 
court  of  chancery  if  necessary,  should  be  intrusted  with  the 
power  to  make  a  sale  and  conversion,  if,  and  whenever,  in  the 
exercise  of  a  sound  discretion,  it  might  seem  proper  to  do  sa 

Now,  let  us  look  at  the  deed,  and  see  if  it  does  not  confer 
such  a  power  either  expressly  or  by  strong  implication.  We 
find  that  it  does  expressly  confer  such  a  power  on  one  of  the 
life  tenants.  ''And  upon  this  further  trust,  that  if^  in  the 
opinion  of  the  said  Daniel  N.  Norton,  it  shall  become  expedi- 
ent to  sell  the  lots,"  etc.,  or  any  portion  of  them  or  either  or 
them,  the  trustees  and  the  survivor  of  them  "shall  permit  him, 
the  said  Norton,  to  do  so,"  the  purchase-money  to  be  secured 
and  applied  to  the  uses  and  trusts  declared  by  the  deed.  Now, 
^\  would  be  strange  if  the  grantors  in  the  deed  only  intended 
tc  give  a  power  of  sale  to  Dr.  Norton,  to  be  exercised  if,  in  his 
opinion,  it  should  become  expedient,  and  of  course  to  be  con- 
fined to  the  period  of  his  life,  which  might  terminate  at  any 
Ume,  and  did  actually  terminate  a  year  or  two  thereafter, 
his  wife,  the  said  Lucy  M.,  the  other  life  tenant,  having  already 
survived  him  more  than  twenty-five  years.  The  gra/itors 
knew  that  this  event  might  take  place,  and  they  could  not 
have  intended  that  in  such  event  no  power  of  sale  should 
anywhere  exist,  however  expedient  it  might  in  fact  become  U> 
make  such  a  sale.  They  must,  therefore,  have  refirained  fr^m 
expressly  conferring  a  power  of  sale  on  the  trustees  simply 
because  they  supposed  the  trustees  would  have  such  power  as 
incident  to  their  ofSce  and  estate  as  trustees.  And  this  seems 
probable  from  the  form  of  their  expression,  that  if  it  should 
become  expedient,  in  the  opinion  of  Dr.  Norton,  to  make  a 
•ale,  the  trustees  should  permit  him  to  do  so.    Thus,  the  powef 
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is  not  direoily  given  to  Dr.  Norton  by  the  framers  of  the  trust, 
but  the  trosteoB  are  authorised  in  a  oertain  eontingencj  to 
impart  to  him  a  portion  of  tlie  general  power  with  which,  as 
it  seems,  they  were  supposed  to  be  invested.  The  grantors,  ia 
that  view,  gave  a  power  of  sale  to  the  trustees  by  implication. 
But,  at  all  events,  the  power  conferred  on  Dr.  Norton  was  a 
trust  power,  to  be  exercised  for  the  benefit,  not  only  of  him- 
self, but  of  all  others  who  were  interested  in  the  trusts  of  the 
deed;  that  is,  ff  his  wife,  children,  and  grandchildren.  Will 
a  court  of  chancery  suffer  this  most  necessary  power  to  die 
merely  because  Dr.  Norton  has  died, — and  died,  too,  almort 
as  soon  as  the  power  was  given,  although  the  necessity  for  it 
might  long  survive,  and  has  already  survived  more  than  a 
quarter  of  a  century?  Is  it  not  a  settled  rule  of  that  court 
that  a  trust  shall  never  fedl  for  the  want  of  a  trustee?  But  it 
is  said  that  this  power  was  discretionary  in  Dr.  Norton,  and 
now  that  he  is  gone,  cannot  be  exercised.  Is  not  that  too 
strict  and  literal  a  view,  and  does  it  not  sacrifice  subetance 
to  form?  The  trust  is,  that  the  property  shaU  be  sold  if  it- 
shall  become  expedient.  Now,  it  is  true  that  the  framers  of 
the  trust  referred  the  question  of  expediency  to  the  opinion  of 
Dr.  Norton;  and  so  long  as  he  lived  he  was  a  safe  depoeitaiy 
of  such  a  trust.  But  that  was  a  mere  means  of  accomplish- 
ing an  end;  and  a  court  of  chancery  will  not  permit  the  end 
to  be  lost  because  the  means  marked  out  have  been  lost,  but 
will  devise  other  means  to  accomplish  the  end.  The  fistct  to 
be  ascertained  in  order  to  exercise  the  power  is,  that  it  is  expe- 
dient to  make  a  sale.  And  that  fact  the  court  of  chancery  ia 
as  competent  to  ascertain  as  was  Dr.  Norton.  There  are 
many  cases  in  which  discretionary  powers  are  also  trust  pow- 
ers, which  can  and  will  be  enforced  by  a  court  of  chancery. 
And  although  that  court  will  never  interfere  with  the  exerciae 
of  a  discretion  which  has  been  conferred  by  the  author  of  a 
trust,  so  long  as  it  is  fairly  exercised,  yet  there  are  many  cases 
in  which  the  court  will  prevent  ita  improper  exerdse,  and  will 
itself  exercise  it  when  the  person  on  whom  it  is  coi^erred  re- 
fuses to  do  so,  or  is  prevented  by  death  or  otherwise  finom  doing 
so.  The  case  in  which  a  husband  by  his  will  gives  property 
to  his  wife  during  her  life  in  trust  for  the  support  of  herself 
and  her  children,  according  to  her  discretion,  is  a  familiar 
case  of  this  kind. 

The  case  of  HetoeU  v.  iTMett,  2  Eden,  882,  dedded  by  Lad 
Chancellor  Northington  in  1766^  which  was  cited  and  mooh 
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relied  on  by  the  counsel  for  the  appellee  Davis,  is  also  a  case 
of  this  kind,  and  a  very  important  and  interesting  case  it  cer- 
tainly is.  It  was  decided  by  a  very  great  judge,  after  fall 
argument  and  long  deliberation, — the  case  having  been  held 
under  advisement  for  two  years,  because,  as  the  lord  chancel- 
lor observed  after  its  argument,  '4t  was  a  new  case,  and  might 
be  of  great  importance  to  the  parties,  and  might  be  a  leading 
case," — as  it  certainly  is.  According  to  the  marginal  abstract 
of  the  reporter,  the  case  was  this:  *'  Power  contained  in  a  will 
for  the  devisees  for  life,  when  in  possession,  to  cut  down  tim- 
ber, as  four  trustees  or  the  survivors  or  survivor  of  them  should 
assign,  allow  of,  or  direct,  all  the  four  trustees  being  dead: 
Held,  that  the  court  would  execute  the  trust  by  referring  it  to 
a  master  to  see  what  timber  was  fit  to  be  cut  down  from  time 
to  time."  The  counsel  for  the  defendants  argued  that  "  the 
power  given  to  the  trustees  is  a  naked  power,  which  if  it  can- 
not exactly  be  complied  with,  is  at  an  end.  The  books  are 
full  of  instances  of  this  nature";  and  they  proceeded  to  cite 
many.  But  the  court,  as  before  stated,  decided  otherwise.  I 
therefore  think  that  the  deed  in  this  case  created  a  trust  power 
of  sale,  which  it  was  competent  for  the  court  of  chancery, 
after  the  death  of  Dr.  Norton,  to  execute,  and  that  the  court 
had  jurisdiction  on  that  ground  to  make  the  decree  which  was 
made  in  the  case  of  Norton  v.  Norton  for  the  sale  of  the  prop- 
erty in  question. 

2.  Had  the  court  jurisdiction  to  make  such  a  decree  under 
the  statutes  in  regard  to  the  sale  of  trust  estates?  The  stat- 
ute on  this  subject  which  was  in  force  when  the  original 
decree  was  made  in  Norton  v.  Norton  was  the  act  of  January 
20,  1832,  entitled  ''An  act  authorizing  the  sale  of  trust  estates 
in  certain  cases":  Supp.  Rev.  Code,  c.  150,  p.  208,  before 
referred  to.  That  statute  enacts  ''  that  where  any  person  or 
persons  for  whose  benefit  any  estate  is  held  in  Ixust,  or  the 
trustees  holding  any  estate  for  the  use  of  others,  shall  think 
that  his  or  her  interest*  or  the  interest  of  those  for  whose  use 
the  estate  is  held,  will  be  promoted  by  a  sale  of  the  estate  or 
any  part  thereof,  it  shall  be  lawful,"  etc.  There  is  not  a  word 
in  that  statute  which  is  not  appropriate  to  this  case,  which  is 
also  plainly  within  its  spirit  and  policy.  Why,  then,  does  it 
not  apply  to  the  case?  In  my  opinion  it  clearly  does,  and 
under  it  the  court  had  jurisdiction  to  decree  the  sale  in  ques- 
tion. The  code  of  1849,  chapter  128,  section  2,  makes  no 
material  change  of  the  law  in  this  respect.    The  act  of  Feb- 
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ruary  18, 1858  (Sees.  Acts  1852-53,  p.  49,  c.  30),  which  also 
applies  to  this  case,  having  been  enacted  before  the  sale  to 
Davis  was  made,  seems  to  put  the  question  completely  at  lest, 
if  there  could  have  been  any  room  for  doabt  before.    That  act 
is  amendatory  of  chapter  128  of  the  code,  and  appUee  as  well 
to  trust  estates  as  to  the  estates  of  infants  and  insane  penona. 
It  amends  the  second  section  of  that  chapter  by  inaerting 
therein  the  words  ''  whether  the  estate  of  the  minor  or  insaDO 
person,  or  of  any  of  the  persons  interested,  be  abedlate  or  lim- 
ited, and  whether  there  be  or  be  not  limited  thereon  any  other 
estate,  vested  or  contingent,  and  whether  the  guardian,  com- 
mittee, or  trustee,  or  the  minor,  insane  person,  or  any  of  the 
persons  interested,  reside  in  this  state  or  not."    Now,  in  this 
case  Mrs.  Norton  was  one  of  the  persons  interested  in  the 
trust  estate.    Her  interest  therein  was  a  limited  estate,  and 
there  was  limited  thereon  a  contingent  estate  to  the  child  or 
children  of  herself  by  Dr.  Norton  who  might  be  in  being  at 
her  death,  and  the  child  or  children  then  living  of  any  child 
or  children,  etc.,  who  may  have  died  in  her  lifotime.    This 
case  therefore  comes  within  the  express  terms  of  the  last- 
mentioned  act,  as  the  third  section  of  the  act  amendatoiy  of 
section  7  of  chapter  128  of  the  code  further  shows. 

I  am  of  opinion,  therefore,  that,  on  the  several  groonda 
aforesaid,  a  court  of  chancery  had  jurisdiction  to  make  the 
decree  which  was  made  in  Norton  v.  Norton  for  the  sale  of  the 
land  in  question,  unless  there  was  an  insuperable  difficulty  in 
the  way  in  regard  to  parties.  If  such  jurisdiction  existed  oa 
any  one  or  more,  though  not  on  all,  of  those  grounds,  that  is 
enough  for  the  purposes  of  this  case.  Although,  for  reaaona 
apparent  on  the  foce  of  the  bill,  it  was  originally  framed  with 
special  reference  to  the  statutes  in  regard  to  the  sale  of  real  estate 
belonging  to  infants,  or  in  which  they  are  interested,  the  requi- 
sitions of  which  statutes  were  strictly  complied  with,  yet  as  all 
the  facts  of  the  case  are  fully  set  out  in  the  bill,  and  all  the 
proceedings  in  the  suit  were  regularly  and  legally  conducted, 
it  was  competent  for  the  court  to  make  a  decree  therein  for  the 
sale  of  the  property  in  question,  if  upon  those  facts,  on  any 
ground  whatever,  a  court  of  chancery  had  jurisdiction  to  make 
such  a  decree.  The  trustees,  thou^^  not  made  parties  to  the 
original  bill  for  reasons  therein  stated,  were  yet  niade  parties 
by  an  amended  bill  before  the  sale  to  Davis  was  confirmed. 

Then  the  only  remaining  question  to  be  considered  and  dis- 
posed of  is,  whether  the  suit  was  defective  for  want  of  necessaiy 
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parties.  If  it  was,  of  course  the  title  acquired  by  Davis,  by 
his  purchase  under  the  decree  made  in  that  suit,  was  also 
defective. 

All  the  persons  interested  under  the  deed  of  trust  of  the 
eighteenth  day  of  June,  1840,  aforesaid,  who  were  in  being, — 
the  widow  of  Dr.  Norton  and  their  five  children,  and  the  trus- 
tees,— were  parties  to  the  suit;  and  the  only  alleged  defect  con- 
aists  in  this,  that  by  the  terms  of  the  deed  the  trust  subject  at 
the  death  of  Mrs.  Norton  is  to  be  held  by  the  trustees  for  the 
use  and  as  the  property  of  the  child  or  children  of  Mrs.  Norton 
by  Dr.  Norton,  who  may  be  then  living,  and  the  child  or 
<;hildren  then  living  of  any  child  or  children  of  the  said  Nor- 
ton and  wife  who  may  have  died  in  her  lifetime;  so  that,  as  is 
contended  by  the  counsel  of  the  appellants,  the  grandchildren 
of  said  Norton  and  wife  who  may  thus  become  interested  in 
the  trust  subject,  not  being  parties  to  the  suit,  they  will  not  be 
bound  by  the  decrees  made  therein,  and  therefore,  to  the  extent 
of  their  contingent  possible  interests  at  least,  the  title  of  Davis 
is  defective. 

The  answer  made  to  this  objection  by  the  counsel  of  Davis 
is,  that  although  those  unborn  grandchildren  were  of  course 
not  personally  parties  to  the  suit  because  it  was  impossible  to 
make  them  such  parties,  yet  they  were  parties  to  the  suit  by 
representation,  and  will  be  as  effectually  bound  by  the  decrees 
made  therein  as  if  they  had  been  in  being  and  made  person- 
ally  parties  to  the  suit.  It  is  contended  that  they  were  repre- 
sented by  their  mother  and  their  parents,  if  not  by  the  trustees 
also. 

It  is  certainly  a  general  rule  in  regard  to  suits  in  equity, 
that  '*all  persons  having  an  interest  in  the  object  of  the  suit 
ought  to  be  made  parties":  Calvert  on  Parties,  11.  "It  is  a 
rule,"  says  that  author,  "founded  upon  the  advantage  which 
aU  persons  interested  will  derive  from  the  completeness  of  the 
decree  and  from  the  entire  settlement  of  a  matter  in  litigation; 
in  other  words,  it  is  founded  upon  convenience,  and  the  same 
principle  guides  our  courts  of  equity  in  their  mode  of  putting 
the  rule  into  operation,  as  they  never  allow  it  to  produce  any 
inconvenience  which  can  safely  be  avoided.  With  this  view, 
they  have  adopted  the  principle  of  representation":  Id.  19. 
The  author  then  proceeds  to  examine  the  doctrine  of  represen- 
tation, in  the  course  of  which  examination  he  refers  to  that 
representative  character  which  is  derived  from  the  law,  as  in 
the  case  of  executors  and  administrators,  of  assignees  of  bank- 
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rupts  and  insolvents  of  corporations:  Id.  20;  or  which  arisen 
where  suits  may  be  brought  by  or  against  certain  persons  oa 
behalf  or  on  account  of  themselves  and  others  having  a  com- 
munity or  similarity  of  interest:  Id.  28. 

He  then  says:  ''Another  kind  of  representation  admitted  in 
the  practice  of  courts  of  equity  is  the  representation  of  all  per- 
sons having  interest  in  real  property,  subsequent  to  the  first 
estate  of  inheritance,  and  liable  to  be  defeated  by  a  recovery. 
This  representation  takes  place  in  the  person  entitled  to  the 
first  estate  of  inheritance.    The  rule  is  firmly  established,  and 
the  principle  and  extent  of  it  may  be  extracted  from  the  fol- 
lowing dicta"  which  he  proceeds  to  quote  from  what  Lord 
Eldon  says  in  Hoyd  v.  Johnes^  9  Ves.  37,  and  Lord  Northing- 
ton  says  in  Pelham  v.  Qregory^  1  Eden,  620;  and  then  says: 
"  From  these  passages  it  appears  that  the  modification  of  the 
general  rule  has  been  adopted  on  grounds  partly  of  necessity^ 
partly  of  convenience,  and  upon  a  principle  of  justice  to  per- 
sons entitled  to  remote  interests,  that  they  may  not  be  exposed 
to  any  vexations  which  the  caprice  or  self-interest  of  those  who 
actually  enjoy  or  wish  to  daim  a  property  might  chance  to 
produce.    Another  important  principle  in  favor  of  this  doc- 
trine is,  that  in  the  person  of  the  first  tenant  in  tail  there  is 
brought  before  the  court  one  whose  interest  is  of  such  a  nature 
as  to  insure  his  giving  a  fsii  trial  to  the  legal  right    This  last 
principle  seems  to  have  established  the  Umit  to  the  number  of 
interests  which  may  be  represented  by  the  person  entitled  to 
the  first  estate  of  inheritance.   Such  interests  may  be  described 
in  difierent  terms;  they  are  interests  which  depend  upon  that 
first  estate,  which,  together  with  that  estate,  make  up  the  fee* 
simple;  those  which  come  within  the  definition  of  a  remainder,. 
viz., '  a  residue  of  an  estate  in  land  depending  upon  a  particu- 
lar estate,  and  created  together  with  the  same';  they  are  in- 
terests which  the  tenant  in  tail  can  destroy,  and  which,  for 
that  very  reason,  there  is  peculiar  propriety  in  empowering 
him  to  defend  ":  Calvert  on  Parties,  50.    ''  This  kind  of  repre- 
sentation," he  further  says,  "  has  even  been  carried  further;  it 
has  been  said  by  Lord  Redesdale,  that '  it  is  sufficient  to  bring 
before  the  court  the  first  tenant  in  tail  in  being;  and  if  there 
be  no  tenant  in  tail  in  being,  the  first  person  entitied  to  the 
inheritance;  and  if  no  such  person,  then  the  tenant  for  life.' 
Many  of  the  same  principles  which  justified  the  court  in  pro- 
ceeding when  only  the  first  tenant  in  tail  was  present  may  be 
used  in  justification  of  this  further  step.    There  is  in  both 
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cases  the  same  necessity,  the  same  convenience,  and  on  the 
part  of  persons  remotely  entitled,  the  same  liability  to  the 
vexations  litigation  of  the  present  possessors  of  the  property": 
Id.  51.  After  quoting  from  what  Lord  Redesdale  says  in 
Oiffard  v.  J7oH,  1  Schoales  &  L.  409,  the  author  proceeds: 
"  The  general  principle  of  representation  established  in  these 
cases  may  be  thus  expressed:  'In  respect  of  the  first  estate  of 
inheritance,  and  of  all  interests  depending  upon  it,  it  is  suffi- 
cient to  bring  before  the  court  the  person  entitled  to  that  first 
estate;  and  if  there  be  no  such  person,  then  the  tenant  for  life.' 
"  The  dictum  of  Lord  Redesdale,  in  Oiffard  v.  Hortf  mfprn, 
which  has  been  already  quoted,  will  justify  a  statement  of  this 
kind  of  representation  in  these  comprehensive  words.  It  is, 
however,  suggested  that  there  should  be  some  qualification  in 
respect  of  the  tenant  for  Ufe;  and  that,  except  under  very  par- 
ticular circumstances,  no  tenant  for  life  would  be  considered 
capable  of  maintaining  the  suit,  unless  he  were  one  to  whose 
issue  there  was  a  remainder  in  tail.  For  instance,  that  if  A 
were  tenant  for  life,  with  remainder  to  B  for  life,  remainder  to 
B's  unborn  issue  in  tail;  B,  as  well  as  A,  must  be  made  a  party; 
and  that  if  A  were  tenant  for  life,  remainder  to  B's  unborn 
issue  in  tail,  remainder  to  C  in  tail,  and  C  is  living,  C  as  well 
as  A  should  be  made  a  party.  On  the  other  hand,  if,  in  the 
first  of  these  cases,  B,  or,  in  the  second,  C,  were  not  living,  a 
plea  of  necessity  might  possibly  be  admitted  for  making  A 
sole  representative  of  the  legal  estate.  No  direct  authority  is 
produced  for  these  latter  suggestions,  which  are,  however, 
Jirown  out  for  consideration,  and  are  in  some  measure  sup- 
ported by  the  expressions  quoted  in  the  note  below":  Calvert 
on  Parties,  52.  The  author  then  proceeds  to  show  how  ''  courts 
of  equity,  having  adopted  the  principle  of  representation, 
work  it  out  by  treating  the  persons  represented  as  if  they  had 
been  parties  present ":  Id.  54;  the  object  of  the  court  in  deal- 
ing with  rights  of  this  kind  being  ''to  settle  them  forever": 
Id.  59.  The  first  section  of  the  first  chapter  of  the  author's 
work  treats  of  the  general  rule  in  regard  to  parties  before  re- 
ferred to.  The  second  section  treats  of  the  "  doctrine  of  repre- 
sentation "  as  a  modification  or  qualification  of  that  rule.  And 
the  third  section  treats  of  "  exceptions  to  the  general  rule." 
This  last  section  he  thus  commences:  "The  several  kinds  of 
representation  which  have  been  enumerated  cannot  properly 
be  termed  exceptions  to  the  general  rule;  they  are  merely  the 

modes  in  which,  for  the  sake  of  convenience,  the  court  allows 
Ax.  DM.  Vol.  xcvm-46 
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the  several  interests  to  be  protected,  with  a  view  to  make  a 
complete  decree":  Id.  64. 

I  have  quoted  thus  freely  from  the  work  of  Mr.  Calvert,  be- 
cause it  is  a  work  of  high  reputation,  and  was  very  much 
referred  to  by  the  counsel  on  both  sides  in  the  argument  of 
this  case;  and  also  because  I  wished  fully  to  show  the  nature 
and  extent  of  the  doctrine  of  representation,  as  understood  in 
England,  so  far  as  it  applies  to  tins  case,  and  that  wherever  it 
applies,  the  parties  represented  are  as  effectually  bound  by  the 
decrees  in  the  suit  as  if  they  had  been  parties  in  their  proper 
persons.  See  also  Mitford's  PI.  174,  marg.,  and  Story's  Eq.  PL, 
sees.  144, 145. 

The  only  case  decided  by  this  court,  in  which  the  doctrine 
of  representation  has  been  considered  and  expressly  applied, 
is  the  case  of  Baylor  v.  DejameUe^  13  Gratt.  152,  in  which  it 
was  held:  1.  That  the  son  of  E.  took  a  contingent  remainder 
in  fee  in  the  estate  devised  by  B.,  dependent  upon  his  being 
alive  at  the  death  of  E.;  and  2.  That  the  son  of  E.,  not  having 
been  in  being  when  the  suit  was  revived  against  E.  (though  he 
was  in  being  when  the  decree  was  rendered),  and  having  no 
certain  interest  in  the  estate,  was  not  a  necessary  party,  but 
is  concluded  by  the  decree  against  E.,  the  tenant  for  life. 
Judge  Lee,  in  his  opinion  in  that  case,  in  which  all  the  other 
judges  concurred,  examined  the  doctrine  quite  fully,  referring 
to  most  of  the  treatises  and  cases  on  the  subject,  and  making 
quotations  from  several  of  them.  He  applied  the  doctrine  to 
that  case  by  holding  a  father,  tenant  for  life  of  an  estate,  to  be 
a  sufficient  representative  of  his  son,  who  was  contingently 
entitled  in  remainder  to  the  estate,  in  a  suit  brought  against 
the  father  to  subject  the  estate  to  a  charge  thereon,  and  by 
holding  the  son  to  be  concluded  by  the  decree  which  was  ren- 
dered in  the  suit  against  the  father.  Judge  Lee,  in  speaking 
of  the  suggestion  of  Calvert,  that  the  tenant  for  life,  who 
should  be  regarded  as  representing  the  whole  estate,  must 
generally  be  one  whose  child,  if  he  have  one,  will  become  en- 
titled to  the  inheritance,  and  who  would  therefore  be  induced 
to  make  a  proper  defense,  and  thus  take  care  of  the  inheritance 
for  his  children,  says  that  Calvert  admits  there  is  no  direct 
authority  for  the  suggestion,  though  he  thinks  it  is  counte> 
nanced  by  expressions  to  be  found  in  several  of  the  cases. 
Judge  Lee  furtiier  says:  "The  condition  required  by  this  sug- 
gestion is,  however,  fully  met  in  this  case,  as  the  lessor  of  tbo 
plaintiff  who  would  take  the  remainder  in  fee,  if  he  survived 
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father,  is  the  son  of  the  tenant  for  life  who  was  made  de- 
fendant": Id.  170. 

The  same  observation  applies  with  increased  force  to  this 
case,  in  which  the  nnbom  persons,  who  might  come  into  being 
and  become  interested  in  the  estate,  were  represented  in  the 
suit  by  their  own  parents,  and  moreover,  by  their  grand- 
mother, the  tenant  for  life,  and  the  trustees.  In  Baylor  v. 
DejametUj  13  Oratt.  152,  the  son  of  E.  came  into  being  pend- 
ing the  suit,  and  before  the  decree  was  rendered,  and  yet  it 
was  held  not  to  be  necessary  to  make  him  a  party  by  an 
amended  or  supplemental  bill,  because  '*  no  estate  vested  in 
him  upon  his  birth,  and  none  could  vest  unless  he  fulfOled, 
also,  the  condition  of  surviving  his  father":  Id.  169.  In  our 
case,  not  only  at  the  time  of  the  institution  of  the  suit  of  Nor* 
ion  V.  Nortorij  but  also  when  the  decrees  of  sale  were  pro- 
nounced, and  the  sale  was  made  and  confirmed,  all  persons 
in  being  who  had  an  interest  in  the  estate,  whether  present  or 
future,  vested  or  contingent,  were  parties  to  the  suit.  It  seems 
to  me,  therefore,  that  the  case  of  Baylor  v.  Dejamette^  «upra, 
is  a  direct  and  binding  authority  in  favor  of  the  doctrine  of 
representation  before  referred  to,  and  of  its  application  to  such 
a  case  as  this.  It  is  argued  that  the  doctrine  is  confined  to 
cases  in  which  the  suit  is  brought  to  enforce  a  charge  upon 
an  estate  affecting  the  whole  fee,  in  which  cases,  it  is  said, 
that  it  would  be  very  unreasonable  and  unjust  that  the  party 
having  the  charge  ''  should  be  delayed  or  embarrassed  in  en- 
forcing it,  by  reason  of  limitations  by  way  of  remainder  to 
persons  whom  it  might  be  impossible  or  improper  to  make 
parties  to  the  cause."  Certainly  it  would  be  very  unreason- 
able and  unjust.  But  that  is  not  the  only  instance  in  which 
it  would  be  very  unreasonable  and  unjust  that  a  party  should 
be  delayed  or  embarrassed  in  the  prosecution  of  his  suit  by 
reason  of  such  limitations.  And  that  case  is  put  in  the  books 
and  in  the  opinion  of  Judge  Lee  by  way  of  instance,  and  not 
as  a  limitation  of  the  rule,  which  exists  wherever  its  reason 
exists,  and  that  reason  is  to  be  found  in  the  convenience,  and 
often  the  necessity,  of  things.  This  rule  of  representation 
often  applies  to  living  persons,  who  are  allowed  to  be  made 
parties  by  representation  for  reasons  of  convenience  and  jus- 
tice, because  their  interests  will  be  sufficiently  defended  by 
others  who  are  personally  parties,  and  who  have  motives, 
both  of  self-interest  and  affection,  to  make  such  defense;  and 
it  is  therefore  considered  unnecessary  to  make  such  living 
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persons  parties,  and  indeed  improper  to  do  so,  and  thns  com- 
pel them  to  litigate  about  an  interest  which  may  never  Test 
in  them.    Bat  the  rule  also  often,  and  a  fortiori^  applies  to 
persons  not  in  being,  and  who,  of  course,  may  never  be  in 
being,  who  are  allowed  to  be  made  parties  by  representation 
for  reasons,  not  only  of  convenience  and  justice,  but  of  neces- 
sity also^  because  it  is  impossible  to  make  them  personally 
parties.    It  will  be  found,  by  an  examination  of  all  the  cases. 
that  the  rule  and  the  reason  of  it  go  to  this  extent^  and  thai 
necessity  is  recognized  as  an  allHsufficient  reason  for  it  wher- 
ever such  necessity  exists.    In  Oiffard  v.  Hort^  suproi  Lord 
Redesdale  uses  this  language,  which  is  quoted  by  Judge  Lee 
in  Baylor  v.  Dejamettey  fwpra:  "Where  all  the  parties  am 
brought  before  the  court  that  can  be  brought  before  it,  and 
the  court  acts  on  the  property  according  to  the  rights  thai 
appear,  without  fraud,  its  decision  must,  of  necessity,  be  final 
and  conclusive.    It  has  been  repeatedly  determined  that  if 
there  be  tenant  for  life,  remainder  to  his  first  son  in  tail,  re- 
mainder over,  and  he  is  brought  before  the  court  before  ha- 
has  issue,  the  contingent  remaindermen  are  barred."   See  also- 
Fiwh  V.  Finchy  2  Yes.  Sr.  491;  Calvert  on  Parties,  52,  note  7. 
In  England,  the  cases  to  which  the  rule  has  been  generally 
applied  have  been  cases  in  which  entailed  estates  were  in- 
Tdved;  and  in  this  country  we  have  no  such  estates. 

There  have  been  there  no  such  cases  as  the  one  we  are  now 
considering,  because  there  the  court  of  chancery  has  not  yet^  I 
believe,  been  authorized  by  statute  to  decree  a  sale  of  lands  in 
which  infants  and  others  under  disability  are  interested,  on 
the  ground  that  it  would  be  to  their  advantage  to  do  so. 
When  it  appears  to  the  court  of  chancery  there  that  an  infont 
would  be  benefited  by  a  sale  of  his  real  estate,  all  that  the 
court  will  in  general  do  in  such  a  case  is,  to  give  leave  to  the 
infant  or  his  friends  to  apply  for  an  act  of  Parliament  to  au- 
thorize the  sale;  and  such  an  act  is,  I  suppose,  always  passed 
in  such  cases.  But  here  courts  of  chancery  have  been  au- 
thorized by  general  statutes  to  exercise  complete  jurisdiction 
on  this  subject;  and  these  statutes  have,  as  before  shown,  been 
liberally  construed,  so  as  to  advance  the  remedy  and  promote 
the  policy  of  the  legislature.  The  same  rules  which  apply  to 
other  suits  in  chancery  apply  also  to  suits  brought  under 
these  statutes,  except  where  they  otherwise  direct;  and  there- 
fore the  rule  in  regard  to  representation  applies  to  the  latter 
suits.    That  the  rule  in  England  applies  to  other  cases  than 
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those  in  -which  a  charge  is  sought  to  be  enforced  against  an 
estate,  is  shown  by  the  case  of  Oaskdl  v.  OaskeU,  6  Sim.  643, 
S.  C,  9  Cond.  Eng.  Ch.  643,  referred  to  in  the  argument  of 
this  case,  and  also  in  the  opinion  of  Judge  Lee,  Baylor  v.  Z>e- 
jamettej  13  Gratt.  168.    In  that  case,  a  bill  by  a  tenant  for 
life*  with  remainder  to  his  unborn  sons  in  tail,  for  partition, 
was  maintained,  and  the  decree  held  binding  on  the  sons 
when  they  should  come  into  being.    The  tenant  for  life  was 
there  regarded  as  the  representative  of  his  unborn  sons,  though 
he  was  plaintiff;  the  vice-chancellor  being  of  opinion  that  it 
made  no  difference  whether  he  was  plaintiff  or  defendant,  and 
saying  that  the  court  had  frequently  decreed  partition  where 
the  tenant  for  life  was  defendant.    There  is  nothing  peculiar 
in  the  subject  of  partition  which  rendered  the  rule  of  repre- 
sentation applicable  to  that  case.    On  the  contrary,  if  there 
be  any  difference  between  that  subject  and  any  other  in  this 
respect,  there  would  seem  to  be  less  reason  for  applying  the 
role  to  that  subject  than  to  others;  for  we  know  that  a  tenant 
ior  life  or  for  years  who  holds  an  estate  jointly  or  in  common 
with  others  may  have  a  partition  of  the  estate,  so  far  as  he  is 
concerned,  without  affecting  the  rights  and  interests  of  those 
who  may  be  entitled  to  the  estate  in  reversion  or  remainder, 
whether  such  interests  be  vested  or  contingent;  and  therefore 
it  may  be  said  that  there  is  no  necessity  for  his  asking  for  a 
IMurtition  which  will  affect  those  interests.     Yet  it  is  often 
convenient  to  do  so,  and  that  convenience  is  a  sufficient  rea- 
son for  applying  the  rule  of  representation  to  the  case. 

But  there  is  another  view  to  be  taken  of  the  subject^  which 
I  think  is  perfectly  conclusive  of  the  case.  I  have  shown  that 
the  court  of  chancery  has  jurisdiction  of  the  subject-matteri 
both  in  the  exercise  of  its  general  jurisdiction  over  the  subject 
of  trusts  for  the  purpose  of  enforcing  the  execution  of  the 
trasts  and  powers  created  and  declared  by  the  deed  of  the 
eighteenth  day  of  June,  1840,  aforesaid,  and  also  in  decreeing 
*  the  sale  of  an  estate  in  trust  under  the  statutes  before  referred 
to.  Let  us  first  consider  the  case  in  the  former  aspect.  I 
think  I  have  shown  that  the  deed  confers  a  power  of  sale  on 
Dr.  Norton,  which  is  a  trust  power  for  the  benefit  of  others  as 
well  as  himself,  and  which  a  court  of  chancery  can  execute, 
notwithstanding  the  death  of  Dr.  Norton.  A  suit  has  been 
brought  for  its  execution  to  which  all  persons  in  being  having 
any  interest  in  the  subject  or  the  trust  were  made  parties,  — the 
trustees,  the  tenant  for  life,  and  the  oontlngent  remaindermen 


726  Faulkner  v.  Davis.  [Virginia, 

being  all  those  who  apparently  will  be  entitled  to  the  estate 
at  the  death  of  the  life  tenant.  Now,  can  it  be  possible  that 
this  suit  is  defective  for  want  of  necessary  parties,  because 
some  of  these  contingent  remaindermen  may  die  in  the  life- 
time of  their  mother,  leaving  children  who  may  survive  her, 
and  thus  become  interested  per /omuim  dont,  and  because  such 
children  were  not,  as  they  could  not  be,  personally  made  par- 
ties? Can  it  be  possible  that  a  court  of  chancery  is  powerless 
during  the  life  of  Mrs.  Norton,  who  has  already  survived  her 
husband  twenty-six  years,  to  execute  this  trust  power  of  sale, 
although  the  interest  of  all  the  living  beneficiaries  in  the  trasti 
and  even  of  all  beneficiaries  therein  who  may  hereafter  come 
into  being,  would  be  promoted  by  the  sale,  and  manifestly 
requires  it,  —  powerless,  because  possibly  persons  not  now  in 
being  may  hereafter  come  into  being,  and  become  interested 
in  the  subject  on  the  further  and  double  contingency  of  their 
surviving,  first,  their  parent,  and  then  their  grandmother,  and 
because  the  doctrine  of  representation  does  not  apply  to  such 
a  case?  If  ever  there  was  a  case  to  which  it  should  apply, 
this,  it  seems  to  me,  is  one.  The  rule  in  regard  to  parties  iB 
a  rule  of  convenience,  and  the  court  will  never  allow  it  to  be 
so  applied  as  to  do  an  injury  to  obstruct  the  administratioa 
of  justice.  To  do  so  would  be  to  prefer  the  shadow  to  the 
substance,  the  means  to  the  end;  to  sacrifice  justice  to  the 
forms  devised  for  its  attainment.  It  seems  to  me  that  when 
in  a  suit  brought  to  enforce  the  execution  of  such  a  trust,  all 
persons  in  being  who  are  interested  in  the  object  of  the  suit 
are  convened  before  the  court  as  parties,  it  is  perfectly  com- 
petent for  the  court  to  decree  accordingly,  and  any  title  ac- 
quired under  such  decree  is  good,  not  only  against  those  per- 
sons, but  all  others  who  may  afterwards  come  into  being  and 
become  interested  in  the  trust. 

Now,  let  us  consider  the  case  in  the  other  aspect^  — tiiat  is,  as 
a  case  in  which  a  trust  estate  was  decreed  to  be  sold  under  the 
statutes  aforesaid.  The  case  comes  within  the  express  terms 
of  some  of  these  statutes,  as  I  have  already  shown.  ISspe- 
cially  does  it  come  within  the  express  terms  and  true  intent 
and  meaning  of  the  act  of  January  20, 1832,  authorizing  the 
sale  of  trust  estates  in  certain  cases;  and  of  the  code  of  1849, 
chapter  128,  section  2;  and  of  the  act  of  February  18,  1853, 
amendatory  of  chapter  128  of  the  code.  When,  therefore,  the 
legislature,  in  general  terms,  empowered  a  court  of  chancery  to 
decree  a  sale  of  any  trust  estate,  if  it  be  clearly  shown  that  the 
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interest  of  the  beneficiaries  will  be  promoted,  and  the  court  is 
of  opinion  that  the  rights  of  no  person  will  be  violated  thereby, 
did  it  not,  by  necessary  implication,  if  not  expressly,  empower 
the  court  to  use  all  the  means  which  were  necessary  to  accom- 
plish the  end  in  view?  The  legislature  knew  that  in  many,  if 
not  most|  trust  estates,  unborn  persons  might  come  into  being 
and  become  interested.  Did  they  mean  to  exclude  all  such 
estates  from  the  operation  of  the  law  when  they  came,  not  only 
within  its  literal  terms,  but  also  within  the  spirit  and  policy 
of  the  law?  If  they  had  so  intended,  would  they  not  so  have 
expressly  declared?  Would  they  have  left  their  intention  in 
doubt  in  a  ease  where  there  should  be  the  greatest  possible  cer- 
tainty? Is  it  not  much  more  reasonable  to  suppose  that  they 
intended  to  embrace  all  trust  estates  which  their  words  and 
the  spirit  and  policy  of  their  law  embraced?  and  to  require 
only  that  all  persons  in  being  who  were  interested  in  the  trust 
should  be  made  personally  parties  to  the  suit,  and  to  make  the 
decree  therein  binding,  not  only  on  those  parties,  but  all  other 
persons  who  might  thereafter  come  into  being  and  be  interested 
in  the  trust?  In  other  words,  to  adopt  the  rule  of  represen- 
tation before  mentioned,  and  apply  it  to  such  unborn  persons? 
Is  there  not  at  least  as  much  reason  for  applying  it  to  such 
a  case  as  for  applying  it  to  any  other  case  in  chancery?  If  it 
be  a  proper  rule,  and  founded  on  convenience  or  necessity,  in 
a  suit  brought  to  recover  property,  or  enforce  a  charge  against 
it,  is  it  not  at  least  as  much  so  in  a  suit  brought  merely  to 
change  the  form  of  the  subject  or  investment,  and  that,  too,  for 
the  benefit  of  all  persons  who  are  or  may  become  interested 
therein?  Is  it  not  su£5cient  in  the  latter  case  to  take  care  to 
guard  the  possible  interest  of  unborn  persons,  by  the  presence, 
as  personal  parties  to  the  suit,  of  all  living  persons  who  are 
interested  therein,  some  or  most  of  whom  have  the  same  inters 
est  in  kind,  though  greater  in  degree,  than  that  of  those  who 
may  hereafter  become  interested  and  stand  in  the  closest  degree 
of  relationship  to  them? 

The  amendatory  act  of  February  18,  1853,  plainly  con- 
templates cases  in  which  unborn  persons  may  become  in« 
terested  in  the  subject,  for  it  expressly  embraces  estates  on 
which  contingent  estates  dare  limited,  and  we  know  that  such 
contingent  estates  frequently,  if  not  generally,  inure  to  persons 
unborn  at  the  time  of  the  creation  of  the  trust,  and  depend 
on  the  contingency  of  their  being  afterwards  bom.  The  act 
of  March  15,  1858,  before  referred  to,  expressly  declares  that 
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''  the  decree  rendered  in  each  sait  [as  is  anfhorized  by  that 
act]  shall  be  as  binding  upon  all  persons  who  may  be  bom 
thereafter,  and  become  interested  in  the  said  estate  in  like 
manner  and  to  the  like  extent,  as  it  is  upon  the  parties  to  the 
said  suit.'*  That  act  does  not  apply  to  this  case,  as  already 
mentioned,  but  it  shows  that  the  legislature  certainly  intended 
in  that  case  to  apply  the  rule  of  representation,  and  make  the 
decree  conclusive  against  persons  who  might  be  bom  after  the 
decree  and  become  interested  in  the  estate,  for  they  expressly 
said  so.  There  is  at  least  as  much,  and  indeed  the  same^ 
reason  for  applying  the  rule  to  the  case  of  a  sale  of  a  trust 
estate  as  to  the  case  of  a  sale  of  an  estate  subject  to  a  con- 
tingent limitation,  as  a  trast  may  be,  and  in  &ct  is,  in  thia 
very  case.  If,  therefore,  the  rule  does  not  apply  to  the  case  of 
a  sale  of  a  trust  estate,  it  is  only  because  the  legislature  haa 
not  expressly  said  so,  and  not  because  of  any  unfitness  of  the 
thing.  But  I  have  already  shown,  I  think,  that  the  legis- 
lature did  say  so  by  strong  implication,  and  that  such  is  the 
proper  construction  and  efiect  of  the  law.  It  is  argued,  I 
know,  that  the  express  declaration  before  referred  to,  con- 
tained in  the  act  of  March  15, 1858,  shows  that  the  legislature 
did  not  intend  to  give  the  same  effect  to  decrees  made  for  the 
sale  of  trust  estates  under  the  statutes  before  mentioned,  aa 
those  statutes  contain  no  such  express  declaration.  The  an- 
swer to  this  argument  is,  that  while  it  belongs  to  the  legis- 
lature to  enact  laws,  it  is  the  province  of  the  courts  to  construe 
them;  and  though  the  opinion  of  the  legislature  as  to  the 
meaning  and  efiect  of  prior  statutes  is  entitled  to  great  re- 
spect, it  is  by  no  means  binding  on  the  courts.  But  it  does 
not  follow  from  the  terms  used  in  the  act  of  March  15, 1858^ 
that  the  legislature  thereby  intended  to  indicate  any  opinion 
in  regard  to  the  true  construction  of  any  prior  statute.  It  was 
meet  and  fit  that  in  the  act  of  1858  they  should  use  such  lan- 
guage as  plainly  to  show  their  meaning,  and  leave  no  room 
for  doubt  or  difficulty.  They  were  not  legislating  in  regard 
to  the  sale  of  trust  estates,  or  they  would  have  made  the  same 
express  declaration  in  regard  to  them,  as  there  was  the  same 
reason  for  doing  so.  They  left  them  to  stand  where  the  law 
had  already  placed  them.  i 

In  Garland  v.  Lovingy  1  Rand.  896,  before  referred  to,  there  is 
something  in  the  opinion  of  the  court,  delivered  by  Judgo 
Coalter,  apparently  inconsistent  with  some  of  the  views  I  have 
expressed.    In  that  case  it  was  possible  that  James  Loving  and 
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wife  might  ha^e  other  children  who  would  become  interested 
with  those  already  in  being  in  the  estate  which  was  sought  to 
be  sold,  and  the  oourt  seemed  to  suppose  that  it  would  be  neces- 
sary to  sell  the  estate,  if  sold  at  all,  subject  to  the  contingent 
claim  of  such  after-bom  children;  tlius  ignoring  or  taking  no 
notice  of  the  doctrine  of  representation  as  applicable  to  the 
ease.  Notwithstanding  this  supposed  difficulty,  the  court  was  of 
opinion  that  it  was  competent  to  a  court  of  chancery  to  decree 
such  a  sale.  ''  It  will  therefore/'  said  the  court,  ^*  be  for  the 
consideration  of  the  chancellor  whether  a  fair  and  proper  sale 
of  the  property  can  be  made  under  that  condition,  subjecting 
the  fund  to  be  inyested  as  aforesaid  to  the  purchaser  for  his 
indemnity  against  any  such  possible  claim;  of  all  which  he 
will  judge  before  the  sale  and  arrangements  are  finally 
closed.  If,  under  all  these  circumstances,  a  sale  manifestly 
to  the  interest  of  the  infants  can  be  made,  this  court  thinks 
it  will  be  proper  to  decree  the  same,  taking  care  that  the  pro- 
ceeds thereof  shall  be  properly  inyested  and  secured  for  the 
use  of  the  eestiii$  que  trwtf  according  to  their  rights  as  they 
now  appear,  or  may  hereafter  appear,  or  of  any  future  ce9tvi$ 
que  truetf  who  may  be  entitled  under  the  deed  aSoresaid,  with 
liberty  to  the  parties  firom  time  to  time  to  apply  to  the  court 
for  further  directions." 

Now,  it  would  certainly  have  been  much  better  for  all  persons 
concerned  if  the  court  had  applied  the  doctrine  of  representa* 
tion  to  that  case,  and  made  the  decree  for  a  sale  conclusive 
against  any  such  future  possible  claimant,  instead  of  directing 
the  sale  to  be  made  subject  to  his  claim.  That  case  was  sub- 
mitted to  the  court  without  argument  by  Mr.  Chapman  John- 
son, who  was  counsel  for  both  parties.  And  the  doctrine  of 
representation,  as  applicable  to  the  case,  seems  therefore  to 
have  been  overlooked.  But  however  that  may  be,  the  case 
was  decided  soon  after  the  first  statute  on  the  subject  of  the 
sale  of  the  real  estate  of  infants  was  passed,  and  under  that 
statute;  and  can  aiford,  therefore,  no  binding  rule  in  regard  to 
the  construction  of  subsequent  statutes  on  the  subject,  if  it  can 
afibrd  any  such  rule  at  all,  even  in  regard  to  the  statute  under 
which  it  occurred.  But  it  is  in  direct  conflict,  even  in  this  re- 
spect,  with  the  case  of  Cooper  v.  Hepburn^  15  Oratt.  551,  recently 
decided  by  this  court.  That  case  occurred  under  the  original 
statute  of  1819,  amended  by  the  act  of  1827,  which  amend- 
ment, however,  does  not  seem  to  make  a  material  difference 
between  the  two  cases  in  regard  to  the  question  we  are  now 
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eonsidering.  In  Cooper  v.  Hepburn^  gupra^  M.,  as  guardian  of 
his  infant  children,  filed  a  bill  for  the  sale  of  the  real  estate 
held  by  himself  for  life  and  by  his  children  in  remainder,  and 
it  was  decreed  to  be  sold  accordingly.  The  purchaser  was  com- 
pelled to  complete  his  purchase,  although  it  was  possible  that 
other  children  might  afterwards  be  bom  and  become  interested 
in  the  subject,  the  court  having  held  that  the  remainder  vested 
in  the  first  child  of  M.  upon  his  birth,  subject  to  open  and  let 
in  the  after-bom  children  as  they  severally  came  into  being. 
Thus,  the  doctrine  of  representation  was  actually  applied  ta 
the  case,  and  it  was  just  such  a  case  in  this  respect  as  was 
that  of  Garland  v.  Loving j  1  Rand.  896.  It  is  true  that  neither 
in  the  argument  of  counsel  nor  in  the  opinion  of  the  court  in 
the  case,  was  any  express  reference  made  to  that  doctrine. 
But  it  was,  no  doubt,  because  it  was  considered  as  a  matter  of 
course,  both  by  counsel  and  court,  that  if  the  case  came  withio 
the  statute,  as  the  court  decided  it  did,  then  it  could  only  be 
necessary  to  make  all  persons  in  being  and  interested  in  the 
subject  parties  to  the  suit,  and  the  decree  would  be  binding  on 
any  other  children  who  might  afterwards  be  bom  and  become 
interested,  and  who  were  sufficiently  represented  by  the  chil* 
dren  already  in  being  and  parties  to  the  suit.  The  purchaser 
in  that  case  was  represented  in  this  court,  and  no  doubt  in 
the  court  below,  by  able  counsel,  and  used  the  most  strenuona 
efforts  to  get  rid  of  his  purchase,  which  turned  out  to  be  a  bad 
one  for  him,  and,  of  course,  a  good  one  for  the  owners  of  the 
estate.  But  he  made  no  objection  on  account  of  the  possible 
interest  of  any  child  which  might  afterwards  be  bom. 

It  was  argued  by  the  counsel  for  the  appellants  that  the  cir- 
cuit court  did  not  intend,  in  the  case  of  Norton  v.  Norton^  to 
decree  the  sale  of  more  than  the  interest  of  the  parties  to  the 
suit  in  the  real  estate  therein  mentioned,  and  therefore  sold  it 
subject  to  the  contingent  interest  of  any  other  persons  who 
might  afterwards  be  bom  and  become  interested  therein.  And 
in  support  of  this  argument,  some  of  the  decrees  made  in  the 
case  were  referred  to,  in  which  the  commissioners  were  di- 
rected to  convey  to  the  purchasers  respectively  ''all  the  estate, 
right,  title,  and  interest  of  all  or  any  of  the  parties  to  this 
cause  in  and  to  the  lot  purchased  by  him.''  Now,  there  can  be 
nothing  in  this  argument,  if  it  be  true,  as  I  think  I  have 
shown,  that  the  unborn  persons  who  might  come  into  being, 
and  become  interested  in  the  subject,  were,  in  &ct,  parties  to 
the  suit  by  representation,  for  then  they  are  included  in  the 
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▼ery  tenns  of  thoee  decrees.  But  on  the  other  hand,  the  lan> 
guage  of  the  decrees  was  not  uniform  in  that  respect.  On  the 
contrary,  we  find  that  in  the  first  decree  of  sale — made  in 
June,  1847 — the  commissioners  are  directed  to  sell  "the 
property  above  referred  to  and  in  the  proceedings  mentioned.'' 
And  to  the  same  effect  is  the  decree  of  March  20,  1848,  con* 
firming  the  sales  which  had  previously  been  made,  and  direct- 
ing conveyances  to  be  made  to  the  purchasers  respectively. 
Certainly  the  court  which  decided,  and  the  counsel  who 
managed,  that  cause,  had  no  idea  that  the  property  was  to  be 
sold  subject  to  the  contingent  interest  aforesaid.  The  court 
would  not  have  decreed  such  a  sale,  which  must  inevitably 
have  occasioned  a  sacrifice  of  the  property.  If  it  had  been 
intended  to  make  such  a  sale,  the  intention  ought  to  have  been 
plainly  expressed  on  the  face  of  the  decree,  so  as  to  give  notice 
to  puchasers,  as  was  done  by  this  court  in  Oarland  v.  Loving^ 
1  Rand.  896.  Certainly  the  purchasers  of  the  property  had  no 
idea  that  it  was  sold  subject  to  such  a  contingency;  and  the 
court  and  counsel  must  have  known  that  they  had  not,  and  that 
they  believed  they  were  acquiring  a  perfect  title.  To  impute 
to  the  court  and  counsel,  under  these  circumstances,  an  in* 
tention  to  sell  the  property  subject  to  the  contingency  afore- 
said would  be  to  impute  to  them  a  fraud,  of  which  they  were 
incapable  of  being  guilty.  I  know  the  learned  counsel  of  the 
appellants  in  this  case  did  not  intend  to  make  such  an  impu- 
tation, and  would  be  among  the  last  in  the  world  to  do  so. 

But  it  is  said  that  all  the  descendants  of  Mrs.  Norton  by 
Dr.  Norton  may  die  in  her  lifetime;  and  thus,  at  her  death, 
the  trust  purposes  being  fully  accomplished  or  exhausted,  and 
all  the  objects  of  the  trust  being  extinct,  the  subject  would  re- 
sult to  the  heirs  at  law  of  Mrs.  Call,  who  were  not  parties  to 
the  suit  of  Norton  v.  Norton,  and  are  therefore  not  bound  by 
the  decrees  rendered  therein.  This  is  certainly  a  very  im- 
probable contingency, — that  all  the  five  children  of  Dr.  and 
Mrs  Norton,  living  at  the  time  of  the  creation  of  the  trust,  and 
all  their  descendants  afterwards  to  be  bom,  should  die  in  Mrs. 
Norton's  lifetime, — so  improbable  that  no  provision  whatever 
was  made  for  it  in  the  trust.  Still  it  is  a  possible  contingency; 
and  if  it  should  happen,  the  heirs  of  Mrs.  Call,  whoever  and 
however  numerous  they  may  be,  will  become  entitled  to  the 
trust  subject.  But  surely  this  remote  possible  interest  can  in- 
terpose no  obstacle  to  the  sale  of  the  trust  estate  under  the 
statutes  aforesaid.    That  sale  does  not  extinguish  nor  diminish 
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their  interest,  but  only  changes  the  form  of  the  subject  for  the 
benefit  of  all  parties  concerned,  as  well  those  heirs  as  others, 
for  whose  use,  whenever,  if  ever,  they  shall  become  entitled  to 
it,  the  subject  will  be  secured  and  preserved.  If  the  tenant  for 
life  and  the  contingent  remaindermen  in  being  are  sufficient 
representatives  of  the  contingent  remaindermen  not  yet  in  be- 
ing, who  are  all  that  can  claim  per  farmam  doni^  and  all  of 
whom  come  in  before  the  heirs  at  law  of  Mrs.  Call»  who  can 
come  in  only  by  operation  of  law  after  the  exhaustion  of  the 
trust,  surely  they  are  sufficient  representatives  also  of  the 
heirs  at  law  whose  interest  is  of  the  same  nature,  though  not 
of  the  same  degree,  as  that  of  the  contingent  remaindermen. 
If  those  heirs  are  entitled  to  any  representation  at  all  in  such 
a  suit,  the  trustees,  to  whom  a  legal  estate  in  foe-simple  is 
conveyed  by  the  deed,  would  seem  to  be  the  most  appropriate 
persons  to  occupy  that  position.  But  in  fact  they  are  not  en- 
titled to  representation  in  the  suit  at  all.  The  property  hav- 
ing  been  conveyed  to  the  trustees  and  their  heirs  forever  on 
the  trusts  declared  in  the  deed,  the  heirs  of  the  grantor  have 
no  interest  in  the  subject,  and  are  not  to  be  regarded  until  all 
those  trusts  are  satisfied.  In  a  suit,  therefore,  for  the  execu- 
tion of  the  trusts,  they  have  no  legal  or  equitable  interest,  and 
are  not  necessary  nor  proper  parties.  It  is  only  when  the  trust 
foils,  or  is  fulfilled,  that  their  interest  springs  into  existence 
rather  than  that  the  estate  should  escheat  to  the  common- 
wealth. 

I  have  now,  I  believe,  considered  and  disposed  of  all  the 
questions  which  arise  in  this  case.  My  opinion  is  no  doubt 
too  long.  But  the  case  was  argued  at  very  great  length,  as 
well  as  with  very  great  ability,  involves  property  of  great  value, 
and  is  very  important,  not  only  in  itself,  but  also  in  its  rela- 
tion to  other  cases  depending  on  the  same  questions  which 
might  hereafter  arise.  I  have  therefore  thought  it  proper  to 
express  my  views  very  fully  on  all  these  questions.  My  con- 
clusion is,  that  there  is  no  defect  in  nor  doud  over  the  title  ac- 
quired by  the  appellee  Davis  under  the  decrees  in  the  suit 
rendered  in  the  case  of  Norton  v.  Norton^  and  therefore,  that 
there  is  no  error  in  the  decree  of  the  court  of  hustings,  and 
that  it  be  affirmed. 

The  other  judges  concurred  in  the  opmon  of  MovcubIi 

President. 

Decree  affirmed. 
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Power  or  BQUirr  OTXRlNTABTSAirDTHEZB  Estatis.— Or^fjn  (/.^Tliem- 
herent  jvriadiofcum  ai  oonrtt  of  equity  ov^r  the  penons  and  estates  of  infante 
u  of  Tery  aneiant  origin^  and  no  part  of  the  jurisdiction  of  snch  courts  is 
more  important  or  hen«6cial.  It  is  generally  tiionght  that  this  jnxisdictioii 
belonged  to  and  was  exercised  by  the  English  court  of  chancery  from  ita 
first  establishment^  and  that  it  was  originally  assumed  by  the  chancellor  aa 
representing  the  sovereign  in  his  capacity  as  parens  patrim.  In  other  words» 
the  court  of  oharoeiy,  in  the  exercise  of  this  jnrisdiction,  acted  nnder  a 
delegated  authority  from  the  sovereign^  who^  as  pareiupairicBf  had  jnrisdictioii 
€fveir  the  persons  and  estates  of  infants:  See  Byre  ▼.  CowUeu  qf  ShqftAmy,  S 
P.  Wms.  118;  WeUeai^  ▼.  DuUqfBecn/ori,  2  Rnss.  20;  WeUesleifv,  WeUede^^ 
8  Bligh  N.  8.  124;  De  UcmneMe  y.  De  Manneritte,  10  Ves.  63;  Shs  fcarU 
PhaUpB,  19  Id.  118;  8  Bla,  Gom.  427;  Story's  Eq.  Jnr.,  sees.  1328,  1333. 
Bat  however  the  jurisdiction  originated,  it  is  now  nnqnestionably  established^ 
not  only  in  Kngland,  bat  also  in  this  country:  Aymar  v.  Bqf,  3  Johns.  Gh* 
49;  Mkier^.  Miner,  11  SL  40;  Wilatm ▼.  Eoach,  4  CaL  362;  Preaton  ▼.  JHum, 
26  Ala.  607;  Lee  ▼.  Xee,  66  Id.  690;  ArmsCrong  ▼.  Stone,  9  Gratt  102,  106) 
Cowb  ▼.  CoufU,  3  GsIql  436;  S.  0.,  44  Am.  Dec.  708;  Wiaiameon  ▼.  Beny,  8 
How.  496;  Johne  ▼.  Smith,  66  Miss.  727;  Dotm^  ▼.  GUbert,  11  GHll  &  J.  87; 
Chrkikm  ▼.  Worikam,  78  Va.  106,  citing  the  principal  case.  And  it  is  said 
that  a  court  of  equity  is  the  general  guardian  of  all  infants  within  its  juria* 
diction,  and  it  ii  one  of  its  most  sacred  duties  to  watch  with  a  vigilant  eya 
■nd  see  that  their  rights  and  interests  are  not  trifled  away  or  sacri- 
ficed, and  that  they  are  not  made  the  prey  of  either  their  own  kindred 
or  strangers:  Caton,  J„  in  Smith  v.  Saekett,  6  Gilm.  634,  644;  and  see,  to  tlia 
same  effect,  Ketokuid  v.  Oentry,  18  B.  Men.  666;  Moffuirev.  MagtOre,  7  Dan% 
181,  180;  Suooouion  qf  Landry,  11  La.  Ann.  85;  Lrfeort  v.  Laraway,  22  Barb. 
167;  People  v.  Wikox,  22  Id.  178.  It  should,  however,  be  observed  that  thia 
branch  of  equity  jurisdiction  is  comparatively  of  less  importance  in  thia 
country  than  in  England,  for  the  reason  that  the  matter  is  here  greatly  regu- 
lated by  statute:  See  DurreU  v.  Daoie,  24  Gratt.  302,  313. 

Horn  Acquired, — Equity  acquires  jurisdiction  over  the  persons  or  estates  of 
infants  by  making  them  "wards  of  the  court."  And  whenever  any  suit  or 
proceeding  is  commenced  in  relation  to  the  infant's  person  or  estate,  and  to 
which  the  infant  is  a  party,  whether  plaintiff  or  defendant,  he  becomes  a 
ward  of  the  court:  BuUer  v.  Freeman,  Amb.  302;  Oynn  v.  QUbard,  1  Drew.  & 
a  356;  In  re  Potter,  L.  B..  7  Eq.  484;  In  re  Graham,  L.  B.  10  Eq.  530; 
Rivers  v.  Durr,  46  Ala.  418.  Nor  Ib  it  essential  that  the  infant  should  have 
property  in  order  that  the  court  may  exercise  its  jurisdiction.  But  a  case 
can  scarcely  occur  where  the  court  can  be  called  upon  to  exercise  its  jurisdic- 
tion, unless  it  has  the  means  of  applying  property  for  the  use  and  mainte- 
nance of  the  infant:  WeUeeley  v.  DuJse  qf  Beaufort,  2  Russ.  I,  21;  Re  Dauh 
son,  2  Smale  &  G.  199;  and  the  existence  of  property  belonging  to  the  infant 
must,  therefore,  be  generally  alleged:  3  Pomeroy's  Eq.  Jar.,  sec.  1306;  and 
see  Joknetone  v.  Beattie,  10  Clark  ft  F.  42. 

Appointment  and  Control  qf  Ouardian,  —  It  is  well-settled  doctrine  that  a 
court  of  equity  has  power  to  appoint  a  suitable  guardian  of  the  person  and 
estate  of  an  infant,  when  there  is  none  other,  or  none  who  will  or  can  act: 
WeOedeyy,  Duke  qf  Beaufort,  2  Busa  1,  21;  Ebt  parte  Wheeler,  16  Ves.  256; 
Tn  re  Kaye,  L.  B.  1  Oh.  387;  Ex  parU  Mountfort,  15  Ves.  445;  and  the 
power  may  be  exercised  in  this  country  as  well  as  in  England,  so  far  as  it  haa 
not  been  curtailed  by  statute:  Maguire  v.  Maguire,  7  Dana,  181;  Oiasseott  v. 
Warner,  20  Wis.  654;  MeOord  v.  Ochiltree,  8  Blackf.  15;  Miner  v.  Miner,  11 
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BL^;  I)ur7tUY.J)a9l8,UQeM.902iWUemr.Waoox,U'S.Y.m^  And 
a  gaardian  appointod  by  the  ooort  is  treated  as  an  officer  of  the  oooii^  end  k 
entirely  under  tti  direetion  and  oontrol*  and  ie  aooordingly  held  reapooaible 
to  the  conrt:  WelUeif  ▼.  Dafas  qfBeatifini,  2  Ban.  1»  21;  on  the  other  hand, 
he  ia  entitled  to  the  aid  of  the  eoort  in  enforcing  a  proper  obedience  and  anb- 
miwrion  on  the  part  of  the  ward,  and  to  prevent  the  improper  interference  of 
third  penona:  Cowis  ▼.  OowU^  8  Gifan.  4SS,  438;  &  a,  44  Am.  Dec  708; 
Wrighi  ▼.  Kaifhrt  6  liadd.  77. 

The  power  to  appoint  a  guardian  ean  only  be  ezeroiBed  ia  reapectr  of  per- 
eona  or  property  within  the  tenitorial  Juriadietion  of  the  eoort,  bat  the  jniia- 
diction  doea  not  depend  upon  the  legal  domicile  of  the  in&at.  If  tiw  in£yit 
ia  an  actual  reaident  within  the  territorial  juriadietion  of  the  court  where  the 
proceedings  are  taken,  it  ie  auffident:  MaUer  etc  qfEutbard,  82  K.  T.  90; 
McLosk^  ▼.  BM,  4  Bnidi  834;  Btm  r.  SoMwetiem  S.  R.  Cb.,  63Gn.  51< 
Thus  it  was  determined  that  the  Rngliah  court  of  chanceiy  had  power  to 
appoint  a  guardian  for  an  infant  aetuaUy  reaident  in  TBngland,  notwithstand- 
ing she  had  no  property  there^  and  her  domicile  waa  in  Scotland;  JoktuUnm 
▼.  BeattSe^  10  dark  &  F.  48.  8o^  on  the  other  hand,  property  giTca  juriadie- 
tion to  appoint  a  guardian  thereof,  although  the  infant^  in  whoee  behalf  the 
Application  for  guardianahip  ie  made^  is  both  domiciled  and  actuaUy  reaident 
abroad:  SaiUa  r,  Savignon,  6  Yea.  672;  J7ope  ▼.  Hope,  4  DeGex,  M.  &  G.  328; 
Stephens  v.  JanuB,  I  Mylne  &  K.  827.  But  if  the  infant  ia  neither  doniciled 
nor  actually  resident  within  the  territorial  jurisdiction  of  the  oourt^  and  has 
no  property  therein,  manifestly  there  is  no  baaia  for  the  exercise  of  the  juris- 
diction. The  state  assumes  no  duty,  as  it  can  ezerdse  no  control,  in  respeol 
of  persons  or  property  not  subject  to  its  jurisdiction:  MaUer  itf  HMnrd^  88 
K.  Y.  90;  and  Boeffening  ▼.  Ooodmm,  43  Miss.  892;  Xoey  ▼.  WaSams,  27  Ma 
280;  Sean  ▼.  Terry,  26  Conn.  278;  Lemuurd  ▼.  PMiom,  61  N.  H.  247;  8.  C, 
12  Am.  Bep.  106;  and  bringing  an  infant  into  the  atate  by  atratagem,  for 
the  purpose  of  giving  jurisdiction,  will  be  wholly  unavailing:  Matter  i^Hiih 
bard,  82  N.  Y.  90;  and  see  Matter  qf  Lagrape,  46  How.  Pr.  301. 

Since  it  is  within  the  general  powers  of  a  court  of  equity  to  appoint  a 
guardian  for  an  infant  within  its  jurisdiction,  a  foreign  ooort  of  eqi^ty,  in 
exercising  the  power,  is  presumed  to  have  acted  correctly:  Tajflor  ▼.  dgore^ 
88  Ala.  214;  and  see  Durrett  ▼.  Doris,  24Gratt  802;  816. 

A  court  of  equity  has  power,  not  only  to  remove  guardiana  of  ita  own  ap- 
pointment, but  even  testamentary  or  statute  guardians,  whenever  it  is  aatia- 
fied  that  the  guardian  is  abusing  his  trust,  or  the  interests  of  the  ward 
require  it:  Dvks  qf  Beavufin*  v.  Berty,  1  P.  Wms.  703;  WdUdeg  v.  Duke  ^ 
Bea^fwi,  2  Buss.  1,  21;  CowU  v.  CwdIm,  3  Gilm.  436;  &  C,  44  Am.  Dec.  708; 
Lee  V.  Lee,  65  Ala.  690.  And  in  the  exercise  of  tins  power,  a  large  discre- 
tion is  necessarily  left  to  the  court:  S4e  NkMstm^s  Appeal,  20  Fa.  St.  60; 
Isaacs  V.  Taylor,  3  Dana»  600. 

As  to  Custody  qf  Ir^fani,  — Tbie  power  of  a  court  of  equity  over  the  penon 
of  the  infant  extends  so  far  as  may  be  neceasary  for  ita  proteeticn  and  edu- 
cation. The  court  may  interfere  for  the  protection  of  the  infant  against  the 
abuse  of  parental  authority,  and  remove  it  from  the  custody  of  the  parents 
and  place  it  in  the  custody  of  a  proper  person,  who  may  be  a  stranger:  De 
MannemUe  v.  De  MonnevUle,  10  Ves.  62;  62;  Bope  v.  Bope,  4  De  Gex,  IL  ft 
G.  328;  In  re  Besant,  L.  B.  11  Ch.  608;  Maguirs  v.  Maguire,  7  Dana»  181; 
/^eop/«v.  iferoem,8Paige,47;  8.  €.,  26  Wend.  64;  StaUr,StegaU,721X.J.h, 
286;  State  v.  Baird,  18  K.  J.  Eq.  194;  In  re  Poole,  2  McAr.  291;  8.  C,  29 
Am.  Bep.  634;  and  this  power  is  said  to  be  incident  to  the  control  and  super- 
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viaoii  which  equity  is  entitled  to  ezeroise  over  aU  gaardiana,  whether  their 
•nthority  is  derived  from  nature,  from  the  delegation  of  the  fatther,  or  from 
the  appointment  of  a  oonrt  of  probate,  or  other  competent  tribunal:  People 
▼.  WileooB,  22  Barb.  178;  &  O.,  4  N.  T.  575;  Ward  r.  Boper,  7  Humph.  Ill; 
ifiMT  ▼.  iliiwr.  11  HL  43;  OowU  r.  Oowia^  8  Gilm.  436;  S.  0.,  44  Am.  Dec. 
708;  Lapiilno  ▼.  De  QigBih  6  Phila.  304.  But  a  jurisdiction  thus  eztensive^ 
and  lialde  to  enter  into  the  domestio  relations  of  families,  is  one  of  extreme 
deluau^,  and  will  only  be  exeroised  by  the  court  to  remove  an  infant  from 
the  custody  of  its  father  or  mother  in  cases  of  gross  nusconduot  on  the  part 
of  the  parent^  or  inahili^  from  some  cause  to  fnnush  proper  nurture  and 
training:  CcwU  ▼.  Cbwb,  8  Qilm.  436;  S.  0.,  44  Am.  Dec.  708;  StripUn  ▼. 
Ware,  86  Ala.  87;  and  see  /n  fv  Fgim,  2  De  Oex  &  S.  457;  Swift  ▼.  8wVK  4 
De  Gex,  J.  ft  8.  710;  SkOe  ▼.  BaM,  21  N.  J.  Eq.  384.  The  jurisdiction 
does  not  extend  to  the  removal  of  a  child  from  the  custody  of  the  father  or 
mother,  merely  because  it  would  be  for  the  benefit  of  the  child:  OurtU  ▼. 
Ciirtie,  6  Jur.,  N.  a,  1147;  8.  C,  28  L.  J.  Ch.  468;  nor  to  deprive  a  father, 
though  living  in  adultery,  of  the  custody  of  his  child,  unless  he  brings  it  in 
contact  with  the  woman  with  whom  he  is  so  living:  Ball  ▼.  Ball,  2  Sim.  35. 

See,  as  to  the  supervisian  exercised  by  the  English  courts  over  the  reli- 
gions educaticn  of  the  ward,  Siomion  ▼•  Siomton,  8  DeOex,  M.  &  G.  760;  I» 
re  Andrewe,  L.  R.  8  Q.  B.  163;  In  re  BeeatU,  L.  R.  11  Ch.  Div.  608;  In  re 
Meade,  5  L  R.  Eq.  98.  The  general  rule  is,  that  the  infant  is  to  be  brought 
up  in  the  religion  of  the  father:  In  re  Newbenry,  Li  R.  1  Ch.  263;  SUtmer  ▼• 
Orde,  L.  R.  4P.  C.  60;  a  a,  8Moore,  N.  a, 261. 

The  jurisdiction  of  the  court  over  its  infant  ward  is  not  taken  away  by 
any  physical  or  mental  disability  to  which  the  infant  may  be  subject,  and 
such  directions  may  be  given  as  to  its  treatment  as  the  court  considers  most 
benefidsl:  In  re  Bdwarde,  L.  R  10  Ch.  605. 

In  England  no  one  is  permitted  to  marry  a  ward  of  the  court  without  first 
obtaining  the  consent  of  the  court.  And  if  a  man  should  marry  an  infant 
female  ward  of  the  court  without  such  consent^  he  and  all  who  aided  in  the 
act  may  be  punished  as  for  a  gross  contempt  of  court:  B^e  Iflehokon'r.  Sqvke, 
16  Yes.  269;  MarUnk  ▼.  FoeUr,  7  DeGex,  M.  &G.  98;  AUomey-CkmralY,  Bead, 
L.  R.  12  Eq.  3& 

Control  <^  Ii\fanfe  Betate,  — The  jurisdiction  of  a  court  of  equity  over  the 
estate  of  the  infant  extends  to  its  due  management  and  preservation,  and 
proper  application  for  the  infant's  maintenance.  And  it  is  said  that  courts 
of  equity  have  from  time  immemorial,  upon  proper  application,  assumed 
jurisdicUon  over  the  personal  estate  of  infants,  and  the  rents  and  profits  of 
their  lands,  and  applied  the  same  to  their  support  and  education,  and  this 
without  any  special  statute  authorising  them  to  do  so:  Dodge  ▼.  Cole,  97  HL 
338,  359;  8.  C,  37  Am.  Rep.  111.  Such  is  the  doctrine  re'xignized  by  the 
courts,  both  of  this  country  and  of  England:  See  J^  parte  Andretoa,  3 
Humph.  592;  Field  ▼.  Shieffelin,  7  Johns.  Ch.  150;  Lang  ▼.  Nbreom,  2  Ired. 
Eq.  354;  Cudworth  v.  Thompeon,  3  Desans.  Eq.  258;  WaJher  ▼.  Welhtrdl,  6 
Ves.  474;  CUty  ▼.  Pennington,  8  Sim.  359;  In  re  England,  1  Russ.  ft  M.  499. 
But  it  has  been  determined  in  England  that  the  court  of  chancery  has  ne 
inherent  original  jurisdiction  to  direct  the  sale  of  the  real  estate  of  an  infant^ 
even  for.  its  advantage,  and  that  authority  to  do  so  must  be  derived  from 
statute:  Buseelv.  Bueeel,  1  MoUoy,  525;  Taylorv.  PhiUpe,  2  Ves.  23.  And  it  ap- 
pears to  be  the  prevailing  doctrine  in  this  country,  as  held  in  the  principal 
case,  that  the  court  derives  its  power  over  the  real  estate  of  infants  solely 
from  statute,  and  can  only  exercise  it  in  the  cases  prescribed:  Horion  v.  Jfo- 
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Cby,  47  K.  Y.  21,  26;  Onderdonkr,  MoU,  34 Barb.  106;  JTeoniqr  ▼.  Vat^^u, 
60  Ma  284,  and  the  eases  cited  to  the  point  in  the  principal  easeu  Statnfces 
eanferiing  the  jnrisdiction  hare  aooordin^y  been  enacted  in  the  diflRanat 
states,  similar  in  sahstance  to  those  refsRed  to  in  the  principal  case:  See 
also  R^der  v.  Flamien,  80  IGch.  336;  Queteaberry  ▼.  Barbomr,  31  Gratt  600; 
Troih  r.  BdbertBon^  78  Va.  68^  citing  the  prine^sl  case.  In  New  York,  pricr 
to  the  passage  of  the  first  statnte  on  the  snbject^  application  was  made  to 
the  legislatore,  as  indiTidnal  eases  arose,  for  the  dispossl  of  the  rsal  estate  of 
in&nts:  J^Mm  t.  Fahe^,  73  N.  Y.  366,  361. 

But  it  has  been  decided  in  some  of  the  states  that  a  court  of  eqaitj,  as  the 
*  general  guardian  of  infants  within  its  jnrisdiotioD,  has  an  inherent  power  to 
decree  a  sale  of  their  real  estate  whenerer  it  is  for  their  adTantsge  to  do  soc 
See,  in  addition  to  the  cases  cited  in  the  principal  case,  Sivam  ▼.  Dmrr,  4ft 
Ala.  418;  Cfoodnum  ▼.  TTInler,  64Id.  410;  a  a,  38  Am.  Rep.  13;  Dodger.  Ook, 
97  HI.  838;  S.  C,  37  Am.  Rep.  Ill;  and  compare  Sharp  v.  Fimii^,  60  Ga 
722;  Dowtdm  ▼.  Spreeker,  36  Md.  474;  Ta^  ▼.  PetAody  HeighU  Cbu,  66  Id. 
388.  In  Alabama,  this  jnrisdiction  does  not  depend  upon  the  nature  of  tts 
estate  as  being  absolute  or  contingent,  but  extends  as  well  to  estates  in  r»> 
maindar  as  to  those  of  any  other  charaotsr.  It  rests  upon  the  power  and 
duty  of  the  chancery  court  to  protect  inlsnti^  and  to  take  care  ol  and  prs> 
serve  their  estates,  snd  to  take  such  steps  as  to  promots  their  best  interestsi 
noringttm  v.  Tharkigion^  I  South.  Rsp.  716.  And  it  was  held  in  Illinois 
that  a  court  of  equity,  under  its  general  powers  may,  en  proper  lyplicatioiv 
order  the  sale  of  an  infant's  unproduotiYe  lands  to  raise  means  for  discbaiyng 
an  encumbrance  on  productiye  property  in  which  it  has  a  revecaiooary  in- 
terest in  fee,  though  the  latter  be  situate  in  another  state,  where  the  biB 
seeking  such  relief  shows  that  such  a  course  is  for  the  best  interests  of  the  in- 
fant: AUman  t.  Taylor,  101  IB.  186.  In  an  Knglish  case,  where  an  infant 
was  absolutely  entitled,  subject  to  certain  tmstsb  to  the  beneficial  interest  in 
real  estate,  the  legal  estate  being  in  liusisss,  it  was  held  that  equity  bad 
jurisdiction  to  direct  the  raising  of  money  Vy  means  of  a  mori^gBge  of  tiie 
estate  for  the  purpose  of  paying  the  cost  of  repairs  absolutely  neoessary:  /» 
reJaekacm,  L.  R.  21  Gh.  786. 

Jurisdiction  of  courts  of  equity,  in  disposing  of  the  personal  estate  of  in- 
fants for  their  support  has  been  placed  upon  the  following  groonds:  1.  Ihe 
duty  of  the  state  to  protect  and  provide  for  such  of  its  citiaBns  as  are  in- 
capable of  taking  care  of  themselyes;  2.  The  right  of  every  owner  of  propeity 
to  have  it  applied  to  his  support;  3.  The  abeolute  necessity  for  such  relis^ 

4.  Such  applications  involve  the  exercise  of  judicial  power;  6.  The  duty 
which  the  state  owes  to  those  laboring  under  disabilities  can  be  more  appro- 
priately and  efficiently  performed  through  courts  of  equity  thsn  in  any  other 
way.  And  it  is  claimed  that  aU  of  these  reasons  apply  with  equal  force  to 
applications  for  the  sale  of  real  property:  Dodge  v.  Cole,  07  10.  338^  360; 

5.  C,  37  Am.  Rep.  Ill,  119.  The  reasons  controlling  the  SagJUsh  ooort  of 
chancery  for  repudiating  jurisdiction  to  decree  a  sale  of  an  infantas  real 
estate  can  have  but  little  force  in  this  coontxy.  The  jurisdiction  of  that 
court  over  the  property  of  infants  originated  at  a  time  when  the  law  of  pri- 
mogeniture was  in  fuU  vigor,  and  was  regarded  with  great  favor  by  the 
courts,  and,  of  course,  every  severance  of  an  estate  neoessarily  interrupted 

'  the  course  of  descent,  and  was  justly  regarded  as  antagonistio  to  the  cher^ 
ished  right  of  primogeniture^  But  in  this  country  it  is  the  settled  poli<7  to 
keep  lands  unfettered  by  entailments,  and  to  enooursge^  as  far  as  possihla^ 
their  free  and  untrammeled  transfer  from  one  to  another:  Id.;  moreovei^  ha 
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this  oonntry  real  estate  U  flnetnatiiig  in  vahie,  and  inTeatmenta  in  oertain 
kinds  of  personal  property  are  often  of  more  oertun  valne,  yielding  »  largei 
and  more  reliable  income.  Hence  there  seems  to  be  no  substantial  reason 
for  ^if*iiifp*«*ii«g  in  this  ooontry  between  the  power  of  the  court  toi  decree 
a  sale  of  real  and  of  personal  property,  and  in  practice,  as  we  have  seen, 
none  has  been  recognised  in  some  of  the  states:  Ooodnum  ▼.  WhUer,  64  Ala. 
410;  a  0.,  38  Am.  Rep.  13;  andsee Dotm^  ▼.  GUberi,  11  Gillft  J.  87;  Buhm 
r  ITitts^  88.  O.  308;  Johmr.  SmUh,  66 Hiss.  727. 

POBGHAOEB  AT  JUDICIAL  SaUI  UVDIR  DbOBSB  IB  BOUVD  TD  8n  TBAX  Au» 

Wbo  HAri  iHTBBiflT  in  the  property  sold  are  made  parties  to  the  snit^  and  are 
thereby  concluded  by  the  decree  under  which  he  buys:  Joifee  v,  MeAvoif,  89 
Am.  Dea  172;  Craufford  v,  Wdkr,  88  Gzatt  84^  eiting  the  principal  case} 
OataeUr.  Bon,  86  Am.  Dec  270^  note 277. 

Iv  Aonxw  TO  Enoicai  Tbost,  Aix  Pnaovi  Wao  abb  SmofunH  or  who 
elaim  to  be  entitled,  to  aportionof  the  trust  estate^  are  proper  partieadslsnd^ 
ant:  JeMn$r,  /VhO^  88  Am.  Dec.  184. 

PiBSOH  HATDIO  Ko  IimBVT  IN  PBOaBIXDrO  VIBD  HOT  BB  HaDB  PlBTTl 

Cbofey  Y.  SearkU,  87  Am.  Dec  298.  But  all  persons  interested  should  be 
Joined  in  a  suit  in  e^tys  jaMiiT.^AinN^,88Id.82S;noteQ26^wh«peolhsr 
eases  are  ocUeoted. 

TBoemVi  PowiR  to  Sbex:  See  Ptml  t.  FmUoh,  82  Am.  Dec  121 

JuBiBDionoN  or  SgiriTr  over  iMfAwa^  Bratm:  See  Towmmd  ▼.  Em^ 
daUf  TJ  Am.  Dec  634»  note  639,  where  other  cases  are  colleoted. 

Ths  pbingifal  case  is  gitxd  to  the  following  points:  The  Virginia  stat- 
mtee  relating  to  the  sales  of  infants'  lands  are  eminently  remedial:  Vamghan 
T.  J<me9,  23  Gratt.  468.  The  jurisdiction  to  sell  Unds  of  an  idiot  is  a  stat- 
sfeoiy  jurisdictioa:  06m  ▼.  Oairtm,  22  Id.  388.  Objections  to  title  mast  be 
made  before  the  confirmation  of  the  commissioner's  sale:  Jimm  ▼.  Taimm,  19 
Id.  781. 
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Ir  Vavixa  or  Oooss  BsnTsn  to  Aoospt  Thw  whxh  TKn>XRMD  aooosd- 
ing  to  the  contract  of  sale,  the  vendor  may  sell  them,  apply  the  net 
proceeds  of  sale  to  the  credit  of  the  vendee,  on  account  of  the  money  due 
by  him,  and  bring  an  action  against  him  to  reoover  the  balance  Ae 
▼endor  should,  before  selling  the  goods,  notify  the  vendee  that  he  will 
sell  them,  and  in  selling  them,  he  ought  to  dispose  of  them  to  the  best 
advantage,  so  as  to  obtain  the  best  price  he  can.  He  is  not  bound  to 
give  to  the  vendee  notice  of  the  time  and  place  of  the  sal^;  and  if  he 
gives  such  notioe,  he  may  postpone  the  sale  to  another  day,  i^  in  his 
judgment,  there  be  good  cause  for  so  doing. 

YBffXK>E  MAT  Resell  at  Ant  Tdib,  ahd  »  Amr  Stats  ov  Mabxbt,  goods 
which  vendee  refuses  to  accepti  according  to  the  contract  of  sale,  and 
the  &ct  that  he  refrains  from  selling  them  for  two  »»""^^f  upon  a  falling 
market  will  ncit  prevent  him  ham  reoovering  in  an  aotion  against  the 
vendee  for  the  defleienqy. 

AM.  DSC.  Vol.  XCVIU— CT 
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OouBT  HAT  Gbnxiullt  BxriTSX  ImrBvonoN  Asexd  Which  dob  vof 
GoBBKTTLT  Stati  Law,  and  IB  not  bound  to  modify  i«^  or  gxw  anyoiQMr 
instniotian  in  its  plaoo. 

WhEBV  iBSTBUOnON  AS  ASEXD  IQB  IB  90  BqUZVOOAL  thl*  tO  gEftt  OT  tcIdM 

it  might  mislead  tho  Jozy,  it  is  Jgng&g  for  the  ooorfe  to  modify  it^  eeee 
to  make  it  plain. 

A88XTMPSIT.    The  qpinioD  states  the  case. 

Lyons  f  for  the  appellants. 

E.  Y.  Oannofij  fiur  the  appellees. 

By  Court,  Moncubb,  President.  This  is  an  action  of  amump^ 
9U^  brought  by  the  defendants  in  error,  Weeden,  Johnson,  A  Co, 
merchants  of  Baltimore,  against  the  plaintiffs  in  error,  S.  H. 
and  M.  Bosenbaum,  merchants  of  Bichmond,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  former  in  conse- 
quence of  the  refusal  and  failure  of  the  latter  to  accept  and 
receive  certain  goods  bargained  and  sold,  and,  according  to  the 
contract  of  sale,  tendered  to  them  by  the  former.  The  decla- 
ration contains  three  special  counts,  and  also  a  general  count 
on  an  account  stated.  There  was  a  demurrer  to  the  declara- 
tion and  each  count  of  it,  which  was  afterwards  withdrawn, 
and  the  general  issue  was  joined  and  tried,  on  which  a  verdict 
and  judgment  were  rendered  in  favor  of  the  plaintiffs  in  the 
court  below  for  $1,360.89,  with  interest  thereon  from  the 
eighteenth  day  of  April,  1866,  till  paid.  On  the  trial  of 
the  cause,  the  defendants  in  the  court  below  moved  the  court 
to  give  three  instructions  to  the  jury;  the  first  of  which  was 
accordingly  given,  but  the  second  and  third  were  refosed;  and 
a  bill  of  exceptions  was  taken  to  the  opinion  of  the  court  refus- 
ing them.  The  only  questions  we  have  to  decide  in  this  case 
are,  whether  the  court  erred  in  refusing  to  give  the  second 
and  third  instructions  aforesaid  respectively. 

The  evidence  introduced  on  the  trial  is  set  out  in  the  bill  of 
exceptions,  and  tended  to  prove,  in  substance,  that  on  the  15th 
of  January,  1866,  Mr.  Crabbe,  one  of  the  firm  of  the  vendors, 
who  resided  and  did  business  in  Baltimore  as  j<>bbers  and 
wholesale  dealers  in  dry  goods,  being  on  a  trip  to  the  South, 
called  at  the  store  of  the  vendees  in  Bichmond,  and  contracted 
to  sell  them  ten  bales  of  cotton  goods,  called  "  Lanarks,"  an 
article  well  known  to  the  trade,  at  a  certain  price,  and  to  be 
of  a  certain  width,  if  they  could  be  procured  in  Baltimore. 
Mr.  Crabbe  immediately  communicated  the  fact  of  the  sale 
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to  his  partners  in  Baltimore,  who  purchased  the  goods,  and  on 
the  17tb  of  the  same  month  shipped  them  to  the  vendees  in 
Richmond,  and  sent  them  also  a  letter  and  an  account,  which 
are  set  out  in  the  bill  of  exceptions.  The  goods  arrived  in 
Richmond  on  the  19th  of  the  same  month,  — January,  1866. 
On  the  next  day,  the  20th,  the  vendees  wrote  to  the  vendors 
in  regard  to  the  goods  which  had  been  received  by  the  former. 
The  letter  is  not  in  the  record,  not  having  been  offered  in  evi- 
dence on  the  trial;  but  it  appears  from  the  reply  of  the  ven- 
dors to  that  letter  that  the  vendees  objected  to  the  goods  on 
the  ground  that  they  were  not  the  article  they  had  contracted 
to  purchase;  that  they  had  contracted  to  purchase  cotton  goods 
called  ''  Warrens,"  whereas  the  goods  sent  were ''  Lanarks." 
The  said  reply  of  the  vendors  bears  date  on  the  22d  of  the 
same  month,  and  is  in  the  record.  In  it  the  vendors  say  that 
Mr.  Crabbe's  order  was  to  send  '^  Lanarks,"  and  that  it  would 
not  do  to  substitute  any  other  brand;  that  they  could  hardly 
think  that  Mr.  C.  intended  to  sell,  or  the  vendees  could  have 
expected  to  buy,  "  Warrens  "  at  the  prices  named;  that  Mr.  C. 
was  in  North  Carolina,  and  would  be  in  Richmond  in  a  few 
days,  and  thc^  preferred  waiting  for  him  to  see  the  vendees,  as 
he  was  familiar  with  the  terms  of  sale.  On  the  29th  of  the 
same  month,  the  vendees  again  wrote  to  the  vendors;  but  the 
letter  is  not  in  the  record.  Its  purport,  however,  appears  from 
the  reply  to  it,  which  is  in  the  record,  and  bears  date  on  the 
next  day,  to  wit,  the  80th  of  January,  1866.  In  that  reply, 
the  vendors  say:  ''Yours  of  the  29th  to  hand,  in  which  you 
say  that  Mr.  Crabbe  has  not  called  to  settle  the  matter  of  the 
Lanarks  sheetings,  and  that  you  wish  us  to  write  you  by  re- 
turn mail  whether  you  should  ship  them  to  us  or  store  them 
at  our  expense.  We  beg  to  say,  in  reply,  that  Mr.  Crabbe 
must  decide  whether  or  not  you  ordered  the  Lanarks.  If  you 
did  order  that  make  of  goods,  we  shall  not  take  them  back  to 
account.  If  he  sold  you  Warrens,  or  any  other  make  than 
Lanarks,  we  will  cheerfully  take  them  back.  Mr.  C.  writes 
us  that  he  will  be  in  Richmond  this  week,  and  we  must  ask 
of  you  to  await  his  decision  in  the  matter.''  A  few  days  after 
the  date  of  that  reply,  to  wit,  on  the  8d  of  February,  Mr.  C. 
returned  from  North  Carolina  to  Richmond,  and  had  an  inter- 
view with  the  vendees,  the  particulars  of  which  are  not  stated, 
but  the  result  was  unsatisfactory;  as  it  appears  that  shortly 
thereafter  eight  of  the  ten  bales  of  the  said  goods  were  returned 
to  the  vendors;  the  other  two  (which,  according  to  the  evidence 
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offered  by  the  vendees,  bad  been  opened,  and  found  to  be  wet 
and  not  of  the  description  of  goods  contracted  to  be  parchased 
by  them)  having  been  retained  and  paid  for  by  them,  without 
prejudice  to  their  defense  in  this  suit.  On  the  10th  of  Febru- 
ary, the  vendors  wrote  to  the  vendees  as  follows:  "  The  Pow- 
hatan Steamboat  Company  delivered  to  us  to-day  eight  bales 
brown  cotton,  which  we  presume  are  from  you.  We  received 
these  goods  under  protest,  and  so  notified  the  captain  of  the 
steamer  that  brought  the  goods.  We  hereby  notify  you  that 
we  received  these  goods  under  protest,  and  hold  them  sabject 
to  your  order.  We  have  paid  the  freight,  and  charged  to  you. 
We  hold  your  letter  stating,  as  one  of  your  excuses  for  return- 
ing  these  goods,  that  they  were  damaged.  We  do  not  see  that 
those  returned  are  damaged,  and  have  once  more  to  say  to  you 
that  Mr.  Grabbe's  afSdavit  that  you  bought  these  goods  war- 
rants us  in  stating  that  we  shall  hold  you  to  your  contract" 

The  goods  having,  it  seems,  been  contracted  to  be  sold  on  a 
credit  of  thirty  days,  the  vendors,  on  the  15th  of  February, 
1866,  drew  on  the  vendees  at  sight  for  $2,706.88,  the  price  of 
the  eight  bales  returned,  with  expenses  added,  but  the  draft 
was  protested  for  non-payment.  In  the  latter  part  of  the  same 
month  of  February,  one  of  the  vendees  met  one  of  the  vendors 
in  New  York,  and  promised  to  call  at  the  store  of  the  latter  in 
Baltimore  and  settle  the  claim  for  the  price  of  the  cottons.  On 
the  5th  of  April  following,  a  written  notice,  signed  by  the  ven- 
dors, was  addressed  to  and  served  on  the  vendees,  to  the  fol- 
lowing effect:  '^  We  hereby  give  you  notice  that  whereas  there 
are  eight  bales  of  brown  muslins  now  in  our  warehouse  in  this 
city  [Baltimore]  belonging  to  you,  which  you  have  been  noti- 
fied to  remove  upon  payment  of  our  claims  against  said  goods, 
amounting  to  $2,749.75,  as  per  our  account  rendered,  and 
which  you  have  failed  to  do,  we  shall,  unless  said  claim  is 
paid  before  the  sixteenth  day  of  this  mouth,  April,  1866,  pro- 
ceed to  cause  the  said  eight  bales  of  muslins  to  be  sold  on  that 
day,  at  public  auction,  at  the  auction-house  of  Rex,  Higgins, 
A  Co.,  in  this  city,  on  your  account  and  at  your  risk  and 
charges,  and  shall  look  to  you  for  any  deficiency  arising  from 
said  sale."  The  goods  were  not  sold  on  the  day  named  in  the 
notice,  because  it  was  not  the  regular  sale  day  of  the  auction- 
house,  and  it  was  thought  better  by  the  vendors,  for  all  parties, 
to  postpone  the  sale  to  the  regular  sale  day,  which  was  the 
18th,  on  which  day  the  goods  were  sold  at  auction  fairly,  and 
brought  the  net  sum  of  $1,240.06,  which,  in  the  opinion  of  tiia 
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witness,  was  as  much  as  they  would  have  brought  on  the  16th. 
The  market  for  such  goods  had  been  continually  falling,  from 
the  day  of  the  first  sale  in  January  to  the  sale  at  auction  on 
the  18th  of  April.  No  notice  was  given  to  the  vendees  of  the 
change  of  the  day  of  sale  from  the  16th  to  the  18th,  though 
the  sale  was  advertised  as  to  each  day  in  the  Baltimore  Sun, 
by  Rex,  Higgins,  A  Co.,  the  auctioneers;  but  the  names  of  the 
parties  concerned  were  not  mentioned  in  the  advertisements, 
^hich  described  the  goods,  and  stated  that  they  would  be  sold 
for  cash,  on  account  of  whom  it  might  concern. 

The  second  and  third  instructions,  which  were  asked  for  by 
the  vendees  and  refused  by  the  court,  are  as  follows: — 

2.  If,  from  the  evidence,  the  jury  shall  believe  that  notice 
was  given  by  the  plaintiffs  to  the  defendants  that  the  goods 
would  be  sold  on  account  of  the  defendants  on  the  16th  of 
the  month,  and  they  were  not  sold  on  that  day,  but,  without 
further  notice  to  the  defendants,  were  sold  on  the  18th  of  the 
month,  then  the  plaintiffs  are  not  entitled  to  recover. 

3.  If  the  plaintiffs  delayed  the  resale  of  the  goods  for  an 
unreasonable  time  upon  a  falling  market,  and  then  sold  them, 
they  are  not  entitled  to  recover. 

If  a  vendee  of  goods  refuse  to  accept  them  when  tendered 
according  to  the  contract  of  sale,  the  vendor  may  elect  to  re- 
scind the  contract  and  keep  or  dispose  of  the  goods  for  his  own 
use,  or  to  let  it  remain  in  full  force  and  hold  the  vendee  liable 
for  the  price  of  the  goods  and  all  damages  arising  from  his 
breach  of  the  contract.  If  he  elect  to  let  the  contract  remain 
in  full  force,  he  may  either  bring  his  action  for  the  price  of  the 
goods  when  it  is  due  and  payable,  or  he  may  sell  the  goods, 
apply  the  net  proceeds  of  sale  to  the  credit  of  the  vendee  on 
account  of  the  money  due  by  him,  and  bring  an  action  against 
him  to  recover  the  balance.  That  the  vendor  may  resell  the 
goods  in  such  a  case  is  now  well  settled,  though  his  general 
right  to  do  so  was  for  a  long  time  doubted.  It  has  been  fre« 
quently  the  case  that  a  condition  was  annexed  to  a  sale,  that 
the  goods  should  be  resold  at  the  risk  of  the  purchaser  if  he 
failed  to  comply  with  the  terms  of  sale.  In  every  such  case, 
of  course,  the  right  of  resale  and  the  liability  of  the  first  pur- 
chaser to  make  good  the  loss,  existed. 

In  cases  of  contracts  entered  into  by  the  East  India  Com- 
pany at  their  sales,  it  is  usual,  we  are  told,  to  introduce  an 
express  clause  authorizing  a  resale  by  the  vendor  in  the  event 
of  the  purchaser's  default,  and  charging  him  with  the  loss, 
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if  any,  and  the  expenses;  and  it  appears  to  have  been  the 
opinion  of  Lord  Ellenborough  that  the  law  did  not  impliedly 
confer  this  power  of  reselling.  But  it  has  since  been  estab- 
lished that  where  the  price  is  unpaid  such  power  exists,  even 
in  the  absence  of  any  express  stipulation;  and  that  the  pur- 
chaser is  responsible  for  any  loss  which  may  occur,  although 
he  did  not  consent  to  the  resale:  Chitty  on  Contracts,  381. 
See  also  the  cases  cited  in  note  2.  The  power,  in  the  absence 
of  contract,  seems  at  first  to  have  been  placed  upon  the  ground 
that  where  the  goods  are  perishable  the  vendor  is  not  bound 
to  let  them  perish  in  his  hands,  and  thus  lose  his  security. 
But  this  ground  very  much  restricted  the  rule,  and  it  has 
since  been  made  general.  The  case  of  Madean  v.  Dtmn,  de- 
cided by  the  court  of  common  pleas  in  1828,  and  reported  in 
4  Bing.  722,  8.  C,  15  Eng.  Com.  L.  129,  clearly  recognized  the 
general  rule.  ''  It  is  admitted,"  said  Best,  C.  J.,  in  that  case, 
"  that  perishable  articles  may  be  resold.  It  is  difficult  to  say 
what  may  be  esteemed  perishable  articles,  and  what  not;  but 
if  articles  are  not  perishable,  price  is,  and  may  alter  in  a  few 
days  or  a  few  hours.  In  that  respect,  there  is  no  difference 
between  one  commodity  and  another.  It  is  a  practice,  there- 
fore, founded  on  good  sense  to  make  a  resale  of  a  disputed 
article,  and  to  hold  the  original  contractor  responsible  for  the 
difference.  The  practice  itself  affords  some  evidence  of  the 
law,  and  we  ought  not  to  oppose  it,  except  on  the  authority  of 

decided  cases It  is  most  convenient  that  when  a  party 

refuses  to  take  goods  he  has  purchased  they  should  be  resold, 
and  that  he  should  be  liable  to  the  loss,  if  any,  upon  the  re* 
sale.    The  goods  may  become  worse  the  longer  they  are  kept; 
and,  at  all  events,  there  is  the  risk  of  the  price  becoming 
lower."    The  course  of  the  English  decisions  on  this  subject, 
with  the  exception  of  the  more  recent  cases,  may  be  seen  by 
referring  to  Blackburn  on  Contract  of  Sale,  from  page  829  to 
the  end,  where  these  decisions,  down  to  the  period  of  the  pub- 
lication of  that  valuable  work,  are  collected.    The  work  may 
be  found  in  McKinley  and  Lescure's  Law  Library,  vol.  10,  for 
a  reference  to  which  I  am  indebted  to  my  brotiier  Joynes. 
The  same  doctrine  is  laid  down  in  our  own  elementary  works 
on  the  subject.     Chancellor  Kent  thus  states  it:  ''If  the  buyer 
unreasonably  refuses  to  accept  of  the  article  sold,  the  seller  is 
not  obliged  to  let  it  perish  on  his  hands,  and  run  the  risk  of 
the  solvency  of  the  buyer.    The  usage  on  the  neglect  or  re- 
fusal of  the  buyer  to  come  in  a  reasonable  time  after  notice 


1868.]    BoBENBAUM  V.  Wbbdsn,  Johnson*  A  Co.     748 

and  pay  for  and  take  the  goods  is  for  the  vendor  to  sell  the 
same  at  auction,  and  to  hold  the  bilyer  responsible  for  the  de* 
ficiency  in  the  amount  of  sales":  2  Kent's  Com.  604.  Indeed, 
the  doctrine  seems  to  have  been  settled  in  this  country  at  a 
much  earlier  period  than  in  England.  In  Sands  v.  Taylor^  5 
Johns.  395  [4  Am.  Dec.  374],  decided  by  the  supreme  court  of 
New  York  in  1810,  which  is  our  leading  case  on  the  subject, 
and  has  ever  since  been  followed  in  our  American  courts,  the 
doctrine  was  recognized  in  its  fullest  extent.  It  is  not  strange 
that  the  authority  of  that  case  should  be  so  great  when  it  is 
sustained,  not  only  by  the  reasons  rendered  by  the  court  in 
deciding  it,  but  by  the  fact  that  Kent,  C.  J.,  and  Spencer, 
Thompson,  Yates,  and  Van  Ness,  JJ.,  composed  the  court, 
and  were  unanimous  in  making  the  decision. 

If  the  vendor  elect  to  sell  the  goods  and  hold  the  vendee 
liable  for  the  loss,  he  ought,  of  course,  to  notify  the  vendee 
that  such  is  his  election,  in  order  that  the  vendee  may  know 
what  the  consequence  of  his  continued  default  may  be,  and 
may,  if  he  can  and  chooses  to  do  so,  avert  it  by  performing 
his  contract  and  receiving  the  goods,  or  at  least  may  endeavor 
to  mitigate  his  loss  by  paying  some  attention  to  the  resale 
of  the  goods.  Considering  the  contract  of  sale  as  still  in 
force,  the  goods  belong  to  the  vendee,  subject  to  the  lien  of  the 
vendor  for  the  price  which  is  due  to  him.  In  selling  the 
goods,  therefore,  for  the  payment  of  the  price,  he  acts  as 
the  vendee's  agent,  and  ought  to  sell  them  to  the  best  advan- 
tage, so  as  to  obtain  the  best  price  he  can:  Sands  v.  Taylor^ 
MVbpra.  Generally,  he  ought  to  sell  them  at  auction,  because, 
generally,  they  will  sell  to  most  advantage  in  that  way.  But 
he  need  not  always  sell  them  in  that  way,  and  it  would  be 
improper  for  him  to  do  so  if  it  happened  that  they  would  sell 
to  greater  advantage  in  some  other  way.  Crooks  v.  Moore^  1 
Sand.  297,  is  an  important  case  on  this  subject,  and  the  rea- 
sons assigned  by  the  court  are  very  strong.  The  resale  in 
that  case  was  of  iron,  and  it  was  a  private  one,  made  through 
a  broker  in  metals.  It  was  contended  that  it  should  have 
been  made  at  auction.  '*As  to  this  point,"  the  court  said, ''  we 
are  not  aware  that  there  is  any  rule  of  law  which  requires 
resales  to  be  made  at  auction,  and  in  no  other  mode.  We 
believe  the  more  sensible  rule  to  be,  that  the  seller  must  dis- 
pose of  the  goods  in  good  faith,  in  the  mode  best  calculated 
to  produce  their  value.  If  the  usual  mode  of  selling  the  par- 
ticulai'  goods  in  the  market  where  they  are  offered  be  at  pub- 
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lie  auction,  he  ought,  unquestionably,  to  dispose  of  them  in 
that  manner.  If,  however,  large  dealers  in  the  article  in  ques- 
tion never  send  such  goods  to  auction,  and  thej  will  sell  to 
more  advantage  through  a  broker,  it  is  equally  his  duty  to 
offer  them  in  the  market  through  a  broker's  agency  ":  Id.  303. 
WhUe  it  is  the  duty  of  the  vendor  to  notify  the  vendee  of  his 
intention  to  resell  Uie  goods  at  the  latter's  risk,  it  is  not  set- 
tled that  he  is  bound  to  notify  the  vendee  of  the -day  and 
place  of  sale,  even  though  it  be  at  auction.  There  are  cer- 
tainly expressions  to  that  effect  in  some  of  the  recent  cases: 
McEachron  v.  Randlea^  34  Barb.  301.  But  they  do  not  seem 
to  be  sustained  by  authority,  and  there  are  decisions  the  other 
way.  In  Oashell  v.  MorriSj  7  Watts  &  8. 22,  which  was  a  case 
of  a  resale  by  a  sheriff  of  property  sold  under  execution,  and 
an  action  brought  by  him  to  recover  the  loss  upon  the  resale, 
one  of  the  errors  assigned  was,  that  the  defendant  below  re- 
ceived no  notice  that  a  second  sale  of  the  property  was  to  take 
place,  nor  of  the  time  and  place  thereof.  '^  But  the  record 
shows,"  said  the  court, ''  that  evidence  was  given  to  the  court 
and  jury,  showing  that  he  was  required  and  notified  by  the 
sheriff,  the  plaintiff  below,  to  pay  the  purchase-money  accord- 
ing to  the  terms  of  the  sale,  or  otherwise  the  property  would 
be  resold  at  his  risk.  This  notice,  if  any  of  the  sort  was 
requisite,  was  sufficient  to  put  him  on  the  lookout,  so  as  to 
guard  against  the  consequences  of  a  resale,  which  could  only 
be  done  by  his  paying  the  purchase-money  without  delay.  It 
was  certainly  not  the  duty  of  the  sheriff  to  notify  the  defend- 
ant below  of  the  time  and  place  at  which  the  resale  would  be 
made;  it  was  sufficient,  if  not  more  than  he  was  bound  to  do, 
to  let  the  defendant  know  that,  unless  he  paid  the  purchase- 
money  after  it  became  payable  according  to  his  undertaking, 
a  resale  would  be  made  at  his  risk;  and  this,  as  appears  by 
the  evidence,  was  done." 

It  is,  of  course,  prudent  and  safe  for  the  vendor  to  give  no- 
tice to  the  vendee  of  the  time  and  place  of  sale,  if  it  is  to  be 
at  auction,  because  the  vendee  will  then  have  an  opportunity 
of  attending  the  sale  and  taking  care  of  his  own  interest; 
and  if  he  neglect  to  do  so,  it  will  be  his  own  fault.  He  will 
have  less,  if  he  can  have  any,  cause  to  complain  of  a  sacrifice 
at  such  resale,  if  it  be  fairly  made,  and  he  had  due  notice  of 
the  time  and  place  of  making  it.  But,  upon  principle,  there 
can  be  no  necessity  for  such  notice  to  be  given  by  the  vendor, 
in  order  that  he  may  maintain  an  action  against  the  vendee 
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for  not  compIyiDg  with  the  terms  of  the  original  sale.  He  has 
a  right  to  maintain  such  action  for  such  non-compliance 
merely,  and  is  at  least  entitled  to  nominal  damages.  The 
qtuintum  of  damages  which  he  really  sustains  and  is  entitled 
to  recover  is  the  difference  between  the  contract  price  of  the 
goods  and  the  price  which  they  produced  at  the  resale,  sup- 
posing such  resale  to  have  been  fairly  made,  or  if  not  so  made^ 
then  the  price  which  they  would  have  produced  at  such  resale 
if  it  had  been  so  made,  after  deducting  from  such  price,  in 
either  case,  all  expenses  incurred  by  the  vendor  in  taking  care 
of  the  goods  and  selling  them. 

In  none  of  the  elementary 'books  on  the  subject  that  I  have 
seen  is  it  laid  down  that  notice  to  the  vendee  of  the  time  and 
place  of  sale  is  necessary.  In  some  of  the  reported  cases  it 
appears  that  such  notice  was  in  fact  given,  and  that,  no  doubt, 
is  the  usual,  as  it  is  the  more  prudent,  course.  In  one  of 
them,  CrooU  v.  Moore^  iupra^  such  notice  was  given,  but  the 
sale  was  not  made  till  several  days  after  the  day  named  in  the 
notice;  and  yet  no  objection  was  made  by  the  vendee  on  that 
account,  although  the  change  was  made  without  his  consent  or 
concurrence.  No  averment  of  such  notice  is  made  in  the 
declaration  in  such  cases:  4  Bob.  Pr.  802.  The  vendor  is 
not  bound  to  sell  the  goods  at  all,  but  may  do  so  or  not  at  his 
election.  He  may,  if  he  chooses,  continue  to  hold  them  at  the 
risk  and  as  the  goods  of  the  vendee,  and  recover  the  price  of 
them  in  an  action  for  goods  bargained  and  sold.  If  he  elect 
to  sell  them,  he  is  not  bound  to  make  such  election  immedi- 
ately after  the  vendee's  de&ult,  but  may  do  so  at  any  time 
while  fhe  default  continues.  He  has  a  lien  on  the  goods  so 
long  as  they  remain  in  his  possession  and  the  default  continues, 
but  he  is  not  bound  to  enforce  that  lien.  It  is  for  his  benefit, 
and  not  that  of  the  vendee,  whose  remedy  is  to  perform  the 
terms  of  sale,  and  take  possession  of  the  goods.  '*He,"  the 
vendor,  says  Parsons, ''  may  consider  them  as  his  own,  if  there 
has  been  no  delivery;  or  he  may  consider  them  as  the  vendee's 
and  sell  them,  with  due  precaution,  to  satisfy  his  lien  on  them 
for  the  price,  and  then  he  may  sue  and  recover  only  for  the 
unpaid  balance  of  the  price,  or  he  may  consider  them  as  the 
property  of  the  vendee,  subject  to  his  call  or  order,  and  then 
he  recovers  the  whole  of  the  price  which  the  vendee  should  pay. 
As  the  action  in  either  case  proceeds  upon  the  breach  of  the 
eontraot  by  the  vendee,  it  seems  reasonable  that  this  electiDn 
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fihould  be  given  to  the  vendor,  and  no  part  of  it  tathe^vendee'*: 
8  Parsons  on  Contracts,  209. 

Now,  let  us  apply  the  foregoing  principles,  or  such  of  them  as 
may  be  applicable,  to  the  case  we  have  in  hand. 

The  first  question  arises  on  the  second  instruction  asked  for 
by  the  defendants,  and  refused  by  the  court,  which  asserts 
that  if  notice  was  given  to  them  that  the  goods  would  be  sold 
on  their  account  on  the  16th  of  the  month,  and  they  were  not 
sold  on  that  day,  but,  without  further  notice  to  the  defisnd- 
ants,  were  sold  on  the  18ih  of  the  month,  then  the  plaintiflBi 
are  not  entitled  to  recover. 

If  it  be  a  true  principle  of  law,  as  be£>re  stated,  that  no 
notice  of  the  time  and  place  of  sale  was  necessary  to  mAiTitaln 
the  action,  then  of  course  the  instruction  was  properly  refused. 
If  it  had  been  proved  that  the  defendants  sustained  any  injniy 
from  the  change  of  the  day,  it  might  have  been  material  mat- 
ter on  the  question  of  damages,  and  it  might  have  been  the 
duty  of  the  court  to  instruct  the  jury  to  that  effect,  if  such  an 
instruction  had  been  asked  for.  And  even  in  that  case  the 
plaintiffs  would  have  been  entitled  to  recover  something.  But 
no  such  proof  was  offered.  The  defendants  seem  to  have 
given  themselves  no  concern  about  the  sale,  and  did  not  at- 
tend, so  far  as  appears  from  the  record,  oil  the  day  and  at  the 
place  of  sale  named  in  the  notice,  which  was  served  upon  them 
more  than  ten  days  before  the  day  of  sale.  The  plaintifih, 
being  thus  left  to  judge  for  themselves  and  the  defendants, 
adjourned  the  sale  from  the  16th  to  the  18th  of  the  month  be- 
cause the  latter  was  the  regular  auction-sale  day  of  the 
auctioneers  who  made  the  sale,  and  the  plaintiffs  thought  it 
would  be  better  for  all  parties  that  the  sale  should  be  made  on 
that  day.  No  notice  was  given  to  the  defendants  of  such  post- 
ponement The  time  was  probably  too  short,  as  they  lived  in 
Richmond,  and  the  sale  was  to  be  in  Baltimore.  And  as  they 
did  not  attend  at  the  time  and  place  named  in  the  notice  which 
was  given,  it  may  well  have  been  inferred  that  they  did  not 
desire  notice  of  the  postponement,  and  would  disregard  it  if 
given.  Notice  of  the  sale  on  the  latter,  as  well  as  the  former, 
day  was  inserted  in  the  Baltimore  Sun.  The  goods  were  sold 
at  auction,  fairly,  on  the  18th,  and  brought  as  much,  in  the 
opinion  of  the  witness  of  the  plaintiffs,  as  they  would  have 
brought  if  they  had  been  sold  on  the  16th.  On  that  question 
the  defendants  offered  no  testimony  on  the  triaL    There  can 
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be  no  doubt,  I  think,  of  the  propriety  of  refiisiog  to  give  the 
second  instruction. 

The  next  and  only  remaining  question  arises  on  the  third 
instruction  asked  for  by  the  defendants  and  refused  by  the 
court;  that  is:  ''If  the  plaintiffs  delayed  the  resale  of  the 
goods  for  an  unreasonable  time  upon  a  falling  market,  and 
then  sold  them,  they  are  not  entitled  to  recover." 

The  plaintiffs,  as  we  have  seen,  had  a  right  of  election  to 
sell  these  goods  or  not,  and  could  elect  to  sell  them  at  any 
time  while  they  remained  in  their  hands,  and  the  default  of 
the  defendants  continued.  And  this  right  was  not  at  all 
affected  by  the  fact  that  the  goods  during  all  the  time  they 
remained  in  their  hands  were  falling  in  their  market  value. 
They  still  had  a  lien  upon  the  goods  which  they  could  enforce 
or  not,  at  their  election.  The  defendants'  plain  remedy,  as 
before  mentioned,  was  to  comply  with  the  terms  of  sale,  and 
take  away  the  goods.  There  could  be  no  room,  then,  for  say* 
ing  that  the  plaintiffs  delayed  the  resale  for  an  unreasonable 
time  upon  a  falling  market,  since  they  might  elect  to  sell  at 
any  time  and  in  any  state  of  the  market.  The  plaintiffs 
promptly,  on  the  return  of  the  goods  by  the  defendants,  gave 
them  notice  that  they  would  hold  the  goods  subject  to  their 
order,  and  would  hold  them  to  their  contract.  The  plaintiffs 
continued  so  to  hold  the  goods  until  the  5th  of  April,  when 
they  elected  to  sell  them,  and  gave  notice  to  the  defendants 
to  that  effect.  Their  hope  was,  that  there  would  be  no  neces- 
sity for  a  sale,  but  that  the  defendants  would  pay  the  pur* 
chase-money,  and  take  their  goods.  On  the  15th  of  February, 
the  plaintiffs  drew  on  the  defendants  at  sight  for  the  amount 
due,  but  the  draft  was  returned  protested.  In  the  latter  part 
of  February,  one  of  the  defendants  promised  one  of  the  plain- 
tiffs to  call  at  the  store  of  the  latter  and  settle  their  claim  for 
the  price  of  the  cottons.  Nothing  further  having  been  done 
by  the  defendants  towards  a  settlement  of  the  claim,  the 
plaintiffs,  on  the  5th  of  April,  elected  to  resell  the  goods,  and 
look  to  the  defendants  for  any  deficiency  arising  from  such 
resale;  and  accordingly,  on  that  day,  gave  them  the  nnotice  to 
that  effect,  which  has  been  before  mentioned.  Certainly,  there 
was  no  unnecessary  delay  in  making  the  sale  after  the  plain- 
tiffs elected  to  make  it.  Only  eleven  days'  notice  was  given 
of  the  sale,  which  was  not  unreasonably  long,  considering  the 
residence  of  the  respective  parties,  and  especially  considering 
the  opportunijty  which  was  intended  to  be  afforded  to  the  de* 
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fondants  to  prevent  the  sale  by  paying  the  claim  before  the 
sale,  which  they  were  admonished  by  the  notice  to  do,  and 
thus  avoid  the  consequences.  But  even  if  it  could  be  said 
that  the  plaintiffs  delayed  the  resale  of  the  goods  for  an  un- 
reasonable time  upon  a  falling  market,  and  if  there  were  any 
evidence  in  the  case  tending  to  show  such  unreasonable  delay, 
still  it  could  not  properly  be  said  that  they  were  not  entitled 
to  recover.  They  would  certainly  be  entitled  to  recover  some- 
thing, and  would  at  least  be  entitled  to  recover  the  difference 
between  the  contract  price  of  the  goods  and  the  price  they 
would  have  produced  on  a  resale  properly  made.  So  that,  in 
any  view,  the  court  did  not  err  in  refusing  to  give  the  instruo- 
tion. 

It  is  argued,  however,  that  the  court  should  not  have  refused 
to  give  the  instructions,  even  if  they  were  wrong  in  the  form 
in  which  they  were  asked,  but  should  have  modified  them,  so 
as  to  make  them  right  accordmg  to  the  court's  view  of  the 
law,  and  then  give  them.  A  court  is  bound  to  give  any  in- 
struction asked  for  by  either  party,  which  correctly  expounds 
the  law  upon  any  evidence  before  the  jury.  But  if  such  in* 
struction  does  not  correctly  expound  the  law,  the  court,  as  a 
general  rule,  may  refuse  to  give  it,  and  is  not  bound  to  modify 
it,  or  give  any  other  instruction  in  its  place.  This  principle  is 
founded  on  good  reasons,  and  is  sustained  by  much  authority. 
A  party  cannot,  by  asking  for  an  erroneous  instruction,  devolve 
upon  the  court  the  duty  of  charging  the  jury  on  the  law  of 
the  case.  An  instruction,  as  asked  for,  may  be  so  equivocal 
that  to  give  or  refuse  it  might  mislead  the  jury;  and  thus  it 
might  have  all  the  effect  of  an  erroneous  instruction.  In  such 
a  case,  it  would  be  proper  for  the  court  to  modify  the  instruc- 
tion so  as  to  make  it  plain:  Baltimore  and  Ohio  22.  IL  Co.  v. 
PMy,  WoodSy  &  Co.,  14  Gratt.  448, 466.  I  do  not  think  thero  is 
anything  in  Peshine  v.  Sheppenon,  17  Id.  472  [94  Am.  Dee. 
468]  (the  only  case  cited  on  this  subject  by  the  learned  coun- 
sel for  the  plaintiffs  in  error),  which  is  in  conflict  with  this 
principle.  On  the  contrary,  the  rule  laid  down  in  that  case 
substantially  accords  with  that  laid  down  in  the  case  in  14 
Grattan,  aupra.  See  McDowM  v.  Crawford^  11  Id.  37.7, 402-406. 
But  the  evidence  in  this  case  would  not  have  warranted  the 
court  in  giving  any  other  instruction  to  the  jury  which  could 
properly  have  led  to  a  different  result 

I  am,  therefore,  for  aflSrming  the  judgment 
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The  other  judges  conctined  in  the  opinion  of  MomcubKi 
President. 

Judgment  a£Snned« 


DuTT  or  GomtT  to  RTFi«ATif  lawBUuriow  AncxD:  See  P^Mme  t.  Shepptr* 
mm,  M  Am.  Beo.  468»  note  477>  where  other  oeees  are  coUeeted.  A  perty 
aemiotk  by  asking  for  an  erroneoiu  inetmction,  deroWe  npon  the  ooort  the 
duty  of  chai^ging  the  jury  on  the  Uw  of  the  ease:  Womatk  t.  Oire/e,  29  Gratt 
206»  citing  the  principal  oaae.  The  coort  may  refnse  to  give  an  erronoona 
inatmction,  and  is  nnder  no  obligation  to  give  any  inatraction  in  its  placet 
Borland  Y.  BcarreU,  76  Va.  135,  also  citing  the  principal  case.  Where  the 
inatnietion  asked  is  so  equivocal  that  to  give  or  refose  it  wonld  mislead  the. 
Jiizy»  it  is  proper  for  the  coort  to  so  modify  it  as  to  make  it  plain:  /Teefiv. 
Momroe,  75  Id.  429,  citing  the  principal  case.  Instructions  which  are  contr»- 
dietory,  and  calculated  to  mislead  the  jury,  are  erroneous:  £rom<  /m.  Ca  v. 
CfoAsM,  20  Gratt.  314,  also  citing  the  principal  case. 

Whxbb  Butxr  or  Qoods  Bvrusts  to  Aomra  axx>  Pat  worn  Thbh,  the 
seller  may  resell  them  for  what  he  can  get,  and  charge  the  first  purchaser 
with  the  difierenoe  between  that  and  what  they  were  first  sold  for:  Atwood 
V.  LmecUf  39  Am.  Dec  713,  noto  715,  where  other  cases  are  collected. 

Tbb  PBXHGXPiL  CA8I  18  RXTBRBSD  TO  in  JiiehareUom  V.  Immnmee  CwmgaiK§ 
^  VaU^  qf  Virgmh^  27  Gmtt.  274,  as  a  case  in  which  the  dnty  of  a  creditor 
to  whom  property  is  pledged  by  his  debtor  is  pofaited  oal 
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riS  OBAiTAir,  SOL] 

Boano  n  Thaynt  with  Names  or  Prxhospal  A2n>  Foub  SoBami 
Inaerted  in  it,  and  the  principal  and  three  of  thoee  sureties  ezeouto  it, 
two  of  such  sureties  signing  and  delivering  it  upon  the  condition  that  a 
osrtain  one  of  the  other  two  sureties  named  therein  shall  execute  it,  but 
he  does  not-do  so,  and  it  is  delivered  to  the  obligee  without  his  signa- 
tBTSb  whether  it  was  delivered  to  a  third  person  not  a  party  to  it,  or  to 
tiM  principal,  or  any  other  co-obligor,  the  sureties  so  d^vering  it  upon 
ooodition  are  not  bound  by  it,  whether  the  condition  was  known  to  the 
oUigee  or  not.  And  the  bond  is  also  void  as  to  the  third  surety,  who 
ozeented  it  without  any  condition. 

)y  BoiTD  D  DxLTvxBED  TO  Obliobx  ON  Ck>NDiTXON  that  it  shall  be  signed 
by  other  sureties  named  therein,  who  do  not  sign  it^  and  this  condition 
is  known  to  the  obligee,  he  cannot  recover  on  the  bond. 

Xv  Absincb  ov  Evidence  ov  Conditional  Deuvebt  ov  Bond  by  the  sure> 
ties  who  sign  it,  the  law  presumes  that  they  consented  to  the  delivery  of 
it  without  the  signature  of  the  other  party  whose  name  is  on  it. 

Whibb  Instruction  Asked  is  Equivocal,  being  CoRBEor  upon  One 
Ck>N9rBUcri0N  of  it,  the  court,  instead  of  refusing  it,  should  amend  it 
so  as  to  insure  its  being  understood  by  the  Jury  in  the  proper  senses  aad 
give  it  to  the  jury  as  so  amended. 

Dbbt.    The  opinion  states  the  cage* 
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Fisher^  tot  the  appellants. 
Scarburgf  for  the  appellee. 

By  Court,  Jotnes,  X  This  is  an  action  of  debt  upon  a 
single  bill  brought  by  William  Chum  against  John  H.  PoweU, 
Jackson  B.  Powell,  George  S.  Powell,  and  A.  J.  Ward.  The 
bond,  as  written,  purports  to  be  the  bond  of  John  H.  Powell 
as  principal,  and  of  the  other  parties  and  Robert  W.  Powell 
as  securities.  It  was  not  executed  by  Robert  W.  Powell,  a 
vacant  space  and  seal  being  left  for  his  name  between  those 
of  Jackson  B.  Powell  and  George  S.  Powell.  John  BL  Powell 
sufTered  judgment  by  default.  The  other  defendants  craved 
oyer  of  the  writing  in  the  declaration  mentioned,  and  pleaded 
jointiy  three  pleas,  upon  each  of  which  the  plaintiffii  took 
issue.  The  first  plea  alleges  that  the  said  writing  was  made 
and  signed  by  the  said  defendants,  and  by  them  delivered  as 
an  escrow  (not  stating  to  whom  it  was  so  delivered),  "on  the 
express  condition,  and  none  other,  that  Robert  W.  Powell, 
whose  name  is  in  the  body  of  the  said  writing,  should  sign 
and  seal  it  as  his  own  act  and  deed,  and  should  become  bound 
jointly  and  equally  with  them,  the  said  J.  B.  Powell,  O.  S. 
Powell,  and  A.  J.  Ward,  as  securities,"  etc.,  for  the  sum,  etc.; 
"and  if  the  said  Robert  W.  Powell  should  refuse  or  fail  to  sign, 
seal,  and  deliver  the  said  writing  as  joint  co-obligor  of  the 
said  defendants,  the  same  was  not  to  bind  the  said  defend- 
ants, but  was  to  be  held  null  and  void,  and  of  no  effect''  The 
plea  then  avers  that  the  said  Robert  W.  Powell  did  not  so 
sign,  seal,  and  deliver  the  said  writing,  whereby  the  same 
became  discharged,  annulled,  and  vacated,  and  so  is  not  the 
deed  of  the  defendants;  concluding  to  the  country.  The  sec- 
ond plea  is  like  the  first,  substantially,  except  that  it  alleges 
that  the  said  writing  was  delivered  by  the  said  defendants  to 
William  Chum,  the  obligee  therein,  as  an  escrow,  on  condition, 
etc.    The  third  plea  is  a  general  plea  of  turn  €9t  factum. 

On  the  trial,  the  defendants  moved  the  court  to  give  an  in- 
struction to  the  jury,  which  was  refused;  and  the  defendants 
excepted.  The  bill  of  exceptions  certifies  that  the  defendant 
Ward  wrote  the  bond  in  the  declaration  mentioned,  at  the 
request  of  John  H.  Powell,  the  principal;  "  that  at  the  time 
of  writing  the  said  bond,  the  said  Ward  executed  it  upon  con- 
dition that  all  the  other  securities  named  therein  should  also 
execute  it,  but  the  plaintiff.  Chum,  was  not  present  at  the 
time,  nor  was  it  proved  that  said  Chum  was  informed,  when 
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the  said  paper  was  handed  to  hun,  or  at  any  other  time,  that 
the  said  Ward  had  executed  it  npon  any  condition;  and  Uie 
said  Chum  proved  that  he  never  was  so  informed.  It  was 
also  proved  that  the  defendant  O.  8.  Powell  executed  the  said 
paper  at  a  different  time  and  place,  and  that  at  the  time  he 
did  so,  he  declared  that  he  executed  it  upon  condition  that 
Bobert  W.  Powell,  whose  name  is  mentioned  in  the  body  of 
the  bond,  should  also  execute  it;  but  there  was  no  proof  that 
this  was  ever  communicated  to  the  plaintiff.  Churn,  or  tbat 
he  was  present  when  O.  S.  Powell  executed  said  paper;  and 
it  was  proved  by  said  Chum  that  he  was  not  informed  of  any 
•such  condition."  Thereupon,  the  counsel  for  the  defendants 
moved  the  court  to  instract  the  jury  as  follows:  *'  If  the  jury 
believe,  from  the  evidence,  that  the  defendants,  A.  J.  Ward 
and  G.  S.  Powell,  executed  the  bond  filed  with  the  declaration 
in  this  case  upon  condition  that  Robert  W.  Powell,  whose 
name  is  inserted  in  the  body  of  it,  should  also  execute  it  as 
surety  for  John  H.  Powell,  the  principal  obligor  mentioned  in 
said  bond,  then  and  in  that  case  the  jury  are  bound  to  find  the 
issues  for  the  defendants."  The  court  said  it  would  give  the 
instruction  with  the  addition,  ^'provided  that  the  plaintiff  was 
informed  that  these  defendants  had  executed  the  bond  upon 
that  cendition,"  to  which  addition  the  defendants  objected; 
and  the  court  refused  to  give  the  instraction  asked  otherwise 
than  with  that  addition,  to  which  refusal  to  give  the  instrao- 
tion  as  asked  the  defendants  excepted.  It  does  not  appear 
that  any  instraction  was  given.  The  only  question,  therefore, 
•on  thlB  bill  of  exceptions  is,  whether  the  court  properly  refused 
to  give  the  instruction  asked  for. 

The  law  in  relation  to  escrows  is  thus  stated  in  the  Touch- 
stone, page  57:  '^  The  delivery  of  a  deed  as  an  escrow  is  said  to 
be  when  one  doth  make  and  seal  a  deed  and  deliver  it  unto  a 
stranger,  until  certain  conditions  be  performed,  and  then  to 
be  delivered  to  him  to  whom  the  deed  is  made,  to  take  effect 
as  his  deed.  And  so  a  man  may  deliver  a  deed,  and  such  de- 
livery is  good.  But  in  this  case  two  cautions  must  be  heeded: 
1.  That  the  form  of  words  used  in  the  delivery  of  a  deed  in 
this  manner  be  apt  and  proper;  2.  That  the  deed  be  delivered 
to  one  that  is  a  stranger  to  it,  and  not  to  the  party  himself  to 
whom  it  is  made."  The  author  then  proceeds  to  explain  what 
are  the  ^'  apt  and  proper"  words  for  such  a  delivery.  But  at 
the  present  day  no  particular  form  of  words  is  necessary, 
nor  is  it  neoessaiy  that  the  condition  should  be  declared  in 
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express  words  at  the  time  of  the  delivery.  It  ia  only  neces- 
sary that  it  should  distinctly  appear,  from  all  the  facta  and 
circumstances  attending  the  execution  and  delivery,  that  the 
instrument  was  not  to  take  e£fect  as  a  deed  tmtil  a  certain 
condition  should  be  performed:  Murray  v.  Eari  of  Stair^  2 
Bam.  &  C.  82;  S.  C,  9  Bng.  Com.  L.  83;  Parke,  B.,  in  Bowker 
V.  BurdehiUy  11  Mees.  A  W.  127;  2  Washburn  on  Real  Prop- 
erty, 686. 

In  reference  to  the  second  *^  caution,"  the  author  adds:  ^  For 
if  I  seal  my  deed  and  deliver  it  to  the  party  himself  to  whom 
it  is  made,  as  an  escrow  upon  certain  conditions,  etc.,  in  this 
case,  let  the  form  of  the  words  be  what  it  will,  the  delivery  ia 
absolute,  and  the  deed  shall  take  effect  as  his  deed  preBently, 
and  the  party  is  not  bound  to  perform  the  conditions;  for  m 
traditianibtiB  ehartarumj  turn  quod  dietum  est,  ied  quod  faduim 
e9i  inapiciturJ^  The  same  law  is  laid  down  by  Lord  Coke  in 
his  first  Institute,  86  a,  and  more  at  large  in  Thorowgood^9 
Casey  9  Rep.  187,  where  the  contrary  decision  in  Hawlaiand'v. 
Oatchely  Cro.  Bliz*  836,  is  said  to  have  been  made  ex  improviso^ 
And  it  has  been  often  held  in  this  country  that  a  deed  cannot 
be  delivered  as  an  escrow  to  the  party  to  whom  it  is  made,  and 
that  such  a  delivery  will  inure  as  an  absolute  delivery,  what* 
ever  may  have  been  the  intention:  Fireman^  Ina.  Co.  ▼.  M> 
MiUany  29  Ala.  147,  and  cases  there  cited. 

A  doctrine  which  thus  overrules  and  disregards  the  inten* 
tion  of  the  parties  is  strict  and  technical  to  the  last  degree. 
Preston  does  not  appear  to  have  considered  it  as  the  law  at 
his  day;  for,  in  his  edition  of  the  Touchstone,  immediately 
after  the  passage  just  quoted  from  that  work,  he  adds  the  fol- 
lowing: ^'At  this  day  the  jury  would  be  directed  to  draw 
their  conclusion  from  all  the  circumstances."  The  obvious 
meaning  is,  that  the  jury  would  be  directed  to  ascertain  from 
all  the  circumstances — words  as  well  as  acts — whether  it  was 
the  real  intention  that  the  delivery  should  be  absolute  or  ccm* 
ditional.  In  Hudson  v.  Revettj  5  Bing.  868,  S.  C,  16  Bng. 
Com.  L.  467,  Chief  Justice  Best,  after  quoting  from  Com.  Dig., 
tit.  Faits,  A,  3,  the  doctrine  which  I  have  quoted  from  the 
Touchstone,  makes  these  remarks:  ''  The  authorities  referred 
to  in  the  text  in  support  of  this  position  are  at  least  conflict- 
ing; but  in  the  next  division.  A,  4,  it  appears  that  this  position 
about  delivery  as  an  escrow  is  merely  a  technical  subtlety;  for 
the  learned  author  says:  '  If  it  be  delivered  to  the  party  aa 
an  escrow,  to  be  his  deed  on  the  performance  of  a  condition^ 


June,  1868.]  Ward  v.  Chubit.  763 

it  is  not  his  deed  till  the  condition  is  performed,  though  the 
party  happens  to  have  it  before  the  condition  is  performed.' 
This  he  lays  down  on  his  own  authority,  without  referring  to 
any  case,  and  I  am  warranted  in  saying  that  we  cannot  have  a 
better  authority  than  that  learned  writer." 

The  doctrine  laid  down  in  the  Touchstone  and  by  Lord  Coke 
has  been  said  to  apply  only  to  deeds  conveying  title,  and  not 
to  bonds:  Campbell,  J.,  in  People  v.  Boetwick^  82  N.  Y.  445; 
though  I  do  not  remember  to  have  seen  it  stated  elsewhere 
with  that  limitation.  In  Hieke  v.  Ooode,  12  Leigh,  479  [37 
Am.  Dec.  677],  Judge  Cabell  made  some  comments  on  this 
doctrine,  and  on  the  reasons  assigned  for  it,  and  expressed  the 
opinion  that  it  rests  on  technical  and  unsatisfactory  grounds. 
He  did  not  controvert  its  existence,  however,  as  a  rule  of  law; 
nor  is  it  necessary  for  me  to  do  so  in  the  present  case.  I  mean 
to  express  no  opinion  on  the  subject. 

But  the  court  held,  in  Hicks  v.  Ooode^  mfpra,  that  this  doc- 
trine is  applicable  only  to  the  case  of  deeds  which  are  on  their 
buce  complete  contracts,  requiring  nothing  but  delivery  to  make 
them  perfect  according  to  the  intention  of  the  parties;  and 
that  it  is  not  applicable  to  deeds  which  on  their  face  import 
that  something  more  is  to  be  done  besides  delivery  to  make 
them  complete  and  perfect  contracts  according  to  the  intention 
of  the  parties.  And  accordingly  it  was  held,  in  that  case,  that 
this  doctrine  was  not  applicable  to  a  bond  which  was  drawn  as 
the  joint  bond  of  two  parties  named  in  it,  with  two  seals  a£Sxed, 
but  which  was  executed  by  only  one  of  them.  It  does  not  dis- 
tinctly appear  whether  Judge  Allen  did  or  did  not  concur  with 
the  other  judges  on  this  point.  But  even  if  he  did  not  con- 
cur, the  point  was  decided  by  a  majority  of  the  whole  court, 
and  the  decision  is  therefore  a  binding  authority.  And  this 
decision  is  sustained  by  numerous  cases,  which  either  decide 
or  concede  that  where  an  instrument  indicates  on  its  &ce  that 
others  were  to  execute  it  besides  those  who  did  execute  it,  it 
may  be  shown  by  evidence  that  the  delivery,  though  made  to 
the  grantee  or  obligee,  was  conditional  upon  the  execution  of 
the  instrument  by  the  other  parties,  and  not  absolute:  Cutter 
V.  Whittemore^  10  Mass.  442;  Chandler  v.  Temple^  4  Cush.  285; 
Parker  v.  Bradley^  2  Hill,  584;  Brackett  v.  Barney,  28  N.  Y.  333; 
Orim  V.  8c?u>ol  Directors,  51  Pa.  St.  219;  Fletcher  v.  Austin^ 
11  Vt.  447  [34  Am.  Dec.  698];  see  also  Bowker  v.  Burdehin^ 
iupra;  Cumberlege  v.  Lawsanyl  Com.  B.,  N.  S.,  87  Eng.  Com.  L» 
709;  Evans  v.  Bremridge,  35  Eng.  L.  &  Eq.  897. 
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The  question  then  arises,  whether  the  fact  that  a  deed  or 
bond  in  the  hands  of  the  grantee  or  obligee  indicates  on  its 
face  that  it  was  intended  that  others  should  execute  it  besides 
those  who  did  execute  it,  is  sufScient  of  itself  to  raise  a  pre- 
sumption that  it  was  delivered  upon  a  condition  that  the  parties 
who  executed  it  should  not  be  bound  until  it  should  be  exe- 
cuted bj  the  other  parties  named  in  it  Judge  Cabell,  in  the 
case  ot  Hicks  v.  Goocftf,  «ifpra,  intimates  an  opinion  that  thefSace 
of  the  paper  in  such  a  case  would  be  evidence  of  a  conditional 
delivery,  and  that  the  defendants  might  perhaps  avail  them- 
selves of  the  objection  by  demurrer  to  the  declaration.  He 
waived  a  decision  of  the  question,  however,  because  it  did  not 
arise  in  the  case.  I  do  not  think  that  the  opinion  thus  inti- 
mated is  well  founded.  The  face  of  the  paper  in  such  a  case 
affords  evidence  of  the  most  satisfactory  character  of  an  origi- 
nal intention  or  expectation  that  it  was  to  be  executed  by  all 
the  parties  named  in  it.  The  original  intention,  however,  may 
not  have  been  adhered  to.  A  party  who  has  executed  the 
paper  may  waive  its  execution  by  some  or  all  of  the  other 
parties.  He  may  do  this,  although  the  instrument  was  drawn 
as  the  joint  bond  of  the  parties  named  in  it,  and  not  as  their 
joint  and  several  bond.  Where  the  instrument,  fully  executed 
as  to  one  or  more  of  the  parties,  is  found  in  the  bands  of  the 
obligee,  I  think  it  should  be  presumed,  in  the  absence  of  all 
other  evidence  on  the  subject,  that  it  was  duly  delivered  as  the 
deed  of  those  who  have  executed  it. 

It  is  a  well-settled  principle  that  where  a  deed  is  found  in 
the  possession  of  the  party  to  whom  it  is  made,  it  will  be 
presumed  to  have  been  duly  delivered  to  him:  Vanhook  v. 
Bamettj  4  Dev.  268;  Fireman's  Ins,  Co.  v.  McMiUan^  supra; 
and  cases  cited.  Such  a  presumption  is  consistent  with  the 
face  of  the  paper,  even  where  it  imports  an  original  intention 
that  others  should  execute  it.  To  make  this  presumption  in 
such  a  case  does  no  injustice  to  those  who  have  executed  the 
paper.  They  may  still  show  how  the  fact  really  is.  They 
may  also  protect  themselves  against  any  inconvenience  that 
may  arise  from  such  a  presumption,  in  the  first  instance,  by 
taking  care  to  keep  the  instrument  out  of  the  hands  of  the 
grantee  or  obligee  until  it  is  fully  consummated  according  to 
their  intention.  The  obligee  or  grantee,  on  the  other  hand, 
has  fuU  notice  from  the  face  of  the  paper  of  the  original  in- 
tention of  those  who  signed  it,  and  he  cannot  complain  if 
they  are  allowed  to  prove  that  this  original  intention  was  not 
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in  the  delivery.  He  ehoold  either  refase  to  ao* 
eept  the  paper  in  its  ezieting  shape,  or  be  prepared  to  repel 
the  defense  of  a  oonditional  delivery.  It  has  accordingly 
been  held  in  nnmerons  oases  that  where  an  instmment  which 
•hows  on  its  Hemo  that  it  was  to  be  executed  by  other  persons 
besides  those  who  have  executed  it  is  found  in  the  hands  of 
{he  party  to  whom  it  is  made,  it  will  be  presumed,  in  the  ab- 
sence of  evidence,  to  have  been  duly  delivered  as  the  deed  of 
those  whose  names  are  signed  to  it:  Ccz  v.  Thcmas^  9  Gratt. 
812;  Bowler  v.  BurdeJcMi^  Bupra;  .the  cases  above  cited  from 
10  Mass.  442,  4  Cush.  285,  2  Hill,  684,  and  51  Pa.  St.  219; 
WiOiavM  V.  Springs^  7  Lred.  884;  Chvemor  v.  Kettett^  11  Oa. 
286,  in  which  last  case  the  subject  is  fully  discussed. 

It  appears  firom  the  bill  of  exceptions  that  the  defendants 
Ward  and  O.  S.  Powell,  when  they  respectively  signed  the 
bond,  declared  that  they  did  so  upon  the  condition  that  they 
should  not  be  bound  unless  Robert  W.  Powell  should  also 
sign  it.  Nothing  is  said  in  the  bill  of  exceptions  about  de- 
livery, but  it  is  fair  to  infer  that  each  of  them,  at  the  time  he 
signed  the  bond,  delivered  it  upon  the  condition  stated.  But 
it  does  not  appear,  nor  is  there  anything  from  which  it  can 
be  inferred,  to  whom  either  of  them  delivered  the  bond,  or 
how  it  came  to  the  possession  of  the  obligee. 

When  a  bond  is  delivered  as  an  escrow  to  a  person  who  is 
no  party  to  it,  to  take  effect  as  a  bond  upon  the  happening  of 
some  event  or  the  performance  of  some  condition,  it  cannot 
possibly  take  effect  until  such  event  happens,  or  such  condi- 
tion is  performed.  The  party  to  whom  the  bond  is  intrusted 
by  such  conditional  delivery  has  no  authority  to  make  a  de- 
livery of  it  to  the  obligee,  except  the  event  happens  or  the 
condition  is  performed;  and  when  the  obligee  accepts  a  de- 
livery from  him,  he  must  see  to  it  that  he  pursues  his  author- 
ity. If,  therefore,  the  person  to  whom  a  bond  is  thus  intrusted 
delivers  it  to  the  obligee  before  the  event  happens  or  the  con- 
dition is  performed  on  which  he  was  to  deliver  it,  it  will  not 
take  effect.  And  it  matters  not  that  the  obligee  bad  no 
knowledge  of  the  condition  which  the  party  attached  to  the 
delivery  of  the  escrow.  The  condition  is  valid,  whether  known 
to  the  obligee  or  not.  It  is  a  question  of  power  in  the  person 
who  delivers  the  bond  to  the  obligee,  and  not  a  question  of 
good  faith  in  the  obligee  in  accepting  the  delivery.  The  con- 
dition imposes  a  limit  upon  the  authority  of  the  person  to 
whom  the  bond  is  intrusted,  and  a  delivery  by  him  to  the 
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obligee,  in  Tiolation  of  the  condition,  is  a  delivery  without 
aaihority,  and  has  no  effect:  2  Washbnm  on  Real  Piopertji 
685,  sec.  44;  Berry  y.  Ander^ortj  22  Ind.  86;  Black  y.  Shreffef 
13  N.  J.  Eq.  456;  Smith  y.  SatUh  SoydUon  Bank,  82  Vt  841 
[76  Am.  Dec.  179].  In  the  last  of  these  cases  the  sabject  is 
folly  discussed,  on  principle  and  authority. 

But  suppose  a  bond,  instead  of  being  delivered  by  a  parly 
who  signs  it  to  one  who  is  a  stranger  to  it,  as  in  the  case  just 
supposed,  is  delivered  by  him  to  one  of  his  oo-obligora, — tat 
example,  to  the  principal,— tupon  condition  that  he  shaJl  not 
be  bound  except  in  a  certain  event,  or  upon  a  certain  condi- 
tion,  are  the  same  principles  to  be  applied  to  such  a  case  as 
to  a  case  in  which  a  conditional  delivery  is  made  to  a  third 
person,  who  is  an  entire  stranger  to  the  instrument?  In  other 
words,  can  a  bond  be  delivered  as  an  escrow,  or  upon  a  condi- 
tion to  the  principal  or  any  other  co-obligor?  Upon  this  sub* 
ject,  different  views  have  been  entertained.  In  some  cases  it 
has  been  held  that  delivery  upon  a  condition  may  be  made  to 
a  co-obligor,  and  that  the  instrument,  though  delivered  by  him, 
will  not  take  effect  until  the  condition  was  performed:  Paml^ 
ing  v.  United  SiateSj  4  Cranch,  218;  LoveU  v.  Adarm^  8  Wend. 
880;  Seid  v.  Bibb,  6  Ala.  281;  State  Bank  v.  Evans,  8  Oieen» 
165  [28  Am.  Dec.  400];  FleUher  v.  AueUn,  11  Vt  447  [84  Am. 
Dec.  698];  People  v.  Bostwiek,  82  N.  Y.  446. 

In  other  cases  it  has  been  held  thata  paper  cannot  be  deliv- 
ered  upon  a  condition  to  one  of  the  co-obligors,  and  that  if  a 
party  delivers  an  instrument  to  one  of  his  co-obligors  to  be- 
come his  bond  upon  a  condition,  and  the  person  to  whom  it  is 
so  intrusted  delivers  it  to  the  obligee  befcne  the  condition  is 
performed,  the  party  will  be  bound,  unless  the  obligor  had 
notice  of  the  condition,  and  that  the  delivery  was  unauthor> 
ized:  MiUett  v.  Parker,  2  Met  (Ey.)  608;  State  v.  Peek,  63  Me. 
284;  DeardofffY.  Foreman,  24  Ind.  481. 

It  is  not  necessary  to  consider  this  question  in  respect  to  in- 
struments which  are  apparently  on  their  face  complete  and 
perfect,  according  to  the  intention  of  the  parties.  It  is  only 
necessary  to  consider  it  in  reference  to  instruments  snch  as 
that  in  the  present  case,  which  indicate  on  their  fi&ce  that  they 
are  not  complete,  and  that  it  was  intended  that  other  signa- 
tures should  be  affixed.  The  cases  cited  from  63  Maine  and 
24  Indiana  confine  the  principle  which  they  maintain  to  in* 
struments  which  on  their  face  are  apparency  complete  and 
perfect  according  to  the  intention  of  the  parties.    If  the  prin* 
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ciple  of  ihoflo  cases  is  a  soTind  one  in  respect  to  such  instni- 
ments,  as  to  which  I  am  not  called  upon  to  express  an  opinion, 
I  am  of  opinion  that  it  cannot  be  applied  to  an  instrument 
which  upon  its  face  indicates  that  it  is  not  complete,  accord- 
ing to  the  intention  of  the  parties,  and  that  other  persons  were 
intended  to  execute  it.   Such  was  the  case  in  Pawling  v.  tJnited 
StateSj  9upra.    The  face  of  such  a  paper  puts  the  obligee  on 
his  guard.    He  ought  to  inquire  when  such  a  paper  is  offered 
to  him,  and  to  satisfy  himself  that  the  original  intention  of  the 
parties,  as  indicated  on  the  face  of  it,  has  been  relinquished. 
If  he  fails  to  make  such  inquiry,  and  accepts  the  paper  from 
the  principal  obligor,  or  from  any  one  of  the  co-obligors,  he  has 
no  right  to  complain  if  he  is  met  by  a  plea,  from  another  of 
the  obligors,  that  he  signed  and  delivered  the  paper  upon  the 
condition  indicated  on  its  tsLce.    There  is  all  the  more  reason 
for  such  inquiry  when  the  paper  is  presented  by  the  principal 
obligor,  for  he  has  a  manifest  interest  to  deliver  the  paper 
without  the  other  names,  which  he  may  not  be  able  to  obtain. 
A  contrary  rule  would  put  it  in  the  power  of  a  principal  obli- 
gor, or  of  one  of  the  obligors  who  may  be  disposed  to  favor 
him,  to  commit  the  grossest  frauds  upon  the  other  obligors. 
It  would  make  it  necessary,  in  every  case,  to  employ  a  third 
person  to  obtain  the  signatures,  or  for  all  the  obligors  to  exe- 
cute the  paper  at  one  and  the  same  time.    The  principle  which 
is  often  stated,  that  when  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  the  one  who  has  put  it  in  the 
power  of  such  third  person  to  occasion  the  loss  ought  to  bear 
it,  has  no  just  application  to  such  a  case,  because,  if  there  be 
no  other  reason,  the  obligee  is  put  upon  his  guard  by  the  £Etce 
of  the  paper. 

When  the  instrument  is  delivered  directly  to  the  obligee, 
the  delivery  cannot  be  regarded  as  conditional  in  respect  to 
the  party  who  makes  it,  unless  the  condition  is  made  known 
to  the  obligee.  ,  Although  the  face  of  the  paper  indicates  that 
it  was  intended  originally  that  other  persons  should  sign  it, 
the  obligee  has  a  right  to  infer  from  the  unconditional  delivery 
that  the  original  intention  has  been  relinquished  by  the  party 
who  makes  the  delivery.  If  the  delivery  is  upon  a  condition 
made  known  to  the  obligee,  his  assent  to  it  will  be  presumed 
from  the  acceptance  of  the  instrument,  and  he  will  not  be 
allowed  to  repudiate  the  condition  thus  assented  to,  and  to 
treat  the  delivery  as  absolute  and  unconditLonal.  In  MiUett 
V.  Parker^  2  Met  (Ey.)  608,  it  was  held  that  the  same  prin« 
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dple  must  be  applied  where  the  delivery  is  made  by  any  one 
of  the  obligors,  because  all  the  obligors  together  oonstitato  one 
parfyy  and  the  obligee  the  other.  But  the  rights  of  the 
obligors  are  several  and  distinct,  and  neither  is  bound  except 
60  far  as  he  has  consented  to  be.  Neither  is  bound  without  a 
delivery  of  the  instrument,  and  one  obligor  has  no  right  to 
deliver  it  for  another  without  his  authority.  And  besides,  if 
an  obligee  who  receives  an  instrument  from  one  of  the  obligon^ 
which  is  apparently  complete  and  perfecti  has  a  right  to  pre- 
sume that  all  the  obligors  have  authorised  its  deliveryi  he  has 
not  the  same  right  to  make  that  presumption  when  the  in- 
strument on  its  fEtce  is  incomplete  and  imperfect. 

It  was  further  said,  in  MiUeU  v.  Parker^  tttpra,  that  a  bond 
cannot  be  delivered  to  a  co-obligor  as  an  escrow,  becausoy 
while  it  remains  in  the  hands  of  the  obligors,  or  any  one  of 
them,  it  imposes  no  obligation  whatever,  whereas  an  escrow 
is  so  far  binding  on  the  party  who  has  delivered  it  as  such 
that  he  cannot  revoke  it,  and  the  obligee  is  entitled  to  it  when 
the  condition  is  complied  with.  But  this  assumes,  as  a  ground 
of  decision,  that  a  bond,  while  it  remains  in  the  hands  of  either 
of  the  obligors,  can  have  no  operation  whatever, — which  is  the 
very  point  of  controversy.  While  the  bond  remains  in  the 
hands  of  the  obligors,  or  any  one  of  them,  without  any  delivery, 
it  has  and  can  have  no  effect  But  a  bond  may  be  valid  thoo^ 
the  obligor  has  never  parted  with  the  possession  of  it^  if  such 
be  his  intention,  and  he  h^s  done  that  which  in  law  amounts 
to  a  delivery:  Smith  on  Contracts,  Rawle's  ed.,  11,  and  cases 
cited.  And  the  question  is,  whether  one  obligor  may  not  de- 
liver a  bond  to  another  obligor,  on  a  condition  that  it  shall 
take  effect  only  in  a  certain  event. 

It  follows  from  these  principles  that  if  the  court  had  in- 
structed the  jury  that  if  they  believed  firom  the  evidence  thai 
the  defendants  G.  S.  Powell  and  A.  J.  Ward  delivered  the 
bond  to  a  third  person  not  a  party  to  it,  or  to  one  of  the  other 
obligors,  on  condition  that  it  should  not  take  effect  as  their 
bond  unless  executed  by  Robert  W.  Powell,  such  condition 
would  not  affect  the  rights  of  the  plaintiff,  unless  it  was  known 
to  him,  when  he  received  the  bond,  the  instruction  would  have 
been  erroneous.  And  it  would  have  been  equally  erroneous 
to  instruct  the  jury  that  such  a  condition  would  not  affect  the 
rights  of  the  plaintiff  unless  known  to  him,  in  case  the  jury 
should  believe  from  the  evidence  that  the  bond  was  delivered 
by  the  said  O.  S.  Powell  and  A.  J.  Ward,  upon  the  condition 
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mentioned^  without  saying  to  whom  delivered.  For  an  in- 
ftruction  in  that  general  form  would  have  been  applicable  to 
the  case  of  a  conditional  delivery  to  a  stranger  or  to  one  of  the 
oo-obligors. 

Such  being  the  prindplee  applicable  to  the  casOy  I  come 
now  to  consider  the  instruction  asked  by  the  defendants.  It 
will  be  observed  that  the  language  used  is  "executed  on 
oonditiony"  and  not  "delivered  on  condition."  If  the  latter 
expression  had  been  employed,  the  instruction,  so  fiu:  at 
least  as  relates  to  the  defendants  George  S.  Powell  and  A.  J. 
Ward,  would  have  been  in  strict  conformity  to  the  principles 
which  govern  the  case.  In  what  sense,  then,  were  the  words 
"executed  on  condition''  employed  in  the  instruction?  In 
one  sense  a  bond  may  be  said  to  be  executed  when  it  is 
signed,  while  in  another  sense  the  execution  embraces  both 
signing  and  delivery.  The  pleas,  as  we  have  seen,  allege  that 
the  bond  was  "  delivered  on  condition."  Construing  the  in- 
struction with  reference  to  the  issues  made  up  on  these  pleas, 
and  to  which  the  instruction  was  intended  to  apply,  the  lan- 
guage of  the  instruction  ought  probably  to  be  understood  as 
referring,  not  only  to  the  signing  of  the  paper,  but  to  the  de- 
livery, which  was  a  part  of  the  execution.  And  so  it  seems 
to  have  been  understood  by  the  court  below,  which  only  pro- 
posed to  modify  the  instruction  by  adding  that  the  condition, 
in  order  to  affect  the  rights  of  tiie  plaintiff,  must  have  been 
known  to  him.  But  if  this  was  not  the  obvious  meaning  of 
the  instruction,  the  jury,  bearing  in  mind  the  issues  which 
they  were  trying,  might  well  have  placed  that  construction 
upon  it,  and  the  refusal  to  give  it  was  calculated  to  mislead 
the  jury.  And  especially  was  the  refusal  to  give  the  instruc- 
tion calculated  to  mislead  the  jury,  from  the  explanation 
which  the  court  gave  of  the  grounds  of  the  refusal,  which 
showed  that  the  court  did  not  consider  it  objectionable,  be- 
cause it  referred  only  to  the  signing  of  the  paper,  and  not  to 
its  delivery.  I^  therefore,  the  language  of  the  instruction  was 
equivocal,  the  court  should  not  have  refused  it,  but  should 
have  given  it  with  such  an  explanation  of  its  meaning  as  to 
insure  its  being  understood  by  the  jury  in  the  proper  sense, 
unless  it  was  liable  to  objection  on  the  other  ground  to  be 
hereafter  considered:  Baltimore  etc.  B.  B*  Co.  v.  Woods  &  Co.^ 
14  Oratt.  447;  Peshine  v.  Stieppenon^  17  Id.  472  [94  Am.  Dec. 
468];  Botenbaum  v.  Weeden  &  Co.,  18  Id.  785  [ante,  p.  747]. 

But  it  is  contended  that  the  instruction  was  properly  refused, 
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on  the  ground  that  it  proposed  to  eay  to  the  jury  {hat|  in  the 
case  sapposed,  they  must  find  for  ^'  the  defendants/'  meaning 
all  the  defendants,  whereas,  there  was  no  eyidence  of  a  con- 
ditional delivery  by  Jackson  B.  Powell;  and  under  the  stat- 
ute, the  verdict  and  judgment  might  be  against  him,  though 
in  fevor  of  the  other  defendants.  This  objection  cannot  be 
sustained.  The  bond  purports  to  be  the  joint  bond  of  all  the 
parties.  The  presumption  firom  the  face  of  it  is,  that  JacksoQ 
B.  Powell  intended  to  be  bound  along  with  the  other  parties 
by  whom  it  was  executed,  and  not  severally.  There  was  no 
evidence,  as  fer  as  this  bill  of  exceptions  shows,  to  conntezaot 
this  presumption.  In  this  state  of  the  case  there  waa  no 
ground  on  which  the  jury  would  have  been  justified  in  find- 
ing a  separate  verdict  against  Jackson  B.  PowelL  It  is  tfaere- 
fore  unnecessary  to  consider  the  construction  and  efibct  of  the 
provisions  of  the  code  (o.  172,  sec.  49,  and  c.  177,  sec  19)  re- 
ferred to  by  the  counsel  for  the  defendant  in  error.  BeeideSi 
if  it  was  necessary  to  take  that  view,  we  might  be  justified  in 
construing  the  words  "the  defendants"  as  referring  only  to 
the  defendants  mentioned  in  the  instruction  and  in  the  bill  of 
exceptions,  namely,  George  S.  Powell  and  A.  J.  Ward. 
I  am  of  opinion  to  reverse  the  judgment  of  the  district  court 

The  other  judges  concurred  in  the  opinion  of  Jothbs,  J. 

The  following  is  the  judgment:  — 

The  court  is  of  opinion,  for  reasons  stated  in  writing,  etc, 
that  if  the  bond  in  the  declaration  mentioned  was  delivered 
by  the  plaintiffb  in  error  (George  S.  Powell  and  A.  J.  Ward, 
either  to  a  third  person  not  a  party  to  the  said  bond,  or  to  the 
principal,  or  any  other  obligor,  upon  condition  that  the  same 
should  not  take  effect  as  their  bond  unless  the  same  should  be 
executed  by  Robert  W.  PoweU,  whose  name  is  recited  therein 
as  a  co-obligor,  then  the  said  plaintiffii  in  error  are  not  bound  by 
said  bond,  the  said  condition  not  having  been  complied  with; 
and  that  it  it  not  necessary  to  give  effect  to  the  said  conditioo 
that  the  same  should  have  been  known  to  the  defendant  in 
error  when  the  said  bond  was  delivered  to  him. 

And  the  court  is  further  of  opinion  that  if  the  said  bond  was 
delivered  to  the  defendant  in  error  on  a  condition  thai  it 
should  not  be  binding  on  the  said  plaintiffs  in  error  unless  the 
same  should  be  signed  by  said  Bobert  W.  Powell,  and  the  said 
condition  was  known  to  the  said  defendant  in  error,  then  the 
said  plaintiffs  in  error  are  entitled  to  insist  upon  the  benefit  of 
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Mid  condition^  and  the  said  defendant  in  emnr  is  not  entitled 
to  reoofver  on  tbe  said  bond. 

The  court  is  ftirther  of  opinion  that  if  the  word  *^  executed,'' 
in  the  instruction  asked  fbr  by  the  said  plaintiffs  in  error  on  the 
trial,  was  used  and  understood  in  the  sense  of  **  delivered,"  aa 
seems  to  the  court  to  be  probable,  then  the  said  instruction 
should  have  been  given  to  the  jury  as  asked,  and  without  the 
addition  proposed  by  the  court  But  if  the  meaning  of  the  said 
instruction  in  this  respect  was  equivocal,  the  jury  might  well 
have  understood  that  the  word  ^'  executed "  was  used  in  the 
said  instruction  in  the  sense  of  ^  delivered,"  and  the  court 
erred  in  refusing  the  instruction,  because  such  refusal  was  cal- 
culated to  mislead  the  jury;  and  the  court,  instead  of  refusing 
the  said  instruction,  should  have  amended  it  so  as  to  insure 
its  being  understood  by  the  jury  in  the  proper  sense,  and  to 
have  given  it  to  the  jury  as  so  amended. 

Therefore  erroneous,  and  reversed,  with  costs,  etc.;  remanded 
Ibr  new  trial,  in  conformity  with  the  principles  above  declared. 

Judgment  reversed. 

DauvnT  of  Bovd  dt  Bbobow  to  Fiooina  AnnmovAL  Simann^  B^ 
wmn  or:  See  WM  t.  BaM^  89  Am.  Bao.  607»  note  606^  wbnt  n/Qur  otMi 
are  ooUooted.  An  instnuiMiit  whidh  on  iti  faoe  indiofctw  that  it  it  not  ooni* 
fiflte,  and  that otiier ponont  an  intendad  toiigii  it^  ii  not  hinding  on  thoaa 
who  aign  it»  although  tha  oondition  may  not  hara  bean  known  to  tha  ohUgaa 
whan  it  waa  delivarad  to  him:  I^oik  t.  Fugaie,  24  Qxatt  218;  Wemttmger  t. 
JSmUh,  76  Va.  817;  MaMam  M.  S  M.  Oo.  r.  AmmO;  87  Ihd.  672;  aU  oiting 
tha  principal  oaaa.  VThan  tha  inatnimant  ia  datiTaiad  diraotly  to  tha  oUigaa, 
tha  daU^acy  cannot  be  lagardad  aa  oonditional  in  laapaet  to  tha  party  who 
aakea  it^  nnlaaa  tha  oondition  ia  mada  known  to  tha  oibUgaa:  Harrm  t.  Hat^ 
fi^  23  Gratt  778^  alao  otting  tha  principal  oaaa. 

DuTT  or  CousT  TO  BxPLAor  iHiiBvonoiis  AsoKD:  See  PtMm  t.  SUp- 
jMraoiH  M  Am.  Bao.  468,  nota  477»  whara  othar  oaaao  are  oollaotad.  Inatm^ 
tiona  calfftilatad  to  miHlaad  tha  Jniy  ara  arronaoii%  and  aboold  be  modiflad 
bythooonrt:  ffomelnt.  Co.  t.  CoAan,  20 Qiatt  816;  ITomodb t. Oirelfl^  29  Id. 
207»  both  citing  tha  principal  oaaa. 

^BB  ruxaPAL  oiai  n  DnmrciuiaHSD  in  /Vm  t.  HmmleU,  27  Giatt.  848| 
and  in  2raa4  t.  iVigpoffl^  82  Id.  608^806}  Md  ia  oommaatad  npon  in  JflBtr  t. 
J7eld(«V  S7  Id.  407. 
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Drake's  Ezboutob  v.  Ghandudl 

Itt  0SAR4JI.  Ml] 

TitWT  nw  TJmjKT  D  PuBflSD  ST  Cbamqu  ot  Fosm^  im  » 
bond  0zeoQtod  by  three  pewone  for  a  loan  el  monaj  el 
ii  eabeecmeatly  enpereeded  l^  a  new  bond  lor  the  emmmt  of 
bond,  prinoipal  end  intenet^  whieh  new  bond  ii  eigBed  by  two 
etnogera  to  the  fonner  bond,  ee  prinoipeli^  end  l^one  of  tlia 
ebligoffi,  eeeore^. 

Debt,  brought  by  Drake's  ezecator  against  O.  IL  Chandler^ 
James  M.  Apperaon,  and  William  C.  Codke,  on  a  bond  in 
which  they  were  obligors  with  R.  B.  Chandler,  deceased,  who 
signed  himself  as  security.  The  defendants  pat  in  two  pleaa 
of  nsoryy  to  the  latter  of  which  the  plaintiff  demnrred,  and  the 
demurrer  was  sustained.  On  the  first  plea,  issue  was  joined. 
The  parties  submitted  the  whole  question  of  law  and  fad  to 
the  court  The  facts  relied  on  as  constituting  the  usury  were, 
that  the  bond  sued  on  was  for  the  amount  of  two  bonds  which 
Robert  A.  Chandler  and  others  had  executed  to  Robert  Drake. 
One  of  these  bonds  was  executed  by  R.  A.  Chandler,  R.  B. 
Chandler,  and  B.  Gkrlick,  the  consideration  being  money 
loaned  at  a  usurious  rate  of  interest  The  drcnit  court 
gave  judgment  for  the  plaintiff,  which  the  district  court  on 
appeal  reversed,  and  Drake's  executor  thereupon  obtained  a 
writ  of  error  to  this  court 

Branehj  for  the  appellant 

Oregary  and  Taylcr^  for  the  appellee. 

By  Court,  Rivbs,  J.  The  inquiry  in  this  case  is  wliether 
there  has  been  such  a  substitution  of  a  new  security  for  an 
old  one  that  was  tainted  with  usury  as  to  make  it  equally 
void  with  the  old  one,  and  subject  it  to  the  same  defense. 
The  general  principle  is  a  famUar  one,  and  is  thus  clearly 
stated  in  Walker  v.  Bank  of  WaghingUm^  8  How.  62:  **  The 
mere  change  of  securities  for  the  same  usurious  loan  to  the 
same  party  who  received  the  usury,  or  to  a  person  having  no* 
tice  of  the  usury,  does  not  pui^  the  original  illegal  ocmaidera- 
tion,  so  as  to  give  a  right  of  action  on  the  new  security. 
Every  subsequent  security  given  for  a  loan  originally  usuri* 
ous,  however  remote  or  often  renewed,  is  void."  This  doo» 
trine,  however,  does  not  apply  where  third  persons,  strangers 
in  whole  or  part  to  the  original  security,  intervene,  and  for 
motives  peculiar  to  themselves  and  unaffected  by  the  usurioua 
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consideration,  supersede  or  supplant  it  by  a  new  obligation  of 
their  own  creation.  To  which  class  shall  we  refer  the  bond 
which  is  the  subject  of  this  suit?  Is  it  the  mere  substitution 
between  the  same  parties  of  a  new  bond  in  the  place  of  one 
void  for  usury,  and  therefore  open  to  the  same  defense?  or  is 
it  a  totally  new  and  different  obligation  of  third  persons,  and, 
though  aridng  out  of  the  original  illegal  contract,  thereby 
purged  of  this  taint? 

Let  it  be  conceded  that  the  one-thousand-dollar  bond  of  R 

A.  Chandler  and  R.  B.  Chandler  was  void  for  usury,  and  formed 
part  of  the  consideration  of  the  bond  in  this  record  and  the  sub- 
ject of  this  suit.  Such  a  concession,  I  think,  is  due  to  the 
evidence  in  this  cause;  but  here  it  is  noticeable  that  the  re- 
newed bond  is  given  neither  by  R.  A.  Chandler  (for  he  was 
dead)  nor  by  R.  B.. Chandler  as  a  principal  obligor.  On  the 
contrary,  R.  B.  Chandler,  the  survivor,  prevails  on  strangers 
to  the  old  bond  to  lift  it  by  an  obligation  of  their  own,  x>n  which 
he  goes  as  security.    How  can  such  an  act  on  the  part  of  R. 

B.  Chandler,  one  of  the  original  obligors  in  the  old  bond,  be 
reasonably  construed  but  as  a  voluntary  waiver  on  his  part  of 
the  statute?  The  statement  of  the  appellee's  counsel  in  a  writ- 
ten argument  that  has  been  laid  before  us  goes  far  to  favor 
this  construction.  We  are  informed  that  of  the  new  obligors^ 
O.  M.  Chandler  was  the  only  son,  and  Apperson  and  Cooke 
were  the  sons-in-law,  of  R.  B.  Chandler;  and  that  the  new 
transaction  was  a  feimily  arrangement  by  which  the  debt  was 
lifted  from  the  aged  father,  and  assumed  by  those  who  would 
be  his  heirs,  and  destined  soon  to  succeed  to  his  property  and 
their  inheritance.  It  is  therefore  very  much  as  if  R.  B.  Chand- 
ler had  paid  the  debt,  and  then  united  with  his  children  in 
borrowing  of  Drake  the  money  thus  paid;  in  which  case  no 
one  can  doubt  that  the  new  transaction  would  be  free  of  usury. 
The  actual  contract  is  closely,  and,  as  it  seems  to  me,  pur- 
posely, assimilated  to  this.  The  recital  in  the  bond  is,  that  it 
was  for  '^  this  amount  borrowed  of  Robert  Drake "  by  these 
parties. 

This  view  of  this  transaction  is  abundantly  sustained  by  au- 
thority. Comyn  on  the  Law  of  Usury,  page  186,  admits  that 
''  where  third  persons  are  mixed  up  with  the  new  transaction^ 
the  courts  regard  it  with  a  favorable  eye.  Thus  where  a  man 
makes  a  usurious  agreement,  and  gives  a  bond,  and  after- 
wards by  a  subsequent  agreement  gives  a  new  bond  for  the 
•um  lent  to  I.  S.,  to  whom  the  lender  owes  so  much,  in  satisfao* 
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tion  of  his  debt,  this  last  bond  is  not  voidable  under  the  stat- 
ute: Regina  v.  Sewel^  7  Mod.  118.  And  so  where  A,  for  a  usu- 
rious consideration,  had  given  his  promissory  note  to  B,  who 
transferred  it  to  0  for  a  valuable  consideration,  without  any 
notice  of  the  usury,  and  A  afterwards  gave  his  bond  to  C  for 
the  amount  of  the  note,  the  court  of  king's  bench  held  that 
this  bond  was  not  vitiated  by  the  original  usury  to  which  C 
was  no  party:  CvJthberi  v.  Haley ^  8  Term  Rep.  890." 

A  decision  of  Lord  Eenyon,  G.  J.,  in  Hvlme  v.  Twmer^  4 
Esp.  11,  is  very  pertinent  to  the  case  at  bar.  There  the  payee 
of  a  note  given  for  a  usurious  'sonsideration  arrested  the  ma- 
ker, and  to  procure  his  liberation  a  third  person  joined  the 
maker  of  the  note  in  another  note  for  the  amount  of  the 
debt;  and  the  chief  justice  said  he  ^'  was  clearly  of  opinion 
that  the  consideration  of  the  first  note  couI4  not  be  questioned 
in  an  action  on  the  second,  unless  it  could  be  shown  that  it  was 
a  colorable  shift  to  evade  the  statute,  devised  when  the  money 
was  originally.  lent  and  the  first  note  granted." 

The  case,  in  our  own  reports,  of  SUme  v.  Smithy  6  Hun£  641, 
is  very  similar  to  the  foregoing  case.  Ware,  a  debtor  of  Charles 
Smith,  and  an  execution  creditor  of  William  G.  Stone,  pre- 
vailed on  the  last,  in  consideration  of  forbearance,  to  procure 
of  his  father  as  principal  a  bond  with'  security,  etc.,  to  Charles 
Smith  for  Ware's  debt,  and  in  such  adjustment  to  allow  Ware 
fifteen  per  cent  on  Stone's  debt  to  him.  It  was  held  that  the 
defense  of  usury  would  not  lie  against  this  third  party,  Charles 
Smith,  who  knew  nothing  of  the  usurious  agreement  between 
Ware  and  Stone.  To  the  same  effect  is  the  case  of  Law  v.  Suihr 
trlandj  6  Gratt.  857.  Two  friends,  at  the  instance  of  Suthe> 
land,  and  for  his  accommodation,  had  interchanged  notes,  and 
by  the  sale  of  them  raised  money  for  him  and  remitted  the 
proceeds  to  him  to  relieve  him  of  a  pressing  embarrassment; 
whereupon  Sutherland,  to  save  them  harmless,  executed  a 
bond  to  them  for  the  amount  of  their  bonds,  and  secured  the 
same  by  a  deed  of  trust.  It  was  held  that  the  bond  and  deed 
aforesaid  of  Sutherland  were  unaffected  by  usury. 

So,  again,  in  a  Connecticut  case,  — WalUn  v.  WM^  6  Conn. 
154, — a  similar  principle  was  announced.  A  took  the  promie- 
eory  note  of  B  on  a  usurious  consideration,  and  afterwards,  in 
pursuance  of  an  agreement  between  them,  B  substituted  the 
bond  of  C,  procured  from  C,  in  consideration  of  B's  promising 
to  pay  him  the  amount  thereof  which  B  in  &ct  paid.  It  was 
held  that  this  transaction  amounted  to  a  voluntary  waiver  of 


Jan.  1868.]  Trim  v.  Commonwealth.  765 

the  statute  by  B,  and  that  such  bond,  executed  on  a  new  con* 
Bideration,  and  with  no  design  in  any  oue  to  evade  the  statute, 
was  valid.  In  his  opinion  in  this  case,  Hosmer,  C.  J.,  said: 
''It  may  be  considered  an  established  principle  that  whenever 
a  man,  whether  the  surety  or  a  stranger,  receives  the  amount 
of  the  usurious  note  from  the  debtor  that  the  usury  is  purged, 
and  that  the  new  note  is  valid,  unless  such  an  arrangement 
was  made  with  an  intent  to  defeat  and  defraud  the  statute.'' 

This  citation  of  authority  bears  me  out  in  the  conclusion 
that  this  bond  of  strangers  to  the  old  one  stands  on  a  very 
different  footing  from  a  renewal  or  substitution  by  B.  B.  Chand- 
ler in  character  of  principal.  So  far  as  the  old  note  entered 
into  the  consideration  of  the  new,  its  usurious  taint  was,  in 
the  language  of  these  authorities,  purged  thereby;  and  R.  B. 
Chandler,  in  shifting  his  position  from  that  of  principal  to  that 
of  security,  and  substituting  new  parties  to  his  old  obligation, 
must  be  taken  as  waiving  for  himself  and  others  the  benefit  of 
the  statute,  so  far  as  it  applied  to  his  original  agreement.  For 
these  reasons,  the  circuit  court  did  not  err  in  sustaining  the 
demurrer  to  the  second  plea,  and  in  giving  judgment  for  the 
debt;  wherefore  the  judgment  of  the  district  court  must  be 
reversed,  and  that  of  the  circuit  court  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Brvxs,  J. 

Judgpnent  of  the  district  court  reversed. 

UsoBT  nr  TBAiraAonoN  Ayowb  8uBS»)nxHT  SsouBims  wbsn:  See  PHbt 
T.  LyoM  Bcuii,  88  Am.  Deo.  968^  note  371»  when  other  oesee  an  ooUeoted. 
Rwery  mbaeqaent  Moarity  given  for  a  loan  originaUy  umurioiu,  however  re- 
mote or  often  removed,  is  void:  Oqfitum  v.  Miller,  26  Gratt  701,  oiting  the 
principal  case.  Bat  a  new  note  made  by  a  difiEerent  person  is  purged  of  tha 
usury,  unless  the  transaction  was  intended  merely  to  evade  the  statute:  0(ff'' 
man  v.  Miller,  26  Id.  701;  Keekk^  v.  Union  Bank  qf  Wineheeter,  79  Va.  464^ 
both  citing  the  priadpal  case. 


Tbim  V.  Commonwealth* 

[IS  Obaitak,  968^] 
Whkbb  PliiBOHnt  Went  with  Oihkbs  to  Shobt  Distanoi  ibom  Plaob 
where  they  committed  murder  and  robbery,  and  remained  there  while 
the  crimes  were  being  committed,  and  the  goods  taken  were  brought  to 
the  place  where  he  was,  and  some  of  them  were  afterwards  found  in  the 
possession  of  his  wife,  it  is  for  the  jury  to  decide,  upon  proof  of  these 
facts,  whether  he  was  constructively  present,  aiding  and  abetting  in  the 
murder  committed;  and  if  they  find  him  guilty,  the  appellate  court  wiO 
not  set  aside  the  verdict  and  grant  him  a  new 
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WhKBX,  on  TbXAL  lOB  MUBDBB,  DUBIHO  RlOna  or  OOUBT,  JUBT  IB  OlMi- 

MiRKD  TO  SHiHznr  who  U  Bwom  to  keep  them,  and  he  goes  oat  with 
part  of  the  jniy,  learing  the  other*  in  the  jury-room,  with  the  door  looked 
or  doaed,  with  hia  depaty,  who  waa  not  awom  to  keep  them,  thia  ia  ool 
miaornidnet  of  the  Jury  for  whioh  the  oonrt  wiU  grant  the  aeeoaed  n  new 
trial 

Ihdictmsnt  for  murder.    The  fitcts  are  stated  in  the  opinioo. 

JfoUory,  for  the  priaoner. 
Attorney-General^  for  the  commoinrealth. 

By  Court,  Jotnbs,  J.  The  plaintiff  in  error  was  indloled 
jointly  with  Eemp  and  others,  whose  case  has  jnst  been  de> 
cided,  hot  tried  sepamtely.  He  moved  to  quash  the  indict- 
ment, on  the  same  grounds  on  which  a  like  motion  was  made 
in  that  case,  and  for  the  reasons  stated  in  that  case  this  motion 
was  properly  overruled. 

After  the  verdict  was  rendered,  a  motion  was  made  for  a 
new  trial  on  two  grounds:  1.  That  the  verdict  was  against  the 
law  and  the  evidence;  2.  The  misconduct  of  the  jury.  No 
question  has  been  made  in  reference  to  the  law  applicable  to 
the  facts,  and  the  first  ground  must  be  considered  with  reftr- 
ence  to  the  evidence  alone. 

It  was  clearly  proved  that  the  deceased  was  murdered  in 
the  night,  and  his  store  robbed  at  the  same  time.  The  plain* 
tiff  in  error  confessed  that  he  was  one  of  the  party  who  robbed 
the  store.  He  stated,  however,  that  he  did  not  go  to  the  store,  but 
stopped  about  two  hundred  yards  off;  that  he  remained  there 
until  the  other  parties  returned  with  the  goods;  that  he  re- 
ceived his  share  of  the  goods;  that  while  he  was  there  he  heard 
two  guns  fire  (it  was  proved  that  two  guns  were  fired  at  the 
store  at  the  time  of  the  murder),  and  that  he  did  not  ^^go  in,^ 
because  he  ''  was  afraid  there  would  be  some  harm  done." 
Part  of  the  stolen  goods  were  found  in  the  possession  of  the 
prisoner's  wife. 

Now,  when  several  persons  are  concerned  in  the  commissioa 
of  a  felony  or  other  unlawful  act,  and  in  the  execution  of  the 
common  purpose  any  one  of  them  commits  a  murder,  al!  who 
are  present  aiding  and  abetting  in  the  unlawful  purpose  are 
guilty  of  the  murder:  1  Wharton's  Grim.  Law,  sec.  127;  1  Rqs> 
sell  on  Crimes,  29.  And  it  is  not  necessary,  in  order  to  make 
a  party  liable,  that  he  should  be  actually  and  immediately 
present  at  the  commission  of  the  offense.  If  he  co-operates 
in  the  execution  of  the  common  purpose  by  watchii^(  at  a 
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proper  distance  to  prevent  eurprise,  or  the  like,  or  if,  with  the 
intention  of  giving  aseistance,  he  remains  near  enoagh  to  afford 
it  if  the  occasion  for  it  should  arise,  he  is  constructively  pres- 
en%y  and  is  equally  guilty  with  those  who  are  actually  present 
and  do  the  act:  1  Wharton's  Crim.  Law,  sec.  124;  1  Russell 
on  Crimes,  27. 

It  was  for  the  jury  to  say,  upon  the  confession  of  the  pris- 
oner and  the  other  evidence,  a  part  of  which  only  I  have  men- 
tioned, whether  the  plaintiff  in  error  was,  according  to  these 
principles,  constructively  present,  aiding  and  abetting  in  the 
murder  which  was  actually  committed  by  some  one  or  more 
c£  the  others.  By  their  verdict  they,  in  effect,  found  that  he 
was,  and  we  cannot  say  that  the  evidence  was  plainly  insuf- 
ficient to  warrant  that  finding,  so  as  to  entitle  the  plaintiff  in 
error  to  a  new  triaL 

The  facts  in  relation  to  the  other  ground  assigned  for  a  new 
trial  are,  in'  substance,  that  the  trial  occupied  but  one  day; 
that  the  court  took  a  recess  for  dinner,  and  before  doing  so 
committed  the  jury  to  the  charge  of  the  sheriff,  who  was  duly 
sworn  and  charged  by  the  court,  though  his  deputy  was  not 
Bwom,  to  take  charge  of  the  jury;  that  while  the  sheriff  had 
the  jury  so  under  his  charge  in  a  jury-room,  he  took  three  of 
the  jurors,  at  their  request,  to  their  conveyances,  about  a  hun- 
dred yards  off,  to  get  their  provisions;  that  when  they  got 
their  provisions  he  went  immediately  back  with  them  to  the 
jury-room;  that  when  he  took  the  three  jurors  from  the  jury- 
room  he  left  the  rest  behind  in  charge  of  his  deputy;  that  after 
taking  those  three  back  to  the  jury-room,  the  sheriff  took  four  of 
the  jury  to  the  tavern,  about  one  hundred  yards  off;  that  two  of 
them  seated  themselves  at  the  dinner-table,  and  the  other  two 
were  in  the  act  of  doing  so,  when  the  judge,  who  was  at  the 
table,  ordered  the  sheriff  to  take  them  back  to  the  jury-room, 
which  was  immediately  done;  that  they  did  not  remain  at  the 
table  more  than  half  a  minute;  that  on  both  occasions  the 
jurors  who  were  absent  from  the  jury-room  were  always  in 
the  presence  and  under  the  eye  of  the  sheriff,  and  held  no 
communication  with  any  one  else;  that  while  the  four  jurors 
were  absent,  the  others  were  in  the  jury-room  in  charge  of  the 
deputy  sheriff;  that  the  door  was  closed,  and  that  no  person 
had  any  communication  with  them  during  the  absence  of  the 
sheriff. 

It  is  well  settled  that  where  some  of  the  jurors  separate 
from  the  rest  for  an  innocent  purpose,  being  accompanied  by 
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an  offiqeri  while  the  others  aie  left  in  charge  of  another  officer, 
both  officers  being  duly  sworn  and  charged  to  keep  the  jury, 
the  separation  will  not  vitiate  the  verdict:  Tlhonuu^9  Com^  2 
Va.  Cas.  479;  see  7ftompfon'«  Cam^  8  Oratt  637.  And  this 
is  in  accordance  with  every  day's  practice.  The  qnestioQ 
therefore  is,  whether  it  was  indispensable  in  this  case  that  the 
deputy  sheriff  as  well  as  the  sheriff  should  be  specially  sworn 
to  keep  the  jory. 

In  Bennetf$  C<u$^  8  Lei{^  746|  it  was  held  by  the  general 
court  thati  though  it  is  prqper  that  the  sheriff  should  always 
be  sworn  to  keep  a  jury  committed  to  his  charge,  according 
to  the  common  practice,  it  is  not  indispensable,  it  being  the 
duty  of  the  sheriff  ex  officio  to  keep  the  jury  when  committed 
to  his  charge  by  the  court  The  same  must  be  true  oi  a 
deputy  sheriff.  And  so  I  think  that,  on  the  same  principle, 
where,  as  in  this  case,  a  sheriff  is  specially  sworn  and  charged 
to  keep  the  jury,  it  is  not  indispensable  that  a  deputy,  whcHn 
he  calls  to  his  assistance,  should  be  specially  sworn.  A  con- 
trary doctrine  would  imply  a  suspicion,  which  ought  not  to  be 
indulged  against  a  public  officer  engaged  in  tbe  discharge  of 
his  appropriate  duty,  and  might  lead  often  to  great  inoonve* 
nience  without  any  compensating  advantage. 

Moreover,  the  jurors  who  were  left  by  the  sheriff  were,  on 
both  occasions,  left  by  him  in  the  jury-room.  On  the  last 
occasion  the  door  of  the  jury-room  was  locked.  It  does  not 
appear  whether  it  was  or  not  locked  on  the  first  occasion, 
though  it  may  fieiirly  be  presumed  that  it  was  dosed,  if  not 
locked.  Now,  it  must  often  happen  that  some  of  the  jurors 
will  be  left  in  the  jury-room  for  a  short  time  while  others  are 
absent  for  necessary  purposes,  in  company  with  an  officer. 
This  is  unavoidable  where  only  one  officer  is  present.  The 
jurors  in  such  a  case  are  still  in  the  custody  of  the  officer, 
who,  though  absent  firom  them  for  tlie  time,  maintains  his 
custody,  and  secures  the  substantial  object  of  the  law  by  shut- 
ting them  up  in  the  jury-room.  Why  may  not  the  shoiff, 
while  he  thus  maintains  his  charge  and  custody,  have  his 
deputy  at  the  door  of  the  jury-room,  or  even  inside  of  the 
room,  to  see  that  the  jurors  do  not  leave,  or  that  the  door  is 
kept  shut,  even  though  it  were  indispensable  that  a  sheriff  or 
deputy  sheriff  charged  with  the  custody  of  a  jury  should  be 
specially  sworn?  That  is  substantially  what  was  done  in  this 
case.  The  sheriff  no  doubt  supposed  that  he  had  a  right  to 
do  so;  he  had  no  intention  of  relinquishing  his  own  custody; 
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ha  honestly  designed,  thiongh  his  deputy,  the  more  certainly 
to  maintain  his  custody,  and  every  purpose  of  the  law  has  been 
accomplished.  We  should  go  (ar  beyond  any  former  case  in 
this  court,  or  the  general  court,  if  we  should  hold  the  verdict 
to  be  vitiated  under  such  droumstances.  This  is  not  at  all 
hiconsistent  with  what  was  held  in  Warmle]^$  Cam^  8  Gratt 
712  [66  Am.  Dec.  162].  The  jury  in  that  case  were  taken 
out  of  the  jury-room  and  to  the  house  of  a  dtisen  in  the 
neighborhood.  The  sheriff  in  effect  abandoned  his  custody 
of  fhem  by  going  into  another  part  of  the  house,  and  leaving 
Chem  in  the  company  of  several  other  persons,  and  not  in 
charge  of  a  deputy. 

Upon  the  whole  case,  I  think  there  is  no  enor  in  the  judf- 
ment,  and  that  it  ought  to  be  aflSrmed. 

The  other  judges  coneuned  in  the  cpinion  of  JovriBi  X 

Judgment  affirmed. 

hJOOQ  Mjn  AMBToa  Okoo,  What  Oumsiiwi'M:  8m  Oommigkif  ▼• 
iMH^  eo  Am.  D0O.  170^  note  S78)  ffmOku  v.AM^SS  U.  617;  StaHr.Oi^ 
irdK  SI  U.  809,  noteSTS^  whirs  this  nbJMt  it  dlioMwd  at  kngih. 

Maocnrppor  of  Jumv  as  Qbooitd  voa  Niw  Thals  8m  MelkmUk  v« 
MelkmUit  M  Am.  Dm.  406^  Dolt  411^  whne  sUmt  Mm  sm  ftriltiTH^i  Stm 
faB  V.  iOdWl  8S  U.  711»  noli  71IL 
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Cunningham  v.  Squibvi. 

MAT  Bbvisw  urov  OnmiMUBi 
SurMEViaoiM  in  the  nMttor  of  a  oontatfcad  •liwtion,  m  tiw  boaid  in  aid 
natter  ii  an  *' inferior  tribunal,''  and  the  court  of  i^peels  will  not  grMi 
a  writ  of  prohibitum  to  prevent  it  from  so  doing. 
BoABD  or  SuFEBvmoBS  D  '^LnmioB  •TuBUHii.,''  wiTHDr  Ksamva  ov 
Cujin'tTU'riov  giving  the  eirouit  court  jnriediotion  to  review  npon 
UoraH  the  proceedingi  of  ■ooh  tribonala.  It  is  eo  in  the  atricteei 
having  a  newly  created,  limited,  and  special  jnrisdiotion  from  which  ae 
i^peal  is  allowed  by  statute,  nor  writ  of  error  by  the  oommnn  law,  and 
not  being  a  common-law  coort^  nor  proceeding  according  to  the  oommoa 
law,  yet  determining  in  a  somniary  way  the  most  in^ortsat  rji^ts  and 


BuKiBt  ov  OxBoon  Ooust  OH  OBSsaaLkML  to  Bbtisw  Aomnr  ov  Boann 
ov  SunsviBans  will  be  coRccted  en  review  hy  the  coort  of  appeals. 
Btatnte  making  msohitionB  of  sapsrvisors  conchuive  has  no  ref aranoe  te 
the  court  having  jurisdiction  to  review  their  proceedingL 

Abtiolb  6y  BectUm  6,  of  the  oonBtitation  under  dieonBinon 
reads  as  fidlows:  ^^  The  drctiit  court  shall  haye  the  supervisioii 
and  control  of  all  proceedings  before  justices  and  other  inforior 
tribunals,  by  ma/ndarnuB^  prohibitionf  or  en^torari."  The  opin- 
ion states  the  case. 

H.  BnvMkonj  for  the  petitioner. 

R.  F.  Fleming^  for  the  defendant 

B7  Court,  Brown,  President  This  is  an  applioatior  bj 
Cunningham  to  this  court  for  a  writ  of  prohibition  to  the  dr- 
eoit  oourt  of  Braxton,  to  prohibit  that  oourt  from  sunnrvisiDg, 

790 
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by  meanB  of  certiorari^  the  action  of  the  board  in  the  matter  of 
a  contested  election  for  clerk  of  said  circuit  conrt  The  appli« 
cation  is  based  upon  a  suggestion  in  writing  supported  by  affi- 
davit. Squires  appeared  by  attorney,  and  waived  notice  and 
a  rule  niri^  and  contested  the  motion  upon  its  merits. 

For  the  application  it  was  contended  that  the  board  of  super- 
visors was  not  an  inferior  tribunal  within  the  meaning  of  the 
constitution,  article  6,  secti<m  6.    And  that  even  if  it  was  such 
Inferior  tribunal,  stiU  the  circuit  court  had  no  supervision  or 
control  of  its  proceedings  by  eertiarari  or  otherwise,  because  by 
the  seventh  article,  fourth  section,  of  the  constitution,  the  super- 
visors are  the  judges  of  the  election,  qualifications,  and  returns 
of  their  own  members  and  of  all  county  and  township  officers. 
As  examples  of  inferior  tribunals  to  which  a  certiorari  lay  at 
the  common  law,  the  following  may  be  instanced  in  England; 
the  court  leet,  the  quarter  sessions,  the  Old  Bailey,  the  sessions 
of  the  city  of  Rochester,  two  justices  authorized  by  statute  to 
appoint  overseers  of  the  poor,  justices  in  eyre,  justices  of  jail, 
justices  of  a  county  palatine,  the  college  of  physicians  having 
a  special  power  by  statute  to  impose  fines,  etc.,  justices  of  the 
peace,  etc.,  even  in  those  cases  in  which  they  are  empowered 
by  statute  finally  to  hear  and  to  determine;  commissioners  of 
sewers,  the  courts  of  the  cinque  ports,  the  grand  sessions  and 
other  courts  in  Wales,  the  city  courts  of  London  and  Middle- 
sex, justices  of  assise,  orders  of  conviction  on  the  conventicle 
act,  22  Car.  II.,  c.  1,  and  orders  on  appeal  firom  scavenger's 
rate,  orders  of  bastardy,  an  inquisition  taken  before  the  sheriff 
under  a  private  act  of  Parliament:  2  Bac.  Abr.  163. 

Examples  of  like  inferior  tribunals  in  the  several  states  of 
the  Union  are  too  numerous  and  diverse  to  mention,  such  as 
commissioners  of  highways  in  New  York:  People  v.  Van  AUtyne^ 
82  Barb.  132;  quarter  sessions  in  Pennsylvania  in  laying  out 
highways:  RuJUman  v.  Commonwealth^  6  Binn.  24;  Buchmyer 
V.  Dubs,  5  Id.  29;  Baltimore  Turnpike  Caee^  5  Id.  482;  the 
courts  of  sessions  in  Maine  in  laying  out  roads:  BcUh  Bridge 
&  T.  Co,  V.  Magouaij  8  Me.  292;  the  court  of  common  pleas 
acting  under  the  statute  for  the  support  and  regulation  of 
mills:  Commonwealth  y,  EUiSj  11  Mass.  462;  the  county  court 
in  North  Carolina:  Anonymous^  1  Hayw.  303;  justices'  court 
for  trial  of  negroes  for  felony  under  statute  in  Tennessee: 
Bob  V.  State^  2  Yerg.  173;  and  justices'  court  under  act  for 
punishment  of  riots,  etc.,  in  Virginia:  Maehaboy  v.  Common- 
wealthy  2  Va.  Cas.  269.    A  tribunal  which  is  not  a  common- 
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law  ooort^  which  does  not  proceed  according  to  the  courae 
of  the  common  law,  a  newly  created,  limited,  and  special 
jurisdiction  from  which  no  appeal  is  allowed  by  statute,  nor 
writ  of  error  by  the  commcm  law,  yet  determining  in  a  sum- 
mary way  the  most  important  rights  and  franchises,  both  as 
respects  the  people  and  private  persons,  is  and  cannot  be  other- 
wise than  an  inferior  tribunal  in  the  strictest  sense  of  the  word. 
The  board  of  supervisors  is  just  such  a  jurisdiction,  and  there- 
fore most  unquestionably  an  inferior  tribunal  within  the  very 
letter  of  the  constitution;  and  aU  the  reasons  and  necessity 
which  exist  tor  the  supervision  and  control  of  inferior  tribunals 
by  the  court  of  king's  bench,  England,  equally  exists  in  this 
case,  and  is  equally  within  the  reason  and  intent  of  the  consti- 
tution,  so  that  the  said  board  is  no  less  within  the  sinrit  than 
the  letter  of  the  constitution  giving  the  supervision  and  con- 
trol thereof  to  the  circuit  court  In  the  case  of  Ifocto&oy  v. 
CimimonweaUkj  2  Va.  Cas.  268,  the  general  court  held  ^that  it 
is  a  general  rule,  well  establishedi  that  in  cases  befiore  justices 
of  the  peace,  orders,  summary  proceedings,  and  trials  befcra 
newly  created  jurisdictions,  who  proceed  not  according  to  the 
course  of  the  common  law,  and  where  the  parfy  cannot  have 
a  writ  of  error,  he  shall  have  a  eertiarari.  And  in  Chro&nvdi  v. 
BfMrweUf  1  Ld.  Raym.  469,  Holt,  C.  J.,  said  "he  agieed  that 
the  plaintiff  cannot  have  a  writ  of  error  because  it  [the  college 
of  physicians]  is  a  court  newly  instituted,  empowered  to  pio- 
ceed  by  methods  unknown  to  the  common  law,  as  there  is  no 
need  to  say  icbo  conriderahMn^  etc.,  but  only  qw>d  solvate  etc.'' 
He  compared  it  to  convictions  before  justices  of  peace  out  of 
sessions,  upon  which,  though  error  does  not  lie,  yet  a  certiorari 
does  lie,  for  it  is  a  consequence  of  all  jurisdictions  to  have  their 
proceedings  returned  here  (L  e.,  in  the  king's  bench)  by  eertifh 
rari  to  be  examined:  See  Long'i  Com,  2  Cro.  Elix.  489;  Wtng^ 
field  V.  CrenehaWf  8  Hen.  A  M.  253;  Commanwealih  v.  EUie,  11 
Mass.  466;  RuMman  v.  OcmmonweaUh^  5  Binn.  27;  Baliimore 
Turnpike  Caee^  5  Id.  483;  People  v.  Van  Aletyne^  82  Barb.  134; 
WaUy  V.  Kennedy^  2  Yerg.  555  [24  Am.  Dec.  511].  The  latter 
case  was  weU  considered  and  discussed,  and  held  that  certiorari 
lay  to  the  verdict  and  judgment  of  justices'  court  sentencing  a 
negro  to  be  hanged  for  murder,  where  no  writ  of  error  nor  appeal 
lay.  To  the  action  of  the  board  of  supervisors  no  writ  of 
error  lies,  and  no  appeal  has  been  allowed  by  statute,  and 
therefore  by  the  common  law  a  certiorari  would  lie  on  such 
ease.    But  the  constitution  has  not  left  it  to  the  <y>mTnffn  law 
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«v  jadicial  determination;  it  has  been  given  in  ezprees  tenna 
to  the  (drcoit  court  to  supervise  and  control  the  proceedings  of 
all  inferior  tribunals.  Nor  is  the  supervisory  and  controlling 
power  in  the  drouit  courts  inconsistont  with  the  power  and 
duty  in  the  board  of  supervisors  to  adjudge  and  determine  the 
election,  qualifications,  and  returns,  eto.  But  on  the  contrary, 
they  must  be  taken  together,  are  consistent  and  proper  and 
the  supervisory  power  necessary  to  keep  the  former  from  lia- 
bility to  abuse  and  error. 

I  think,  therefore,  that  the  application  for  prohibition  should 
be  refused;  and  since  nothing  appears  to  show  that  the  cause 
before  the  circuit  court  is  not  a  proper  one  on  its  merits  to  be 
examined  there  on  the  writ  of  eertiorari^  that  court  should  be 
left  to  determine  the  matter  of  controversy  on  ite  merite,  sub- 
ject to  review  by  this  court,  if  it  errs  in  the  matter.  The 
thirty-third  section  of  chapter  100,  acte  of  1868,  has  been  re- 
ferred to  as  showing  the  conclusiveness  of  the  resolution  of 
the  board  of  supervisors  in  all  courts,  ete.,  but  that  can  have 
no  reference  to  the  court  supervising  the  case  any  more  than 
any  other  judgment  appealed  from  can  conclude  the  appellate 
court 

William  A.  Harbison,  J.,  concurred  in  the  result,  but  ex« 
pressed  no  opinion  further. 

Thomas  W.  ELlbbisoiv,  J.,  dissented,  but  gave  do  opinion. 

Writ  denied. 

Acis  or  BoAD  Ctemmaioiisis  Who  Act  JunnsiKLT  are  praperij  revieiw* 
th^hymihmH:  LongfOowr.  QMini£y,  48  Am.  Bao.  S2S. 

Oboiobar],  whki  laBUBS^  JOTD  m  PBOvnrGB  QxraaALLT:  8m  iferecin 
V.  People,  85  Am.  Bao.  668;  Jadteon  r.  People,  TJ  Id.  401;  MaUer  qflnmUk, 
60 Id.  86;  Herym ▼.  Bigge,  80 Id.  886;  OrandaUY,  Baam,  01  Id.  451. 

CnnnaAai  to  Boabd  or  Supkbvxbobs:  See  oote  to  Duggem  ▼.  MeChmder, 
IS  Am.  Dm.  586^  where  the  difEurent  tribmiel^  boardii  or  pereona  to  whom 
tlda  writ  wiUiaene,  are  aet  oat.  See  alao  note  to  Jf(^or  t.  Jforpon,  18  Id.  288. 

Tbm  ruxoiPAL  OASi  D  oirsD  in  Board  ^  Bwpordeore  v.  MkUmm,  4  W.  Va. 
80^  where  it  waa  held  thai  mcmdamiMe  waa  not  the  proper  proceeding  by 
which  to  reriew  the  acta  of  a  board  of  aaperriaora  relating  to  mattara  within 
tiiflir  power;  that  errora  committed  by  them  ahoold  be  reviewed  upon  eer* 
ihrarL  The  board  of  anpennaoni  is  an  "  inferior  tribunal  **  to  review  whoae 
aeta  certfoiwf  ui  the  proper  remedy:  Burie  r,  BttpervieorOf  4  Id.  874.  Where 
the  inferior  tribonal  proceeds  in  a  snmmary  manner,  not  according  to  the 
conzae  of  the  common  law,  and  where  there  ui  no  appeal,  the  court,  in  review- 
ing ita  proceedings  1^  certiorari,  wiU  oonaider  other  than  jnrisdictiooal  quae* 
tioos:  Poe  t.  Maekkm  WaHte,  84  Id.  521;  Board  qf  EdmooOtm  t.  Hopkkee,  10 
14.88. 
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PiEBor  V.  Hedbiok. 

FlBOL  Avrmomm  «o  Snv  Nom.  — Wben  an  agent  haa  baen  ampbygi 
to  aetUa  a  eonUwafay,  and  to  aign  tha  namfle  of  hia  prineipal  and  a»> 
jtbar  to  bonda  for  the  aetUament  of  tha  oontrovany,  if  tiia  agoiit  anttlaa 
the  oontrovaray  and  aigxia  thoae  names  to  a  promiaaoiy  note  given  tbenin. 
it  ia  binding  upon  hia  prindpaly  as  the  tetUement  was  the  chief  object  ef 
hii  agency,  and  it  being  aneh  h  matter  aa  an  agent  min^t  properly  be  ap- 
pointed by  parol  to  ezeonte^  the  giving  of  the  note  waa  an  incident  vbiek 
the  general  anthcrity  inclnded. 

▲osHT  AoiDfo  BOB  AHD  IN  Kaid  OF  AirofiKm  WHOU  Idkbtut  Hn  I>i»* 
OLOBIB  GAinrofT  n  HsLD  LuBUi  en  the  note  given  hj  him  aa  aocii  agen^ 
and  ia  a  eompetent  witneaa  in  an  aeticn  en  the  note. 

A/oiMKT  D  Oonrnmr  WmnM  to  Fbotb  wb  Owv  Aotbokbt  wkboi  I? 
n  ST  Pabou 

AvTBOBirr  to  Aobbt  lo  so  Aor  bCLUDBi  Powbb  vo  bo  ewyttdb^g 
aary  and  reqnisite  to  ita  perf c 


Thb  opiiiioii  states  the  oase. 

Lamb  and  PaM^  for  the  plaintiff  in  error. 

By  Court,  Maxwsll«  J,  TUb  was  an  action  of  debt  in  the 
circnit  court  of  Greenbrier  County,  in  the  name  of  Henry 
Hedrick's  use,  etc.,  to  recover  from  Qeorge  Piercy,  ezecntor  of 
the  last  will  and  testament  of  John  Piercy,  Sen.,  deceased,  the 
snm  of  one  hundred  doUars,  with  interest,  the  amount  of  a 
promissory  note  which  the  declaration  charges  was  made  by 
the  said  John  Piercy,  deceased,  and  one  Andrew  Piercy,  in  tli^ 
lifetime  of  the  said  John  Piercy,  deceased.  The  pleadings 
were  a  plea  of  payment,  nil  cbM<,  and  a  plea  denying  the  exe- 
cution of  the  note  by  the  said  John  Piercy  in  his  lifetime^  the 
last-named  plea  being  Terified  by  the  aflSdavit  of  the  defend- 
ant, on  which  pleas  issues  were  joined.  On  the  trial,  neither 
party  requiring  a  jury,  the  case  was  submitted  to  the  courts 
which  rendered  a  judgment  in  favor  of  the  plaintiff  below  for 
the  amount  claimed.  The  defendant  thereupon  asked  the 
court  to  grant  him  a  new  trial,  but  the  court  refused  to  do  so, 
whereupon  the  defendant  asked  the  court  to  certify  the  facts 
proved  on  the  trial,  which  it  accordingly  did,  as  follows:  The 
plaintiff  introduced  one  John  Piercy  as  a  witness,  who,  being 
sworn,  proved  the  following  facts,  to  wit:  '^That  his  fiEither, 
the  testator  of  the  defendant,  had  told  him  to  go  and  settle  a 
certain  controversy,  and  sign  the  names  of  Andrew  Piercy  and 
the  said  John  Piercy,  the  testator,  to  bonds  to  be  given  for  the 
settlement  of  said  controvwey;  that  his  father,  John 
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was  not  pieoent  when  the  names  were  signed,  and  never,  so 
fkr  as  he  knew,  saw  the  writing  sued  on;  that  the  writing, 
body,  and  signatures  was  wholly  in  the  handwriting  of  wit- 
ness, and  was  in  these  words  and  figures  following: — 

'^  *  Too  years  after  dat  we  or  either  of  us  promise  and  oblig 
onrselve  to  pay  Henry  Hedrick  one  bunderd  dollars  for  value 
redVd.  Ouiven  under  our  hand  this  26th  day  of  Febuary,  1857. 
[Signed]  ^Andrew  Piebcy.        [Seal.] 

'John  Pibbcy,  Sen.,   [Seal.] 
*  By  John  Piebcy,  Jb.* 

"That  four  notes  were  given  at  the  same  time  the  one  sued 
on  was  given,  whereof  the  one  sued  on  was  one;  that  each  of 
said  notes  was  for  one  hundred  dollars;  that  one  of  the  notes 
fell  due  in  his  father's  lifetime;  that  his  father  gave  him  [wit- 
ness] the  money  to  go  and  pay  said  note,  and  that  he  did  so  ac- 
cordingly; that  witness  had  no  authority  firom  Andrew  Piercy 
to  sign  his  name  to  said  note;  and  these  being  all  the  facts  in 
the  cause,  and  the  court,  being  of  opinion  that  the  witness  John 
Piercy,  who  appears  to  have  acted  merely  as  the  agent  of  his 
father,  was  a  competent  witness,  and  that  as  the  writing  on 
which  this  suit  was  brought  being  a  promissory  note  under 
seal,  a  parol  authority  was  sufficient  to  authorize  him  to  bind 
his  principal,  gave  judgment  for  the  plaintiff." 

The  plaintiff  here  claims  that  the  court  below  erred  in  al* 
lowing  the  witness  John  Piercy,  Jr.,  to  testify,  because  he  was 
interested  and  incompetent.  I  think  the  witness  was  not  in« 
terested  in  the  result  of  the  suit;  he  could  not  be  held  person- 
ally  liable  in  the  note  for  the  amount  of  it,  because  he  was 
acting  for  and  in  the  name  of  another,  as  his  agent,  whose 
name  was  made  known  to  Hedrick  at  the  time  the  note  was 
executed,  as  appears  firom  the  note  itself:  3  Rob.  Pr.  66;  1 
Tucker's  Com.  88,  89,  and  authorities  there  cited.  The  plaih« 
tiff  here  also  claims  that  the  authority  of  the  agent  should 
have  been  in  writing,  and  that  the  witness  could  not  prove  his 
own  authority.  I  tlunk  it  well  settled  that  an  agent  is  a  com- 
petent witness  to  prove  his  own  authority  when  it  is  by  parol: 
1  Oreenl.  Ev.,  sec.  417,  and  authorities  there  cited;  and  Ooidd 
V.  Norfolk  Lead  Co,,  9  Cush.  342  [57  Am.  Dec.  50]. 

The  plaintiff  here  further  claims  that  though  it  may  have 
been  competent  for  the  witness  to  prove  his  agency,  yet  that 
the  agency  proved  was  to  "  settle  a  certain  controversy,  and 
sign  the  names  of  Andrew  Piercy  and  the  said  John  Piercy, 
the  testator,  to  bonds  to  be  given  for  the  settlement  of  said 
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coQtrovenj,''  and  that  an  agency  to  execute  bonds  cannot  be 
created  by  parol.  What  the  character  of  the  contiDversy  to 
be  settled  was  does  not  appear  bom  the  bill  of  exceptions.  It 
must  be  supposed,  however,  as  the  contrary  does  not  appear, 
that  an  agent  could  properly  be  appointed  by  parol  to  settle 
it;  the  primary  object  of  the  appointment  of  the  agent  was  to 
settle  the  controversy,  and  the  secondary  or  incidental  object 
was  to  provide  for  the  payment  of  the  amount  found  due  or 
agreed  upon  to  be  paid.  The  promissory  note  sued  on  was 
executed  together  with  other  notes  in  settlement  of  the  con* 
troversy,  and  I  think  clearly  within  the  authority  of  the  agent. 
The  authority  to  accomplish  a  definite  end  carries  with  it  the 
power  to  adopt  the  usual  legal  means  to  accomplish  the  object: 
Chitty  on  Contracts,  ed.  1860,  236;  Andenon  v.  ConUy,  21 
Wend.  279.  The  promise  to  pay  money  is  as  usually  and  as 
appropriately  evidenced  by  promissory  note  as  in  any  other 
manner. 

I  think  the  judgment  ought  to  be  aflSrmed,  with  damages  and 
costs  against  the  plaintiff  in  error. 

The  president  concurred. 

Judgment  affirmed. 


AoniT  Who  OosTRAon  nr  Kamb  ot  hd  Puvcdm^  aad  djieloiw  hii 
agency,  U  not  pononaUy  liable:  BMwk^  v.  Xemord^  M  Am.  Deow  t^  aai 
Doto;  ■eealtoi7iMierv.6V(Mbi0ii^SSU.64;  ColiiMV.AwhyeA/.Cb.,SSId. 
eil^  and  note. 

AosHT  Who  has  Bowbb  to  so  Pabroulab  Aor  has  also  F^nvsa  to 
DO  whaterar  vsoaUy  baknga  to  tha  doing  ol  it^  or  U  nacaanry  to  tta  pai^ 
fonnanoa:  Laia  v.  Stotea^  90  Am.  Dea  055,  and  nota.  Agent  may  be  Jnati> 
fled  under  axtraordinary  dronmatanoaa  in  aaanming  eztraordinaiy  powenb 
and  bia  acta  fairly  done  wiU  Und  Ida  prineipal:  Fotier  v.  Bndth,  SS  Id.  SOi| 
powara  are  to  be  oooatraed  in  li^t  of  porpoaa  to  tHiioh  tha  agent  or  dapaai- 
tary  la  appointed  to  aooompliah:  ifcfor  ele.  t/BdUimon  t.  Mqftiold§,  63  Id. 
686. 

On  MAT  AuTHOBEaB  Amothbb  bt  Pabol  to  Sigh  hd  Kamb  io  KoiBf 
ffamd^side  v.  Cameron,  74  Am.  Deo.  119;  question  of  ag«nt*a  aatfaority  to  in- 
done  a  note  is  for  the  jnry  to  detemdna:  HonUason  t.  Lomhmd^  79  Id.  34Sf 
general  agent's  power  to  bind  bis  prindpal  by  oontraota  extends  to  tiio  nsnal 
and  ordinary  method  of  acoomplishing  tha  boaineas  intmatad  to  him:  WU" 
Uanu  y.  OtUff,  72  Id.  767;  agent's  authority  to  sign  prindpal's  name  to  oheekss 
See  CroB$  ▼.  People,  95  Id.  474;  see,  as  to  powers  of  agenta  to  ezeeute  writixig 
under  parol  authority,  Ourtie  ▼.  Blair,  69  Id.  267;  WOOame  ▼.  (VnteAer,  SS 
Id.  422;  Sp(^ord  v.  ffobbe,  48  Id.  621;  WomUr.  Mmm,  66  Id.  SSOi 
righir.  Philpoi,  60 Id.  738^  and notea. 

AoBVT'a  AuTBOBzrr  oaitnot  bs  BaxASLOHBD  B7  hdOwv 
Barter  ▼.  Dement,  62  Am.  Deo.  670. 
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MiTOHBLL  t;.   FtoTT. 

IS  WMr  TtmottA^  4IIL) 

fciwiML  BT  WABBAinr— Bnnf  AQjawn  Oo-wAMunoB.  ^XIm  Mn 
««TO  iofaitiy  owBin of  tiM Tumflr tmol aad tlM  Wallur tnoi.  Twoof 
thm  Mid  tliair  iatirati  in  Hm  TiuiMr  tnety  with  ooroMuitt  of  genenl 
wimaty.  Suboaqnontly  tfao  two  tgarti  wire  pmrtitjomwl,  and  tho  whoU 
ol  tho  intoratl  of  ooo  of  thooe  gnoton  wm  tot  ti^pKrt  to  b«r  in  tho  Tui- 
aw  tnel^  ind  tho  whido  diaio  of  tiM  othor  In  tho  Walkar  tnot  Tho 
jwrohMor  timk  pnMiMirm  trf  thtr  ■hartirf  thtunt  In  tht  TMmtrtrriiTt;  ^m^ 
in  on  Mtion  by  hm  to  reoofw  from  him  to  tho  oxtsnt  of  hor  ninth  Intat^ 
OitintlioWalkar  tmot^  Md;  thai  iho  wm  ortoippod  I7  hor  oofMuati  of 
genonl  wamn^,  hat  that  ohowM  Mtltlod  to  pvino  tho  ahin  ol  tho 
ottNT  gmntor  In  tho  WaUur  tnot 

Thx  opinion  states  the  case. 

£00  and  EdmitUm^  for  the  appellaat 
(7.  Baggeu^  for  the  appelleee. 

By  Courts  Bbowh,  President  John  Ifitehell  died  eelfed  of 
two  several  tracts  of  land, — one  called  the  Tanner  tracts  the 
other  the  Walker  tract  He  left  nine  childreni  who  inherited 
the  said  lands,  two  of  whom — vis.,  Catherine  (who  after- 
wards married  Philip  H.  Petty)  and  Cassandra  —  sold  and 
conyejedy  with  general  warranty,  one  undivided  fimrtb  part  of 
the  Tanner  tract  to  Joseph  Mitchell  and  James  West  The 
said  lands  were  subsequently  partitioned  in  a  soit  for  the  pm^ 
pose  between  the  heirs  of  John  Mitchell,  deceased,  and  the 
entire  interest  of  the  said  Catherine  in  both  tracts  assigned 
to  her  in  the  Tanner  tract,  and  the  entire  interest  of  said  Cas- 
sandra in  both  tracts  was  assigned  to  her  in  the  Walker 
tract. 

It  is  not  proved  that  Joseph  Mitchell  was  a  party  to  the 
partition  soit  or  condnded  by  it  Bnt  under  his  conveyance 
from  Catherine  and  Cassandra  he  (having  purchased  the  in- 
terest of  James  West)  took  possession  of  the  part  (vis.,  thirty- 
five  acres)  assigned  to  Catherine,  and  held  it  for  many  years, 
when  Catherine  and  her  husband,  Petty,  filed  their  bill,  and 
obtained  a  decree  for  fifteen  acres  of  the  said  thirty-five  as  the 
equivalent  of  her  interest  in  the  Walker  tract.  And  from  that 
decree  Joseph  Mitchell  appealed  to  this  court 

Petty  and  wife  do  not  controvert  the  right  of  Joseph  Mitch- 
ell to  twenty  acres  of  the  part  so  assigned  to  her,  that  being 
equivalent  to  her  interest  in  the  Tanner  tract,  and  conveyed 
by  her  deed  to  Joseph  Mitchell;  but  she  insists  that  the  fifteen 
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Acree,  which  are  the  equivalent  of  her  interest  in  the  Walker 
tract  not  oonveyed,  are  still  hers.  For  Joseph  Mitchell  it  ia 
contended  that  the  general  warranty  of  Catherine  and  Cassan- 
dra estops  her  from  claiming  the  same  against  the  Tendee, 
who  even  then  gets  less  than  his  purchase  fiom  both  by  at 
least  five  acres. 

The  first  point  to  be  decided,  then,  is  as  to  the  effect  of  the 
said  warranty.  It  is  a  general  rule  that  a  party  is  estopped 
by  his  general  warranty,  and  I  see  no  good  reason  to  take  this 
case  out  of  the  operation  of  that  role. 

I  think,  therefore,  that  the  complainants,  Petty  and  wife, 
were  estopped  from  claiming  the  fifteen  acres  in  qnestion,  and 
the  court  erred  in  decreeing  the  same  to  them.  Cassandra, 
the  other  covendor  and  warrantor  with  the  said  Catherine,  is 
a  party  to  the  bill,  and  the  prayer  is  for  general  relief.  The 
said  Petty  and  wife  are  entitled  to  porsne  the  land  assigned  to 
Cassandra  in  the  Walker  tract  for  indemnity  for  the  loss  on 
her  account;  but  if  it  has  been  conveyed  to  a  bona  Jide  par- 
chaser  without  notice,  then  they  would  be  equally  entitled  to 
a  decree  against  Cassandra  for  the  value  thereof  And  as 
there  is  evidence  in  the  cause  going  to  show  a  sale  by  Cas- 
sandra to  one  Prestley  Mclntire,  who  is  not  a  party  to  this 
suit,  the  decree  of  the  circuit  court  should  be  reversed,  with 
ousts,  to  the  appellant,  and  the  cause  remanded  to  the  oooit 
below,  with  leave  to  amend  the  bill  if  deemed  naoesBaij,  and 
there  to  be  proceeded  in  as  may  seem  right. 

Maxwbll,  J.,  concurred. 

Decree  reversed. 

QluLiiTOB  or  Laho  witk  Full  Oovbiabis  ov  WiBaynT.  sad  hk 
privies,  are  estopped  to  oUim  any  interest  in  the  granted  pramiaea:  Oar%rt0 
▼.  WilUi^  83  Am.  Dec  688.  Qtantor  ia  estopped  to  set  up  againat  bia  prior 
grantor  in  fee  or  with  mmnty  a  title  anbaeqnently  aeqnixed:  CkUdt  r, 
McChuneift  89  Id.  540.  A  grantor  wiU  be  eatopped  to  denythe  Talid  ddiwy 
ef  hia  deed,  where  he  indnoed  the  gnatoe  tobeUere  that  it  had  beeaprapsr|y 
made^  and  allowed  him  to  enter  into  poaaaarion  and  makaTalnahIa 
WaOm  T.  roOsr,  8e  Id.  4A& 
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Walkbb  V.  Hunt. 

Sbjouiju  EiMwiTHiii — Ihsbmhitt  BoiTD  DOXB  HOT  DiVHT  BiaaT.— >A 
tidrd  peEMn  claiming  to  own  goods  leried  on  wmj  go  into  equitj  and 
hvro  their  mIo  onjoinod,  where  hie  remedy  at  Uw  would  not  be  oomplete 
and  adegnate;  and  the  statate  providing  for  the  taking  of  an  indenuufy* 
Ing  bond  by  the  aherifl^  in  case  ol  a  okum  by  '^  third  person,  does  not 
dlToet  equity  of  this  jnrisdietion. 

■ouxrr  JuBiBDioiioir  of  Fidxbal  Ck>usx8  is  IirDXPBNDXzrr  ov  Looaa  Law 
OF  Amy  Skax%  and  is  the  same  in  natore  and  extant  as  the  Jnrisdiotioii 
of  the  English  eqnity  oonrtSi 

Cbbtain  property  was  levied  upon  as  belonging  to  F.  Walker, 
and  was  claimed  by  C.  F.  Walker,  who  procured  an  injunction 
against  its  sale,  alleging  that  its  sale  would  result  in  great  in- 
Jury  to  his  business  and  credit.  This  injunction  was  afterwards 
dissolved.  The  sections  of  the  code  referred  to  in  the  opinion 
provide  for  the  taking  of  a  bond  by  the  sheriff  in  case  of  a 
claim  by  a  third  person,  indemnifying  him  from  any  liability 
tar  selling  it  as  the  property  of  the  debtor. 

Lamb  and  Paictt,  for  the  appellant. 
B.  H.  Smithy  for  the  appellee. 

By  Court,  Maxwbll,  J.  There  are  but  two  questions  aris- 
ing upon  the  record  of  this  case.  The  first  is  a  question  of 
jurisdiction,  the  appellant  maintaining  that  a  court  of  equity 
has  jurisdiction  to  enjoin  the  sale  of  the  property  levied  on, 
^hile  the  defendant  denies  it.  The  second  is  a  question  of 
fact,  in  which  the  appellee  maintains  that  the  transaction  is 
fraudulent,  and  that  although  it  be  decided  that  the  court 
might  take  jurisdiction  upon  the  facts  charged  in  the  bill,  yet 
upon  the  facts  proved  the  injunction  was  properly  dissolved. 

On  the  first  question  the  appellee  maintains  that  there  was 
a  complete  remedy  at  law,  and  that  therefore  a  court  of  equity 
cannot  give  relief.  It  is  claimed  that  sections  4,  5,  6,  and  7 
of  chapter  152,  Code  of  Virginia,  page  655,  give  such  complete 
remedy  at  law.  The  indemnifying  bond  here  referred  to  was 
not  given  and  returned  to  the  clerk's  office  in  this  case.  If 
the  bond  had  been  given,  what  would  be  its  effect?  Nothing 
further,  I  imagine,  than  to  relieve  the  sheriff  from  liability, 
provided  the  secu:^ty  in  such  bond  had  been  good  at  the  time 
of  taking  it.  If  the  bond  had  been  given,  the  appellant  might 
have  sued  on  it  for  any  cause  for  which  he  might  have  sued 
the  sheriff  if  it  had  not  been  given.    And,  moreover,  he  might 
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•ae  any  poieliaaer  of  any  of  his  property  at  flherifTs  sale  for 
any  cause  for  which  he  might  have  sued  if  the  bond  were 
not  given.  It  is  claimed  that  since  the  statute  giving  the 
indemnifying  bond,  t^e  case  of  Bawyen  v.  Creigh^  8  Rand. 
25,  and  the  case  of  Attm  ▼.  Fredand^  8  Id.  170,  establish 
the  doctrine  that  a  court  of  equity  will  not  in  any  case  en- 
}oin  the  sale  of  personal  property  under  an  execution.  I  can* 
not  understand  these  cases  in  that  way.  I  understand  them 
to  establish  the  doctrine  that  in  no  case  where  the  plaintiff 
claims  as  an  encumbrancer  merely  will  a  court  of  equity  in- 
ferpose;  but  when  he  claims  as  owner,  it  will  interpose  in  all 
cases  where  from  the  nature  of  the  case  the  remedy  at  law  is 
incomplete.  In  the  subsequent  cases  of  Randolph  v.  i2an- 
ddph,  6  Id.  194,  SifM  ▼.  Harrison^  4  Leigh,  846,  Kelly  v.  Scott, 
6  Oratt  479,  and  Swnmen  y.  Bean^  18  Id.  417,  the  doctrine  is 
folly  established  and  acted  upon  that  slaves  ought  prima  fade 
to  be  considered  as  of  peculiar  value  to  their  owners,  and  not 
properly  a  subject  for  adequate  compensation  in  damages  as 
land  is  considered  to  be  to  a  purchaser;  and  in  the  cases  of 
Randolph  v.  Randolph^  8im$  v.  HarrisoTij  and  KeUy  v.  Seott, 
•«pm,  tiie  sale  of  slaves  under  executions  was  enjoined.  These 
cases  are  all  consistent  with  one  another,  and  with  the  theory 
of  equity  relief,  and  clearly  determine  the  question  that  the 
statpte  referred  to  does  not  take  from  the  party  his  right  to 
go  into  a  court  of  equity  for  relief^  where  there  is  no  adequate 
remedy  at  law.  The  case  of  WaUon  v.  SutheHand^  5  Wall. 
74,  in  which  an  injunction  was  held  to  be  the  proper  remedy, 
is  consistent  with  the  principles  of  these  cases,  and  in  its  focts 
has  a  striking  similarity  to  the  case  under  consideration.  It 
may  not  be  out  of  place  to  remark  in  connection  with  this 
case  of  Wataon  v.  Sutherland^  mipra,  that  the  equity  jurisdiiy 
tion  of  the  courts  of  the  United  States  is  independent  of  the 
local  law  of  any  state,  and  is  the  same  in  nature  and  extent 
as  the  equity  jurisdiction  in  England  from  which  it  is  de- 
rived, and  is  therefore  the  same  as  the  equity  jurisdiction  of 
the  courts  of  this  state:  Dodge  Y.WooUey^  18  How.  347;  Oreen 
V.  Crighton,  28  Id.  106;  Livingeton  v.  Story^  9  Pet  682. 

It  seem  to  me  clear  that  the  appellant  in  the  case  under 
consideration  has  no  other  complete  remedy  than  that  which 
he  has  sought  to  pursue.  As  the  order  dissolving  the  injunc- 
tion was  made  on  motion  before  the  cause  was  ready  for  final 
hearing,  I  do  not  consider  it  proper  to  express  any  opinion  oo 
the  foots  of  the  case,  but  am  of  opinion  that  the  order  dissolv* 
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log  the  injunction  was  erroneous,  and  ought  to  be  reversed^ 
with  costs  to  the  appellant,  the  injunction  reinstated,  and  the 
cause  remanded  to  the  circuit  court  of  Kanawha  County  to 
be  further  proceeded  with  therein:  Ony  t.  Over$tre$tt  7  OratL 
846. 

The  president  concurred. 

Decree  reversed. 

BNjonnaro  EzsoimoH. — WImm  it  appears  tiiat  ywiptrty  wbioli  bekngi 
bomaJUIe  to  oomplainaiit  is  about  to  be  sold  under  ezecation  aa  the  property 
of  third  peraoDfl,  and  where  the  bQl  aUegee  that  thia  property  oooBtitatea  hia 
■toek  in  trade,  that  the  ooneequenoe  of  permitting  it  to  be  aeiaed  and  aold 
woold  ntterly  deetroy  hia  trade,  credit^  and  bnaineea  aa  a  merchant,  and 
depiriTe  him  of  the  meena  of  anpporti  an  injonotion  wiU  iMoe,  aa  the  caae 
preeenta  elementa  of  apprehended  damage  and  injury  which  ooold  not  be 
redreeeed  at  Uw:  MeOrmrp  ▼.  StOkarkmd,  87  Am.  Deo.  578.  For  injnnotiona 
againat  ezecntiona  generally,  aee  McCleOam  v.  MarduUk  87  Id.  454;  Xoel^ 
Tidg€  ▼.  Biggentaiff,  87  Id.  496|  Mclndoe  t.  ffawtUon^  88  Id.  701;  DmU  ▼. 
Clark,  89  Id.  471. 

Tm  FBOiGiPAL  OAsa  n  cstmd  to  the  point  that  equity  haa  juriadiotion  t» 
enjoin  the  aale  of  property  under  execution  where  plaintiff  elaama  aa  owner» 
chaigee  frand,  and  ia  without  a  complete  remedy  at  law,  in  McFarkmd  t, 
DiUp,5W.  Va.  136;  and  JSofar  ▼.  Rmekard,  11  Id.  243.  Itia  oited  in  this 
latter  caea^  at  page  248^  to  the  point  that  thia  juriadiotion  ia  not  direated  1^ 
the  atatate  profidiQg  for  the  giring  of  an  indemni^  bood. 


Brown  v.  Wtlib. 

[S  Wbit  VxaennA,  80a) 

PLanniff  nr  ms  Spioial  Peatkr  BlsRAxn  Bauiv  fo  Wi 

Hi  n  BsTixuas  he  may  be  reliered  under  hia  general  pnyer  ia  any 

way  not  inoonaiatent  with  hia  apeeial  prayer. 
Uapaa  GnnESAL  Pbatu  ior  Rblist,  Nonb  BmtibxiiT  Dxmvor  laoM  Ajra 

IsmyKWDBBT  or  kor  InooNsiSTiirT  with  the  relief  apedally  prayed  for 

can  be  granted  complainant. 
Wbsbs  CoxpLAurAirr  la  ix  Doubt  am  to  Rbubf  to  Wbiob  Hb  u  Bir« 

TITLED^  HI8  Pbatbr  ahould  be  in  the  altematire  for  either  one  relief  or 

the  other,  aa  the  court  ahould  decide. 

OOMPLAIH AVT  XUflT  SXATB  DT  BIS  BWL  BtBBT  FaOT  SHOWmO  HdI  TO  BB  Kb- 

TTTLBD  to  the  relief  prayed  for. 
IB00K8I8TB2IT  Relikv  itvdkb  Obxtbhal  PRATBa. — Where  complainant  who 
had  aold  land,  and  taken  a  tmat  deed  back  to  aeoure  payment  of  part  of 
the  purchaae  price,  brought  an  action  in  which  he  prayed  that  the  lien  of 
thi^  truat  deed  be  enforced,  and  alao  prayed  for  general  relief,  the  court 
cannot  under  either  of  theae  prayera  aet  aaide  hia  original  deed  of  oooTey- 


A0n  or  Oobibdbratb  Oitiobbs  Vom. — Acta  of  officera  of  a  county  within 
the  atate  of  Weat  Virginia,  deoted  before  ita  efgaaiBation,  and  who 
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ttftflr  its  ttrgMrintfim  olaiiiMd  to  bold  and  ozoiciae  their  fffljpw 

tho  antiiority  of  the  worpad  govwnniODt  at  Bichmond,  aro  abaolntdj 

▼Old.    Snoh  penom  are  not  offioera  either  dejmre  or  de/aeio. 

Von  Mads  Patabls  nr  CoimDXBATB  Movxt  n  JiiaaAh  axd  Toed; 
AVD  Fact  teas  CcmaDSBAan  Foaan  wore  in  eontrol  ai  Hie  tine 
and  plaoe  where  the  oontraot  waa  made  doee  not  inreat  it  with  aaj 
l^galify. 

FAXim  TO  OotroLMOt  PATASLn  nr  OoinBiiKBAn  ICohbt  abs  nr  Pabi 
DnjonH  •^^n>  Oousr  ov  EguiXT  will  not  lend  its  aid  to  either  ol  them, 
eitiier  to  enforce  it  or  to  reliere  one  from  the  oonaeqaeooea  of  having 
eaMoatedit 

DoD^  OomnxxKRAXXxxH  or  Wkidh  was  Oohibubratb  Mohst.  whoa  Vbo 
A8  10  All  but  PABxm^  wm.  Pasb  Teilb  aa  to  them,  and  a  cooit 
ef  eqnit;^  wiU  not  lendita  aid  to  the  grantor  to  enable  him  to  reco^oK  tiic 
land  ao  oonreyed  away. 

Bqoxnr  wnx  hot  Ibtbbvbbb  10  BnoBOB  OoLLBonov  or  Notbs  Patablb 

nr  COHIBDBBATB  MoVBr,   BOB   DbOBBB  TBBIB  CABOBIJ^iTTIIlfy  bttt  WlU 

loara  the  partiaa  in  pari  deUeio,  to  raat  hi  the  oondition  in  which  th^ 
baTO  plaoed  themaelveai 

WTLiKy  by  oontract  in  writing,  sold  Brown  a  piece  of  land, 
the  price  to  be  paid  in  confederate  money.  Later,  Wylie  and 
wife  executed  a  deed  to  Brown,  who  paid  part  of  the  price,  and 
gave  two  bonds  for  the  balance.  Brown  executed  a  tmst  deed 
to  secure  the  payment  of  these  two  bonds.  The  deed  was  ac- 
knowledged before  two  persons  purporting  to  be  justices  of  the 
peace,  and  afterwards  recorded  with  one  who  claimed  to  be 
clerk.  The  trust  deed  was  acknowledged  before  this  same 
clerk,  but  not  recorded.  Brown  afterwards  sold  the  land  to 
Osborne  and  Tomlinson.  Liater,  Wylie  commenced  this  pro* 
ceeding  against  Brown  and  his  grantors,  to  stay  waste  on  the 
land,  claiming  that  his  security  was  bdng  impaired,  and  ob- 
tained an  injunction.  Brown  answered,  stating  a  tender  of 
the  sums  due  under  his  trust  deed,  and  its  refusal,  and  his 
subsequent  sale  to  Osborne  and  Tomlinson;  and  the  latter  two 
answered,  claiming  to  be  bona  fide  purchasers.  Wylie  filed  an 
amended  bill,  claiming  his  deed  to  Brown,  and  the  latter's  deeds 
to  his  grantors,  to  be  void,  not  haying  the  requisite  revenue 
stamp,  and  having  been  acknowledged  and  recorded  before 
and  with  incompetent  officers.  The  court  decreed  the  bonds 
of  Brown  to  have  been  void,  because  of  their  illegal  considera- 
tion; that  the  deeds  of  bargain  and  sale  and  the  trast  deed 
were  void  for  the  same  reason,  and  directed  that  Wylie  recover 
the  land. 

Lee  and  EdmUUmj  for  the  appellants. 
Stanton  and  AUUon^  for  the  aj^Mlleea. 
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By  Coorty  Bbown,  President  Several  qneetiona  aiifle  in 
ihia  caae,  and  will  be  oonaideied  in  order. 

The  bill  sets  torQi  a  sale  and  conyeyance  of  land,  pari  of 
the  price  paid  down,  and  a  tmst  deed  on  the  land  to  eecnre 
the  bonds  given  for  the  reridne  of  the  pnrchaae-money.  The 
prayer  is  for  a  Bale  of  the  tmst  subject  to  pay  the  debt,  and 
for  "  snch  other  and  further  relief  in  the  premises  as  comports 
with  equity  and  good  conscience,  and  is  applicable  to  the  case.'' 

The  first  question  is,  Will  this  warrant  a  decree  rescinding 
or  rather  avoiding  the  whole  contract?  The  rule  is  briefly 
and  tersely  stated  in  Adams's  Equity,  809.  If  the  plaintiff 
in  his  special  prayer  mistake  the  due  relief,  it  may  be  given 
nnder  the  general  prayer,  if  consistent  with  that  which  is 
actually  prayed.  If  inconsistent,  it  cannot  be  obtained,  and 
therefore,  if  the  plaintiff  doubt  as  to  the  proper  relief,  he  may 
frame  his  prayer  in  the  alternative, — have  either  one  relief  or 
the  other  as  ttie  court  shall  decide.  No  relief  can  be  granted 
under  the  general  prayer  entirely  distinct  from  and  indepen* 
dent  of  the  special  relief  prayed.  Every  £act  essential  to  the 
relief  sought  must  be  stated  in  the  bill,  for  no  facts  are  prop> 
erly  in  issue  unless  charged  in  the  bill;  no  proof  can  be 
offered  of  £Etcts  not  stated;  nor  can  relief  be  granted  of  mat- 
ters not  charged,  although  apparent  from  other  parts  of  the 
pleading  and  evidence,  for  the  court  pronounces  its  decree 
4eeundwn  aUegaia  et  probata.  The  reason  of  this  is,  that  the 
defendant  may  be  apprised  by  the  bill  what  are  the  charges 
he  is  to  answer  or  defend:  Story's  Bq.  PL,  sec.  257,  and  1 
Daniell's  Chancery  Practice,  436,  and  the  authorities  cited  in 
the  argument.  The  relief  granted  under  the  prayer  for  gen- 
eral relief  must  not  only  be  sustained  by  the  &cts  stated  in 
the  bill,  but  must  also  be  consistent  with  the  special  relief 
prayed  for.  Tested  by  these  principles,  how  does  the  present 
case  stand?  The  facta  stated  in  the  bill  for  specific  perform- 
ance and  a  special  prayer  for  same  are  inconsistent  with  relief 
granted, — vis.,  a  rescission  or  avoidance  of  the  contract, — 
and  such  as  it  was  error  to  grant  under  the  prayer  for  general 
relief  in  such  case,  however  proper  such  relief  might  have 
been  upon  a  proper  case  stated. 

Another  point  is,  whether  certain  persons  were  officers,  and 
their  official  acts  valid,  who  were  duly  elected  and  qualified 
as  justices  of  the  peace  in  and  for  the  county  of  Monroe,  and 
another  as  clerk  of  the  circuit  court  of  said  county,  under  the 
laws  of  Virginia,  prior  to  the  seventeenth  day  of  April,  1861, 
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and  whose  offloes,  but  for  the  rebellion  and  their  oomplicitj  in 
it,  would  not  have  expired  nnder  the  laws  of  Virginia  till  after 
1864,  but  which  pereons,  after  the  inauguration  of  the  atate  of 
West  Virginia,  in  1863,  perfiurmed  official  acts  in  said  coontj 
in  1864,  assuming  and  oertifying  themselves  to  be  such  oflS* 
cers,  respectively,  not  of  the  restored  government  of  Virginia^ 
holding  over  and  acting  under  the  authority  of  the  ordinance 
of  February  19, 1863,  until  their  successors  were  appointed 
and  qualified,  nor  imder  the  authority  of  the  state  of  West 
Virginia,  but  as  officers  of  the  usurped  government  at  Rich- 
mond.  That  such  persons  so  acting  were  not  officers  either 
de  jure  or  de  f(ncio  has  been  repeatedly  determined  by  this 
court;  nor  were  their  acts  as  such  valid  or  effective  to  any  ex- 
tent, but,  on  the  c<mtraiy,  utterly  vdd  in  law:  Hood  v.  Mas> 
10011, 1  W.  Va.  219,  and  Hedges  v.  Michael,  2  Id.  192;  WUUam 
V.  Fredand,  2  Id.  806;  Nadenboueeh  v.  Sharer,  1  Id.  285;  Ham^ 
ver  V.  Sddenridge,  2  Id.  274;  and  Bwrkhart  v.  JewningSf  2  Id. 
242.  In  other  words,  the  sixth  section  of  the  ordinance  oi 
February  19, 1863,  only  applied  to  the  officers  of  the  restored 
government  of  Virginia,  within  the  limits  of  the  new  stale, 
who  held  their  offices  and  exercised  the  authority  thereof^ 
under  the  authority  and  in  harmony  with  the  said  govern- 
ment, and  not  to  those  who  assumed  to  act  under  the  authority 
and  in  the  interest  and  aid  of  the  usurpation  at  Bichmoad, 
which  they  called  the  government  of  Virginia. 

Another  point  is,  whether  a  note  payable  in  the  so-called 
confederate  paper  is  illegal  and  void.  This  paper  issued  from 
parties  combined  to  overthrow  the  lawful  government,  and 
with  the  intent  by  that  instrumentality  in  part  of  effecting 
the  treasonable  object  It  only  professed  to  be  payable  in  the 
event  of  the  successftil  accomplishment  of  that  object.  It  was 
the  life-blood  of  the  rebellion,  an  unlawful  means  to  an  nnlaw- 
ful  end,  by  the  parties  engaged  in  the  unlawful  enterprise, 
and  appealed  directly  to  the  interest  of  every  holder  to  aid  in 
its  accomplishment.  It  was  contra  bonoe  moree,  and  against 
sound  policy,  and  of  only  evil  tendency,  and  was  therefore 
illegal.  I  think  the  circuit  court  of  Monroe,  so  fieir  as  it  held 
the  contract  payable  in  confederate  money,  so  called,  to  be 
illegal  and  vdd,  pronounced  the  law  correctly.  In  the  case 
of  Bank  of  Tennessee  v.  Union  Bank  of  LotUsiana,  Am.  Law 
Rev.,  Jan.  1868,  it  was  held  by  the  United  States  drcuit  court 
for  Louisiana  that  the  formation  of  the  government  of  the  my 
called  confederate  states  was  unlawful,  and  the  emissioQ  of 
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bills  of  credit  by  it  was  nnlawfbl;  tbat  tbe  confederate  treas- 
my  notes  issued  and  oircnlated  as  money  were  bills  of  credit 
witbin  tbe  meaning  and  probibition  of  tbe  constitution,  and 
iberefore  an  nnlawful  issue,  and  tbat  all  dealing  in  sucb  notes 
was  onlawfol,  and  all  obligations  arising  tberefrom  or  founded 
tbereon  were  also  unlawful  and  witbout  legal  consideration. 
In  tbe  case  of  Campbell  y.  Anderwuy  2  Duvall,  384,  G.  placed 
confederate  notes  or  bonds  in  tbe  bands  of  A.,  with  wbicb  to 
buy  cotton.  A.  was  to  resell  tbe  cotton  so  bougbt,  and  after 
deducting  costs  and  commission,  to  pay  over  to  C.  the  pro* 
ceeds.  In  an  action  by  C.  to  recover  sucb  proceeds,  held  that 
tbe  cotitract  was  against  public  policy,  and  could  not  be  en- 
forced. In  Spencer  v.TFibon,  1  Band.  76,  all  dealings  in  un- 
chartered  and  illegal  bank  notes  are  held  void.  It  is  contended, 
however,  that  inasmuch  as  the  contract  in  question  was 
entered  into  before  the  close  of  the  war,  within  that  part  of 
tbe  state  where  the  insurgents  bad  sway  by  a  military  force 
wbicb  tbe  lawftal  government  was  not  then  able  to  overcome, 
tbat  it  is  therefore  lawful,  because  authorized  by  the,  for  the 
time,  dominant  authority  of  the  so-called  confederacy,  and 
that^  being  so  lawful  at  the  time  the  contract  was  entered  into 
by  tbe  parties  while  under  such  domination,  it  could  not 
become  unlawful  by  the  subsequent  triumph  of  tbe  lawful  gov- 
ernment and  restoration  of  its  authority  and  laws. 

But  the  fallacy  is  in  supposing  the  illegality  is  to  be  tested 
by  tbe  pretended  laws  of  the  insurgent  authorities,  instead  of 
by  the  laws  and  authority  of  the  lawftd  government.  Tbe 
two  cannot  stand  together.  It  would  be  a  strange  anomaly 
if  tbe  authority  of  the  lawful  government,  upon  being  fully 
restored,  should  be  used  in  executing  acts  done  in  conformity 
to  the  pretended  laws  of  a  hostile  combination  to  subvert  its 
authority,  and  in  violation  of  its  own  laws.  The  fact,  there- 
fore, that  the  insurgents  held  sway  in  Monroe  County  at  the 
date  of  the  contract  cannot  relieve  the  transaction  of  its  ille- 
gal character,  as  tested  by  the  laws  of  this  state,  and  which 
alone  the  courts  sit  to  administer  as  applicable  to  the  deal- 
ings of  the  parties,  who  are  and  were  subject  to  their  control. 
Tbe  courts  of  this  state  cannot  recognize  as  operative  within 
her  limits  tbe  authority  and  laws  of  other  states,  much  less 
the  authority  and  laws  of  a  temporary  and  insurrectionary 
usurpation. 

I  am  of  opinion,  therefore,  tbat  every  contract  payable  in 

the  so-called  confederate  paper,  or  tbe  consideration  of  which 
AK.  ma  VOL.  zovm-«o 
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was  Buch  paper,  is  void  iii  law,  and  a  court  of  equity  will  not 
lend  its  aid  to  enfi>rce  its  execution;  and  when  the  parties  to  it 
are  in  pari  delicto^  as  in  this  case,  the  court  will  equaUy  with- 
hold its  aid  firom  the  guilty  party  who  would  invoke  it  to  get 
lid  of  such  illegal  contract  executed. 

Applying  these  principles,  then,  to  the  case  under  consid- 
eration, I  am  of  opinion  that  the  sale  and  conveyance  of  the 
land  by  Wylie  to  Brown,  to  be  paid  for  in  confederate  money^ 
BO  called,  was  an  illegal,  but  nevertheless  an  executed,  con- 
tract, which,  though  void  as  to  everybody  else,  yet  had  the 
efTect  to  transfer  the  title  to  the  land  to  the  vendee:  Inhab- 
UanU  of  War€e$ter  v.  EaUmj  11  Mass.  375  [7  Am.  Dec.  155]; 
Brookover  v.  Hurttj  1  Met  (Ky.)  667;  and  a  court  of  equity 
will  not  lend  its  aid  to  the  gtdlty  vendor  to  protect  him  from 
the  consequence  of  his  own  illegal  act,  or  aid  him  to  recover 
back  the  land  so  conveyed  away.  I  am  further  of  opinion 
that  the  notes  given  for  the  purchase-money -of  said  land 
payable  in  confederate  money,  so  called,  and  the  trust  deed 
to  secure  them,  were  illegal  and  void,  and  that  a  court  of 
equity  will  not  lend  its  aid  to  enforce  the  payment  of  them, 
either  by  decreeing  payment  of  them  or  selling  the  land  for 
that  purpose;  neither  will  it  lend  its  aid  to  the  maker  of  the 
notes  to  have  them  canceled,  but  will  leave  the  parties  in  pari 
delicto  to  rest  in  the  condition  in  which  they  have  placed  them- 
selves. 

I  am  further  of  opinion  that  Jacob  Osborne  and  David 
Tomlinson,  being  complete  purchasers,  without  notice,  bom 
Brown,  are  entitled  to  hold  the  land  free  from  the  claim  of 
said  Wylie. 

I  think,  therefore,  that  the  decree  of  the  circuit  court  should 
be  reversed,  and  the  bill  dismissed,  with  costs  to  the  appel- 
lants in  both  courts. 

The  other  judges  concurred. 

Decree  reversed,  and  bill  dismissed. 


Under  PaATsa  loa  Oshsral  Riubf,  cult  Riubf  OmisiSTaiiT  wxm 
Oasb  Mads  bt  Bill  oan  be  granted,  end  it  mnet  not  be  inoaosictent  with 
the  relief  specifioelly  preyed  for:  Pemtamla  df  O,  B.  ILCor.  Spratt,  91  Am. 
Dea747. 

CoicPLAniAiiT  cAir  Raoovsa  oitlt  oh  Casb  Mads  bt  hd  Bsll,  end  he  w 
entitled  to  no  relief  on  eqintiee  brooght  Into  the  oeee,  only  by  enbeeqvent 
pleedinge  or  by  evidenoe:  dmverm  y.  Bkmurieh,  90  Am.  Deo.  280;  Ltwk  ▼. 
Oma^tm,  90  Id.  8AS.    He  Host  set  out  in  his  bill  the  faote  eonstitnting  hk 
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wws  Ptnmnh S O.  A  AOxt.  SpraU,  91  Id.  747;  Siridberr.  TrhMam,  89 
U.28a 

Wnna  OomrLAa^jn  mab  ICnrAsnr  m  C^Ub  Pkorb  Pkaotiob  u  to 
DnmaB  hd  Bniii  wUhoat  pnjiidiot  to  a  new  bill:  OiMigiomr,  MoU,  92  Am. 
Dm.  26a 

Validitt  or  Aon  or  CkuifBUiium  QmoiBS:  8m  Hmmwer  t.  Mtle*- 
Hd^  94  Am.  Dm.  682;  ITard  t.  ^M^  94  Id.  270.  Upoa  «Im  nature  of  tht 
fftHTT^H  conledarala  gorenuiMiitb  and  tha  Talidlty  cf  aoii  dona  nndar  itt 
anthority,  or  bj  panoni  dariring  thair  powaia  from  it^  mo  Hmtver  ▼.  BMm 
fUge,  94  Id.  632;  OJMolm  ▼.  CbtoiMMs  94Id.  078;  Hattr.  fTofl^  94 Id.  708f 
Jby  T.  7%mp9om^  94  Id.  68fi|  and  notM. 

Koo,  OomiBSBAnov  iob  WmcB  n  OdvnDnun  ICoHBr,  ii  an  immotal 
and  repfobatod  oontnoty  whioh  oannoi  be  anforood:  Nofiim.r,  Dmmout  92 
Am.  Dao.  648.  Bnf oroing  tha  oiroiilation  of  oonf adarata  mon^  invalidateo 
anything  haring  that  tendanoy:  ffaU  ▼•  Ball,  94  Id.  703;  Ba^  ▼.  Thmpmmt 
94  Id.  896;  Hanakm  ▼.  Ddoadk,  94  Id.  689»  and  notM. 

Ooram  WILL  HOT  Ldtd  thkib  Aid  to  Rtrvtman  OomnAon  in  aid  of  ra- 
baHiony  or  oonnaoted  with  aanatenM  to  tha  oonfedaraioo:  Baiomam  t.  ChmegaJ^ 
92  Am.  Deo.  637;  Ckcmcel^  ▼.  BaUeiff  96  Id.  860.  That  ooorte  will  not  en- 
f OTM  a  oontraot  f  oonded  npon  an  ill«gpd  or  immoral  oonmdaration,  tee  Dcdaom 
T.  Swam,  k^rOf  and  note. 

Thb  PBoroiPAL  OAn  was  omD  to  tha  point  that  where  an  illegal  eon* 
traot  ia  ezeoated,  the  ooort  will  not  interfere  between  the  paitiM  to  it»  in 
Watkbtgkm  ▼.  BumeU,  4  W.  Va.  96;  in  Aldermm  ▼.  Eendermm,  6  Id.  184^  to 
the  point  that  the  acta  of  oonfederate  offioera  are  void  and  withoat  Talidity. 
It  ia  dted,  and  ita  dootrine  aa  to  the  legality  of  oontraota  baaed  upon  trana- 
aotiooa  in  oonfederate  money  much  qnalified,  in  Surber  v.  Keni,  6  Id.  101, 102; 
and  in  Hatrium  ▼.  Farmen*  Bamk,  0  Id.  6^  where  the  difierant  departmanta 
af  tha  oonf edarate  govemmant  are  aooorded  a  limited  leoognition.  It  ia 
again  oitad  in  Amfty.  IPOnn,  26  Id.  281,  to  the  point  that  ooorta  will  not 
inftarfaM  Dotwean  peraona  impati  tMhkk 
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ra  wnar  vxmxmia,  nLj 

IqiDxrr— >WBnai  Oaraudn  Gbowb  Immidiatilt  oot  ot  ob  a  Oov- 
wtOTED  wiKK  Illboal  OR  Immobal  AiOT,  a  oovrt  of  eqvi^  wiU  Bot  land 
ita  aid  to  enf otm  it. 

b  n  Both  Illboal  and  Immobal  Am  to  Aid  Fbloh  to  Esoapb  vbom 
FsoaiODTioii  or  PuinsHMBifT,  nnleaa  the  peraona  atand  in  the  relation 
of  hnaband  and  wife,  parent  and  dhild,  or  tha  lika^  and  a  oontraot  grow- 
ing oat  of  anoh  an  aet  ia  Yoid. 

WHBBB    ObB    COHTBAOn   TO    PUBOBAn   LaBDS  or   AOODSBD   PnsoB   zv 

Obdeb  trat  Lattib  mat  Eboafb  iBOK  OouBTT,  and  avoid  trial,  a 
eonrt  of  equity  will  not  lend  ita  aid  to  apeeifleally  anteM  aooh  ooBUiei 
in  hivar  of  mk6k  pnrohaaer. 

The  opinion  Btates  the  case. 
Lamb  and  PavUj  for  the  appeUanta. 
HMiduy^  for  the  appellee. 
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By  Court,  Maxwell,  J.  This  was  a  bill  filed  in  the  dicaii 
court  of  Marshall  County  by  Remembrance  Swan  for  the 
specific  execution  of  a  contract  for  the  purchase  of  a  tract  of 
land.  The  bill  charges  that  Charles  M.  Dodson  and  Sarah 
E.  Dodson^  his  wife,  on  the  fourth  day  of  September,  1865, 
entered  into  a  contract  in  writing  for  the  sale  to  the  complain- 
ant of  a  tract  of  189  acres  of  land  at  $20  per  acre,  or  $3,780, 
the  whole  purchase-money.  The  bill  charges,  and  it  is  shown 
by  an  exhibit  therewith  filed,  that  the  legal  title  to  the  said 
land  was  in  the  said  Dodson  and  wife;  that  the  complainant 
had  paid  a  considerable  portion  of  the  purchase-money,  and 
that  he  had  tendered  and  was  still  ready  to  pay  the  residue. 
The  bill  charges  that  Dobson  and  wife,  by  a  deed  subsequent 
to  the  sale  to  the  complainant,  had  conveyed  the  land  to  Sam- 
uel Venus,  who  at  the  time  he  took  such  conveyance  had  full 
knowledge  of  the  complainant's  purchase.  The  bill  further 
charges  that  the  said  Venus,  after  he  received  the  said  con- 
veyance, conveyed  the  said  land  to  his  daughter,  the  said 
Sarah  E.  Dodson,  for  her  life,  and  afterwards  to  her  heirs. 
Charles  M.  Dodson  and  wife  and  Samuel  Venus  and  the  two 
children  of  the  said  Sarah  E.  Dodson,  who  are  infanta,  are 
made  parties  defendant  to  the  bOL 

The  defendants  Charles  M.  Dodson,  Sarah  E.  Dodaon,  and 
Samuel  Venus  each  filed  separate  answers.  The  infant  de- 
fendants answered  by  their  guardian  ad  litenL  The  answer  of 
the  defendant  Charles  M.  Dodson,  the  only  one  which  I  think 
it  necessary  to  notice,  admits  the  execution  of  the  contract  of 
purchase  and  sale  as  charged  in  the  bill,  and  then  proceeds  to 
state  the  circumstances  under  which  the  contract  was  made. 
The  respondent  had  been  indicted  by  the  grand  jury  of  Mar- 
shall Coimty  for  grand  larceny,  and  was  under  recognizance, 
with  security  in  the  sum  of  two  thousand  dollars,  to  appear  for 
trial  at  the  September  term  of  the  circuit  court  of  said  county 
in  the  year  1865,  and  the  fifth  day  of  September  was  fixed  or 
assigned  for  his  trial;  that  on  the  day  preceding,  to  wit,  on 
the  fourth  day  of  September,  1865,  the  respondent  visited  the 
residence  of  complainant.  Swan,  to  procure  a  settlement  of 
their  mutual  accounts  and  business  transactions,  and  the  said 
complainant  returned  with  him  to  his  own  house,  and  in  con- 
versation told  him  that  if  he  was  in  the  position  of  the  respond- 
ent he  would  not  stay  and  take  his  trial  for  four  times  the  value 
of  his  place  or  land,  or  for  all  Marshall  County,  or  words  to  that 
effect,  and  other  language  of  a  similar  nature,  and  told  him, 
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moreover,  that  upon  a  settlement  of  their  aoconnts  there  was 
no  money  coming  to  him  from  complainant,  etc.;  that  he  (com- 
plainant) would  buy  his  place  or  land  and  give  him  $20 
per  acre,  and  would  pay  him  about  $150  in  cash,  which  would 
enable  him  to  travel,  and  make  his  escape.  Respondent 
answered  that  the  offer  was  less  than  he  would  like  to  take 
far  the  land,  but  under  the  influence  of  his  fears  arising  from 
conversation  with  the  said  complainant,  and  to  secure  the 
possession  of  some  money  in  order  that  he  might 
leave  the  country  that  night,  he  was  induced  to  accept  the  offer 
of  complainant. 

Bespondent  ftiriher  states  that  his  sole  motiv&or  inducement 
far  signing  said  contract  was  to  raise  money  to  enable  him  to 
make  his  escape,  under  the  influence  of  the  fear  and  terror 
excited  by  his  conversaticm  with  said  complainant,  and  that 
in  fact  he  left  his  house  on  the  night  of  the  fourth  of  September, 
1865,  about  11  o'clock,  and  was  absent  from  the  county  of  Mar- 
shall about  four  weeks,  when  he  voluntarily  returned  again  to 
his  home.  The  respondent  further  shows  that  at  the  time  of 
answering  he  was  a  prisoner  in  the  jail  of  Marshall  County, 
and  insists  that  it  would  be  contrary  to  equity  to  enforce  the 
contract  under  the  circumstances  which  attended  its  execution. 
The  court  below  rendered  a  decree  to  partition  the  land  between 
Dodsonand  wife,  enforcing  the  contract  against  Dodson,  but 
holding  it  void  as  against  his  wife,  directing  one  part  to  be  as- 
signed the  complainant,  and  the  other  to  be  assigned  to  said 
Dodson's  wife.  By  the  said  decree,  the  deed  from  Dodson  and 
wife  to  Venus  is  declared  to  be  null  and  void.  From  this  de- 
cree Dodson  and  wife  have  obtained  an  appeal  to  this  court 
It  is  claimed  here  in  behalf  of  the  appellants  that  the  decree 
rendered  is  contrary  to  equity  and  good  conscience  under  the 
circumstances  of  the  case. 

It  appears  from  the  evidence  in  the  cause  that  the  land  was 
worth,  at  the  time  it  was  sold,  not  less  than  twenty-eight  dol- 
lars per  acre,  and  that  at  the  time  of  the  sale  Charles  M. 
Dodson  was  under  indictment  in  the  circuit  court  of  Marshall 
County  for  grand  larceny,  had  been  arrested  and  entered  into 
recognizance,  with  William  Dodson  as  his  surety,  in  the  penalty 
of  two  thousand  dollars  for  his  appearance  on  the  fifth  day  of 
September,  1865,  which  was  the  day  fixed  for  his  trial.  It  ap- 
pears from  the  evidence  that  late  at  night  on  the  fourth  day 
of  September,  the  day  on  which  the  contract  was  entered  into^ 
Bwan  was  at  the  house  of  Dodson,  and  after  he  left,  Dodson 
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left  also,  and  did  not  appear  on  the  next  day  to  stand  hiatriaL 
On  the  said  fifth  day  of  September,  Swan  took  the  contract  to 
the  recorder  of  the  county  of  Marshall,  and  had  it  recorded. 
On  the  same  fifth  day  of  September,  William  Dodson,  the  se- 
curity of  Charles  M.  Dodson  for  his  appearance,  inquired  of 
Swan,  at  the  court-house,  if  he  knew  anything  about  Charles  M. 
Dodson,  and  Swan  said  he  had  gone,  and  he  had  bought  his 
place  the  evening  before;  and  he  fiirther  said  to  William  Dod- 
son: *'You  need  not  make  yourself  uneasy  about  the  bail;  fer 
that  is  all  fixed." 

This  is,  indeed,  a  most  extraordinary  case  fer  a  court  of 
chancery.  Swan  had  bought  the  land  of  Dodson  the  nigjit 
before  he  was  to  be  tried  for  a  felony,  at  a  price  greatly  less 
than  its  true  value;  and  on  the  day  fixed  for  the  trial  is  the 
first  person  who  knows  that  Dodson  is  gone,  and  informs  his 
bondsman  not  to  be  uneasy  about  the  bail,  for  that  is  all  fixed. 
To  say  the  least  that  can  be  said  fisr  Swan,  is,  that  he  pur- 
chased the  land  from  Dodson  at  a  price  greatly  less  than  its 
value,  if  not  for  the  purpose  of  takhig  advantage  of  him,  at 
least  fiir  the  purpose  of  enabling  him  to  go  out  of  the  state 
and  avoid  a  prosecution  for  felony.  Can  a  court  of  chancery 
lend  its  aid  to  enforce  such  a  contract,  or  a  contract  made 
under  such  circumstances?  It  is  well  settled  that  where  a 
contract  grows  immediately  out  of  and  is  connected  with  an 
illegal  or  immoral  act,  a  court  of  justice  will  not  lend  its  aid 
to  enforce  it:  1  Story's  Eq.  Jur.,  sec.  296;  Amutrwug  v.  Ibbri 
11  Wheat  258;  WUsan  v.  Spencer,  1  Rand.  76  [10  Am.  Dee. 
491]. 

It  is  both  an  illegal  and  an  immoral  act  to  aid  or  assist  a 
felon  to  avoid  or  escape  from  prosecution  or  punishment^  un- 
less the  person  rendering  such  aid  or  assistance  stands  in  the 
relation  to  the  accused  of  husband  or  wife,  parent  or  grand- 
parent, child  or  grandchild,  brother  or  sister,  or  servant  to 
the  offender. 

I  think,  therefore,  it  was  the  duty  of  the  court  below  ti 
have  dismissed  the  bill:  1  Story's  Bq.  Jur.,  sec.  298;  2  Id., 
sec.  769;  Burt  v.  Place,  2  Cow.  481. 

I  think  the  decree  ought  to  be  reversed,  with  costs  to  the 
appellants.  And  this  court  proceeding  to  enter  such  deoiee 
as  the  court  below  ought  to  have  entered,  should  dismiss  the 
bill,  with  costs  to  the  defendant  below. 

Bbown,  President,  concurred. 

Decree  reversed,  and  bill  dismissed. 
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AoBBBMBHT  10  BfeooMS  Bail  fif  Ordkb  THAT  FuBOitiB  maj  be  raltMed 
from  coatody  ao  m  to  escape  is  voidy  m  obstrooting  or  interferiiig  with  tha 
■chniBistration  of  jvstioe:  Note  to  Poretms  v.  Traak,  66  Am.  Dec  614. 

OoimACT  FouHDXD  UFOK  Iludoal  CoirBiDiaATioir  X8  Void:  MUton  t« 
Hadem^  70  Am.  Dec.  623;  note  to  Panom  t.  TraA,  66  Id.  614.  Contimot 
eonneeted  with  end  growing  immediately  oat  of  illogsl  act  wiU  not  be  ea- 
teoed  by  a  court  of  jnstioe:  Buck  t.  AJbm^  62  Id.  664.  Goorts  will  not  paH 
■pon  the  rights  of  partiee  to  illegal  oontracta:  Alfcrd  ▼.  Bwrbe^  68  Id.  448. 
A  defendant  may  plead  that  a  contract  into  which  he  haa  entered  Tohin- 
tvily  ia eoiiCro  ftoaos  fnortt;  QUr.  WUBama^  68  Id.  767;  aee note  to  Traqf  r. 
Takmage^  67  Id.  163;  and  note  to  Boffd  t.  Batek^f,  84  Id.  767;  aee  alao 
Bnmrn  t.  Wflk,  mtk^  p.  791. 

Bqoitabia  Bmumw  will  bb  BsnrnD  to  Faams  ia  eentw^eiaiea  be* 
twean  themaelTea»  when  aoch  relief  ndgjit  cr  ooold  tend  to  the  eonaamina* 
tkn  of  agreementa  entaced  into  in  frand  of  law,  cr  the  r(ghta  of  any  peraoi^ 
and  whan  the  partiaa  are  atrieliy  te  |mH  daiUDi- JVwMW  T.  AdMdIk  46 
Dack  660^  and 
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[t  Waar  Tmaiau,  69Il] 
OB  T^OAii  lOKlkunrr  murbb  p»— n«ATA^  y^—M^  ^^  Btsbt 

Scaoa  ow  Xbiai^  and  thia  mnat  appear  from  the  leoard,  which  alone 

can  be  looked  to  to  prore  each  praaenee. 
Bboobd  or  Ooimonov  or  Feemst  wnn  Show  how  Jubt  wbbx  Bb- 

LBons^  Tbibd^  ahd  Swobh,  and  that  the  priaoner  waa  praaent  at  theae 

proceedings 
BaooBD  or  OotmonoK  or  Fbloky  vubt  Show  that  Pbdobbb  was  PaanBT 

JOtD  Plbadbd  nr  Pbbsov  at  hia  anaiqgmantL 
Wbbbb  Bboobd  of  CtoHYionoH   dobb  hot  Show  that  Pbbsob  Who 

Sbbbsd  VHBmor  was  Qbb  or  Jobobs,  regularly  adeoted  and  awcm,  and 

Ida  name  doaa  not  appear  among  theae  en  the  panel,  the  counotioa  wiO 

boaetaaida. 
Air  Tbial  mot  Twiob  nr  Jbofabiit.  —Where  the  ecoTiotion  of  one  in- 

dieted  for  felony  is  aet  aaide^  the  eoort  may  order  a  new  triaL    The 

priaoner  ia  not  entitled  to  be  diaohaxged  npon  the  groond  that  a  new 

trial  woold  pnt  him  twice  in  jeopardy  for  the  aame  cffiBnae. 

AOODOED  18  HOT  FUT  TWlOB  IH  JbOFABDT  BT  BBDTO  BbMAHDBD  BOB  NbW 

Tbial,  avtbb  baviho  HADa-fcrmar  conTiotioa  aet  aaide  lor  eixaniocenr^ 
ring  at  the  trial 

YoUNGBR  was  indicted  for  murder,  and  the  record  showi 
ibaty  Augoat  29, 1866,  he  moved  that  the  indictment  against 
him  be  quashed,  which  motion  was  overroled.  He  was  ar- 
raigned, and  pleaded  not  guilty.  His  case  was  continued  twice, 
and  came  on  for  trial  February  26th,  at  which  time  the  only 
showing  the  record  makes  is,  that  counsel  was  appointed  to 
prosecute.  The  next  entry  on  the  record  is  that,  February  27th, 
the  prisoner  was  led  to  the  bar,  and  thereupon  came  a  jury, 
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naming  twelve  men,  "  and  the  jury  sworn  yesterday  for  his 
trial  were  brought  into  court,"  etc.  The  record  proceeds  with 
the  details  of  the  trial  during  the  succeeding  days,  and  shows 
the  rendition  of  the  verdict  recited  in  the  opinion.  The  name 
Hi  P.  B.  Shively  appears  at  no  other  part  of  the  reoord. 


O.  W.  Jeffreys  f  fisr  the  plaintiff  in  error. 
MeMnf  aUomey-'generalf  for  the  state. 

By  Court,  Bbown,  President.  By  the  code  of  1860,  chapter 
208,  section  8,  a  prisoner  indicted  for  felony  shall  be  personally 
present  during  the  trial  therefor;  and  the  record  can  alcme  be 
looked  to  for  the  evidence  to  prove  such  presence  at  every 
stage  of  the  trial:  3  Bob.  Pr.  115,  178.  The  record  in  this 
case  shows  that  the  prisoner  was  led  to  the  bar,  and  there- 
upon came  a  jury,  viz.,  '^Austin  Meadows,"  and  eleven  others, 
whose  names  are  stated;  and  then  proceeds:  ''And  the  jury 
sworn  yesterday  for  his  trial  were  brought  into  court,  and 
having  heard  the  evidence,''  etc. 

The  jury  having  retired  to  consider  of  their  verdict,  at  an- 
other day,  to  wit,  etc.,  ''whereupon  came  Austin  Meadows  and 
eleven  other  good  and  lawful  men,  as  the  jury  heretofore  sworn 
to  try  the  prisoner  at  the  bar,  •  •  •  .  having  agreed  on  a  verdict, 
were  discharged,  which  verdict  is  as  follows:  '  We,  the  jorors. 
find  the  prisoner,  Charles  H.  Younger,  guilty  of  murder  in  the 
first  degree,  as  alleged  in  the  indictment.    P.  B.  Shively.' " 

Thus  it  appears  by  the  record  that  the  verdict  is  signed 
"  P.  B.  Shively,"  while  no  such  name  appears  among  the 
•names  of  the  jurors  as  recorded,  nor  does  it  appear  when  or 
how  the  jury  were  selected,  tried,  or  sworn,  nor  does  the  record 
show  that  the  prisoner  was  present  in  court  at  the  time  the 
jury  is  said,  on  a  former  occasion,  to  have  been  sivom;  nor  does 
it  appear  that  he  was  present  and  pleaded  in  jierson  when  the 
arraignment  is  said  to  have  taken  place  on  a  former  occasion. 
All  of  which  facts  must  appear  by  the  record,  or  the  convic- 
tion would  be  unlawful.  And  if  the  reoord  had  shown  that 
the  jury  had  been  properly  sworn,  and  all  the  other  prerequi- 
sites had  likewise  appeared,  yet  still  the  hci  appearing  that 
the  juror  who  signed  the  verdict  was  other  and  different  fix>m 
any  of  the  jurors  named  as  having  been  sworn,  and  there 
being  no  averment  that  this  odd  man  had  been  sworn,  this  of 
itself  would  be  sufficient  to  set  aside  the  judgment  and  ver- 
dict 


Jan.  1868.]  Youhgsb  v.  Staits.  798 

I  thinky  iheieforey  that  the  judgment  ehoald  he  reversed, 
the  verdict  set  aside,  and  a  new  trial  awarded  to  the  prisoner, 
unless  it  shall  be  necessary  under  the  constitution  to  discharge 
him,  as  claimed  hj  his  counsel,  on  the  ground,  as  alleged,  that 
he  cannot  he  again  put  upon  his  trial  for  the  same  offense. 

From  the  earliest  history  of  Virginia  to  the  present  time,  it 
has  been  the  constant  practice  to  set  aside  verdicts  and  judg- 
ments, and  award  new  trials  to  prisoners  convicted  of  misde- 
meanors and  felonies,  as  well  in  cases  involving  jeopardy  to 
life  and  limb  as  otherwise.  The  cases  are  numerous.  In 
Crumf^i  Com,  1  Va.  Cas.  172,  it  was  held  a  new  trial  may 
be  granted  after  the  first  term,  at  any  time  before  judgment. 
In  McCavVs  Cage^  1  Id.  271,  a  new  trial  was  granted  in  a  crim- 
inal case  because  one  of  the  jury  separated  from  the  rest,  with- 
out imperious  necessity,  unattended  by  the  officer.  In  MxU^$ 
CoMj  7  Leigh,  761,  a  new  trial  was  awarded  to  the  prisoner, 
who  had  been  convicted  of  larceny.  In  Balffs  Caae^  8  Id. 
726,  a  new  trial  was  granted  after  verdict  and  judgment  for 
murder.  The  prisoner,  AUce  Ball,  a  free  woman  of  color,  was 
indicted  and  tried  in  the  superior  court  of  Westmoreland 
County  for  the  murder  of  a  white  man,  in  1837.  The  jury 
found  a  verdict  of  guilty  of  murder  in  the  second  degree,  and 
ascertained  the  term  of  imprisonment  in  the  penitentiary  to  be 
five  years.  The  evidence  in  the  case  was  entirely  circumstan- 
tiaL  The  court  was  of  opinion  that  it  was  insufficient  to 
warrant  a  verdict  of  guilty,  and  so,  before  the  verdict  was  re- 
ceived, sent  the  jury  back  to  their  room  to  reconsider  it,  and 
charged  them  upon  the  law  and  evidence  in  the  case.  Never- 
theless they  persisted  in  finding  the  verdict  of  guilty,  which 
was  finally  received  and  recorded.  The  prisoner  thereupon 
moved  the  court  for  a  new  trial;  but  the  court,  being  of  opin- 
ion that  the  power  of  granting  a  new  trial  in  such  a  case  as 
the  present  was  clearly  denied  by  the  principles  and  practice 
of  the  English  law,  and  was  not  warranted  by  any  statute  of 
Virginia,  or  by  the  authority  of  any  adjudicated  case  within 
the  knowledge  of  the  court,  and  believing  that  such  a  case  was 
exclusively  fit  for  the  interposition  of  the  executive  clemency, 
overruled  the  motion,  and  pronounced  judgment  according  to 
the  verdict;  to  which  opinion  of  the  court  the  prisoner  ex- 
cepted. The  bill  of  exceptions  sets  forth  the  whole  evidence; 
and  on  the  petition  of  the  prisoner  to  the  general  court,  a  wiit 
•f  error  was  awarded  to  the  judgment. 
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Fry,  J.,  delivering  the  opinion  of  the  court,  aaid:  ''We 
therefore  proceed  to  inqoire  whether  it  is  in  the  power  of  the 
judge,  in  a  case  of  felony,  to  grant  a  new  trial  after  conYictioi^ 
when  he  ie  satisfied  that  the  evidence  is  ntterlj  insufficient  to 
warrant  the  finding.  It  seems  to  be  settled  in  England  ihati 
by  the  course  of  the  common  law,  a  new  trial  cannot  be  granted 
in  any  case  of  treason  or  felony.  If  the  conviction  is  improper^ 
the  prisoner  is  respited  until  a  pardon  is  applied  for.  In  mis- 
demeanors it  is  otherwise:  1  Chitty's  Crim.  Law,  653;  People 
V.  Cometoek,  8  Wend.  649;  King  v.  Osi/orcl,  18  East,  416,  note 
b;  8  Bla.  Com.  887,  note  by  Christian.  Is  this  principle  a 
part  of  the  common  law  with  us?  and  are  the  courts  of  this 
state  bound  by  it?  We  are  all  of  opinion  that  it  is  not,  and 
that  our  courts  are  not  bound  to  follow  it.  It  is  believed  that 
a  contrary  practice  has  long  prevaUed  in  this  state.  Many 
new  trials  are  remembered  by  some  of  the  judges,  and  we 
think  that  this  practice  is  suitable  to  our  constitution  and 
laws,  and  agreeable  to  justice  and  humanity.  To  grant  a  new 
trial  on  the  application  of  the  prisoner  cannot  be  said  to  be 
against  the  maxim  that  no  one  shall  twice  be  put  in  jeopardy 
of  his  life  for  the  same  ofiense.  As  was  said  by  the  solicitor- 
general  in  the  case  of  CammonweaUh  v.  Oreenf  7  Mass.  625,  it 
is  really  granting  him  a  privilege  which  may  operate  to  save 
his  life,  by  standing  a  second  trial  for  it. 

^'  The  remedy  of  a  pardon  as  a  substitute  for  a  new  trial 
foils  short  of  complete  justice  to  the  prisoner  as  well  as  to  the 
public.  To  the  prisoner,  a  pardon  is  not  equal  to  an  acquittal, 
— to  which  the  case  supposes  he  is  entitled.  His  reputation 
and  character  are  much  more  afiected  by  the  one  than  the 
other.  A  pardon  discharges  from  punishment;  an  acquittal 
from  guilt.  Pardon  may  rescue  him  from  the  penitentiary  or 
a  halter,  but  it  cannot  redeem  him  from  the  infomy  of  convic- 
tion. Every  one  is  entitled  to  a  fair  and  legal  trial.  If  con- 
victed, it  should  be  according  to  the  law  and  evidence;  «and  if 
it  be  clearly  apparent  to  the  court  that  injustice  has  been  done 
in  its  own  forum,  it  would  seem  to  be  appropriate  and  just 
that  the  court  should  redress  it.  To  devolve  the  duty  on  the 
executive,  besides  that  it  falls  short  of  complete  justice  to  the 
prisoner,  as  before  mentioned,  is  to  throw  it  upon  one  over 
whom  it  has  no  control,  who  may  leave  the  injustice  in  full 
force.  And  as  Parker,  C.  J.,  said  in  the  case  last  mentioned, 
*  whatever  confidence  the  court  might  feel  in  the  executivei 
they  would  be  unwilling  to  commit  to  other  hands,  in  a  case 
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affecting  life,  an  error  committed  by  themselTes,  or  by  otbera 
concerned  in  tbe  trial,  the  regolarity  of  which  they  are  bound 
to  enforce/  citing  United  8tcae$  y.  Fries,  8  Dall.  515;  State  v. 
IIopHnSy  1  Bay,  372;  and  Wood  y.  Lawrence  Co.j  1  Black,  396." 
In  the  latter  of  which  cases  the  court  granted  a  new  trial,  be- 
cause the  yerdict  was  against  the  eyidence.  And  the  opinion 
of  Parker,  C.  J.,  in  Chreen^e  C<ue,  17  Mass.  625,  supports  the 
yiew  taken  by  the  general  court.  He  said  "  that  a  prisoner 
who  has  been  tried  for  a  felony  and  acquitted  should  not  be 
subjected  to  a  second  trial  for  the  same  offense  seems  consist- 
ent with  the  humane  principles  of  the  common  law  in  relation 
to  those  whose  liyes  haye  been  once  put  in  jeopardy.  But  the 
same  humane  principles  would  appear  to  require  that,  after  a 
conyiction,  a  prisoner  should  be  indulged  with  another  oppor- 
tunity to  saye  his  life  if  anything  had  occurred  upon  the  trial 
which  rendered  doubtful  the  justice  or  legality  of  his  conyic- 
tion. Nemo  bis  debit  texari  pro  una  et  eadem  causa  is  a  maxim 
of  justice  as  well  as  of  humanity,  and  was  established  for  the 
protection  of  the  subject  against  the  oppression  of  goyemment. 
But  it  does  not  seem  a  legitimate  consequence  of  this  maxim 
that  one  who  has  been  illegally  conyicted  should  be  preyented 
from  haying  a  second  inquiry  into  his  offense,  that  he  may  be 
acquitted  if  the  law  and  the  eyidence  will  justify  an  acquittaL 
If  the  error  arises  from  inadvertency  of  the  judge  in  reject- 
ing or  admitting  eyidence,  or  from  misbehayior  of  the  jury,  or 
other  cause,  which  would  be  good  ground  for  a  new  trial  in 
dyil  actions  for  misdemeanors,  justice  and  consistency  of  prin- 
ciple would  seem  to  demand  that  the  person  conyicted  should, 
upon  his  own  motion,  haye  another  trial,  instead  of  being 
obliged  to  rely  upon  the  disposition  of  the  court  to  recommend 
a  pardon,  or  of  the  executiye  power  to  grant  it  It  is  not 
enough  that  the  life  of  the  accused  will  generally  be  safe  in 
the  hands  of  such  highly  responsible  public  agents;  the  right 
of  the  citizen  to  be  tried  by  his  peers  according  to  the  forms 
as  well  as  the  principles  of  law  is  the  only  certain  security 
that  at  all  times  and  under  all  circumstances  that  protection 
which  the  constitution  extends  to  all  will  be  effectually 
enjoyed. 

"  Besides  the  injury  to  the  accused  in  denying  a  new  trial, 
and  giying  a  resort  to  the  pardoning  power  only,  justice  might 
often  be  defeated  by  it.  The  pardoning  power  in  this  state  is 
in  its  nature  and  practice  more  limited  than  that  of  the  king 
ef  England.    A  new  trial  might  often  redress  an  injury  with* 
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oat  wholly  discharging  fix>m  ponishment;  but  a  pardon  would 
discharge  altogether.  A  person  indicted  for  murder  might  be 
convicted  of  murder  in  the  first  degree;  it  might  be  dear  that 
this  was  not  right,  but  that  the  offtose  was  only  manslaughter; 
if  the  court  could  not  grant  a  new  trial,  the  executive  must 
pardon,  and  discharge  the  prisoner,  whereas  if  a  new  trial 
were  granted  he  might  meet  the  punishment  due  to  his  proper 
offense. 

''  We  have  a  more  varied  scale  of  crimes  with  appropriate 
punishments  than  that  found  in  the  British  code.  At  the 
time  the  principle  in  question  was  established  there,  that  code 
was  simple  and  bloody.  It  was  death  or  nothing  for  most 
offenses.  It  is  believed  that  this  difference  in  our  criminal 
laws,  as  well  as  that  in  the  exercise  of  the  pardoning  power 
and  the  spirit  of  our  institutions,  together  with  a  due  regard 
to  justice  and  humanity,  folly  justify  a  departure  from  th#» 
English  rule." 

In  ArmUUad?%  Oase^  11  Leigh,  667  [87  Am.  Dec.  623],  a 
new  trial  was  granted  for  admission  of  a  juror  not  indifferent 

In  Ov€rbee*$  Case^  1  Bob.  (Va.)  766,  the  prisoner  was  con- 
victed of  forgery;  a  new  trial  was  granted  because  some  ct 
the  jurors  separated  for  a  few  minutes  without  the  presence  of 
the  sheriff,  but  without  having  communicated  with  any  one. 

In  Orayson^i  Ca^e^  6  Gratt.  713,  the  prisoner,  a  free  negro, 
had  been  convicted  of  murder  in  the  first  degree.  The  court 
sentenced  him  to  be  hung.  He  moved  for  a  new  trial,  be- 
cause the  verdict  was  against  evidence,  which  motion  was 
overruled,  and  he  excepted,  and  the  facts  proved  were  spread 
upon  the  record.  Upon  his  petition  to  the  general  court  a 
writ  of  error  was  awarded.  The  judgment  was  reversed^  the 
verdict  set  aside,  and  a  new  trial  awarded.  The  case  was 
elaborately  argued  and  folly  considered,  and  it  was  held  that 
new  trials  are  grantable  at  the  instance  of  the  accused  in  all 
criminal  cases;  that  motions  for  new  trials  are  governed  by 
the  same  rules  in  criminal  as  in  dvil  cases,  and  that  a  new 
trial  will  be  granted  where  the  verdict  is  against  law,  or  where 
it  is  contrary  to  the  evidence,  or  where  the  verdict  is  without 
evidence. 

Afterwards,  on  the  next  trial,  in  1860,  the  prisoner  was 
again  convicted  of  murder  in  the  first  degree,  and  again  sen- 
tenced to  be  hung  for  the  same  offense.  He  again  moved  the 
court  to  set  aside  the  verdict  and  for  a  new  trial,  which  the 
eourt  overruled,  and  he  again  excepted.     The  facts  wers 
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spread  upon  the  record.  The  prisoner  again  applied  to  the 
general  court  for  a  writ  of  error,  which  was  awarded^  and 
npon  the  hearing  the  general  court  again  reversed  the  judg- 
menty  and  set  aside  the  verdict,  because  there  was  not  evi- 
dence to  warrant  it,  and  awarded  a  new  trial:  See  the  latter 
case  of  Grayson,  reported  in  7  Gratt.  613,  to  which  is  appended 
a  note  by  the  reporter,  that,  '^  after  the  decision  of  the  court 
granting  to  the  prisoner  another  trial,  an  armed  mob,  in  the 
day-time,  took  him  from  the  jaU  and  hung  him;  and  thus  ta 
punish  a  man  whom  they  suspected  of  murder,  they  com- 
mitted murder  themselves.''  So  in  Mar$halP$  Caaey  5  Id.  663^ 
after  conviction  for  unlawful  stabbing,  a  new  trial  was  granted. 
So,  also,  were  new  trials  granted  after  convictions  for  felony 
in  Worndj^i  Cate^  8  Id.  712  [56  Am.  Dec.  162],  and  band's 
Ooae,  9  Id.  788. 

This  review  of  the  oases  decided  in  Virginia  shows  conclu- 
sively that  the  law  is  well  settled  that  a  new  trial  may  be 
granted  in  a  case  of  felony,  where  the  prisoner  has  been  con- 
victed, but  not  if  acquitted.  That  it  is  not  in  conflict,  but 
rather  in  harmony,  with  the  principle  of  that  just  and  hu- 
mane rule  that  no  person  shall  be  twice  put  in  jeopardy  for 
the  same  offense.  Indeed,  the  wisdom,  justice,  humanity,  and 
necessity  of  the  rule  is  practically  illustrated  by  Grayson's 
cases,  and  the  tragic  conclusion  as  disclosed  by  the  reporter's 
note  to  the  case.  The  new  trial  is  often  the  convicted  prison- 
er's only  safeguard  left.  Deny  him  that,  on  the  plea  that  he 
shall  not  be  twice  put  in  jeopardy  for  the  same  offense,  and 
you  stab  him  to  the  heart  with  the  weapon  intended  only  for 
his  security  and  defense.  Such  a  construction  of  the  rule 
would  let  him  be  hung,  however  innocent,  in  order  to  avoid 
the  hazard  of  life  or  limb  against  which  he  is  to  be  secured 
by  the  rule  made  for  his  benefit.  Judges  may  be  perplexed 
in  giving  interpretation  and  application  to  the  rule,  and  may 
stick-  in  the  bark  in  doing  so,  hmret  in  litera  haret  in  cortice; 
but  it  seems  to  me  that  an  innocent  man,  or  guilty  either^ 
convicted  wrongfully  and  sentenced  to  be  hung,  with  the  hal- 
ter around  his  neck,  could  not  be  long  or  doubtful  in  deciding 
for  himself  which  construction  of  the  rule  was  for  his  interest 
and  necessities,  which  was  in  harmony  with  the  spirit  of  jus- 
tice and  humanity  that  dictated  the  rule  for  the  prisoner's 
safety.  The  constitution  only  enacts  the  rule  of  the  common 
law,  does  not  change  it,  so  that  the  interpretation  of  one  is  the 
interpretation  of  the  other.    The  case  of  United  States  v.  Oil- 
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berty  2  Sum.  19,  dedded  in  the  drcoit  ooort  of  the  United 
States,  has  been  much  relied  on  by  the  prisoner's  connsel^  to 
show  that  a  new  trial  cannot  be  awarded  if  the  judgment  be 
reversedy  but  that  the  prisoner  must  be  discharged.  It  mig^t 
be  a  suflBicient  answer  to  this  suggestion,  that  the  case  is  not 
sufficient  to  shake  the  well-settled  rule  as  shown  by  the  cases 
reviewed  and  cited;  but  even  if  tried  by  that  case,  there  is 
nothing  in  it  to  prevent  a  new  trial  here,  or  authorise  a  dis- 
charge of  the  prisoner.  The  utmost  that  is  maintained  in 
that  case  is,  that  there  must  be  a  regular  trial  by  a  lawful  jury 
on  a  good  indictment,  and  these  facts  must,  as  we  have  else- 
where seen,  appear  by  the  record;  but  it  has  been  seen  by  the 
record  in  this  case  at  bar  that  there  was  not  a  regular  trial  by 
a  lawful  jury.  Instead  of  being  regular,  the  prisoner  was  not 
shown  to  have  been  present,  nor  the  jury  to  have  been  elected, 
tried,  and  sworn  as  required  by  law,  dor  does  one  of  them, 
the  juror  who  signed  the  verdict,  appear  to  have  been  sworn 
at  all,  nor  his  name  recorded  among  the  names  of  the  other 
jurors;  and  further,  that,  counting  him  as  a  juror  with  the 
other  twelve  named  as  such,  there  were  then  thirteen  jurors 
on  the  jury  which  tried  and  found  the  prisoner  guilty,  so  that 
in  neither  event  was  the  trial  regular  nor  by  a  lawful  jury, 
and  the  verdict  must  therefore  be  set  aside,  and  a  new  trial 
awarded  to  the  prisoner,  to  be  had  befiore  the  drouit  court  of 
Mason  County. 

Maxwell,  .7.,  concurred. 

New  trial  awarded. 


AoouBiD  BAB  BiORT  TO  Bs  FEaaosAULY  FaagMMT  ja  BvaaT  Scaas  ev 
mi  Tbial,  and  if  deprived  of  tills  rij^t  witiKNit  hu  ooaeenl^  he  wiU  be 
given  a  new  trial:  HiS  t.  Siate^  86  Am.  Deo.  796^  and  note  leteiing  to  oaay 
oaaea  npon  this  question. 

FoBXEB  JsoPABDT,  Wbat  Oossmtutss;  Soo  tfals  qnostion  discnssed  at 
lenfcth  in  Black  ▼.  State,  91  Am.  Deo.  772;  DemMA  ▼.  Stale,  91  Id.  496; 
FMer  ▼.  Ckmmonwealth,  69  Id.  620^  and  notes. 

Ths  pbihcipal  CASS  n  oitid  to  the  point  that  ''a  penon  indicted  lor 
felony  mnst  be  personally  present  dnixng  the  trial,  and  snoh  prssenoe  masl 
be  shown  by  the  reoord,"  in  State  t.  Ocamn,  20  W.  Va.  6.  The  Terdiol 
should  be  set  aside  where  the  prisoner  was  absent  triiils  a  portion  of  the  evi. 
denee  was  being  introduced:  State  v.  Orter,  22  Id.  612.  The  prineipal  cass 
is  dted  in  State  t.  Stramdar,  6  Id.  69I9  where  it  was  held  thata  osrtain  entry 
in  the  reoord  showed  the  piesenoe  el  the  aoonsed  when  bis  easi 
tinned. 
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BguiTABLa  JvBiSDinnoir  io  Dial  with  Lamd  BnovD  Statb,  —Qua  wmml 
■old  to  another  a  Uige  traot  of  land  lying  i>artly  in  Mazyland  and  the 
ramaindar  in  Vixginiai  Tha  grantor  afterwards  filed  hii  bill  iii  a  Mary- 
land coort  to  enforce  hii  Tendor'a  lien,  and  for  a  sale  of  the  landa  to  sat- 
My  the  unpaid  porehaee  money.  The  coort  deoreed  the  payment  of  this 
money,  and  in  default^  the  sale  of  the  Maryland  land,  after  perfecting 
ttBtiae,th«  proceeds  to  be  applied  pro  lofito  to  the  debt  iSTel^thatth* 
Maryland  coort  might  have  decreed  a  sale  of  the  Virginia  land  alao^  and 
implied  the  proceeds  to  the  payment  of  the  pordhase-money;  and,  as  in- 
ddental  thereto^  might  hare  required  the  partiaa  before  it  to  have  nnited 
in  a  conTeyance  of  the  Virginia  land  to  its  oommissioner,  to  be  by  him 
■old;  it  might  hare  investigated  the  title  to  the  Virginia  land,  testuig 
the  same  1^  the  laws  of  Virginia;  and  althongh  sooh  inqniry  would  be 
more  satisfactory  in  a  Virginia  ooort^  the  Maryland  decree  woold  hava 
been  condnsiTe  of  everything  in  fact  determined,  nnlees  it  shoold 
plainly  appear  that  the  Maryland  oonrt  had  misapplied  the  Virginia 
law. 

Dmbxb  of  8alb  or  Past  of  Tkaor  of  Land  Ltino  wizbxn  Sxais  noi 
CoNGLnsivB  Aa  TO  RnfAZSDxn  Ltino  brond.  —  Where  a  snit  was  had 
in  a  Maryland  court  to  enforce  a  vendor^s  lien  upon  a  tract  of  land  lying 
partly  in  Maryland  and  partlyin  Virginia,  a  decree  of  the  Maryland  oourl 
a  sale  of  the  part  of  the  land  lying  within  that  state  is  not  oon- 
upon  a  Virginia  court  in  a  proceeding  commenced  therein  for  the 
sale  of  the  Virginia  land,  where  it  appears  that  neither  the  court  nor  the 
parties  to  the  Maryland  suit  contemplated  a  sale  of  the  Virginia  landa 
Tins  decree  concludes  the  Virginia  court  in  nothing  although  it  might 
have  dene  so  bad  it  desired  to  have  gone  so  far. 

DmoxB  OF  TiTU  Which  Corner  of  Eqvitt  will  Conbidxb  abb  Sooh  ab 
SziBT  AT  TxxB  OF  Inouirt,  and  not  snch  as  existed  at  the  time  of  the 
contract  of  sale.  Consequently,  where  a  vendee  haa  held  posoeesion 
under  the  title  derived  from  his  vendor  until  defects  which  existed  aft 
the  time  of  the  sale  have  been  cured  l^  the  statute  of  limitatioD,  or  by 
adverse  possession,  he  will  not  be  allowed  to  take  advantage  of  them. 

In  the  decree  of  the  Maryland  court,  mentioned  in  the  opin- 
ion, nothing  was  said  of  a  sale  of  the  Virginia  land,  which 
Green  assigned  to  the  plaintiffs  herein.  Before  the  sale  of  the 
Maryland  land  under  the  decree  of  that  court,  Brant  com- 
menced another  action  against  Oreen,  in  the  state  of  Virginia, 
to  have  pajrment  of  the  remainder  of  the  purchase-money  en- 
forced against  the  Virginia  lands.  Oreen  answered,  alleging 
defects  in  the  title  to  this  land.  Brant  afterwards  died,  and 
his  administrator  filed  an  amended  bill,  in  which,  for  the 
first  time,  the  decree  of  the  Maryland  court,  which  had  been 
rendered  by  consent,  was  relied  upon  to  estop  Green  from  al- 
leging defects  in  the  title.  A  further  statement  of  the  case  is 
unnecessary. 


800     Piedmont  Coal  and  Iron  Co.  v.  Osssn.    [W.  ViigLaUt 

Lamb  and  PauU^  and  Bogges8j  for  the  appellants. 
ChatUi  J.  FavUsneVf  for  the  appellees. 

B7  Court,  Brown,  President  The  impOTtant  qnestion  ari^ 
Ing  on  the  record  for  the  consideration  of  this  conrt,  in  this 
case,  is,'  whether  the  decree  of  the  Maryland  court  conclodes 
all  inquiry  into  the  validity  of  the  title  to  the  Virginia  lands 
in  the  Virginia  courts,  wherein  the  vendor  seeks  specific  per- 
formance and  a  sale  of  the  Virginia  lands  to  pay  the  balance 
of  the  price  not  paid  by  prior  payments  and  by  the  sale  of  the 
Maryland  lands  under  the  decree  of  the  Maryland  court.  I 
should  be  very  slow  to  reconsider  a  question  which  had  been 
considered  and  adjudicated  by  a  court  of  competent  jurisdic- 
tion of  another  state  of  the  Union.  But  the  difficulty  in  the 
present  case  is  not  the  competency  of  the  Maryland  courti  but 
what  it  did  decide  and  what  it  did  not. 

John  Brant,  by  written  indenture,  sold  to  General  Duff 
Green  several  tracts  or  parcels  of  land,  part  of  them  situated 
in  Maryland  and  the  rest  in  Virginia,  for  a  large  sum  ct 
money,  payable  as  therein  specified.  Brant  filed  his  bill  in 
the  county  court  of  Alleghany  County,  Maryland,  to  enforce 
his  yendoi^s  lien,  and  for  a  sale  of  the  lands  to  satisfy  the  price 
remaining  unpaid.  The  Maryland  court  decreed  that  Green 
pay  the  purchase-money,  less  the  payments  made  in  psrif  in 
a  given  time,  and  upon  default  that  the  Maryland  lands  be 
sold  and  the  proceeds  applied  pro  tanto  to  the  debt,  which  was 
done;  the  said  court,  however,  first  seeing  that  the  title  to 
the  Maryland  land  was  perfected,  before  sale,  by  a  deed  with 
general  warranty  firom  Brant  to  Green,  with  tiie  relinquish- 
ment of  the  dower  right  of  Brant's  wife  to  the  same.  This  is 
substantially  what  that  court  did.  The  bill  in  the  Maryland 
court  was  general,  and  prayed  for  a  sale  of  the  lands  without 
limiting  the  prayer  to  the  Maryland  lands.  And  that  court 
might  undoubtedly  have  gone  further  than  it  did,  and  have 
decreed  a  sale  of  tiie  Virginia  lands  also,  and  applied  the  pro- 
ceeds to  the  purchase-money;  and  as  incidental  thereto,  it 
might  have  compelled  the  parties  then  before  it  to  unite  in 
conveying  the  Virginia  lands  to  its  commissioner,  and  then 
had  them  sold  and  conveyed  by  him  under  its  order;  and  it 
might  very  properly,  upon  having  a  proper  case  made  requir- 
ing the  investigation  of  the  validity  of  the  vendor's  titie  to  the 
Virginia  lands,  have  instituted  an  inquiry  in  that  behalf^  and 
tested  the  title  to  the  same  by  the  laws  of  Virginia;  and  how* 
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ever  inconvenient,  and  perhaps  nnsatis&otoryy  ench  an  inves* 
ligation  might  have  proved  in  a  foreign  eoort,  and  however 
appropriate  and  preferable  it  might  be  snppoeed  to  have  had 
the  qnestion  of  title  to  the  Virginia  lands  investigated  and 
determined  under  the  laws  of  Virginia  hj  a  Virginia  court, — 
yet  would  the  decree  of  the  Maryland  court  be  conclusive  upon 
the  parties,  in  such  case,  of  everything*  so  considered,  and,  in 
fJEMst,  determined;  unless,  perhaps,  the  Virginia  court  should 
plainly  see  that  the  Maryland  court  had  clearly  mistaken  the 
law  of  Virginia  applicable  to  the  case.  Indeed,  the  Maryland 
court  might  in  such  a  case  have  also  compelled  Brant  to  exe- 
cute a  like  deed  to  Oreen  for  the  Virginia  lands,  with  general 
warranty  and  with  the  relinquishment  of  his  wife's  dower  right 
therrin,  and  deliver  the  same  for  record  in  Virginia  at  or  be- 
fore such  sale;  but  the  Maryland  court  did  not  do  so.  It 
neither  considered  nor  decided  the  question  of  title  to  the  Vir- 
ginia lands,  nor  did  it  decree  a  sale  even  without  such  inquiry 
and  determination.  Having  exhausted  the  Maryland  land,  it 
ceased  to  exert  its  powers  in  the  premises.  And  the  reason  is 
manifest  upon  the  whole  record  of  the  case.  It  was  not  in 
the  contemplation  of  the  parties,  their  counsel,  nor  the  court, 
to  investigate  the  defects  of  title  and  dispose  of  the  Virginia 
lands  in  ^e  Maryland  suit;  and  very  shortly  after  the  Mary- 
land decree,  and  before  the  sale  of  the  Maryland  lands,  the 
vendor,  Brant^  filed  his  bill  in  the  circuit  court  of  Hampshire 
County,  where  the  Virginia  lands  were  situated,  to  foreclose 
his  vendor's  lien,  and  for  a  sale  of  those  lands  to  pay  the 
purchase-money.  The  pendency  of  this  Virginia  suit  and  its 
object  were  known  and  recognized  by  all  in  the  Maryland  case, 
as  appears  by  the  record  in  that  case  and  the  agreements  of 
the  parties  filed  therein  referring  to  that  suit 

It  is  claimed  that  the  Virginia  suit  was  but  a  foreign  at- 
tachment, under  the  statute,  in  substance  and  fact^  though 
not  so  in  form,  to  subject  the  Virginia  lands,  not  to  the  ven- 
dor's lien,  but  to  satisfy  the  Maryland  decree;  but  the  facts 
do  not  sustain  the  theory,  however  plausible.  That  was  a 
new  view,  taken  many  years  after  by  the  administrator  of 
Brant,  and  the  conclusiveness  of  the  Maryland  decree  urged 
as  an  eBicjippel  to  all  inquiry  into  the  question  of  title  to  the 
Virginia  lands  then  sought  to  be  sold.  The  object  of  the 
Maryland  suit  was  to  enforce  the  vendor's  lien  on  the  Mary- 
land land,  and  clearly  so  understood  and  intended  by  all  the 
parties  and  the  Maryland  court    The  vendee  questioned  the 
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title  to  the  land,  and  averred  the  inability  of  the  vendor  to 
make  a  good  title;  and  that  was  perfected  before  sale  by  the 
deed  of  Brant^  the  vendor,  to  the  vendee,  with  the  relinqoiflh- 
ment  of  the  dower  right  of  the  vendor's  wife,  according  to  the 
laws  of  Maryland.  It  was  not  necessary  to  that  object — that 
is,  to  a  sale  of  the  Maryland  lands — to  investigate  and  de- 
termine in  the  Maryland  conrt  the  title  to  the  Virginia 
lands,  as  it  was  not  in  contemplation  to  sell  the  latter  in 
that  suit,  but  that  was  left  for  the  Virginia  coort  in  the  Vir* 
ginia  suit,  then  pending  fisr  that  purpose,  and  so  known  to 
all  the  parties  and  to  the  Maryland  conrt,  else  why  did  the 
Maryland  coort  stop  short  of  its  duty  with  granting  but  half 
reUef? 

I  think,  therefore,  upon  an  inspection  of  the  whole  record, 
that  the  Maryland  decree  neither  determined  nor  concluded 
anything  respecting  the  title  to  the  Virginia  lands;  but  that 
that  question  was,  and  is  still,  open  to  investigation  according 
to  the  contract  of  sale  sought  to  be  enforced.  And  it  seems 
the  learned  judge  who  decided  the  case  in  the  Hampshire 
court  was  not  free  from  difficulty  in  maintaining  the  Mary- 
land decree  to  be  conclusive  against  such  inquiry,  when  he 
disregarded  the  declaration  which  he  had  made  of  its  con- 
clusiveness so  far  as  to  permit  the  inquiry  into  the  title  of  a 
moiety  of  one  of  the  tracts  of  land  in  question.  But  if  the 
said  decree  be  conclusive  as  to  any  of  said  tracts,  why  not  as 
to  all  of  them?  and  if  not  conclusive  as  to  the  whole,  why  so 
to  any  part?  I  think,  therefore,  that  the  decrees  of  Septem- 
ber 20, 1854,  and  April  21, 1859,  are  erroneous  in  holding  the 
Maryland  decree  conclusive,  and  excluding  the  inquiry  into 
the  validity  of  the  title  to  said  lands,  and  also  in  dissolving 
the  injunctions  before  such  inquiry  should  be  had.  Those 
decrees,  therefore,  should  be  reversed  so  far  as  they  conflict 
with  these  views,  and  the  cause  remanded  to  the  circuit  court 
of  Hampshire  to  be  there  further  proceeded  with  in  conform- 
ity to  the  views  above  indicated. 

But  in  any  inquiry  which  may  there  be  had  respecting  the 
alleged  defects  of  title  to  the  said  lands,  the  question  should 
not  be  exclusively  as  to  what  defecte  existed  in  Brant's  title 
at  the  time  of  the  sale,  but  rather  what  defecte  now  exist 
therein,  if  any,  which  would  defeat  the  possession  or  enjoy- 
ment of  the  land  by  the  vendee;  for«  however  defective  the 
title  may  have  been  originally,  if  the  vendee  has  had  and  held 
the  possession  thereof  under  it  till  the  defect  has  been  cured 
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hj  lapse  of  time  or  the  statute  of  limitations,  he  should  not  be 
allowed  to  set  up  such  pretended  defeot.  And  should  it  be 
found  that  the  questions  of  title  cannot  be  determined  without 
resort  to  actions  at  law,  the  parties  should  be  required  to  do  it 
to  enable  the  court  of  equity  to  make  a  complete  and  final 
disposition  of  the  case. 

Nor  does  the  record  show  whether  the  lands  in  question 
have  been  held  in  the  possession  of  .the  vendor  and  vendee,  or 
either  of  them,  or  whether  by  the  claimants  of  the  alleged 
older  and  adverse  title,  so  that  this  court  cannot  determine 
the  question  of  title  in  the  promisee. 

Maxwxll,  J.,  concurred. 

Decree  reversed. 

ODuaxB  OF  Qra  Scatb  CAmror  Amnn.  Dud  of  Lavss  dt  AjronoB  SvAn 
duly  reoorded  thflreiny  ermi  tboQ{^  it  apptan  thftt  niflh  dtad  was  Insda- 
lontly  obtaioed.  Bot  if  a  ooort  of  equity  in  the  f onnsr  atata  baa  aoqnirad 
Jnriadifltian  of  tho  penon  of  one  who  haa  by  frand  obtained  a  deed  for  land 
lying  in  another  atate,  and  had  it  recorded  there^  it  may  deeree  that  he  and 
Ua  grantee,  if  the  latter  ia  not  entitled  to  protection  aa  a  bonajide  pnrchaaer* 
ahaU  releaae  their  cUim  acquired  nnder  anoh  fntudolently  acquired  deed; 
and  if  they  refoae  to  do  ao»  they  may  be  attached  for  contempt^  and  held  ia 
enatody,  nntil  they  ezeonte  the  decree;  and  i^  in  the  mean  time,  it  be  made 
to  i^**'  ^1^  ^^7  ^'^  aeeking  to  enenmber  the  title  by  oonveyancea  to 
third  perecne,  that  may  be  treated  aa  a  oontempt  for  which  the  oonrt  may 
attach  and  poniah  them;  and  if  they  go  beyond  the  Jnriadiotion,  the  oonrl 
can  appoint  a  apecial  oommiwiimar  to  make  the  oonT^yanoe  in  their  ateadi 
CMqr  ▼.  SearkU,  87  Am.  Dec  296^  and  note. 

Thb  vaaasFAL  gabs  n  gxtid  to  the  point  that  after  a  parol  partition  be- 
tween oo-tenanta  haa  been  made^  and  one  of  them  takea  pooMarien  el  hia 
aDotaMBtk  ud  holda  it  f or  the  period  of  the  atatate  of  limfftatiana,  hii  titU  ii 
pwfeol^  in  JIAoonif  T.  CMloiii  4  W.  Va.  SM. 
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reeitals  in,  m  notice,  684. 

registration  ol,  678. 

renewal  or  funding  of^  6801 

rights  of  holden,  680. 

■eel  of  corporation  ehoiild  be  attadherl,  677. 

■ignini^  678. 

tax-payers'  assent  to^  when  end  how  to  be  grrea,  691L 

to  aid  railways,  667. 

to  aid  in  developing  resoiirees»  or  in  poUie  iniptore— 
* ' «    to  whom  payable,  678. 

ICmnoir Ai.  Cobfobatiok,  frightened  honest  liability  lor  b^fmy  enesd  te  m 
by,611. 

highway,  liability  for  objects  in,  which  frighten  honest  60ft-61L 

power  of,  to  borrow  money  and  issue  baBd%  666w 

private  property,  power  of  to  destroy,  606L 

pofposes  for  which  may  issoe  bonds,  667. 

KiooTiABLi  ImTBumHT,  writing  one's  name  on  back  o(  makea  Urn  ttMi 

M  maker.  S28u 
XEWBrmt,  contempt  of  conrt^  by  chazging  court  with  bribery,  417* 
eontempt  of  ooart^4^  charging  coort  witii  improprieties^  417. 
oontempii  ol  oonrt^  by  charging  grend  jory  with  xncon^tenqy^  417. 
contempt  of  ooort^  by  charging  witness  with  peijory,  417. 
eontempt  of  oonrt^  by.ezciting  hostility  to  penon  abont  to  be  tria^  40^ 

contempt  of  coort  by,  in  making  nntrnthfol  ■tatomentsb  416w 
eonAempt  ot  ognr^bj^  jnitigstion  of  disclaimer  of  disrespect^  4161 
contempt  of  coort  by,  power  to  pnnish  is  nnqneetionabla^  415u 
contempt  of  coort  by  publication  of  comments  on  affidavit  on  £1%  41iL 
contempt  of  court  by  puUioation  of  petition  charging  fraud,  417* 
contempt  qf 'COprt  by  pubUoation  to  aibot  pending  causae  415,  417« 
contempt  of  court  by,  punishment  of,  418L  .   . 

eq^tempt  pi  ./oour^^lu  yiola^iig  order  agMnst  publishing 

419. 
contempt  of  court  by  threfKtening  litigHit,  417. 
injunction  against  publication  of  judicial  proceeduigi»  4161 
proceedings  of  court,  rule  agMnst  pub^catien  o^  4lSk 
right  of,  fo«ritici|^publi9L  officer^  416. 
right  of,  to  assign  diahonorablo  motives  to  courts^  4lAi 

Pabtnxb,  embeszlement  by,  136.  ' '     / 

pABivxBSHiP,  annulment  of  contract  of,  by  court  ol  eqoilfy^ 

cannot  hold  legal  title  to  real  estate,  197.' 

conveyance  of  land  to  A,  B,  &  Co.,  effect  of,  197. 

declaring  void  for  fraud  or  impoeiticn^  261. 

dissolution  of,  because  all  oonfidenoe  between  the 
262. 

dissolution  of/  beeaiiecj  no  profits  a^  possible,  262. 

'dis^ltttioQ  ofybecansib  of  iniiani^  of  one  partner,  266. 

dissolution  of,  because  of  misoonduot  of  one  pertner,  262» 

dissolution  of,  because  of  neglect  <tf  one  partner,  263. 

dissolution  of,  because  of  exclusion  of.  -one  partner,  266. 

disaolution  of,  because  one  will  not  consult  with  the  other. 
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TMWttnaamnff  diasoliittoQ  of,  becwua  partners  caonot  agree,  263^  2ttT. 

diaeolntioa  of,  because  purpose  of  has  been  accomi^ished,  261. 

diBBolntiAn  p(  beoaase  scheme  for  was  visionary  and  unpraofeioabla^  SOt» 

diasolntion  of,  beoanae  whole  oapi^l  has  been  loet^  262. 

dissolntion  ol^  caoses  for  decreeing,  261. 

dissolntion  of,  costs  of  proceeding,  267. 

dissolntion  of,  date  from  which  it  becomes  sfilBotive  nndar  the  dsona^ 
267. 

dissolation  of,  discretion  of  coorts  respecting;  261. 

dissolntion  of,  estoppel- where  canse  complained  of  aioso  from  onmpiaiiip 
anf  8  misoondnct^  266. 

dissdntian  of,  for  disconrte^  of  one  partner,  263w 

dissolntion  o^  for  error  of  judgment  of  one  partner,  268. 

dissolntion  o(  for  gross  n^^lect  of  one  partner,  268. 

dissolution  of,  for  intoxication  or  extravagance  of  one  partDar*  MIL 

dissolntion  of,  for  qnarrels  between  partners,  263^  26i. 

dissolntion  of,  injnnction  pending  proceedinga  for,  267. 

dissolntion  of,  receiver  pending  proceedings  for,  269.     . 

dissolntion  o^  relief  grantable  or  bill  for,  267,  269. 

dissolntion  o^  snndry  oanses  for,  264,  265. 

for  purpose  of  dealing  in  real  aetata,  and  whether  agreement  of  mail  ba 
in  writing,  201. 

period  of,  may  be  prescribed  by  contraoti  260. 

vsal  estate,  extent  to  which  may  be  treated  as  personalty,  200L 

vsal  estate,  holding  in  name  of  partners  does  not  alone  make  it  pailiisi 
ship  property,  200. 

vsal  estate,  intent  to  bring  into  partnership,  whether  mnst  aspaar  by 
writing,  197. 

vsal  estate,  intent  with  which  porehased,  199. 

vsal  estate  of,  widow's  right  of  dower  in,  201. 

vsal  estate,  parol  evidence  to  show  that  it  belongs  to  partnerships  197* 

real  estate,  purchase  of,  with  fnnds  and  for  use  of  partnership,  200L 

real  estate,  use  of,  by  firm,  will  not  alone  make  it  partnership  asswfs,  20QL 

real  estate,  when  deemed  in  equity  to  be  partnership  property,  197. 
PoCTAL  Laws,  embeszlement  under,  173. 
FvBLio  OmcKBS,  embezzlement  by,  167,  168^  170. 
PoBUO  Purposes,  what  are,  667,  668. 

Eaxlroad  Corpqeations,  child,  damages  for  causing  death  of,  60L 

child,  degree  of  care  and  foresight  exacted  of,  66,  72. 

child,  negligence,  when  inferred  from  its  being  unattended,  7S. 

child,  when  deemed  incapable  of  negligence,  73. 

eontribtttory  neglect  whereby  persons  are  injured,  60. 

evidence  against^  declaration  of  flagman  not  adnuasibles  234. 

failure  of  traveler  to  look  for  approaching  trains,  61. 

fences,  liability  for  failure  to  bnild,  57. 

intoxicated  person,  negligence  of  in  crossing  track,  61. 

negligence  inferred  from  allowing  fireman  to  take  chai^  of  engine^  66b 

negligence  inferred  from  habits  of  intoxication  on  part  ol  oondactor»  284 

passenger  riding  in  caboose,  346. 

unfit  conductor,  employment  of,  when  negligence^  346w 
Bbal  Estatx,  partnership  in,  and  parol  evidence  o(  197-20L 

partnership  to  deal  in,  201. 
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f— '^^^  piootadipy  idr  dlnolntian  of 
RiVEB»  jflfat  liabailif  of  dirtiaol  poOntaB  o(  212. 


SuBSTT*  nImmm  lAf  bj^  Mctmiflii  o€  tinM  to  prianfpil 
rdoMi  of,  bj  rtliiiquihiBg  hold  on  piupottj,  68L 

Twt.  Joint  UafaOitj  for,  212. 

woiTor  of,  to  no  in  atumptU^  Wk 
TuBPAnn,  IkbOi^  of  laod-owiMr  lor injiiiyto^ 
TBuar.  dofiiiition  of  vntttwt  wad  imTifll  S56w 

rwnlthig,  nratt  bo  provod  by  dior  ofid«iot^  $1L 

BDipIo,  ODtOt  O^  SSo. 

Wjowm,  i^propiJatiflB  ol^  bj  Mttlor  oa  pnblio  laiid%  6iBw 
irrigatloii  pttrpooM,  ontixo  diTonum  for,  543L 
trrigatio&  porpooM,  oztont  to  wliidi  divorsiaii  for  It 
iiffigotiaB  pttrpooM,  wmgmiMo  vao  for,  wtist  Is  Is  a 
irrigstloii  puposti^  fl|^  of  riporiaa  propriotor  to  difwt  lor»  M& 

WlW—^  ontriM  la  notaiyli  book»  tostif^^g  horn,  tSL 
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IDVKRSB  POtMBBaiOdL 

L  TtaRs  AoQDiBSD  BT  ADmuDi  Posnmov  11  AM  Pimof  MB  AUL  POB» 
M  tboni^  dtfired  bj  daed  from  t^  original  prtipfMert  and  a» 
T«rlMl  tranifBr,  iiiReiidar,  or  daolmtloii  of  t^  one  to  MqaUif 
tbsttikQHiliaTOHiyaabeliiponii.    At^  t.  JUdJr*  01Si 

1  OBunm  or  Fammi  Aoqvibbd  bt  Amnotn  PoflnHnm  will  hov  si 
HnoiTm  IBOK  Snmro  ur  Tixli  ihburo  bj  any  Torbal  adm^wJoo 
or  agreamantol  his  grantor  pikr  to  tha  oonTiqriaee^  of  ^iHiioh  tha  gnataa 
had  no  noiioay  aetnal  or  oonatruotifa.    Id, 

H  Wbu  at  Temi  o9  OoaamroDro  Aanmtf  Tma  bt  Anmn  Pw—hmi 
of  tha  lD6Mf  la  gno  baa  not  boon  aoqnirad  by  defendant^  panona  who  go 
into  poaoaorion  nndar  tham  tharaafter,  and  ara  mada  partiaa  by  an 
ammdad  patitioiiy  oannot  daim  tha  baiiaflt  of  tha  tuna  to  tha  fiUng  of 
tiia  ammdad  paiition  ao  aa  to  anabla  them  to  aat  vp  titla  1^  advaraa 
maMarion:  and  it  ia  of  no  oonaaouaiioa  that  <^^  nalitiQa  waa  ao  aaMndad 
aa  to  daim  only  a  part  of  tha  realty  damandad  in  tha  original  patitloo. 
Pwii$r.SUl,4Sh 

4  Dnon  or  Tolb  WmoB  Ooobt  ay  Equnrr  will  Oomiidsb  abb  Suoi  la 
Sxnr  ja  Toa  or  Ivquibt,  and  not  anbh  aa  aziatad  at  tha  tima  of  tha 
aontnot  of  aala.  Oonaaquantly,  whara  a  vandaa  baa  bald  puaaaMJun 
vndar  tha  titla  dariTed  from  bia  vandor  nntil  daf aete  wbioh  aziatad  at 
tiia  tima  of  tha  aala  hara  baan  oored  by  tha  atatnta  of  limitatlan,  or  by 
adfaaaa  poaaearion,  ha  will  not  ba  aDowad  to  taka  adnuitaga  of  thaok 
Aadmaal  CM!  Ox  T.  0r0f%  799. 

L  AffBBor— BimoTBB  or  Tbamrbr  Sbmt  «o  OBrGBiiv  vor  Boubb  bt 
P^ooB  Dbkavbbd  or  Hm.— Daf  andante  aant  thair  teamatar  with  a 
note  to  plainti£Fto  gat  eomazya,  aaying  that  they  would  pay  for  it  later. 
Plaintiif  gave  tha  rye  to  tha  teamatar,  aaying  that  ha  woold  not  taka 
leee  than  aenranty-ilYa  oente  per  bnahel  for  it^  and  telling  him  to  inform 
daf andanta.  Iho  teamatar  oallad  tha  next  day  for  another  load,  lalaely 
telling  plaintiif  that  he  had  told  of  bii  prioa  and  that  def andante  ware 
mtiafiad  with  it;  whareapon  plaintiff  gare  him  another  load.  In  an 
aetion  by  plaintaif  to  reoover  tha  oeven^-fiTe  oente  per  boehel,  hM, 
that  the  teametar'e  agenoy  waa  only  mannal,  and  that  ha  ooold  not  bind 
hie  employen  by  aeewiting  to  the  prioe;  that  ooneeqnently  the  partiaa 
had  never  agreed  upon  a  prioe,  and  that  only  tha  market  ralne  ooold  ba 
raoorered.    Booth  t.  Biene,  73b 
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S»  FiBOL  AvTBaaoTT  TO  Snur  Ulan,  ~  Where  an  agent  bee  been  eo^lofyed 
to  aettle  a  eontrufver«y»  and  to  sign  the  names  of  hk  prineipal  and  aa- 
ether  to  bonda  for  the  aetUement  of  the  oontroversy,  if  the  agent  aettlee 
the  oontEorei^y  and  signa  theee  nnmea  to  n  pionuaaory  note  given  tbenii^ 
it  it  hmding  upon  hia  prinoipel«  aa  the  aettlement  waa  tiie  ohief  object  oi 
hia  agen<7,  and  it  being  anoh  a  matter  aa  an  agent  might  ^mpttAj  be  ap- 
pointed by  parol  to  exeoitte^  the  giving  of  the  note  waa  an  inoidantwiiidb 
tile  general  anthority  included,    /Vsrty  t«  Hedrkk,  Tli» 

X  Aawn  AmnxQ  iob  Ain>  nr  Namb  ov  Ahothkb  whosi  IiHnniT  Ha  Dn- 
OUMU  OAim  or  n  Hxld  Lusls  on  the  note  given  by  him  aa  andi  agoB:^ 
and  ia  n  competent  witnen  in  an  action  on  the  note.    Id, 

4b  AttEn  11  OoMYiriHT  Wronn  to  Vbo^m  his  Own  AimoBBT  wsmmm  It 
11  BT  Pabol.    Id, 

iw  Apthomtttd  AoMMT  TDPO  Apt  IirowypBa  Powbbtd  do  everything  neeae 
aaiy  and  reqniaite  to  its  perfonnanoe.    Id, 

§k  Wsna  Aamv.  Mdtolis  bsi  PnnraiFAL'a  Movbt  wrh  sn  Owv,  eo  tbnt' 
(  <  it  cannot  be  ioOowed,  the  prineipal  cannot  recover  it  apedfically.    Bat 
the  agent  doea  not  hy  ao  doing  convert  himaelf  into  a  mere  debtor;  the 
priiuipal  may  daim  from  the  edmiztore  the  aom  whioh  bdonged  to  bin. 
Fanmn^SM.  JIT.  AirI;v.  Khg,  216. 

?•  Wbit  Aamr  Saxb  mnsM  Aororo  wnmir  Soon  ov  bb  Aotbobixt  is 
•i^iaJarfKU  against  hia  princ^al,  aa  part  of  the  rm  gmUB,  bat  not  atate- 
manta  or  repreeantatloDa  made  by  him  at  any  other  time.  And  dedaim- 
riona  made  1^  the  offioeia  of  oorporationa  rest  upon  the  same  principlee 
aa  apply  to  other  agenta.    Pmmt^htmki  M,  IL  O9,  v.  Baoi»p  229, 

9t  PteBOiPAL  MDW  Dbt.tbbbatblt  Batot  the  acta,  doings  or  omiaaions  of  hia 
agents  with  n  fall  knowledge  of  the  facta  and  ciroamatancea,  in  order  to 
niake  them  obligatory  apon  him,  •itii^ngii  each  facta  and  mroamstaneee 
may  hftve  been  imMMMBtly  concealed  or  fa^^ ttrtantly  iiiiBro[iroecinf od 
VkumU  ▼.  JUUher^  616b 

IL  Wbbbb  Aobrt  Lbisb  his  Pbzvoifal's  Movbt,  Takzbo  PBomBBOftT  KoffH 
'    «o  HzMBBUr,  the  note  belonga  to  the  principal,  and  the  borrower  me j . 
not  pey  the  agent  after  he  baa  been  informed  ot  the  pnneipal'a  aaperior 
ii|^t^  and  haa  received  notice  not  to  pey  the  agenk    Id, 

iOl  WbBBBVBB  PUBOEPAL  OAB  SbOW  THIT  HB  MOBBr  HAS  BBBB  PLAOHD  DT 

Habm  ov  Aboihbb  by  his  agents  it  ia  no  anawer  to  hia  daim  that  tliat 
other  haa  promised  to  pay  it  to  the  agentb    Id, 
lL  Tbbbbd  Ikvubd  Aobbbmbbt  that  Odnamnoir  ICbbcbabib  will 
in  a  aafe  manner  and  aeU  to  the  beat  advantage  gooda  ooBaigned  to 
^pan  pajyawnt  of  e  ^^*r  oonaideratiifln  for  tiw*^  te^iftei»    Id, 

flee  Babbb  abd  Babxibo;  Booirri  P^nrsB^ 


ATlJ 

1.  Fabvt  hab  No  ^^awam.^  Ixtbbbr  xb  Wood  eat  by  him  em 

whioh  he  was  oooapying  oader  e  contract  to  paxehaae  it^  the  ooatraot 
providing  that  he  might  oat  and  sell  wood  from  the  farm,  and  after  r^ 
imboiaing  himaelf  for  expenses,  pay  over  to  tiie  owners  of  the  farm  the 
vsaidne^  if  any,  tiie  money  ao  received  being  pasasil  to  hia  erediti  in  pert 
folfillment  of  the  contract    Proeif  v.  Ckevm^  SBtl. 

iL  JviWKBBT  Dbbzob  u  bot  Leablb  TO  Attaohmbbt  aa  n  garnishee  onder 
the  foreign  attachment  act  of  Bhode  Island.  Ammicam  Bank  t.  Aw% 
866. 
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finnrpD  M  OiamiBai  n  vor  OBABnuBUi  M  nialiy  in  nipeot  to 
a  JodgiiMBt  TCoof«ored  agidiifli  bim  in  a  steto  oonrt^  nor  i«  lie  ohaigMblt 
in  vatpool  to  a  Jndgmml  reoorwod  against  him  in  a  United  States  ooorl 
in  anotlig  JBrisdictiany  though  ho  has  no  jycuwgijf  snbjeet  to  eseea- 
tiim  in  the  jurisdiction  whore  tiio  jndgment  is  reooreged,  and  olsewheva 
the  Jndgmont  ean  only  bo  enforoed  l^  soiL    Id, 

4  DsrairiuiiT  ni  Sun  ni  Uiano  Seaxv  CkyuBT,  wfao^  pending-thoaana^  ia 
aenred  as  garnishee  in  a  state  ooort  in  a  foreign  jnrisdictifln,  is  not  m^ 
titled  to  plead  tiio  garnishmpnt  indetaao  or  airest  of  the  foraier  snil^ 
the  jurisdiction  as  Letweon  the  tw6  ooorts  being  detarminod  ^7  priorilgr 
of  soiL    Id.  ' 

iw  ChniruLBORT  PAnmiT  ov  Dm  io  Saanm  ov  OoMFBUBum  ScAini^ 
nndor  prooess  of  ganuahmont  and  a  daoree  of  the  distriol  ooort  ol  tho 
Ccnfedarate  Statsa  of  Amoricai  ia  no  bar  ta  tho  raooreiy  of  the  debt 
gsgiMiifcnriQo  Obsw^  491. 

AITQBITET  AND  OUJfiNT. 

« 

!•  Bxjui  ov  LuHLiTT  or  Oomyxt Avona  ion  Ebbob8  ov  Juhqmot  ia  tho 
same  aa  that  whioh  appliea  to  praotitiottera  of  law,  or  medicine.  Wattom 
T.  Mmbfhnd,  218. 

H  CkmrxTAirain  d  kot  Leabui  ion  KnouoBvoi  ni  PiaszHO  Tnu^  wher% 
being  omplc^ed  to  investigate  H^  ho  snbmitted  the  case  to  eminent  coon* 
aely  who  gave  him  a  written  opinion  that  the  property  was  free  from 
SBonmhnmops^  althoogh  there  waa  at  the  time  a  jndgmont  by  defaoll 
against  the  vmidor,  the  damages  on  which  had  not  been  liqnidated,  and 
vndsr  which  tiio  property  was  aftsrwarda  add  by  the  aherifl^ — thetrana* 
aotiflft  having  ooconred  prior  to  tim  decision  in  AiOm  y.  iM^  47  Fk.  8i 

UL  Id. 

flea  Basks  and  BAHSora^ 

hatt.ii  lewi'Hf- 

over  that  poipcao  ia  accomplished.    OMw.  fTaOacfl^  4SS. 

%  BAiLn  HAS  No  AsKimAxr  akb  KiiULuatvn  Braar  «o  Dsnumn 

Baiuisbt  shall  l^mcorAXi^  whore  the  contract  of  bailment  ia  indefi- 
nite as  to  the  time  of  its  oontinnsnco.    Id. 

A  Bailss  must  Bsrony  PnoFisTT  whsssvse  Oallmditpos,  AimtRiASCMr- 
ASLi  Tu^  if  the  time  is  not  fixed  by  agreement^  or  by  the  nature  d 
tiio  object  to  be  accomplished.    Id. 

4  KiAsoTfAiTiS  Tems  mxe  Rsiuxir  ov  Bailmxmt,  bow  DsniMzim».  —This 
is  a  qneation  which  mnst  be  determined  by  the  drcunstancea  of  each 
particnlar  case;  and  where  a  written  contract  of  bailment  doea  not  in  ita 
tsrma  specify  the  time  of  its  oontinnanoe,  parol  evidence  ia  admissible 
to  enaUo  the  jnxy  to  dstsrmine  what  length  of  time  ia  reasonable  nndsr 
the  dreamstanoea.    Id. 

fL  Baui  or  Babob  d  CkJiLiT  or  OommMiov,  i^  withont  the  ownor'a  oon- 
aanl^  ho  dotaina  it  and  onploys  it  in  a  diiSnont  place^  and  for  a  totally 
diffiwit  pipoBS^  twm  that  ocntemplatad  by  the  contract  of  bailmont  Id. 

Sao  Plsdoi. 

BANKS  AND  BANKING. 

L  Baiok  RHJiivisa  Dnosm  ibok  AaBrrBsoomaHiBDHBiOBy  andrmay, 
in  the  abaMss  of  intsifoNBCO  by  his  piineipalt  to  whom  tiio  money  bo> 
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loDfi,  wrtihigBirfi  !ti  liability  ^P^T^  iliedebt  in  tatww  to  Ms 
Dot  wiitti  tho  principu  flflssrte  ins  n^pit  to  too  iiwBsy  dsbom  its  rcpii^ 
nwnti  givw  notioo  of  lus  ownonhip  to  tlio  bsnky  and  of  Ui  mwiDfBgBOW 
that  tho  money  ihall  bo  poid  to  tiio  agents  tho  agenVi  ri(^  to  ndBtm  it 
otMW,   AniMn^^  JT.  ilT.  IKanibT.  n^f  SIS. 

ovHBl)iBSOKisinnobotterpoai(kiitfaaiithodopoiilor.    JUL 

BAaTEEY. 
800  Hunm  Am  Wm^  1-4^ 

Bcnm. 

!•  TftanBovDxiDBJLwywnBHAiciiOvPiiaaiFAL  An  Itom 

iiM  lilt  nil  in  it^  and  tho  prinoipal  and  tbreo  of  tboao  aorolioo  emento  i^ 
two  of  inbh  SQTetiao  signing  and  doliToring  it  npon  tiio  oondition  that  n 
Oirtain  ono  of  tiio  othor  two  soiotiflo  named  therein  ahaU  ezeonto  il^  but 
ho  does  not  do  so^  and  it  ia  dolhrored  to  tho  oUigoo  wHlioat  his  slgoft- 
torsb  whothor  it  was  deliYered  to  a  tiiM  person  not  a  psrty  to  iC^  or  to 
the  prinoipalf  or  any  othor  oo-obligor,  tho  sureties  so  delivering  it  npen 
oonditicM  are  not  boond  by  h,  whether  tho  oondition  was  known  to  the 
obligeo  or  not  And  tho  bond  ia  also  void  as  to  tho  third  sniwCy,  iriio 
•zoonted  it  wifhont  any  oondition.    fFonf  t.  Cham,  74A. 

ii  Jm  Bom  n  Dkuvibsd  to  Qbuoh  ox  Oovomoa  that  it  riiall  bo  algnsd 
by  othor  sorotiss  named  tiisrsuiy  who  do  not  sign  it^  snd  this 
is  known  to  tho  obligee^  ho  cannot  reoover  on  the  bond.  Id. 

IL  ly  Aaspron  ow  BviPKWcn  o»  OunDmowjii  Dkuvkkt  ow  Bohb  by  tho  1 
ties  who  sign  it»  the  law  prosomes  that  they  oonsented  to  tho  dolhrwy  ef 
it  without  the  signature  of  tho  othor  psrty  whoso  name  is  on  il    Id, 

4  ICuHiaiPAL  CoBfORATiON,  Di  KmtmmHO  PowxB  TO  BoBBow  MoHxr  and 
to  iame  bonds  therefor,  is  not  exercising  sovereign  pow«rB»  bat  is  act* 
ing  merely  as  a  private  corporation,  and  is  responsiblo  as  sneh  lor  ths 
act  or  default  of  its  agent.    De  Vot$  v.  Rkhnumd,  640. 

S.  Pbbson  to  Whom  Bdhb  n  Ibsusd  bt  Muhicipil  OoBPOKitnnr  ia  not 
ohargod  with  oonstraotiTo  notioe  of  resdfaitions  of  tho  nommnn  oowneil, 
giving  to  the  officers  of  tho  corporation  special  dirootioiis  concerning  te 
form  of  the  bonds.    Id, 

C  MmnCIPAL  Ck)RPORATIOH  BAVZRO  POWKB  TO  BOBBOW  MOHBr  AHD   ISBDB 

B0NINI  therefor  cannot  avail  itself  as  against  ono  to  whom  a  bond  was 
iisaed,  snd  who  took  it  withoat  notice,  of  the  defense  iiiat  its  oAoerib 
having  apparent  authority  to  iamo  bonds  in  the  form  of  tiio  bond  in 
qnostion,  exceeded  their  anthority  in  not  issuing  that  partienlar  bond  in 
a  different  form.  Id. 
f.  MnxioiPAL  BoHDs— Mnooinnjor  ob  Waxt  ow  AxmsoRm  bt  OivnsB 
nr  IssuiNO  as  Dbvxmsb.  — A  confederate  ooort  confiscated  certain  city 
bonds,  and  by  its  decree  directed  tho  city  cooncil  to  ivae  bonds  in  Usa 
thereof  to  'its  receiver.  The  cooncil,  on  the  aasamption  that  tho  re- 
iamed  bonds  woold  bo  void  in  caso  of  tho  sappression  of  tho  oonfodsrats 
government,  by  resolation  directed  its  officers  to  insert  in  the  reissnod 
bonds  a  statement  that  they  were  issnod  in  lien  of  oonfiscatsd  bond% 
and  to  do  thii  npon  every  reissne  of  sneh  a  bond.  Ue  offioers  obeyed 
the  direction  on  the  first  reissne,  bat  failed  to  do  so  onsabssqaent  issBs% 
and  the  bonds  were  purchased  by  ono  who  had  no  knowledge  of  thsir 
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Urtocy  and  ohanotar.  AU^  thattlMeityiroald  becstoppad  toMtiip 
m  m  dafaiiM  to  «i  aMaa  «ii  t^  bondi  tha  ImI  of  tho  offioer's  ndsooii- 
daot  or  wiat  of  anthority  in  reimiing  tho  bonds  in  n  form  which  failod 
to  inehido  oiidi  atetomentb  ItL 
flL  ICuiixaiFAL  BoHDs  Mads  to  Tabb  bt  AasnnnfXBT  Mibslt  oonf er  on  aooh 
■BooawiTo  awrignao  only  an  aqnitable  titlo^  and  tha  bonda  ara  aabjaol  in 
hia  banda  to  tha  aama  defanaaa  to  whioh  th^  would  ba  anbjaol  in  tha 
hiada  of  hia  aarignnr.    ItL 

8aa  RiKwncjow^  A. 

BOXTNBABIIS. 

L  Wbot  Bovhuabt  aB'HJUUi  Two  Bipaxeait  FoBomomM  ia  a  fraah-wa*w 
iliaam»  tho  middla  thataof  ia  tha  linaal  partition  batwaen  tham,  nnlaaa 
tj  tha  eiptaaa  tanna  of  tiia  giant  to  tha  first  poaasssor  thia  oanolwsion  ol 
law  is  asdndad.    ifattM- ▼.  Xondd,  529. 

S»  WuMMM  YsfsoB  Owxnro  Land  oh  Bokh  Szbis  ov  Stbium  oonToya  land 
an  ona  aida  by  Tarbal  agraamant  to  one  Tondaa^  and  oonTeys  tha  Und  on 
tiia  other  aide  to  another  vandea  by  deed  oontaining  no  dbeet  avowal  of 
a  pozpoaa  to  oonToy  tha  whole  bed  of  the  stream  to  tho  latter,  eaoh  Tan- 
dsa  will  take  to  tha  thread  or  middle  of  the  stream.    Id, 

ti  BomnuBm  lo  Lahini  abb  Fizbd  akd  Bctabubbbd  by  definite  monn* 
niant%  either  natoral  or  artifieial,  and  they  may  be  established  by  parol 
proot  bat  proof  ii  not  admissibla  to  altar  or  vary  tha  l^gal  import  of 
tiiaae  monument^  whan  they  haTa  not  bean  ao  altered  or  Taxied  in  the 
tarma  of  tha  written  oontraot  or  deed. /d. 

4.  Lnraa  ov  dbBvar  do  bot  alwatb  hayb  MATHEKAmuL  DBViBiTiuB,  lang^ 
without  breadth.  They  are  aa  broad  aa  the  riTers  and  paaa-ways,  whiob 
ara  appropriated  aamonnmenta  for  pnUio  aa  well  aa  private  oonYeniaitcs^ 
and  whan  ao  need  in  adjnstmg  tha  l^gal  rigiits  of  partiee  by  theoi»  the 
ndddls^  whotfaar  of  a  river,  creek,  spring,  or  pass*way,  fixee  the  timlta- 
tioa  of  tha  rights  of  parties^  nnlaaa  otharwiae  ezpreody  providad  far  in 
thagrant    Id. 

OSBnOBAKL 

1*  ClBUUlT    OOOBT   MAT   filflBVf  WON    OlBfrJURABZ  AOIIDIN  OV  BOABP  OV 

SuFBBViaoBg  in  tiia  matter  of  a  contacted  deotion,  aa  tha  board  in  aaid 
maitter  ia  an  ^'inferior  tribonal,''  and  the  conrt  of  appeala  will  not  grant 
a  writ  of  prohibition  to  prevant  it  from  ao  doing.  0mimiiffhttmr,8^[mirei, 
770. 

IL  BoABD  ov  SovBBvnoBS  D  '^Invibiob  TbibunaXi^''  within  Mbandto  ov 
OoNBRTDnoN  giving  tiia  dxoait  coort  jnriadiotion  to  review  npcn  cer- 
Uprorl  tha  proceedings  of  sooh  tribnnala.  It  ia  ao  in  the  strictest  sense, 
having  a  newly  created,  limited,  and  special  .jurisdiction  from  which  no 
appeal  ia  allowed  by  statnte,  nor  writ  of  error  by  the  common  law,  and 
not  being  a  common-law  oonrt^  nor  proceeding  according  to  the  common 
law,  yet  determining  in  a  sommary  way  the  most  important  righta  and 
fkanchiaea.    Id» 

ti  Kbbobs  ov  OiBOiJir  Ooubv  on  Gbbrobabi  io  Bbvibw  Aordn  ov  Boabd 
ov  SuvBBViaoBa  will  be  corrected  on  review  by  the  conrt  of  appeala. 
Statute  making  reacluttona  of  onperviaors  oondurive  has  no  reteanca  to 
tiia  oonrt  having  juriadiotion  to  review  their  proceedinga.    Id. 
Am,  X>aa  Vol.  zovm— bs 
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OOMMON  CAIIBIEBS. 

L  OaKMOV  Oabbub  m  Imbubxb,  akd  d  BnromiBLB  iob  All 

oept  thote  ocoMioned  by  the  ae(  of  Ood  and  tiia  pnUio  mmmj.  Lmtk 
r.  Ludwkk,  4U. 

S»  Vailuxs  ov  GomiOK  Cabbzxb  to  Delitsb  Goodb  at  th«  usual  place  of  de- 
liTeiy,  and  an  attend  to  deliver  them  at  a  new,  nniuaaly  and  ill-suited 
plaoe^  rasolting  in  the  loss  of  the  goods,  makes  the  carrier  responsible 
therefor,  on  the  groond  of  a  failure  to  deliver  aooordiog  to  eontiacL 
BmUfowY.  NoHk  Car.  R.  B.  Co.,  76. 

tm  WhEIHBE  RAn.lMlAP  OOMPAKY  IB  QoHPKLLlD  TO  FUBNIHH  HKLF  to  FSOiOV 

heavy  artides  from  their  platform  to  wagons  sent  to  haul  them  eway, 
and  whether  if  snoh  is  the  rule  the  oompany  is  liable  for  loas  aa  e  com- 
mon carrier,  or  merely  as  bailees  for  hire,  qmcert.    Id. 

i.  CoMM ov  Oakbieb  is  Excused  tob  Lobs  ov  GtOODB  on  the  ground  that  the 
loss  was  occasioned  by  public  enemies^  where,  on  tiie  20th  of  May,  1861, 
the  goods  were  seised  near  the  city  of  Memplua,  npon  the  boat  of  the 
carrier,  by  armed  men  under  the  charge  of  an  officer  who  was  acting 
under  the  authority  of  an  oiganisation  in  hostility  to  the  United  States; 
for  the  people  of  the  state  of  Tennessee  were  then  pubUc  enemies  in  open 
hostility  to  the  federal  government;  and  though  that  government  had 
not  proclaimed  a  state  of  war,  the  court  will  judicially  know  that  a  civil 
war  existed  on  the  20th  of  May,  1861.     Lewi$  v.  Lwbeiek,  454. 

tL  Oqmxon  Cabbibb  Who  Makbs  Mibtakb  in  delivery  of  goods  is  liable  in 
damages  for  any  diminution  in  price  between  the  date  of  misdirection 
and  the  date  of  its  coming  into  the  hands  or  under  the  control  of  the 
proper  consignees,  but  after  that  the  liability  is  at  an  end.  Vmead  v. 
Ratkar,  616.  ^ 

&  SvxBT  Ohb  Biddto  nf  Railway  Cab  is  Pbbsumbd  to  bb  tbbbs  Law- 
VULLT  as  a  passenger,  and  the  onus  is  upon  the  carrier  to  prove  that  he 
was  a  trespasser.    Pemujfhania  R.  22.  Co.  v.  Boofa^  280L 

See  Nboltobnob;  Railboasb;  Voluntabt  Pai 


OONSTITOnQNAL  LAW. 

L  iNBismoBS  ov  CovmruTioH  ab  to  Lmiw.ATioy  abb  Bqifallt  EfwuiivM 
when  they  arise  by  implication  as  by  ezpression,  and  this  is  llie  csas 
when  the  legidative  provision  is  repugnant  to  some  proviiuA  of  tiie 
constitution.    Page  v.  AUenf  272. 

%  BzFBBSsiov  OV  Onb  Thiko  in  ComxEronoK  d  Kbobsabilt  the  ezdusioB 
of  things  not  ezpreesed,  and  this  is  especially  true  of  ooostitntional  pro* 
visions,  declaratory  in  their  nature.    Id, 

t,  CoNSTiTUTioy  n  Always  to  bb  UBiMnnooB  in  its  plain,  uitechnical 
sense.    Id. 

i.  Lbqdlatubb  must  Pbbsgbibb  Nbcbsbaby  RiouLATioKs  AS  TO  Whatbvbb 
MAY  BB  Rbquibbd  to  insuTS  the  full  and  free  ezerdse  of  the  rights  ol 
electors  under  the  constitution,  but  such  regulations  must  be  subordinate 
to  the  enjoyment  of  the  right.    Id. 

tL  Scatbs  may  Altbb  ob  Ambbd  Laws  Pbovidibo  Modb  abd  Mabbbb  ov 
Djsfbmiuno  JusnoB  in  their  respective  judicial  tribunals  as  thej  may 
deem  best  calculated  to  promote  the  ends  of  justice,  and  to  make  its  ad- 
ministration more  certain,  complete,  and  efficacious,  butunder  this  power 
to  r^gnlate^  they  cannot  dhange  their  laws  so  as  to  in  any  way  impair 
the  remedies  npon  eristing  contracts.    Sequmtra^on  Cates,  404. 
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C  RiMiui  11  Pissr  0V  Oomuor  wmnv  Ifumvo  of  OoBtmranovAL  Iv* 
MiM'PHiw  agidMft  ImpiiiiQg  tiM  obligatkn  of  oontrmeti;  and  kwi  whkk 
destnyy  «r  grafttlj  delay  tts  vamtdy  and  hare  no  otber  object  this  to 
bawfit  the  obligor  by  lelieTiiig  himp  during  the  mispention  of  the  reia- 
•dy,  from  the  perf ormanoe  of  hia  contraot^  are  vnoooititatiooaly  ■■  laws 
impaixing  the  obligation  of  the  oontraot.    /dL 

7.  ToEzXBGin  JuSIDEALPoWBEiaHOTWXTHZVLninilAXBSOOnOVLMlB- 
LAnTB  Fuvonosni;  and  when  Teeted  rights  are  diveeted  by  aoti  of  Hial 
duuraoter,  they  will  be  adjudged  nnU  and  Toid.  (Mm  ▼•  Yfetoenfiery 
SiAool  DifHrkt,  237. 

•.  Tbat  Aot  07  LiQisLATUBa  Diwia  Vbtid  RiOHn  n  vor  Vjllid  Objbo- 
nov  thereto^  if  it  be  within  tiie  legitimate  ioope  of  legidatiTe  power,  /d. 

%  Sz  Poer  Faoio  Laws  Bblats  io  Pxhil  akd  Cbzmxval  PBoonnnraa 
whieh  impoee  poniahmenta  and  f orf eitiire^  and  not  to  chril  prooeediage 
which  afifoot  private  rights  retrospectively.    Id, 

la  BaooimmxionoN  Lawb  ov  CkmoBus  Pibmit  Stats  QoYSBiniBim  to 
continae,  and  their  laws,  so  far  as  constitational»  to  be  administered. 
BegpMiTatkm  Comb,  4M. 

11.  BzoBPnoN  m  Texas  Stat  Laws,  as  to  demands  against  "alien  enemies  * 
and  "persons  who  abandon  the  oonntry,"  were  intended  to  apply  to 
oitiaena  of  the  loyal  states  in  the  Union,  and  to  oitisens  of  Texas  who 
were  compelled  to  abandon  their  homes  on  aoooont  of  their  fidelity  to 
the  national  government,  and  showed  such  laws  to  be  in  aid  of  the  re- 
bsQion,  and  therefore  null  and  void.    Id. 

UL  Aor  ov  LiQBLATUBX  Authorizing  Ck)NTRiBUTioN8  to  bx  Lbvixd  job 
MxBB  Pbivatb  Pubfosb,  or  even  for  a  pnblio  purpose  in  which  tiie 
people  from  whom  they  are  to  be  exacted  have  no  interest,  is  not  a  law, 
bat  a  judicial  sentence,  and  not  within  the  legitimate  scope  of  legisla- 
tive authority.  But  within  this  limit,  the  power  of  the  legislatore  to 
impoee  taxes,  or  to  authorize  their  imposition  by  subordinate  municipal 
anthorities,  is  disoretionajry.    Ghrim  v.  Wei8$enberg  Schooi  Diairiei,  237. 

It,  Statotb  PBOViDDro  **  THAT  Whilb  It  Rxxains  nr  FoBOX,  debts  due  en 
open  acooant%  and  other  demands  not  heretofore  bearing  interest  by  law, 
shall  bear  intsnrt*  al  a  certain  rate,  is  unoonstitational  and  void  as  te 
eontracta  already  existing,  as  impairing  their  oUigation.  Ooggam  v« 
gWmjpswd,  907. 

flea  Oonv  Dam^  6|  BuonoxB;  Sxatotb  ov  LmEEAxnnni  Wab. 

OUNTEMFT. 

1*  luBUUBOoinaB  ovTbhubmbb  hayb  No  Powibto  Pujijbs  as  OoxTBMFn 
the  acta  cr  omiaricna  of  paitiea  and  persona  other  than  tfaoeo  preecribed 
by  aeotioa  4106  of  the  oode^  or  other  atatntory  enaotmanta.  State  v. 
€faUomaif,  401, 

&  Oomamm  at  Ookmoh  Law  abb  xot  Puvibhablb  bt  Invbbiob  Coubti 
mnxBB  OoDB  ov  TamiaaaBB.  Cootempta  which  do  not  fall  within  the 
flrat  five  daaaea  of  aection  4106  of  the  Tenneaaee  oode,  specifioally  enu- 
BMfating  acts  constituting  contempts,  or  within  other  statutory  enact* 
msnti^  as  prsacribed  in  the  aixth  dense,  are  not  punishable  by  the 
inlsrior  coorte  of  that  state.  Said  sixth  danse  was  not  intended  to  em- 
brace^ and  does  not  embraos^  the  vast  and  undefined  eoope  of  oontempta 
al  eommon  law  outside  of  tiie  olsssss  preecribed  by  statntory 

BMBtS.     Id. 
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ti  JuzKnoENT  OF  CtovTiOTioir  lOB  OoiimfpT  IB  voT  SuBJBor  TO  BxvmBom  OS 
Aptbal  OB  Writ  of  Srbob.  Powzr  to  Pukibh  iok  GoiiTBifFn  it 
abaolately  a^ontial  to  tho  proteetUm  and  ftTirtimoe  of  oonrte.  To  bo 
«ffBotaa]«  tho  powor  mast  be  iiutaiit  and  mevitaUe;  tfao  poniihiiwit 
rnnvt  be  immediate  and  peremptory.  Therefore,  a  judgment  of  oonniy> 
tion  for  oontempt  is  not  sabject  to  revision  by  any  coort^  wbotherof 
co-ordinate  or  superior  Jnrisdiotioiiy  either  by  appeal,  writ  of  enor.  er 
otherwise.    And  it  makes  no  differenoe  that  the  judgment  is  void.    Id, 

C  WmK  JUDQMIHT  lOB  Ck>imifFT  n  AlMAni«T>  BT  HaBSAB  COKFUBt  No  A^ 

PBAL  Lzsa  FBOK  JuDOHBNT  UPON  That  Wbxi.  An  appeal  or  writ  of 
MTor  does  not  lie  to  the  supreme  court  from  the  judgment  of  an  inf oriflr 
ooort  or  judge  diadhazging  or  refusing  to  dxsohaigs^  upon  a  writ  of 
kabea$  eorpHa^  a  ponoa  from  imprisonmont  upon  a  jndgmmt  for  ooih 
tempt    Id. 

Ai  QBJBOTOFWBXrOVHABBASGOBFiranioQBTAIHllfMBDIAXBBXEJKFBBOM 

Illboal  OQBFXVBMBHTy  and  the  delay  incident  to  appeals  and  writs  of 
error  by  either  par^  would  defeat  this  object  if  appeOato  jnriadietioa 
wore  allowed  in  regard  to  judgments  for  oontemptb  /d 
C  Wbit  of  Habbah  Oobfot  n  Fboctb  Baangw  nr  Oasbb  of  Ti .LBfiATi  Impms* 
omcniT  FOB  OoBTBiiFT.  'Bj  Tirtoo  of  this  writ»  the  prisonor  will  be  dia- 
ohaxged  if  it  appears  upon  the  face  of  the  judgment^  or  the  reoord  of  tiio 
proceedings  upon  which  tiie  judgment  is  f oanded,  that  the  judgmeot  is 
upon  a  cause  of  oontempt  wfaidh  the  ooort  has  no  statutory  power  to 
punish,  or  if  it  appears  that  the  punishment  inflicted  is  not  within  the 
power  preecribedt^  statute  for  suoh  oases.  Sodi  a  judgment  woold  be 
Toid  for  want  of  jurisdJction,    Id. 

7*  ^^***^*    AS  TO  FOBOB  .ABO  BlFBOT  OF  BVIUUVB  O  BOT  SinWBCJr  TO  B]^ 

TBDOV  oir  Habbas  Oobfob.  It  is  not  ooo^tent  upon  Aofieot  eorpen^ 
In  cases  of  imprisonment  for  contempt^  for  a  judge  or  courts  upon  tho 
hearing  of  the  writ»  to  iospoot  and  revise  the  oridenoe  upon  wludi  tiio 
oommitting  court  acted,  to  see  whether  the  wsi^t  of  eridsnoo  — irt^'ns 
the  judgment  of  commitment  or  not  The  oommitting  court  may  err  so 
to  the  force  and  effsct  of  the  oridenoe  on  which  it  founds  its  judgment 
but  such  error  ii  not  subject  to  rerisioB  upon  pronsedings  by  Aofteos 
eof^Nis.    Id. 

ii  OaDBB    of  CktBTBHFT    BBBD    BOT    BB  flPBOIFlBb  IB  JuiHiMBBT  FOR  COB- 

CBMora  AX  CtoMiiOB  Law,  Aft  common  law,  a  general  judgment  for 
oontempt — that  is^  a  judgment  which  does  not  specify  tfao  partioular 
eanse  of  contempt  on  which  tiie  judgment  ii  founded — is  sufficient  and 
Talid.    But  this  rule  ii  departed  from  in  Tennessee.    Id. 

Il  Judombnt  of  Fibb  ahp  Imfbibobxbmt  fob  CoBTBHFr  Kuar  axATB  Gausb 
OF  Cohtbmft  Allbqbd^  upon  its  Facb,  as  the  ground  of  jurisdiction 
upon  which  the  judgment  ii  rendered.  ^Die  judgment  will  be  invalid  if 
thegroundof  contempt  is  not  set  out  upon  the  face  of  tiie  judgment    /dL 

IdL  T.Ti>»itAT.  OoBBTBVonoH  WILL  BB  Omoi  TO  Statutbb  Whios  Dbclabb 
ABD  Limlit  Pubishablb  Oaubbb  OF  OoBTBHFT,  and  courts  will  give  to 
them  a  liberal  application  to  the  cases  which  may  arise  in  the  ozigendes 
of  practice.    Courts  will  notgive  suchstatutes  a  strict  oonstnwtian.    Id. 

CX)NTBAOIS. 

L  Animwioy  of  Pabol  Bvisbhob  to  Szflaiw  Oobtbaot  lUAnmAXBx  — 
Where  a  written  contract  consists  simply  of  a  written  receipt  given  for 
a  barge  loaded  with  coal,  with  an  agreement  to  pay  three  dollars  per  di^ 
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therefor  nntil  retomad,  pftrol  evidence  of  a  prior  parol  oontraot  la  ad- 
miaaible  to  show  that  the  barge  was  to  be  need  only  for  the  pnrpoae  of 
conveying  the  coal  to  market^  and  to  be  retomed  alter  the  coal  was  die* 
charged,  as  sncb  evidence  does  not  contradict  or  vary  the  terms  of  the 
written  instniment.  CM  ▼.  WaUace^  43S. 
%  Whxbs  thisb  abb  No  Sxpabatb  CknTBTs  of  Equitt  nr  Whigh  to  Bb* 
lOBK  CtoHTBAcr  in  which  a  mistake  has  occurred,  in  an  aetion  on  the 
contract  parol  evidence  is  admissible  to  show  the  real  understanding  of 
the  parties,  althongb  the  resnlt  of  such  evidence  would  be  to  alter  the 
l^gal  efifoct  of  the  writing.    MagihaUan  Im,  Co.  v.  ITe&ffar,  332. 

ti  QUKSnON  AS  TO  EXIBTBNOB  AND  KaTUBB  OF  PiUOB  PABOL  OOMTBAOT,  A» 
AB  TO  WHBl'mm  SUBSBQUBNT  WBTTnDf  IbbIBUUBNT  GONTAnTB  It  AiA^ 

SHOULD  BB  SuBXiXTBD  TO  JuBT,  whcrc  the  plaintiff  alleges  that  thsfe 
waa  a  prior  parol  contract  concerning  the  same  snbject-matter,  and  that 
the  written  agreement  snbseqaently  signed  does  not  embrace  all  the 
terms  of  snoh  previous  parol  contract.  It  is  error  for  the  court  to  decida 
theae  questions  itself.    CM  v.  WaUace,  435. 

C  AOBBSMBWT  BT  J>BFBZmA»T  TO  DiVIDB  PBOfTEB  BbBULTIHO  IBOK  SaIiB 
OV  AhoIHBB'8  PBOrSBXT  IB  FOUHPBI)  OH  SumOZBMT   CoiTBIDBBATXOiB^ 

where  the  plaintiff  advanced  money  to  the  defendant  to  be  paid  for  the 
pruperly,  and  otherwise  aided  the  defendant  in  its  purchase  and  sale,  re* 
lying  upon  the  defendant's  pronuse  to  give  him  a  portion  of  the  proAtB. 
Brmee  v.  Hattingif  692. 

Ai  Bquitt — Whbbb  Oobxbaot  Gbowb  Imkbdzatblt  out  of  OB  n  Oov« 
BBOIBD  WITH  Tllbqal  OB  Imkobal  Aot,  a  court  of  equity  will  not  lend 
its  aid  to  enforce  it.    Dodion  v.  8wm,  787. 

tt.  It  IB  Both  Illboal  abd  Immobal  Aot  to  Aid  Fbloh  to  Bboapb  fbom 
Pbobboutioh  OB  PuBiSHMBBT,  unlcss  the  persona  stand  in  the  rdatiaa 
of  husband  and  wife^  parent  and  child,  or  the  like^  and  a  contract  grow* 
ing  out  of  snoh  an  act  is  void.    LL 

7.  Whbbb  Onb  Ck>BTBAora  to  Pubghabb  Lards  of  Aooueid  Pbbsoh  nr 
Obdbb  tsat  Lattbb  mat  Eboafb  iBOK  CouBTT,  and  avoid  trial,  a 
court  of  equity  will  not  lend  ita  aid  to  apecifically  enf oroe  such  oontraot 
in  favor  of  such  purchaser.    IcL 

I.  KxBOUTBD  OoHTBAOM,  though  TaIBTBD  with  TTiIiBOATi  CtaNSTDBBATfOy  OP 

CkiBFBDBBATB  MoHBT,  will  uot  be  dirturbcd;  and  tiUea  acquired  by  the 
execution  of  such  contracts  will  not  be  held  void.  Monigomary  v.  JEerr, 
460. 

Il  Whbbb  Gobtbaot  Bskaibb  Bibou'1ok«  and  before  breach,  it  may  be  an- 
nulled by  agreement  of  all  parties;  but  wben  broken,  and  right  of  action 
aoomed,  the  debt  or  damages  can  only  be  released  for  consideration;  and 
so  far  as  the  contract  remains  executory,  an  agreement  to  annual  on  one 
aide  is  consideration  for  an  agreement  to  annul  on  tiie  other  side.  Cbff- 
fsr  V.  MavUtm,  370. 

lOl  Oobtbaot  a  Entibb  whbbb  Conbidbbatiov  is  Siholb,  whatever  the 
variety  of  the  items  embraced  in  its  subject.    McOlurg  v.  Prieef  866. 

IL  Thbbb  oab  bb  No  Reoovxbt  fob  Pabt  Pbbfobhabob  of  Bntibb  Oov- 
TBAcr,  unless  complete  performance  has  been  prevented  or  waived  by 
the  party  entitied  to  demand  it.    Id, 

12.  Fazlubb  to  Pbbfobm  CSontbaot  to  Dig  Wbll  will  not  bb  Ezoubbd  bt 
AociDBBTB  pertaining  to  the  business, — mechanical  results;  and  one 
who  guarantees  its  performance  will  be  excused  only  where  the  laifam 
waa  occasioned  by  the  act  of  God.    Janu  v.  8coU  ,328. 
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IS.  Oira  Who  Agbbb  Both  jb  to  Kutd  of  Wood  Hb  nscfULD  jjn>  sboiji» 
iroT  FuBHiSH  Othsbs  dozing  a  oertain  year  eannot  raooror  &t  the  eon- 
tnct  price  for  the  kind  he  agreed  not  to  fnzniah,  beoaiue  thoee  to  whom 
it  was  famished  did  not  notify  him  that  they  should  notieoetTe  it  npoa 
the  contraet»  and  used  some  of  it,  and  made  a  payment  nndsr  proteat; 
hat  is  entitled  to  compensation  only  to  the  extent  of  the  benefit  aetaallj 
reoeired.    Andrewt  ▼.  BcEatmam,  670. 

14.  CtoMTBAOT  D  Void  as  bxzho  nr  BmmAZMT  of  biin^  and  «»«^"^  to 
monopoly^  extortion,  and  oppression,  by  which  the  lessee  of  a  ooal  mino 
agrees  with  his  lessor  that  the  lessee  shall  ose  his  infliMmoe  to  indnoa  hit 
employees  and  their  families  to  pardhase  goods  only  at  the  stoco  d  As 
lessor,  and  will  not  accept  any  ordsr  giren  on  him  by  any  esnployiso  lor 
goods  porohased  of  any  other  stora^  nor  give  to  utj  employee  tax  ordsF 
on  any  other  stora^  nor  say  note  or  other  endsnoe  of  indabtednoas  to  bo 
transferred  to  say  other  store  for  goods.  .  Oram^itrd  ▼•  IFict  108L 

See  Cohshtutioval  Law;  Dusni;  EQum;  8;  flramm  FkBioBiEAaoii 

Seatdtb  of  Fsaum* 

COKYEBSIOK. 

1.  OwifMt  OF  PMiaoHAL  PEoapmKTr  WaowoyuiaT  eh— v«»ai»  nwo  Itorar  ca 
m  Equxvalbht  may  watre  the  tort  and  saa  in  atmmjpaU;  bat  oUisnnBS 
an  actian  of  OBtimpiit  cannot  be  maintained.    Bdmeif  ▼•  Penoma,  386t. 

ti  BTZDXzrci  OF  WAzraa  of  Oomtkbooh.  — If  the  owner  of  property,  with 
knowledge  of  faota  oonstitatuig  its  oonyersion,  again  takes  possessiflii  of 
it  as  owner,  this  will  be  eridanoe  of  a  waifor  of  tiio  conversion.    CM  t. 

IL  DniAiiB  AHD  Bdusal  do  hot  dt  ThudbiFB  OdHsnnm  Coapnammn 
Thmt  abb  ohlt  Etuxbhob  of  It.    IcL 

C  Bbkakd  of  Pbopbbtt  bt  Ownbb  is  No  Waxfbb  ov  m  PBBvmim  Ooib« 

TBBnoH.  — Where  the  owner  of  property  demands  its  retain  from  tte 

bailee,  who  haa  Tidlatsd  his  oontcaot  of  bailmsnt^  or 

efibrt  for  its  reooyeiy,  this  is  not  of  itssU  a  wairsr  of  a 

▼ersion.    Id. 

See  BAiLMBim^  5;  Bquxtt,  C 

oobforahoks. 

L  PBonBTT  OF  OoBiOBAnoH  IB  Tbubt  Fubd  nr  Hahsb  ov  Ddoksobb  lor 
the  benefit  of  its  creditors  and  stockholdeni;  and  an  agieseismt  by  tte 
directors  by  which  the  property  of  the  corporation  b  dispcasd  of  lor  tiisir 
own  ose  and  benefit  will  not  be  npheld  against  the  creditors  and  aloek- 
holders  who  do  not  assent  thereto.  Ooodk^  t.  Oiutkmati^  IT.  a  Ob., 
96. 

ti  SiooKHOLDBBa  AHD  Obbditobb  OF  Cahal  Gompaxt  kat  OomBL  Baii^ 

BOAD  CkmPABT  to  AcXXXTHT  FOB  ADDITIOHAL  VaLDB  of  PBOFBBTr  OF 

Cabal  Oomfaht,  appropriated  by  the  railroad  company  for  railroad  poi^ 
poses  with  the  assent  of  the  board  of  directors  of  the  canal  company, 
elected  in  the  interest  of  the  railroad  company,  the  oompensation  there- 
for being  agreed  npon  by  the  directora  of  the  two  onmpanies^  and  being 
far  below  the  valae  of  the  property,  althoogh  ^buy  cannoti  after  the  tail- 
road  has  been  completed,  reclaim  the  property  or  enjoin  its  nse.  Id. 
Sb  BoABD  or  DxBBoroBs  OF  Railway  Cobfobatiob  hatb  No  Poiwsb  vs 
Hakb  Lbasb  of  thbeb  BoADfe  onder  the  laws  of  Yirj^nia,  wiHioiit  ihs 
sanction  of  the  stockholders.    SiemmM  ▼.  Xktewom  MS. 
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i.  UsiiBE  Br-LAW  ov  CoxvoEATlOH,  pToridiiig  that  no  oontraot  shall  be 
made  inTdlving  the  franchise  of  the  road,  without  the  approral  of  its 
stockholders,  the  board  of  directors  is  prohibited  from  making  a  lease  aa- 
thoriiing  the  lessees  to  operate  the  road,  and  to  take  toUs  therefor.    Id, 

iw  AUTHOJUTl  OlTXir  TO  BOABB  09  DZBaCTOBS  TO  AlTSB  OB  AmIND  Bt-LAWS 

ef  ocfporaticn  most  be  so  ooostmed  as  to  rsstriot  them  from  altering  er 
samiDing  a  by-law  imposing  a  limitation  on  their  powen.    Id. 

See  Gbiminal  Law,  9,  10;  BmimT  Domaih,  1,  2;  Fbav^ 


oosia 

TjDBB  o  Ho  VmsD  'Baata  to  Cosn  Wbsob  OAHaor  bi  Ditbrbd  bj  aa 
act  of  tiie  l^gidatore,  nnlsss  a  judgment  fcr  them  has  besn  alrsadj  tm^ 
dned.    QHmr.  Wehtmbmrg Sd^ool DiMrki,  287. 

00-TENAKOY. 

L  OiBBTBHAifTiHOaiiiiovcAHBOTEBOOvBBnrBiBonaBvforiheJeiBlbsi^ 
cfit  of  himself  and  eo-tsnants,  bat  he  is  entitlsd  to  leeofw  bis  aliqaol 
part  cr  share.    MMtif  t.  Bnmer^  800. 

ti  IkVABTi  or  OOMXOV  mTBT  8UB  8BPABAXBLT  DT  Aonnm  THAT  SaTOB  OV 

BlALTT,  though  they  join  in  actions  relating  to  some  entire  and  indiTisi* 
ble  things  and  in  actions  of  trsspsss  relating  to  the  posssssion,  and  in 
debt  for  rent^  but  not  in  sn  arowry  for  rent.    Id, 

ti  TBBAim  Df  CoimoH  batb  Sbyxbal  ahb  DmzHor  Taum  and  estatss^  in* 
dependent  of  each  other,  so  as  to  render  the  freehold  sereral  alsOi  They 
are  separately  ssissd,  and  there  is  no  privity  of  estate  between  them.  Id, 

L  JoDiT  Tbhabtb  oARiroT  8uB  Sepabatblt  iqb  Thbmbxltbb  ob  lOB  Joorr 
BiBBfAT  OF  TBaMBELrws  and  their  fellows,  bat  must  join  and  be  joined 
in  all  actions  respeoting  the  estate,  althoogh  they  are  regarded  as  having 
ens  entire  and  eonneeted  rights  and  are  said  to  be  seised  jwr  my  Hper 

iw  FiJJBTiivivSjBoni>BTWBoPAB!nwixHHnTnxjiTOH]8Ck>-n.Annivv 
Aim  OdaaaiOKKBiiT  of  the  actien  esnnot  recover  for  the  use  ef  his 
vendes^  nor  esn  the  vendee  leeofw  on  tiie  strsngth  of  the  title  thns  oon- 
veyedtohim.    Id. 

I.  DBcanBHT's  Pombhiov  ov  Lajkd  Hild  vbbbb  Glau  ov  Tnui  np  to  the 
time  of  his  death  descends  to  his  heirs  as  tenants  in  common.    EeU&r  v* 

I.  Whbbb  PosMBiOiir  m  Lamp  hab  Dmcbwpbd  to  Pomimob's  Hma  as  ten» 
ants  in  common,  one  of  them,  who  was  slso  exeontcr  of  the  will,  and  who 
boDi^t  the  land  from  a  third  person  claiming  to  hold  a  perfect  titls^  can- 
not held  tibe  land  against  his  co-tenants.    Id. 

g,  gjBorjuunp — Wmni  Tihdeb  itbbd  vorPBaanni  Soxr.— ThepooMssion 
of  land  desoended  to  the  heirs  of  the  possossor  as  tenants  in  common. 
One  cf  them,  whe  was  also  ezeentor,  boD|^t  tibe  oatstsnding  titls^  and 
bold  the  land  agsinst  his  co-tenants.  Seidf  in  ejectment  against  hin^ 
that  as  the  defendant  claimed  in  opposition  to  tibe  tmst^  itwas  not  necee- 
sary  that  a  tender  of  the  porohase  moniiy  should  precede  the  institution 
of  the  suit.    Id. 

8.  Tbhabt  xh  CoiaiON  nr  PoononioH  cavvot  bt  Pabol  Pass  Tnui  to  land 
to  his  co-tenant  in  posssssion;  because  in  such  a  case  there  esnnot  be 
that  distinct  transfer  of  posseesion  which  equity  regurds  as  equivalent  to 
a  written  ccntraot    MdOcmMiu  Appeal  188. 
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10.  Atmmna  whl  Lib  vt  Fujamnr  «o  BsoofvsB  Skabx  ov  Pboris  B»> 
cmrrwD  vr  DmniABT^  tbe  puties  not  being  partnars,  bat  tenanti  fa. 
oommon,  and  tfas  dafandant  haTing  zeoaiTad  tha  entire  prooaeda  of  tiM 
aala,  where  the  defendant^  having  bargained  for  the  farm,  atook»  andpio- 
dnoe  of  a  third  person,  agreed  with  the  plaintiff  that  they  would  carry 
oat  the  contract^  aell  the  property,  and  divide  the  proAtB»  and  the  real 
aetata  was  conveyed  directly  by  the  owner  to  the  perMsna  to  whom  it  was 
teaold,  and  moat  of  the  personal  property  also  add  in  his  name,  by  the 
direotioa  of  the  defendant.    Bruee  ▼.  Hattmg^^  G9SL 

COURTS. 

OOOBSn    HATB    BOWEE    TO    PBXVERT     PUBUOATiaV    OF    TkbTZMOHT,     JlVB 

OiBXE  PBiwrMiMHO^  DUBiiro  Feogbbss  Of  Tbial.  Bat  thia  powv 
■hoold  be  rarely  exercised,  and  only  to  promote  the  enda  of  jnatfoe} 
and  the  mode  of  preventing  the  pablication  moat  rest  largely  in  the  dia- 
erstion  of  the  preaiding  judge.  It  is,  in  ita  nature,  and  the  **'^«"*~ 
and  manner  of  its  ezeteise,  withont  the  possibility  of  control  by  a  aopor- 
viaing  ooort    8taU  v.  QaUowaif^  404. 

See  GoBTBMPT. 

OBIMIKAL  LAW. 

ITFBnoHBEOH  Tbial  bob  Fblomt  xubt  bbPbbsoballt  PBBaBMT  ax  Evbbt 
Staob  ov  Tbiai^  and  thia  most  appear  from  the  record,  which  alona 
can  be  looked  to  to  prove  saoh  presence.    Tomiger  v.  State^  791. 

t.  Rboobd  of  OoBVXonoH  OF  Fbu>bt  icDsr  Show  how  Jubt  wbbb  Sb- 
LBOtBD^  Tbibd^  abb  Swobb,  and  that  the  priaonsr  waa  proaent  at 
proceedings.    Id. 

IL  BBcxttB  or  C(Mnrionov  ov  Fbeaht  MUBT  Show  CHAV  FBaofBBB  WAS 
BNT  ABB  FlBABED  DT  PsBaoB  «t  hia  arraignment.   Id. 

C  WhBBB    BaOOBB    ov  OOBViOHOW   D0B8    BOT  ShOW   THAT  PBBSOB  WbB 

Sbsbbb  VBBUOr  WA8  Obb  of  Jbbobb^  regolarly  aeleoted  and  awoni,  and 
IiIm  name  doea  not  appear  «Mnniig  tiioaa  on  the  panels  the  conviction  will 
beaetaaida.    Id, 

B.  Kbw  Tbial  bot  Twiob  nr  jBOPABOfr.  —Where  the  oonviction  ef  ena 
indicted  for  felony  la  set  aaide^  the  ooart  may  order  a  new  triaL  Tim 
'giimmiK  ia  not  entitled  to  be  diachazgad  open  the  groond  that  a  aaw 
tiial  woold  pat  him  twioa  in  jeopardy  for  the  aama  oSenae.    Id, 

t,  AoooBBD  n  BOT  PUT  TwASB  IB  Jbopabdt  bt  bbibo  Rbkabukd  worn  Kbw 
T^tiAL,  AiTKBHAviBO  Had  a  focBiar  conviction  act  aside  for  errocaoooBF- 
fing  at  the  triaL   Id. 

y.  MoTn>B  TO  QuAflB  Oapias  IJMOXD  BFOiB  ImiiOTMBBT  ahoold  be  ovarralad 
when  defendant  has  bean  adnuttad  to  bail  pending  the  finding  of  the 
indiobnent;  for  upon  hia  aireat  by  virtae  of  saoh  eapku  the  oonditiona  <d 
the  bail  bond  oeaaed  to  have  any  binding  force.    E»parU  Motibif,  647. 

IL  Ix  IS  BOT  Such  CknoiBBT  wob  Fbdqbbb's  Failubb  lo  TBcnvr,  nndsr 
the  Ohio  act  of  1807,  aa  will  constitata  good  caoae  for  grantmg  a  new 
trial,  wbiBre  the  ooonael  lor  the  atate^  in  aigoing  the  caae  to  the  jnry, 
and  <>i*jwiii>g  ^  fMt  to  have  bean  eataWishod,  waa  inteRUpted  l^  the 
prisoner  by  a  contradictory  statement^  and  replied,  "Yon  had  an  oppcr- 
tanity  to  teatify  in  thia  case,  and  did  net  do  ao^**  it  not  appearing  that 
the  court  waa  in  any  way  derelict  in  duty.    OoIMrb  v.  State,  121. 

fl  ClOBFOBATBBziSlBBOaQFOoiCPABTIBSuVFiaiBBTLTERABLIBKBDbypTCfr* 

ing  that  it  siimmed  to  be  and  waa  notorioasly  acting  aa  a  cmporation,  te 


BDsUi  HI  indlotiiMiit  ohacgbg  ft  ponoa  with  hvfiiig  been  the  elerk  el  a 
oerl^n  oorpontkm,  and  wi^  having  fnadnlently  embeBled  ite  firaperty 
tiien  under  hie  oere  by  Tirtoe  of  his  emplc^ynient  ae  enoh  derk.    Id, 

IflL  Glhbk  BAB  Oraih  nr  Slstatok  "uhdxb  hd  Cau^''  within  the  meaning 
ef  the  Ohio  act  of  1864^  providing  for  the  pnniahnMnt  of  any  oflioer,  agen^ 
eierky  or  aervant  who  shall  embenle  property  whioh  may  oome  into  his  poo- 
tession  or  nnder  his  oare  by  virtue  of  his  employment  or  offioe^  where  by 
▼irtne  of  hia  employment  he  baa  it  withia  hla  power,  by  means  of  ordan 
issued  by  him,  to  transfer  the  title  to  the  grain.    Id, 

tL  ImiiOTMMiT  lOB  Stbaldto  HoBsa  ia  notsnstained  by  proof  of  the  theft  ot 
n  gelding,  the  latter  being  eonueh,  and  not  within  the  provision  of  the 
eriminal  oode  that  words  nsed  to  denote  the  masenline  gender  shall  also 
hudnde  the  feminine.    Jordi  v.  Staie^  660. 

IS.  SraoniDAXUMi  ov  Owmaaii  to  Which  RnrommT  o  BarnuD^  ia 
proeeontions  nnder  the  Vermont  liquor  act,  is,  aa  toitsspeeiflo  oharaoter, 
n  matter  of  disoretion  with  the  ooart»  to  be  exercised  with  reference  to 
the  oixonmstanoes  of  the  ease;  end  where  it  is  not  shown  that  the  speoi- 
oation  famished  oould  be  more  speoifie,  or  that  the  respondent  was  mis- 
led, or  in  any  way  prejodioed,  the  oourt  may  properly  refuse  to  order  n 
farther  speoifioation.    Staii  v.  Boom,  61d. 

m  HvmsxsB, — Whsbi  DaoBASED  TMFiiffBW>  Amrumaok  to  leave  the  eom- 
nmnity,  or  one  or  the  other  should  die^  but  that  he  would  take  no  unfair 
advantage,  and  after  he  had  beoome  oon vinoed  that  sueh  adulterer  had  se- 
dnoed  hia  wife  and  th»  matter  had  beoome  public,  invoked  the  aid  of  the 
Maaoinio  fraternity,  of  which  both  were  members,  and  the  adulterer  laid 
in  wait  for  deceased,  armed  with  three  pistols  and  a  douUe-baReled 
abot-gun,  and  upon  his  approach  said,  '*You  have  threatened  my  life; 
I  have  got  yon  now,"  thereupon  firing  with  the  gun  and  killing  deceased, 
the  killing  is  murder  in  the  first  degree,  and  cannot  be  Justified  on  the 
ground  of  the  previous  threats  of  deceased.  In  such  case  the  action  of  the 
lower  oourt  in  refusing  bail  will  not  be  disturbed.    &  parte  ifotSy,  647. 

IC  WHKtn  Pbibonkb  Went  with  Oihxbs  to  Short  DnrAvoE  vbom  Fliob 
where  they  committed  murder  and  robbery,  and  remained  there  while 
the  crimes  were  being  committed,  and  the  goods  taken  were  brought  to 
the  place  where  he  was,  and  some  of  them  were  afterwards  found  in  the 
possession  of  hia  wife,  it  is  for  the  jury  to  decide,  upon  proof  of  theee 
facts,  whether  he  was  constmctively  present,  aiding  and  abetting  in  the 
nmrder  committed;  and  if  they  find  him  guilty,  the  appellate  oourt  wiU 
not  set  aside  the  verdict  and  grant  him  a  new  trisL  2fVtm  v.  Oommom' 
«0eaft&,764. 

lii  Wkirb,  ok  Trial  tob  Musder,  dubiho  Bioiss  of  Coukt,  Jubt  is  Ooh- 
MirriD  TO  Sheriff  who  is  sworn  to  keep  them,  and  he  goes  out  with 
part  of  the  jury,  leaving  the  others  in  the  jury-room,  with  the  door  locked 
or  dosed,  with  his  deputy,  who  was  not  sworn  to  keep  them,  this  is  not 
misconduct  of  the  jury  for  which  the  court  will  grant  the  aoeused  a  new 
trisL    Id. 

Ub  ImHonoEMT  nr  Forgeblx  Trxspass,  which  charges  that  defendant  entered 
the  premises  with  a  strong  hand,  the  prosecutor  being  then  and  there 
present^  is  sufficient.    State  v.  Buckner^  83. 

17*  Pabtt  Who  ib  oh  Pubuo  or  Privatx  Hiobwat,  and  ia  violent  in  Ua 
mrr*'^  and  threatening  in  his  language  to  the  party  ovw  whose  land 
til0h%(bwiy  passes,  is  guilty  of  forcible  trespass,    /d 

See  HugBAHD  axd  Wd^  1-4. 


DAMAGBS. 

L  To  JjulTm  'MMASumm  aw  Daxaob  Bhtibxlt  to  Pbwiitm  or  Jim  k 
error  en  the  peri  of  the  trial  ooiirt  Pmm^lwmiia  1?.  A  Orl  ▼.  ffeeh^ 
229. 

ti  T^AMAtaa  lOK  PnuKUfAL  Lmtxt  mat  Ivounm  Rbasoiiabui  OniFsmixsni 

lOB  Padt  and  mdhtmg,  mm  well  ee  the  expense  of  wiedioel  attendMioe  aad 

the  loH  of  time  oonaeqnent  npon  oonfinementb    Bat^  nnleee  the  miuj 

haa  been  waiitoiily  infliefeedy  the  damages  mnet  be  etrioftlj 

Id. 

8ee8ALai^6. 

DXDIOAnOK. 

L  IiiiaMi  ov  QBmirAL  Pbofbikrxbs  ov  Towhb  G«owno  om  or 

DmicAsinr  ot  Lpn  toe  Sghool  Pubkwb  n  vov  Ajiboibd  bj  the 
Ohio  aet  ef  1860^  wfaidh  providee  that  the  title  to  all  real  estnto  and 
other  piiiperiy  belonging  for  school  purposes  to  sn j  eity,  town,  TiDaga^ 
townahipb  or  distriot^  whidi  is  or  may  be  otganiaed  into  a  ma^  aeheol 
districti  shall  be  regarded  as  Tested  in  the  board  of  edneatifla  iiiereeL 
Board  t/WdmeaUmT.  Rdaom.  114. 

ti  SaooBDZHo  OF  Towir  Plat  Ywtn  FnMDiPui  of  All  Pabobs  of  Law 
THiBsni  BzntnnD  los  Publbo  Usb  ih  Ooustrr  in  which  the  town  is 
situated,  in  tmst  for  the  pnUio  nse  specified,  and  for  no  other  nae  or 
porpoee  whatOTer,  nnder  the  Otao  act  of  1831.    Id. 

X  DnooATioir  of  Towh  Lois  fob  School  Pubvosm  Oomfbs  No  Powxn  ov 
Aliknatidh,  in  Ohio^  so  as  to  extinguish  the  nse^  notwithstanding  tfas 
lots  haye  been  rendered  nnBaitaUe  to  be  need  aa  sites  for  sdiool-hoase% 
by  reason  of  the  snbseqnent  eonstroetionof  a  railroad  and  depot  in  does 
proximity  thereto.    Id. 

C  f^7DTrRnvsB!nToI>BDiOA9onaoiBTHBBBdDBanDrTATivxB,if  theeole 
nse  to  which  it  has  been  dedicated  beeomes  impossible  of  execotion;  and 
a  ooort  of  equity  cannot,  without  their  consent^  extinguish  their  rjglit 
of  rerersian  by  ordering  n  ssls  of  the  piupeiiy,  and  assnme  to 
the  trust  €f^frm  by  iiiisCstilng  it  to  the  proceeds  of  sale.    Id. 


n  H  HI 


1.  Paiox  tbas  Oohhi  imaaniofli  cf  Lost  Dbed  was  OuiiFJuiiBAn  Momnr  b 
KoDnmmtoabintoestBblish  the  lost  deed.    Mmdgamarfw.Kerr^ilKL 

%  Equitt  will  hot  Ebtablibh  Lost  Dud  Whzcb  n  Vom  for  chan^srly 
or  fraud,  or  because  executed  in  violaticn  of  some  rule  of  law  or  publio 
policy;  but  where  the  illegality  complained  of  is  not  snfHiuent  to  avoid 
the  deed  or  prerent  the  Testing  of  title,  it  cennot  prsrent  the  holder  of 
the  title  from  enforcing  it  in  the  courts.    Id. 

Sb  I>XED  BiXBOUTBD  FOB  OoiiailXBBAmON  OF  GOHFIDBBAXB  MOHBr  OovmB 

Valid  TnuL    Id. 

i.  0BD,  Ck>K8IDBBAn0M  OF  WmOB  WA8  CfollFXDHBAXB  MoVBT,  WBIEJi  TOD 

AS  TO  All  but  PABTisa^  will  Pass  Titlb  as  to  them,  and  a  court 
of  equity  will  not  lend  its  aid  to  the  grantor  to  enaUe  him  to  recover  tte 
land  so  oouTqred  away.    Brcwn  v.  WvUe^  781. 

B.  BlOUTBATIOK  OF  CtoHTXTAllCn  IS  NOT  KBQBBaABT  TO  PASB  LbOAL  TBLB  to 

the  grantee  as  against  the  grantor,  but  is  neceemiy  aa  agfiinst  erediton 
and  subsequent  purchasers.     Porik  t.  iSTtfl^  481. 


Index.  827 

|»  AffTO  QiTftTWfl  FoKMAL  Derctm  IN  BzEOUTioir  OB  Agknowlxdomeut  or 
Dbbdb,  etc,  debar  those  who  might  have  relied  on  each  defects  of  what 
would  otherwise  have  been  a  legal  vested  rifi^t.  But  sach  acts  have 
been  frequently  decided  to  be  oonstitational  and  valid.    OrimY.  Wdafm- 

hitg  SOool  Dklrki,  2S1. 

DOMICILK 

What  OoimnvTis  Domanji  ob  "Plaob  ov  Busxvns"  of  Pabtt  Bh* 
TiTLKD  TO  Konci  18^  in  many  cases,  a  mixed  question  of  law  and  faok 
In  doabtfnl  cases,  the  jnry  should  be  instmeted  as  to  what  in  law  mm^ 
stitates  a  "place  of  business*''  and  the  question  of  faot  dhoiild  be  loll  to 
them.    OantAtn  r.  Harifert,  421. 

DURESS. 

L  OnmtAor  hw  Sau  OwtAxswD  bt  DiTBnB  m  Void  jm  loinnv  Pabtt  ob 
Whom  8uoh  Dubbh  ib  Oqmiertbd^  oonsid8nitioi&  or  no  ooniidmtioi^ 
beeanso  it  lacks  tho  assent  of  the  forced  vendory  which  Is  sssantisl  to  its 
binding  effica^  against  him.    BMe  v.  ffendermm,  482. 

ft  DUBBM    OF   PBB80H    MAT  BB  AOTUAL  VlOLBNCB  UFON  SUOE  PSBflONy  €F 

threats  of  personal  violence,  or  actual  arrest  or  imprisonment  without 
lawfnl  anthority,  or  threats  of  nnlawfnl  arrest  or  imprisonment.    Id, 

Sb  GOHTBAOTOF  SaLB  MaPB  BT  FoBCBDVbKDOB  18  BOT  ONLT  VoiB  AS  TO  HZM^ 

if  made  by  him  while  held  nnder  nnlawfnl  arrest  or  imprisonment^  bat  II 
is  also  void  if  made  by  him  nnder  weU-groonded  fears  of  grievoos  poi> 
sonal  violence  threatened,  or  of  arrest  and  imprisonment  without  an^ 
thcrity  threatened  at  the  time  by  the  vendee.  Especially  is  this  true  in 
times  of  war.    Id. 

4.  Pbopbbtt  Sold  vbpbb  Dubbss  mat  bb  Bbootbbbd  bvbn  fbom  8nB8»> 
QOBNT  Vbbsbb.  Property  sold  nnder  contraot  of  sale,  extorted  by  ao- 
tual  violence  or  weU-groonded  fears  of  threatened  and  illegal  violence^ 
may  be  recovered  by  the  forced  vendor  from  any  one  who  has  possessJoa 
of  it.  A  porchaser  from  the  vendee  of  snob  forced  sale  standi  in  no  bet- 
ter condition  as  to  title  than  does  the  vendor.  Assent  to  a  contract  d 
sale  is  sssentisl  to  pass  title;  and  assent  proonred  bgcdnress  will  not 
carry  title  to  a  pretended  vendee.    Id. 

1.  Whzui  Vbnbob  bt  Dubbss  mat  Tbbat  Salb  ab  Vozii,  Hb  mat  aftib- 
WABM  80  IUtift  It  as  to  give  it  confirmation  and  validity,  and  exbhuU 
himself  from  the  right  to  treat  the  sale  as  void.    Id. 

EJECTMENT. 

Plaibtiff  zn  BjBonoDiT  18  Ebtitlbdto  Rbuivbb  aoatww  Mbbb  Ibtbuuib 
WRKOUT  Tttle,  npon  showing  that  his  anoostor  died  in  poasssrifln  of  the 
land.    MoNe^  r.  Brmer,  960. 

See  OO-TBNAHCT. 

ELECnONa 

L  Ko  OoNBimnnoBAL  Qvalzfigatioh  of  Blbotob  oah  bb  Abbzdobih  adAid 
to^  or  altered  by  l^giaUtion,  or  the  pretense  of  lagialatJon.  Pagt  v. 
Aden,  272. 

tL  PBNHBTLVAiriA  RbGIBTBT  ACfT  OF  APRIL  4,   1868,   DbOLABBD  TO   BB  ITV* 

OOHSTITUTIONAL,  opon  the  ground  that  a  registry  law  most  not  abridge 
add  tc^  or  alter  the  constitntionA]  qualifications  of  the  voter.    Id. 


828  Indbz. 

ebainknt  domain. 

to  ocdor  ilM  dastmotuni  of  privmta  prupei'ty  within  its  boondariai,  vfam 
aaoenaiy  for  tho  poUio  nf «ty  and  good  ordsr.  The  otdiniaoo  of  ibm 
ttty  of  Richmond,  providing  for  tho  destraotion  of  all  li/^non  in  tho  ox^, 
hi  antidpation  of  tho  ovaooation  of  tho  dty  by  oonfedazato  foroesaiid  ite 
oooapation  by  tho  nnion  faroM^  waa  within  thio  mlfl^aod  valid.    Jomm  ▼. 

%  FBOHiBiaF  MmnaiPAL  OaatOBjaaa  to  Pat  pob  PeoiPiBTr  whidi  najbe 
dattEoyod  nnder  its  powor  of  eminent  domain  ia  valid  and  enforoealiU. 
M. 

IL  RULI  OV  VaLVATZOH  of  PbOFIBTT  AfPBOFBIATBD  IOB  P0BLIO  USB  la  DO* 

what  it  is  worth  for  tho  porpoeo  to  which  it  ia  devoted,  or  for  any  other 
partioolar  pnipoee,  bat  what  it  is  worth  generally  for  any  and  all  of  ite 
natoial  and  Intimate  neefl.     Cfoodmr.  Okidmatiik  W.O,(^iK,96, 

ii  TOLt  TO  FbIVATI  PBOPBBTT  mat  SB  AOQUIBXD  BT  GOTSBHlfBirr  BT  CaF- 

TOBB  from  a  pablio  enemy,  by  purohase  from  the  tme  owner,  or  by  a 
taking  under  the  right  of  eminent  domain.     Taylor  v.  NcuMUe  €tc.  B,  i?. 

••  BioBT  or  QoTBBHiaiiT  TO  IicpBBSs  AWD  Takb  Pbivatb  Pbofbbtt  for  the 
Vie  of  an  army  in  the  field,  and  upon  the  actoal  theater  of  military  oper» 
atioofl,  dependa  npon  the  police  power  of  the  nation,  and  ariaeo  from 
hi  obligation  to  protect  the  national  existence  and  the  lives  and  property 
of  ite  oitiaans.    Id. 

C  OOMFBHaATIOH    TO  OWNXB  IB    NOT  CoVDITIOir  PBBOBDBBT    TO  RiOST  T» 

Takb  Pbopbbtt  or  to  the  vesting  of  title  thereto  in  the  govenunant^ 
when  it  is  taken  in  the  exercise  of  the  police  power  for  the  nae  of  arauea 
in  the  field.    Id. 

y«  Kations  cannot  Exist  without  Exxboibb  or  Poliob  Powbb  nr  TAKDia 
Pbitaxb  Pbofbbtt  without  compensation  in  times  of  war  whan  aa 
emergency  renders  it  necessary.  It  most  be  ezereiBed  by  the  military 
agents  of  the  government,  who  most,  in  order  to  disdhaxge  their  dnties^ 
exercise  a  discretion;  and  that  discretion,  nnleoe  ahown  to  have  boea 
wantoxdy  or  in  bad  faith  abused,  oannot  be  revised  by  the  eivfl  ooorta. 
Id. 

ii  Kbobssitt  Wbior  JasTims  Mhjtabt  Oiiiobb  nr  Tauho  Pbivatb  Pbof- 
bbtt in  time  of  war  is  not  that  overpowering  neoeaaity  which  admita  of 
no  snpposable  alternative;  but  if  the  vast  interests  at  atake  may  prob- 
ably be  promoted  by  the  appropriation  of  the  property,  it  is  the  right 
and  the  duty  of  the  officers,  on  whom  rest  the  obligation  to  omit  no  naefnl 
precaution,  to  take  and  appropriate  it.    Id. 

ii  Pbivatb  Pbofbbtt  can  bb  Takxn  bt  Statb  oblt  idb  Pubud  Ubb.  It 
cannot  be  taken  merely  to  speculate  upon,  or  to  inereaae  the  store  of 
wealth  and  capital  of  the  state.    Id, 

10.  TiTLB TO  MovABLB  Pbofbbtt,  Taxbn  dt  €kx>D FAzm  nrTiMB  or Wab 
by  agents  of  government,  for  public  use^  with  intent  to  appropriata 
it  absolutely  and  permanently  to  snoh  uaaa,  vesta  in  the  atate  npon  such 
taking,  and  does  not  revert  to  the  original  owner  upon  the  ocoaaion  for 
its  use  oeasing.    Id. 

11.  Whbtkkb  Taxino  of  Moyablb  Pbofbbtt  in  Timb  or  Wab  was  for 
mere  temporary  purpoae^  or  with  intent  to  appropriate  the  entire  intaraat 
in  the  property,  would  be  a  question  of  laoti  but  the  retaining  of  the 

and  treating  it  as  the  abaolnte  prujperly  ef  the  atate  and  aell- 


Ihdxx.  82^ 

fng  it  M  mehy  would  bo  ovidenoe  of  an  inteat  to  appropriato  tho  eatara 
Intaroitb  Id, 
B.  Wood  Cot  idb  Mhjtabt  RiniKOAP  ov  UimxD  8cm»  vhbxr  Mnfr 
TABT  Obdib,  during  tima  of  war,  and  aftarwarda  add  by  the  militaij 
jnthoritiea  to  a  railroad  oompany,  who  originally  owned  the  itwd  and  to- 
whom  they  tamed  it  over  at  the  clooe  of  the  war,  beoomea  thereby  the 
property  of  the  railroad  oompany  aa  againat  the  owner  of  tiie  land  on 
wfaioh  it  waa  ont^  and  ho  oannot  enjoin  tiie  oompany  from  removing  H 
fipomhialand.    Id, 

See  OeMnrATUTHMiAL  Law^  18. 

EQUITY. 

L  Lr  EQDmr  FtiADZiro,  Wobds,  howxvzb  DiBPABAanro  on  Ajtmawm,  art 
not  aoandalooa  nnleaa  they  are  alao  "impertinent^''  or  in  other  w<Qvd% 
irrderant,  and  pnt  in  for  tiie  mere  porpoae  of  aoandal.  Amyr.  Am^ 
87. 

8.   EQUITT  JU]U8I}IOnONOFFlDXaAL(^UBiXSI8lNSIRHBEHT0VL0G^ 

OF  Amr  Statb,  and  U  the  same  in  nature  and  extent  aa  the  Jnriadietioa 

of  the  English  equity  courts.     WaOcer  ▼.  ffwU,  779. 
ti  Fixim  TO  OoHTRAor  Patablb  zn  CoKTEDXBAn  Movsr  ABM  nr  Pabi 

DnjOTOb  AHD  Oousr  ov  Equitt  will  not  lend  ita  aid  to  either  of  them, 

either  to  enforce  it  or  to  relieve  one  from  the  oonaeqnenoea  of  having 

exeonted  it.    Brown  r.  WplSe^  781* 
4.  KQuirr  wnx  Follow  Fuin>  THBoaoH  Ajtt  KuMBm  of  TnAiminjTAinoai^ 

and  preaerve  it  for  the  owner,  ao  long  aa  it  can  be  identified,  no  matter 

in  whoeenfune  the  legal  right  stands.   Farmert^^M.N.B'ky.KhgfSi^^ 
B»  If  ICorar  hab  nnr  Oocvbetmu  bt  Tbitrbb  ob  Aamn  mo  Obou  nr 

Aionoir,  the  legal  right  to  it  may  have  been  dhanged,  bat  eqnity  rsgarda 

the  bwMfieial  ownenhip.    Id. 

Baa  AuvBBu  FoMBHum,  4;  Dbbini^  S;  Ibfabcti  iBjvnranoBai  Ji 

noivi  Mbkabbi  Sfbuifiu 


S8XATBS  OF  DBUKDJUITGL 
See  Oo-«BVABcr,  6-8^ 

ESTOPPEL. 

L  Pabtt  whl  hot  bb  Hbabb  ixi  OonrBAinor  ob  Faluft  hd  Owb  Soubdt 
AiniiBSiOMS  and  declarations  made  before  jndieid  tribonala.  PwiU  r. 
ffm,  481. 

t.  PABTm  Who  bavb  Admiitid  ahd  Ached  upon  iHSTBUioom  as  Mubi- 
1IBNT8  OF  TzxLB  are  eatopped  from  denying  them,  tiioa^  they  are  de- 
f eethrdy  aathentioated,  rnilaas  such  admissions  were  made  by  mistake  or 
prooored  by  fraud.    Id. 

t.  Orb  Who  Stahm  bt,  without  OsnonoN,  abd  Sbbs  Public  Raiiaoab 
OoBBKBcrcrxD  upon  Hn  LiBD,  cannot^  after  the  road  is  completed,  or 
laige  ezpendituree  have  been  made  on  the  faith  of  his  apparent  acquie^ 
eanoe,  enjoin,  or  otherwise  deny,  the  railroad  company  the  right  to  use 
the  land,  but  will  be  left  to  his  remedy  of«  compensation.  Chodin  ▼. 
OtndmiaU  A  W.  C.  Co.,  96. 

ii  Hbibs  ofObabtob  Who  Rbcoobizid  their  ancestor's  deed  after  his  death, 
and  oopfirmed  it  to  the  heirs  of  the  grantee^  are  estopped  by  sudi  acta 
and  admissions  to  deny  its  validity,  unless  th^have  been  misled  by  mis* 
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fakB  or  fnmd.  Aad  whttn  ^mmmm  hav«  to  — >mipad  flwinlriM,  tbtir 
htm  and  m  ouwwti  f  IDwwto  OBaflhidad.  /Vrtft  ▼.  JIO;  4S1. 
iw  Owns  ov  Lato  Wbd  InooM  Tbebd  Pisaov  to  Adtavcb  lloif xt  Pai» 
BT  PoBGBAflB  AX  Tax  Salb  noBWiv,  and  to  tekt  tho  daad  m  ham  awm 
BMoa^  is  not  eetopped  from  imiigting  upon  tho  iiiTaliditj  of  tho  doed  te 
iifognlaiitiao  in  tfao  mIo,  wh«re  ho  wm  iriiolljr  ignonnt  of  tbo  dof eeki^ 
*lt^i?^»gh  hit  ignonnoe  thofoof  mi^t  haro  ronlted  from  his  gross  asgtt- 
genoe.    JTfs  t.  Dmmg,  118. 

C  EWOrPmLBTWABKAJTT — BbID  AQADnT  GO-WAUfcAllTOB. — NIds  hflilS 

vsrs  joiiitlj  ofwnsfs  of  tho  Tmisr  tcaet  and  the  Walksr  tneL  Tvo  of 
tfasoi  sold  thsir  intsrast  in  fho  Tknner  tnet^  with  ooivonsnts  of  gsnsnl 
wsRsnty.  Safaosqnsatlj  fho  two  trsots  wsrs  psrtitioued,  and  ths  whols 
ol  tfao  intMOst  of  OBO  of  tiiooo  grsntocs  was  sot  spart  to  hor  in  tho  Tk»- 
nsr  tmet^  and  tfao  wholo  shars  of  tho  othsr  in  tiio  Walksr  tnet  Tko 
pnrrhisnr  tnnk  jnsinsrinn  nf  thr  shsrn  nf  thn  nnr  Iti  ttin  Tsnnnr tfsrt:  anJ 
in  an  action  by  her  to  roooror  frooi  him  to  tho  ostont  of  bar  ninth  iatnr 
ost  in  ttio  Walksr  trsct^JMd;  that  sho  was  ostoppod  by  bar  oufvsnanta  of 
gHMsal  waxxanty,  bat  that  sho  was  ontitlod  to  pnxano  tiio  shars  of  tlM 
othor  giantor  in  tiio  Walksr  tnet    MUdkUr.  PtU^m. 

800  AiffEMMm  rui— mil,  S;  Paxcbshbip,  12. 


JBVlDJfiMOB. 

L  AoMfm^  lUnjMUP  Tamb,  ov  Whiob  Fiaimiv  was  RzsDm  ax  Tomb 
OF  Aoonmra^  n  AsicnKBiJi  in  ovidsnos^  and  is  pfosaniptiTo  oridtnos 
that  ho  was  an  snployso  of  tho  road.    /Vaaqrfaiwla  iS.  A  Gx  ▼.  iUb^ 


%  PaBOL   BvUIBBUB   IB  IXABHIKIBIJI  TO  OOHTBABXOV  OR  V ABT 

Valid  Wbirbb  LrarxuiiBBT.  But  this  mis  doss  not  apply  wliers  tho 
oaigiBal  oontnet  was  Torbsl  and  onttrs^  and  a  part  of  it  only  was  rodoesd 
to  writing.  Ob66  ▼.  YTafiaeSi  43S. 
IL  IteoamoB  Tasbb  bt  Miftijal  AoBBnanT  botwoen  parties  in  a  fonnv 
snit  botwoen  thoniy  and  ombracing  tho  same  snbjoet-matter,  ia  admisa* 
bio  in  a  sabssqosnt  sail^  in  tfao  abssnoo  of  proof  that  tho  witness  oooU 
bo  psnoDsOy  prodnosd.    Mmtnom  ▼.  Udmtro,  SIC 

r,  7}  OuRmAO^  1-S;  Gbhokal  Law,  8;  Ibbdbabc%  10|  Wi»> 
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8i!AmTBbo8tciBtiypuaBed«    ESI  r.  Waiter,  4/d^ 

%  ALLBOAxmir  nr  Bill  to  Rbtobii  that  Oomplaihabt  Ovibbsd  10  Gsmt 
OB  JuDOMBMT  I>BBr  its  wliolo  smonnti  if  not  responded  to  in  the  sn^ 
■wor  and  not  established  bj  prool^  oannot  bo  token  as  tme.    Id, 

IL  FoBOKAflBB  IBOH  WiinK  Obbdrob  Sbbkb  TO  Bbdbbm  MAT  Onnor  TO  Bb- 
MMrnoB  on  the  ground  tliat  the  orsditor  has  not  oompliod  witii  te 
atstnto  by  orsditing  or  offsring  to  orsdit  on  his  judgment  debt  tsn  p« 
sent  or  more  of  the  sii|n  btd  at  As  ssiginal  ssle.    Id, 

C  Obbddob  PnoroaiBO  to  ^"*'™ '  iivBr  bot  ovlt  Qttb  Obxdit  on  mm 
JuBQHBBT  Dbbt,  as  rsqnirsd  by  statute,  bat  he  nmst  do  this  by  asssi 
positiTe  aot  oi^ablo  of  proof  or  disproof;  it  osnnot  bo  left  to  rsst  in- 
in  the  bosom  of  the  orsditor.    The  aotoal  giving  of  the  orsdit  it 


8&1 


to 

Ji. 

AWArOoon 

bflloraitlnd 
7.  Wi 

tlMdMnff< 

tbt  one  who 

tua  bad  attMkad  to 
t.  Booms  Ijett  cv  Xiaovaai^  fltasav  our  Hamiiv  Ko  Aonoii  iqb  Hin 

Jimr  dfloo  to  tho  fOMMM  «f  avii  tovUdi  ili  iMi  Ind  prafkMlf 

■ttachmi,    A 
9l  LiTTor  Seboboh  BMB  aor  Sivav  Smbbmur  nr  Kuwimmt  off  tts 

proper^,  w  tnMfar  tiio  IttU  to  pUaliff  or  tiw  ibttil^  Imt  Twii  la 

fho  dMciff  monlj  a  ipoeal  ntomAoa  bailM^  to  oaablo  lua  to  kiMp  tttt 

property  nfalj  aad  iirf»j  it  i^m— t  wiipf  iIbm^  and  a  naked  power 

to  eeU  it  end  peei  the  tide  ef  tiie  ewMr  to  tiie  puohaeer.   IFoikrT* 

10.  Flaxbthv  1L1T9  WBH  OoHBR  €v  Ai&  DDBnum^  ABAxniir  Lett  ob 
,propertj  of  eny  or  eU  ef  toeoi;  and  in  eadi  eaee  he  will  be  entitled  to 

afterwixdi  eoa  out  a  new  eieootion.    Jd. 

11.  PUkiMTlfF  HI  SUHJUTim^  JJfQM  JvStQSMMMt  JAAm  PUWAL  JJTO  80B^ 

Tio^  maj  abandon  a  lerj  npon  tiie  ptepM^y  ^^^  ^ka  aaretioi^  with  their 
eole  ooneent^  and  maj  altarwacds  aae  ont  a  new  leentiion  againat  all 
the  dafendante.    Id, 

IS.  PtiAnraDV  MIT  HATB  KSW  EiaOUTlUM  WBBia  LiTT   HAB  Bmr  Abah- 

lMuna>  by  the  abariif  withont  hia  oonaant  and  with  the  oonaent  of  the 
defendant^  or  where  the  ptepatVy  l^viad  on  ia  eloigned  or  removed  hj 
the  defendant  ont  of  the  raadi  of  the  abariif  without  the  oonaent  of  the 
aheriff  or  the  plaintiil  Id. 
U.  gMuuTioa  m  Bjoowimd  to  gxmr  or  Valub  oj  PMxnBrr  IdrnsD  oir^ 
where  vodh  pruperty  haa  been  loat  to  the  defendant  by  the  miaoonduot 
or  neglect  of  the  aheriff;  and  the  plaintiff  can  then  look  to  the  aheriff 
only  for  indemnity.   Id. 

\L  If  BBS  SoaPBMSlOB  OF  FBOODBDDffQB  OH  BXBOUTIOV  AI1BB  LBTT  dooa  BOt 

raleaae  the  Wry  or  antboriaa  the  reatoration  of  the  pitiperty  to  the 
poaanaaion  of  the  defendant;  and  if  l^  a  "^■""'^•'**»"*^'"fl  of  plaintiff 'a 
direotiona  in  anoh  oaae^  by  the  aheriff  and  the  def endanta,  the  pitiperty 
ia  zeleaaed  by  the  aheriff  to  the  def endanta,  the  plaintiff  may  aoe  oat  a 
new  ezeoatum.  Id, 
IB.  Wbbb^  nr  Aonov  AOAiirflT  Sbtbbal^  Juimmhbt  n  Bbtbbbd  AOAim 
SoMB  at  one  time^  and  againat  othera  at  another  time^  one  ezecatiaB 
may  be  laaaed  againat  alL    Id. 

11.  Ufov  MonoH  or  Vaoaxioh  to  Quabb  Sboovb  Exaoommp  Judqb  has 
Allow  Sbbbov  to  amend  hia  retain  on  the  dnt  eieeatioB*    iUL 
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tAB  or  fnmd.    Aad  wbm  p«MM  hav«  to  «Blopped 

befai  Mid  M  ooMWM  M»  IpMiwto  eBadndad.    Bprtft  t.  JIO;  481. 

i.  Owns  ow  Lajkd  Wbd  InooM  Tbebd  Pisaov  «o  Adt^avoi  Moxbt  Pi 
vr  PoBGBAflB  AX  Tax  Salb  noBWiv,  and  to  tek*  the  dead  in  bis 
aama^  is  not  eetoppod  from  imiigting  upoa  the  inTaliditj  of  tho  d— d  lor 
imgnlaritiM  in  the  mIo,  whore  ho  woe  wholly  ignocont  of  the  defoot% 
althoQ^  hie  ignoconoe  thenof  mi^t  haTo  leenlted  from  hie  groee  no^"^ 
genoe.    Npe  r.  Dmmg^  118. 

C  EsiomL  BT  Wabsastt — BniD  aoaih8t  Oo-wabxaiitoe,  —Kino  hoin 
were  jointly  ownefB  of  the  Tmumt  tract  and  the  Walker  tract.  Two  of 
thom  eold  their  interest  in  the  Ibuiner  tracts  with  oovenante  of  general 
warxanty.  Subeeqaently  tiio  two  tracte  were  partitioned,  and  the  iHiola 
of  the  intMOst  of  one  of  theee  grantore  waa  eet  apart  to  her  in  the  TaA> 
ner  tracts  and  the  whole  ehare  of  the  other  in  the  Walker  tracts  Tbm 
pnrchaaer  took  pooMesion  of  the  ehareof  theone  in  the  Ibuinertrae^  and 
in  an  action  by  her  to  reoorer  from  him  to  the  extent  of  her  ninth  inter 
est  in  the  Walker  traet^  Md^  that  ahe  waa  eetopped  l^her  oorenanta  of 
gHMsal  warxanty,  hat  that  ahe  waa  entitled  to  pnxaoo  the  ehare  ol  tfan 
other  grantor  in  the  Walker  tract    Jf ifcAeff  t.  iVttjy,  777. 

See  AsifBMi  Pna— mir,  S;  Paxcbshbip,  12L 


JBVlDJfiMOB. 

1.  AoMfm^B  lUnjWAP  Pa«^  ov  Whiob  PLaihtiiv  was  Rinvo  ax  Ttmm 
€fw  Aoui  imiT,  n  ADimmiLn  in  oridenoe^  and  ia  pieeiiiii|Miio  oridenoe 
that  he  waa  an  employee  of  the  road.    Pauughtmia  E,  JL  Ch,T,  BeokB, 


%  Pabol  BnDBBOB  n  IvABmaBiBLB  TO  OoMTBADiov  OR  Yabt  Tbrmb  or 
Valid  WBimDi  Ihrxuiibbt.  Bat  this  mle  doee  not  apply  whore  tha 
original  contraot  wasTorbal  and  entire^  and  a  part  of  it  only  waa  redaoed 
to  writing.    OMt.  Wanaeet436. 

ti  BBPonnov  Takbb  bt  Mutual  AoxBnaaiT  between  partiee  in  a  former 
salt  between  them,  and  embracing  the  eame  snbject>matter,  is  admieel- 
ble  in  a  sabeeqnent  eail^  in  the  abeenee  of  proof  that  the  witaeee  ooold 
be  penonaOy  prodnoad.    Mmtnom  ▼.  Hamtro,  SIC 

Bee  AoBBOTy  7|  OommAa^  1-S;  Gbdohal  Law;  8;  Ibiubabo^  10|  Wi»> 
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TO  KrilBBH  OABBUT  BB  EmOBCOD  UBLB8S  TbBMI  PltWnBOaP  BT 

Beaxotb  be  stcictiy  pniSBod«    fTSIlT.  YTalbr,  468. 

%  Allboatioh  IB  Bill  to  Bbdbbh  that  Ooiipi.azh  abt  Oubbbd  to  Cbbdb 
OB  JuBQMBBT  I>BBr  its  whole  amoant;  if  not  reiponded  to  in  the  e»> 
swer  and  not  establiAed  by  prool^  cannot  be  taken  as  tme.    Id, 

8L  PuBCKAflBB  iBOM  Whom  Obbdiiqib  Sbbo  to  Bbdbbm  mat  Objbot  to  Bb- 
nBMmoir  on  the  groond  that  the  ereditor  hae  not  complied  with  the 
statate  by  crediting  or  offanng  to  credit  on  his  jndgment  debt  tmt  per 
cent  or  more  of  the  so|n  bid  at  the  original  eale.    Id, 

4  Obbditob  PBOFcenro  to  RwiBBiff  must  bot  orlt  Oitb  Obbdit  m 
JuBQMBBT  Dbbt,  as  required  by  stalotab  bat  he  most  do  this  by 
poeitiTe  aot  ei^able  of  proof  or  disproof;  it  cannot  be  left  to  raet 

in  the  boeom  of  the  ereditor.    The  actoal  giving  of  the  credift  ie 


Inobx.  831 

a  oondition  preoedaiit  to  the  ezistaooa  of  ibo  eqoitj  to  enforoe  rodomp- 
tion,  and  miut  be  prayed;  and  the  |>etter  and  nfer  ooorte  Is  to  file  a 
receipt  to  that  eflTect  in  the  offioe  of  the  clerk  or  register,  as  is  presoribed 
in  the  case  of  an  advanoe.    Id. 

6.  Eh  JOINING  ExaounoN — iHsocNiTr  Bon  son  HOfr  Dtrmat  Bight.  — A 

third  person  claiming  to  own  goods  levied  on  may  go  into  equity  and 
have  their  sale  enjoined,  where  his  remedy  at  law  would  not  be  oomplete 
and  adequate;  and  the  statate  proriding  lor  the  taking  of  an  indemniily* 
ing  bond  by  the  aherifl^  in  case  of  a  daiin  by  a  third  person,  does  nol 
divest  equity  of  this  jurisdiction.  WaXb&r  t.  HwU,  779. 
•.  8mmy  cannot  Maintain  TBnFAas  von  Oabbtino  awat  Ooods  against 
one  who  removed  them  after  the  lien  of  an  ezeeution  had  attached  bat 
before  it  had  been  levied.    CMl^  v.  XodbAoH;  86a 

7.  Whnbb  Goods  wxes  Bsmovxd  bivorm  Lstt  of  Exwunov  uton  XHm^ 

the  sheriff  cannot  maintain  trsspass  el  H  armk  d$  hoiid§  a&pofiaUB  againsi 
the  one  who  removed  them,  although  at  the  time  the  lien  of  the  exeea« 
tion  had  attached  to  them.    Id, 

•.  BooBV  Levt  ov  Bzkjotiqn,  Sujuufv  oan  Maintain  Kg  Aanom  vob  In* 
JUBT  done  to  the  possession  of  goods  to  which  its  lien  had  previously 
attached.    /^ 

9l  Litt  of  BzaounoN  vcm  not  Ihwr  Bdsndant  in  BnocmnN  of  the 
property,  nor  transfer  the  title  to  plaintiff  er  the  aherifl^  but  vests  in 
the  sher^  merely  a  specisl  intwsst  as  bailee^  to  enable  hiin  to  keep  the 
pwiperiy  safely  and  defend  it  against  WToog-doer%  and  a  naked  power 
to  sell  it  and  pass  the  title  of  the  owner  to  the  pwnhassr.  iroOerv. 
OommonweaUh,  681. 

10.  Plaintiff  hat,  with  Oonont  of  All  DsiiNiiANTi^  Abanimin  Lbvt  oa 
property  of  any  or  all  of  them;  and  in  such  ease  he  will  be  entitled  te 
afterwards  sue  out  a  new  ezeoutum.    Id, 

11.  Plaintiff  in  Bjlbuution,  vton  Jvdgmbnt  AOAonr  Pbincifal  and  Subs* 
xna^  may  abandon  a  levy  upon  the  property  of  the  saretMS  with  their 
sole  consent^  and  may  afterwards  ane  oat  a  new  ezeeutien  against  all 
the  defendante.    Id, 

IS.  Plaintiff  hat  havb  Kbw  Eiboutiun  wbbbb  Lkvt  hab  bbkn  Abab- 
DQNBD  by  the  sheriff  without  his  consent  and  with  the  consent  of  the 
defendant^  or  where  the  pi-operiy  levied  oa  is  eloigned  or  removed  by 
the  defendant  oat  of  the  roadi  of  the  sheriff  without  the  consent  of  the 
sheriff  or  tiie  plaintiff    Id, 

Hi  BzBODnoN  is  Satdfibd  to  Bxtbnt  of  Yalub  gf  PBOPBBrT  Lbvibd  gn, 
where  such  property  has  been  lost  to  the  defendant  by  the  miscondud 
or  neglect  of  the  sheriff;  sod  the  plaintiff  can  then  look  to  the  sheriff 
only  for  indemnity.   Id, 

\L  Mbbb  Sdsfbnsion  of  Pboodbdinqs  on  BxaoDTioN  aftbb  Lbvt  doss  nol 
release  the  levy  or  authorise  the  restoration  of  the  property  to  the 
possession  of  the  defendant;  and  if  l^  a  twi«iin<iAi^^»«<«ng  ^f  plaintiff's 
directions  in  such  case^  by  the  sheriff  and  the  defendants,  the  property 
is  reloased  by  the  sheriff  to  the  defendants,  the  plaintiff  may  sue  out  a 
new  execution.    Id, 

18.  Wbbb^  or  AonoN  against  Sbvbbal,  Judqhbbt  n  Bbtbbbd  againbi 
SoMB  at  one  time^  and  against  others  at  another  time^  one  execution 
may  be  issued  against  alL    Id, 

IC  Ufon  MonoN  or  Vaoaxion  to  Quash  Sboond  Kiboution,  Judgb  maI 
Auuow  Sbbbiff  to  amend  his  return  on  the  first  exeoation.    Id, 
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EXlfiOUTOBS  ASny  ADMINISTBATOBa 

1.  Ih  All  Saubb  Madb  bt  ADxnnBTRATOB  ok  ExaouTOB,  ho  aois  onder  d^ 
oretel  order  of  ooort^  and  the  porohMer,  aft  hia  own  peril,  la  reqinrad  to 
aaoertain  the  gronnda  and  aathority  of  the  fiduciary,  not  from  hia  diwrla 
nitiona  at  the  tune  of  the  aale^  bat  from  the  ordera  of  ooort  and  the 
atatates  of  the  atata  in  r^gvd  to  hia  apeeial  dntiea  in  the  jrwniaaa 
BdmUion  ▼.  PleoMmU,  061. 

t.  Adxznibxeatqb  GAV  Makb  No  Tkbmb  WZTB  PuBOBABXB  at  hia  aala^  wlddi 
the  ordera  of  the  ooort  or  the  law  do  not  warranty  and  of  tfao  natnio  «f 
aooh  ordera  and  of  the  law  the  porohaaer  haa  the  aame  meana  of  know- 
ing and  nndantanding  aa  the  adminiatzaftor.  If  the  law,  thoraf ore^  daaa 
not  warrant  a  aale  for  confederate  mon^,  the  declaration  of  tho  admiBp 
iatrator  aft  the  time  of  aale,  that  it  waa  made  for  aooh  monqr,  doaa  not 
operate  aa  a  frand  npon  the  porohaaar.    Id, 

Si  Whbbb  AxnoHncBAXOB  Shllb  Lajkd  ov  hd  JxroBtAXE,  and  takoa  *  doIb 
with  anretieB  and  a  mortgage  for  the  porohaao-monoj,  and  the  note  altar* 
warda  becomea  the  property  of  tho  minor  heira  aa  part  of  tfaoir  tnhan> 
tanoe,  the  adminiatraftor  haa  no  right  to  cancel  the  did  note^  take  a  now 
ane^  and  releaaa  the  mortgage  to  the  prejndioo  of  tho  hoira,  and  if  ho 
doea,  aneh  act  will  be  repodiated  in  oqoity.    SmUkr.^JHbreSp  OZ^ 

ii  8ALBOvLAin>BTAiiMzii]Bi!&AT0Ki8  Void  whoa  the  only  titto  to  aod^ 
la  a  frandolent  and  worthleaa  certifioafte  of  pnrdhaaa;  and  a  nofto  gEfonin 
payment  for  the  land  ao  aold  b  without  oonaidnration.    ItL 

&  Bind  09  Oatbat  Bmvtob  dobs  hot  Aprur  to  a  aale  of  land  by  aa  adnda- 
iatrator  when  aooh  aalo  la  void,  becanae  tfao  only  title  to  tho  land  ia  a 
frandnlant  certificate  of  irnmhaaft    ffooM  t.  ^laoaanla  614. 

IL  AoTZON  GAWor  BB  Maihtaiiibd  ov  Noeb  g^m  to  aaouo  tho  pazdnaa 
price  of  land  aold  by  aa  adminiatraftor  whon  tho  only  title  to  tfao  land  ia  a 
fnuidnlant  trmrtifliTitt  ut  pnrnhatiit,  rtniloriiMrtlit  iilit  fllBgal  aadwif^aBd 
againat  pabUo  polioy.    Id, 

See  Aiairor»  IL 

nasrcoBSL 

See  Baiuuuim^  •-•. 

lUANCHISBGL 

L  Obabt  ov  FBiviunB  «o  Oobiobaxioh  to  Oammt  Pamivobbs  nr  Oaw 
oiVBR  STBBBn  OF  GrfT  beatowa  no  ri^t^  eitfaor  graatar  or  laoi^  thaa  a 
natural  peraon  enjoys,  and  doea  not  naoeaiarily  inTolvo  ezomptioa  fram 
liability  to  mnnio^  vegolation.  Fnmkfifrd  €ie,  BT^  Qk  r.  PkOede^fkki^ 
242. 

t.  Whbn  AiTfHOBxrr  la  CtoKiSBBBD  vpob  CtoBRmanov  «o  Oabbt  ov  Spboi- 
fiBD  BuauiBas  wxTHiir  Lixin  of  a  mnnioq^  otganimtinn,  it  ia  pr^ 
aomed  tfaat  the  boaineaa  ia  intended  to  be  ccndnoted  nndar  tfao 
reatrictiona,  mlea,  and  r^gnlatinna  that  govern  tho  aamo  bniinoaa  whoa 
tranaacted  by  othera  within  tho  aamo  corporate  limita    Id, 

&  Bbaborablb  Bboulatioh  of  Usb  of  PBrriLBQB  confanod  hj  tfao  ]agi»> 
hftore  ia  not  a  denial  of  the  right  to  ita  nae.    Id. 

L  OoKBOBJOioim  Oeabtbbbd  to  Do  Bubuibbb  dt  Oar  laa  lo  bb  Rbbjbbi 
aa  inhabitanta  of  the  dty,  and  in  tho  abaanoa  off  apaoial  ownipiiaa,  are 
aubject  to  ita  ordinancaa.    Id. 


Ihdsx.  838 

%k  iJiMMnjTt  n>  Bmuonom  avb  Rboulahohb  is  JxioawMD  zm  Dwbqma* 
«m  ow  PuusB  whuB  the  uthoiuDd  Jwirimw  of  %  eoipowitton  !■  to  bt 
Otfrisd  OD.    /dL 

&  RioBT  TO  Euv  Gabs  aitd  Gabbt  PiamrQiM  »  Hmm  BHUkiasD  aw 
<iiTniniBh<^d  by  iho  right  to  ooootraot  mad  owa  %  wflwiy.    /d. 

OAHNISHHXNT. 
800  AlTi 
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L  Fabxt  a  liUBLB  J8  QpAaAjnrcmforpnwhooor,  tf  ddyialonaodthKtMi 
foanatj  wm  Mooptod,  and  of  tho  omooat  ■dfiaoed  tbvoooy  wImb  ho 
fivo  woh  porchiBW  >lott«of  introdnotkmotKtiBg  that  oay  fayog  ihowm 
him  in  introdnoiag  him  to  difBnont  hooaai^  "to  m  ho  moj  bo  oUo  to  fill 
hit  ordoriy  will  be  hig^ily  appreoioted  byhinifMid  will  bo  ladonod  by 
BO  for  tho  omoant  of  his  porohoom."    Wkmltr  t.  Man/UU,  MS. 

%  QfUAMMJnr  THAT  GiBZAzy  CoimuunQft  "ieall  Wbll,ah3>  PAnawuuit 
Fbbvobm  bio  port  of  tho  foregoing  oontxaot"  for  diggfaig  %  woU,  is  not  % 
gaanntj  of  more  skill  sad  fidelity  on  tho  port  of  tho  oootrsotory  but 
thst  ho  will  snbsfaintisny  oomploto  tho  Job  sooording  to  tho  terms  of  tiio 
oovtrsot    Jmm  ▼.  8a4if  1I2& 

H  It  m  HOT  Kigbbakt  to  Liquibatb  DAtuawB  vr  Suxr  AOAzmr  PftZMaiFi& 
bhou  PBOGBBixDro  sgsinst  his  sorety  on  his  gosisatyy  iHiore  tho  Isttsr 
gosraateod  that  tho  former  would  oomploto  a  oertain  Job  of  work,  and 
bad  failed  to  do  so.  Diligenoo  to  obtsfai  satisfaotion  firom  tho  prino^st 
may  bo  shown  otherwise  then  by  suit.    Id, 

4  Wema  Puhoital  n  Ihscavsht  at  MATOBirr  of  Debt,  Judgment  and 
ezeontion  sgsinst  him  is  not  neoesaaiy  as  a  fonwdation  for  an  aotlcm 
against  his  sorety.  It  is  not  neoesnry  in  snoh  a  ease  to  show  oven  n 
demand  npoa  bim,  and  notioo  of  non^paymontb    Id, 

OUABDIAK  AND  WARD. 

L  ChriBiyiAm  mnr  Oollbot  Olaims  ok  Don  Dun  tbub  Wabd%  leoofer 
pruperi^  to  which  they  bave  olaim  or  title^  and  aoooont  to  them  for  aU 
nnti^  profits,  or  rerennes  which  are  or  may  beoome  dne  to  their  estates. 
It  there  is  a  sorpliis  of  money  not  applied  to  the  support^  maintenanos^ 
and  ednoation  of  the  wards,  it  most  be  pat  at  interest  npon  mortgages 
en  land,  or  retained  in  their  hands  nnder  i^proval  of  ooort.    AnAA  t. 

t,  Dbaldtos  ov  Ouabdiahb  with  BflffATn  09  THBE  Waboo  is  watohed  over 
with  Tigilsnt  Jealooay  in  eqmty,  end  while  it  will  often  uphold  end 
ratify  oontracts  made  by  goardians  wfaioh  are  for  the  intereet  of  their 
wards,  slthon^  there  may  be  no  anthority  or  eipreea  ■anotion  of  the  law 
for  the  special  ooorse  they  may  have  panned,  yet  if  soch  oontraot  is 
detrimental  to  the  estate  of  the  ward,  it  is  the  provinoe  end  dnty  of  tho 
eoort  to  Tacate  and  set  it  aside.    Id, 

IL  Iin-AiiT  MAT  ELaoT,  WHXir  Hn  Attazhs  his  MAJOUTr,  to  adopt  and  eon- 
firm  contraots  of  his  gasrdisn,  made  withoat  anthority  in  and  about  his 
estate,  when  they  are  to  his  sdvsntsge^  or  he  may  repodtate  them  if  bo 
deem  them  injnrioaa.    Id, 
Am,  Dec.  Vol.  XCVin-^N 
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4  WanrOuABSuvSuidBLABB  or  an  WjkBBwitiumlasllM^^ 
ward  may  elaot^  whfln  lio  attains  majori^,  to  aooepi  tiia  priM 
tiia  laad,  no  matter  who  haa  beoomo  porehaaar.    Id, 

HABBAS  OQBFUB. 
Urai  Habias  OoBFOi^  Oousr  Tbtzvo  Gm  ia  Jii4c*  ^  ^^ 

Sea  OoHUMnL 

manwAYa 

L  Town  D  HOT  LuBLi  lOB  Iv^uBT  TO  TR4TSLIB,  Gausbd  bt  Ooasxiaa  «■ 
8£iD  nr  HiOEWAT,  within  the  mimning  of  tiie  atatnta  wfaiohnialDas  tow^ 
liable  for  injnriea  by  reaaoa  of  inauflioimHaiw  or  want  of  repair  of  faigii- 
waya,  althoagh  the  aeleotmen  of  the  town  neglected  to  forbid  iiiaaliim^ 
aa  they  had  power  to  do.    ffyte^^kuon  r.  Concord,  684 

%  TowHS  Owx  SiATDTOBT  Ddtt  TO  TbavblxbSv  foT  tiio  breadi  of  wUflh  tiia 
party  Buffering  special  damage  may  inMi»*«^iii  an  action,  to  remoy^  finm 
the  margina  of  their  highways  objects  nnlawfnUy  deposited  tliare^  wliid^ 
by  their  fripihtfol  appearance,  make  it  nnaaf e  to  trsTel  the  road  witt 
ordinary  horses.    Mone  ▼.  JRickmond,  600. 

H  DoTT  ov  Towira  to  Bxmots  OBSTBUoiiDHa  ibok  tbub  HioHWAn 
HOT  Attaoh  until  they  know,  or  ought  to  know,  of  tiia 
nor  while  the  obstmctions  are  npon  the  hi^waya  a  roasonabUi  tbna  lor 
the  purposes  of  transportation.    Id, 

4  TOWHB  HATS  BlORT  TO  OORTBOL  WhOLI  WiOTH  OF  HlSEWAZfl^  and  bsPPS 

a  corresponding  duty,  althoagh  they  are  not  bound,  where  it  ia  "»*m»'*t- 
sary,  to  work  the  whole  width;  and  it  is  not  nnosssarily  m  good  dslsnaa 
to  a  claim  for  damages  that  they  ware  incurred  by  reaaon  of  aa  ol 
turn  npon  the  margin.    /dL 

ft»  Towns  arb  Baunv  to  Bxmotb  OBsiBuonom  UHLAwnjUir 
UPON  thbir  Hiohwatb,  the  natural  opegal&on  of  wfaioh  is  to 
accidents  by  frightening  ordinary  horses^  and  are  liable  for  tliair  nogli- 
gent  ftdlore  so  to  do.    /d> 

C»  QvLT  PBivii.BaB  WmoK  PuBUO  BATB  IN  HioBWAT  is  that  of  imaiing 
over  it;  if  they  misbehave  on  it^  they  create  a  imiaanwi^  and  if  Hmf 
ocmmit  violence,  they  become  tiespsssers  ab  Mttk    State  t.  Bmebmr,  9X 

7*  PBOFBKTr  IB  Soil  or  HmEWAT  n  Bor  nr  Pubuo^  but  in  tiia  ownar  of 
tiio  land  over  which  it  pssses.    Id, 


HOMESTBAD& 

L  ''Famzlt"  to  Whom  Hokbstbad  n  Sbodbbd  by  statnta  ocDsisAB  of  tiia 
head  thereof  whether  lather,  mother,  crgoardian,  and  tiie  minor  ciul* 
dren.    Hqfinom  v.  Nenhaua,  482. 

%  Hokbstbad  is  Sboubb  to  Usb  or  Faxilt  aa  long  aa  the  family  oontinnaa 
to  eziat,  and  the  head  thereof  to  occnpy  the  homeatead.    Id, 

Sw  Childbbn  Who  havb  Aitainbd  Aob  or  Majobut  cannot  claim  pacw 
tition  of  the  homestead  aa  against  the  mother  and  minor  children  whm 
continne  to  occapy  it.    Id, 

i.  HoMBSTBAD.  -— SiBaUl  Mab,  wiTHOOT  WoB  OB  Ghzldbbb,  domestica  or 
servants,  and  who  owned  a  lot,  and  oconpied  a  hooae  thereon  aa  a  sleep- 
ing-apartment,  bnt  ate  elBCwhere^  and  afterwards  leaaed  the  premise^ 
and  who  at  the  time  snit  was  institnted  and  jndgment  rendered  did  noi 
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Vcf  upon  the  lot»  and  who  ha*  not  lived  vpoa  H  riiioe»  oaimol  olaim  a 
luHneeteftd  ezemptioii  of  the  lot  from  tiie  nikfMtifla  of  his  Jtut  debti. 
WUmm  ▼•  CocArcNi.  563. 

i.  Oovmrunoif  PBonois  natm  Fobckd  Sals  Houoersad  of  a  ftunilj. 
Thii  proteetum  reqniree  no  aid  from  legielation.    Id, 

&  HomsTBABiBlirvioLABLBSANonTAsrorFAMiLT;  it  emhraoeo  not  merely 
the  head  of  saoh  family,  bnt  all  its  memhera,  iHiether  ooneiating  of  hue* 
handy  wife,  and  children,  or  any  other  combination  ol  hnman  beiq^i 
ttring  together  in  common  intereet^  aad  having  a  eommon  object  in  their 
porsoiti  aad  occnpatioiiB;  and  if  the  properly  on  which  they  are  domi* 
died  belongs  to  either  or  ell  so  living  together,  it  is  a  homestead*  aad 
not  subject  to  foroed  sale.    Id, 

7v  Faxilt,  within  MsAimia  ov  HoBOBnuD  Law,  embraoes  a  oolleotive  body 
of  persons  living  together  in  one  hoose,  or  within  the  curtilage,  in  a 
iQgal  sense.  It  means  the  household  compoeed  ol  parents  and  childrenp 
or  other  reUtives,  or  domestics  and  servants;  in  other  words,  every 
eoUeotive  body  of  persons  living  together  within  the  same  curtilage^ 
subsisting  in  common,  directing  their  attention  to  a  <^«"»«"«»  object^  the 
promotion  of  their  mutual  interests  aad  social  happineaa.    Id, 

Sw  CcwflrriTDTiQRALPnoviiiOH  THAT  OwNSB  OF  HoMnriAD,  if  a  married  maop 
ahall  not  be  permitted  to  alienate  it  without  the  consent  of  the  wife,  in 
the  manner  pointed  out  by  law,  is  designed  for  the  protection  of  the 
wife,  inasnmch  as  by  her  consent,  in  such  manner,  the  homestead  can  be 
oonveyed  as  well  as  any  ot^ier  property.  Bnt  the  wife  cannot  invoke 
the  law  for  any  other  purpose  than  for  what  it  waa  intended  to  subservei 
she  cannot  use  it  as  a  means  to  defraud  othera.    Welch  v.  Rkip  (M. 

i,  Mahbito  WoxAir  Fnn  ibok  BmntAiNT,  and  with  full  knowledge  of  her 
righta,  who  represents  that  certain  land  is  not  her  homestead,  thus 
causing  an  innocent  person  to  purchase  it,  is  concluded  from  setting  up 
the  homestead  by  her  acts.     Id, 

ence  of  a  purchaser  who  is  fuUy  apprised  ol  the  fact  that  ahe  haa  not 
been  legally  divested  thereof  is  not  estopped  from  setting  up  her  homo- 
atsad  ri^^t  as  against  him,  nor  is  he  an  innocent  pnrbhaaer  as  againal 
her.  Id, 
IL  Husband  and  Wm  cannot,  bt  thbe  Own  aeparate  or  united  win,  die* 
adve  their  marital  relationa.  The  wife  cannot  aell  the  homestead  to  the 
husband;  for  while  it  is  his,  it  is  also  hers;  and  if  he  sells  it  without  her 
consent,  as  provided  by  law,  the  sale  is  void,  and  the  pnrbhaaer  acquires 
no  title.    Id, 

HUSBAin)  AND  WIFB. 

1.  Husband  cannot  bi  Convicted  of  Battbbt  utonWon  for  moderate  cor- 
rection inflicted  upon  her  without  provocation.    State  v.  Shodee,  78. 

%  Faxilt  Oovxbniibnt  18  AS  CoMPLXTB  IN  Itbblf  as  the  state  government 
ia  in  itself,  and  yet  subordinate  to  it,  and  it  will  not  be  interfered  with, 
nor  an  attempt  made  to  control  it,  in  favor  of  either  huaband  or  wife, 
unleaa  in  cases  where  permanent  or  malicioua  injury  ia  inflicted  or 
threatened,  or  the  condition  of  the  party  is  intolerable.    Id, 

S.  Husband  has  No  Right  to  Whip  his  Wifb;  bnt  the  bunily  government 
will  not  be  interfered  with  in  trifliog  cases.    Id, 

4.  In  Dbtbbxinino  whbthxk  Husband  is  OuiLTr  of  Battkbt  upon  his 
wife,  the  standard  is  the  effect  produced,  and  not  the  manner  of  pro* 
dttcing  it,  or  the  instrument  used.    Id, 
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i.  Naksd  Vbbbal  PBomsB  ov  HusBAHB  Pmok  to  Mabbiaox  to  Pat  A' 
VURIAL  Debt  of  Wm  it  a  odUtend  undertakiog,  and  it  ioTalid  mdv 
the  tfcatate  of  frtndt;  and  it  aeemt  the  ttma  it  tmt  if  the  prouiite  it 
made  during  eovertnre.    Cole  ▼.  Skurti^,  687. 

i.  Huibakd'b  LiABnjTT  VOB  AnTJumwiAL  DxBTB  OF  Wm  Tebburatb  ov 
BIB  Dbjltb,  nnleat  enf oroed  during  euverUire  by  the  recorery  of  a  jndff^ 
mtnt.    Id, 

y.  Hv8BAn>^  FBomsB  vmoMQ  OonorruBB  10  Pat  Ajitmuftial  Dbbt  ov 
WxFiy  in  eontjderation  of  hit  eritting  liabilit7f  eiettet  no  now  kgd 
litbilit7»  hat  leaTtt  the  debt  end  the  pirtiet  u  they  were  before.    Id, 

1.  PitoianoBT  Koxs  or  Oibze  Btidxhob  of  Debt  Madb  Patabub  to  Hub- 
BAVD  ABO  WzFB  vpon  the  death  of  the  hntbaad  Muriret  to  the  wifc^ 
thongli  the  eontideratioa  pattet  from  the  hntbaiidy  and  the  will  take  the 
pmcoecli,  nnlttt  the  intantt  ol  tiie  hmband't  ocediton  it  ■^friyttd  by 
reaaon  of  there  not  being  other  attett  tniBfliant  te  pay  hit  dabta  JU» 
mmr,  Ltuk,  iiS. 

i.  SUBVIVOBSBIF  or  WXFBy   ABTD  BIB  RSOBT  TO  SUI  WCTOOT  JoonXBiL  — 

After  the  hotband't  death,  a  rigjit  of  aetion  aonrnret  to  the  wife  vptm  a 
Joint  and  aevefal  note  ezeeoted  te  them  Jointly  in  payment  for  land  be- 
longing to  the  wilo^  where  the  hntband  diet  after  the  ezeoation  of  tlie 
oMigation,  without  having  attempted  in  any  way,  by  tait  or  otfaerwiti^ 
to  ndnoe  the  proeeedt  of  tiie  tale  to  hit  pottetrion;  tnd  tiie  wile  mty 
vpon  tiie  inttroBMnt^  and  veoover  tiie  money,  without  Joiaiog  tiia 
repretantative  of  her  deetated  hntbtad.  MtMUkm  t.  Mmam^ 
401. 

Bee  HOKBRBAMl  MaBBIBI>  WoMBVI  YBBlMtt  AV1>  Vl 

INDICrMEHT. 
See  Obzmzkal  L4W. 

INFAKOT. 

1.  Iv  VmoniXA,  Obusr  of  Bqioirr  bab  vor,  ovbbb  rbOi 
HOB  at  goardian  of  infanta,  antherity  to  tell  their  raal 
it  it  for  their  advantage  to  do  to.    Itt  JnritdictJon  to  tell  tiie  real 
of  infanti,  on  the  ground  of  infancy  merely,  ii  derirtd  from  tiie  ttttnlaai 
FaMner  ▼.  D<mi$^  698. 

%  YzBoni  lA  SxATum^  Rblatdio  to  Saui  of  Labds  of  Ibfabtb,  abb  Bb- 
MBKAL,  and  are  to  be  liberally  oonttroed,  to  at  te  advanoe  the  reoM^y 
and  promote  the  policy  of  the  legitlatore.    M. 

8.   OOUBTS  OF  EqUITT  HAVl^  VVDBB  VxBOXVIA  SrAnjTBB  BSLAIIBa  TO  SaLB 

OF  iHFAim'  Labim,  Authoreet  TO  Sbll  the  landi  in  wliieli  infuitt 
haTO  an  interett,  whether  in  pottgttion  or  remtinder,  Tested  or  oonlni- 
gent,  if  the  proper  partiet  can  be  bronght  before  the  ooort^    Id. 

See  OoABDiAH  AKO  Wabo. 

• 

IKJUNCnONS. 

L  Wbbthbb  OB  HOT  Ebbotiob  of  Buildxno  Souobt  to  bb  Bbjokbbd  win 
prevent  the  vae  of  the  neighboring  ground  "  for  each  bnildingt  at  woold 
in  the  ordinary  oonrae  of  affain,  and  the  eztention  of  the  city  in  thai 
directioo,  be  put  up,**  ii  a  qaoBtion  to  be  determined  by  the  local  anthori* 
tiet  or  by  the  legiBlaturOp  and  not  by  the  conrta.    Rhode$  v.  DmAar^  221. 


BHB^ 
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%  Ooiumn  DMal  wikh  FmruA  Bnmi%  aor  wim  itomaxmn  ov  Mni 

PoLior,  IomI  or  gonmL    ItL 
IL  Oomn  wnL  BanBAZV  Kuuvjinr  ov  Boiluvo  IflfuuiBD  iob  Un  fhal 

will  bo  %  muMiioo  per  m.    hL 
4  IVJUHOHOH  WILL  nOmAMTiDio  BanmAZV  NooDM  tin*  diftaib  ml  and 

praront  doop*    ioL 
§»  Ibupabablb  Ihjubt  that  is  P^omfAAnov  iqa  ImETUvjoii  bt  Iv« 

nmonoH  u  not  imponibla  baoww  it  !■  to  mmU  thtt  H  hmj  aol  bo 

ootiiiiatod,  but  booMiao  it  it  likoljr  to  bo  oo  groot  as  to  bo  inoopohlo  of 

oompfflnition  in  ^^Tinjioi.    Id* 
&  To  JU8TXFT  Bnoonr  bt  iHJUHonov,  both  Injiuy  and  damago  mnat  osiai 

Id, 
7*  BQjorrr  will  hot  Eiijqui  nr  Ibjubt  we  Douuvux^  Svmmtujli^  on  Oovo 

TDfOXHT.     /(i. 

1.  Mxu  DncnruTzoH  »  Valvb  or  PnopntTr,  witbout  Trmfarabt.!  Mia- 
OBXSF,  is  not  gronnd  for  oqnitaUo  nliof  by  injunotion.    Id. 

t.  Teat  EsicnoH  of  Buildzno  will  Ivgrbasb  Batib  ow  Iksubaitob  upon 
noi^boring  buildings  is  not  ground  lor  injnnotion  to  rostrain  snob  oroo* 
turn.    Id. 

IOl  BuauiMB  Which  n  Lawful,  if  Oabbod  oh  Riahohaiw.t,  and  dooo  not 
ailiBot  hoalthy  ooknfort^  or  tho  ordinary  nsos  and  anjoynisnt  of  pruporty 
in  tho  neighborhood,  oaanot  be  a  nnisanoe  in  f aet  or  in  anticipatioo,  and 
the  oooHb  win  not  interfere  with  it.    Id. 

IL  Whxbh  Damaobb  will  CoMrHHSATH  msiB  BHHHfixB  RiOHiVHP  on 
LooB  8u JfXRXD  iBOM  NuiBAHC2%  ognitj  will  not  interfere  by  injanotion. 
Bkharda's  Afpeal,  202. 

ISi  MnoBiBF  on  Damaoh  n  hot,  as  Gxhebal  Buli,  T»tt«»A^AM.»^  if  if 
is  Bosoeptible  of  being  oompensated  in  damages.    Id, 

IS.  Ih  Equitt,  DsoBXi  is  hbvxb  of  Riobt,  BCfT  OF Obacb,  and  aofaanoellor 
will  refose  to  enjoin,  if  in  oonsdenoe  it  appears  that  he  would  do  a 
greater  injnry  by  enjoining  than  woold  resolt  from  refusing,  and  leanng 
the  party  to  his  redress  at  the  hands  of  a  oonrt  and  jnry.    Id, 

IL  EqunTT  will  En joih  Salh  of  Lahd  uhdhb  Dhhd  of  Tbvbt,  giren  to  se- 
oors  the  payment  of  the  purchase-money,  when  there  is  a  oloud  orer  tho 
titlo  thereto^  arising  from  an  alleged  defeot  therein*  iHuoh  would  oooa- 
Bion  a  sacrifice  at  such  sale.    Famlhier  v,  DatiSp  698. 

Uk  WaxH  Ih JUNonoH  is  Obtaihhd  to  Stat  what  is  conoeiYed  through  mis- 
take to  be  an  unwarranted  use  of  property  in  litigation,  phuntiif  is  not 
liable  to  exemplary  damages,  but  only  the  aotnal  damage  whioh  dffmd* 
ant  may  haTO  sustained  by  reason  of  tho  wrongful  suing  out  of  the  in* 
Junotion*    ifnOtTY.  Xondd,  629. 

Sea  BxB0UTiOB%  A. 

INKKSEFEB8. 

L  BhiATIoh  of  iHHKXXPn  AHD  OuxflT  18  Cbmjltmd  botwoon  the  plalntiif  and 
defendant  where  the  plaintiff  who  was  a  minor,  went  with  his  father, 
with  a  horse  and  wagon,  to  the  defendant's  inn,  deliTered  the  horse  and 
wagon  to  the  defendant's  senrant  to  be  oared  for,  and  laid  aside  their 
outer  garments  in  the  room  in  which  they  entered,  in  the  defendant's 
presence,  and  the  father  ordered  and  obtained  dinner  for  tiim— i#  ^nd 
the  plaintifl^  and  they  remained  at  the  inn  until  eraning^  wbmi  the  bill 
lor  the  entertainment  of  tfaemaalfea  aad  hona  waa  paid*  and  thqr  Isfi 
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%  OOWT  IB  HOT  RWilMTMD  IBOH  AXiL  RjBNmiBILFnr  XV  jLtKFWOt  VO  ■■ 

Q00D8  on  entering  the  inn,  Imt  it  bound  to  nee  reeaoniilile  oare  end  pra- 
danoe  in  xeepeot  to  their  tuiety,  eo  ae  not  to  expoee  them  to 
denffer  of  Ion*    Id* 
%  Omr'8  CASMuatanaB,  Bxoinau.iiiro  LnnmpKR  ibom  LzABiLrrr  U 

id  ^vee,  ie  a  qneetion  of  faot  to  be  determined  by  the  jury,  in  tww  of 
aU  the  eixonmatanee^  when  the  goeet  laid  hit  0awm  down  under  fala 
eiferooat  en  a  banoh  in  tiie  preeenoe  of  tiie  innkeeper^  bat  witiMmi  eaU- 
ing  the  innkeeper^a  attention  to  them.    /d. 

INSOLVKNUy. 

1.  TiBT  €fw  PXBBOV^  SoLVSXOT  I8»  what  oonld  be  leeotmed  horn  Um  hf 
prooeu;  not  wbMt  he  woold  Tolnntaiily  da    Jamg  ▼.  SeaU,  USL 

%  SoLTBror  OAHiroT  bi  Showv  bt  PBOvna  OHABAonB  ion  Honn;  and 
hj  ahowing  that  the  party  alwaya  paid  hie  debta.  Iheva  moat  b«  on- 
danoe  of  property.  The  tann  **8olf«ioy*meaaa  ahOityto  pay,  netn 
diapoaition  to  do  ao.    Id. 


IHBUBANOB. 

L  Om  ImiruDarMiiTVALlininuacBGoiiiPiHTm 

tiia  booka  of  tiie  oenpany  are  endenee  ag^na*  him  aa  n  meanbar.    DIM 

▼.  ^donw  Co.  JT.  /.  Obi,  808: 
ft  Ir  D  Ko  BzooBi  von  Bbbacb  ov  WiBSAarr  cm  Tjoa  or  Inonsn  thai 

it  did  not  inoreaae  the  riak,  nor  thai  tbe  aot  waa  deaia  by  n  taaMBk  of  the 

inaored  withoat  hit  knowledge  or  anthoiity.    JUL 
ft  WaaanacBM  ov  Poucnr  ov  iHSUBAiraB  von  Bbbaob  ov  WiSBAmr  0  not 

Waztsd  by  a  anbaeqnant  aaaeaament  <if  the  iqrlaited  poiky,  and  Um  pay« 

ment  by  the  inmred  of  the  amaaimmit '  /d. 
ft  WAmnt  VBvnt  Oooom  ukukb  IxnanmD,  er  iHiere  the  not  leBed  en 

OQi^t^  in  eqnity,  to  eetop  the  party  from  denying  ik    AL 
ft  FouoT  09  Ihsubamob  OABirofrn  Rmiwmd  ikvnoi  bHAinni  ItevmsB^ 

ezeept  by  eaprem  agreements    /d. 
t  IvBUBAKaBovBiniJ»VQA8''I>wnEXjao-Hoi«%*€nj8''Oooirna^ 

Dro-soca^"  doeo  not  imply  an  eaigagoment  tiiai  H  diaU  alwaya  be  e^* 

enpied  while  the  riak  endnna.    Omnb&fkmd  V.  M.  P.  O9.  ▼.  Dm^/h^ 

89a 
7.  Iv  AxflEiroB  or  Expubb  SxiPULAXioir  «o  CosmAnT,  Cbahoi  or  Tteina 

haa  no  eflfoot  on  oontraot  of  inanranoa  of  a  dwoDing-liOBae^  if  Hia  nae  be 

not  changed.    Id. 
ft  Fouxnr  or  Ihsubamob  n  PBononov  AOAOiar  Fm  Oahbid  by  Um  ia> 

anred'a  own  negligenoe^  nnlem  the  nc^iganoe  amoonti  to  frand.    /dL 
ft  Ohb  Pabxnbb  has  Imbubablb  IxTBBBsr  nr  Ebtxkb  PABranmsHXP  8iook» 

and  in  case  of  a  loaa^  he  most  aoooont  to  the  firm  for  each  soma  aa  he  ra- 

eei?ee  under  the  poLiiqr.    MwkhaUim  Imt.  Ox  ▼.  Wdmkrt  S3ft 
1ft  Fabol  EYiPBwai  IS  ApinBSfBT.n  nr  Aonpy  ob  InsPBAiron  Pouorto  ahow 

a  mistake  by  the  agent  in  writing  the  potiey,  to  ahow  that  tlM  policy 

waa  taken  ont  by  one  pertner  on  the  whole  of  the  partnership  property^ 

and  that  the  agent  had  failed  to  insert  the  other  partner^a  name  in  As 

policy.    Id, 
11.  Ihboltbbot  or  Iksubabob  Oompabt  is  not  saeh  ^'futoa of  wsldsra 

tion"  as  to  ezonorate  a  poliqr  holder  from  payiqg  hia  pronunm  nota» 

CoHigUmd  ▼.  North  OarpHma  M.  L  Os.,  80. 
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UL  AfiSE  TmaLnateWf  Imnuaci  CkntPiBToiimot  inairt  upon  forfeitaie  of 
poHeyforaiefuAltonnewortopajaflMasitte&tBleTiedfliereon.    IcL 

IS.  Lrau&AHOB  CkniPAirTy  bt  BaoooinziNa  Poucnr  Holdkb  m  a  member 
after  ha  haa  refused  to  pay  an  aaeenment  and  failed  to  renew  hie 
policy,  waivee  the  right,  after  it  beoomee  insolvent^  to  insiet  that  hie 
policy  ie  forfeited.    Id, 

14  RnoLVTioir  or  ImuBASom  OovPAirr  to  wind  up  its  a&in  is,  in  legil 
efliBoti  ea  eseoisment  of  one  hundred  per  oentom  on  the  premium  notes^ 
to  enable  it  to  meet  its  liabilitiee  and  divide  its  excess,  if  any.    ItL 

IS.  HoLPEB  OF  Poucr  ni  JjumaLYKsn  Isbuslajkom  Oqiipaht  is  not  entitled, 
tHwn  sued  upon  his  prenunm  notes,  to  haTO  the  Tslne  of  his  policy 
estimatfid  by  way  of  eqmteble  eet-o£^  and  the  amonnt  credited,  so  thai 
ha  shaQ  only  be  forced  to  pay  the  reridne.    /dL 

See  LraoLTSffor,  11, 12. 

JUDGMENTS. 

1«  OouBT  BAB  Aamnjrsm  GoonesoL  or  All  Imtiblooutoby  JuDaiixifTB  or  cr- 
dars  in  erery  oaee  until  finsl  judgment,  and  may  occreot  any  error  at 
any  tuna  before  iinsl  trial,  elthoai^  the  incumbents  of  the  bench,  at  the 
respectiTe  seerions  of  court,  were  different  persons.    ffcamUon  t.  Pfacw- 

%  Kqfuirr  to  Coxtbol  Obdxb  is  Which  PBOPBRTna  shall  &■  Takxh  to 
SAxnrr  Judoksrt  is  ea  equi^,  not  egeinst  the  judgment,  but  against 
the  execution.    MeCarmid^s  Appeal^  192. 

S.  Whkbi  JuDoioraT  Dxbiob  Owirrfo  Two  Lots  Subjsct  to  Likn  or  Jubg* 
lanr  sells  cne  of  them,  and  the  judgment  is  reviyed  generally,  the 
Tcndee  of  the  lot  sold  will  not  be  precluded  from  asking  that  the  judg- 
ment be  satisfied  from  other  lands  of  the  vendor.    Id, 

4.  JiTiMmras  or  GiyzL  Coubxb,  Obxatxd  bt  MjOiIIAbt  Autho&itt  ov 
Uhitxd  Seates  in  districts  held  in  military  occupation,  may  be  pleaded 
as  res  Judkaia  before  the  regular  tribunals  of  the  state  after  the  return 
ef  peace.    Htfftrmam  ▼•  Porter  ^  459. 

See  ATXAOHiaBiiTS,  2. 

JUBISDICnON. 

Im  Bqubabli  JmuBDionoH  lo Dxal  with  Lajti)  betokd  Stats.  —One  man 
sold  to  another  a  large  tract  of  land  lying  partly  in  Maryland  and  the 
remainder  in  Virginia.  The  grantor  afterwards  filed  his  bill  in  a  Mary- 
land court  to  enforce  his  ▼endor's  lien,  and  for  a  sale  of  the  lands  to  sat- 
isfy the  unpaid  purchase-money.  The  court  decreed  the  payment  of  this 
money,  and  in  defonlt,  the  sale  of  the  Maryland  land,  after  perfecting 
its  title,  the  proceeds  to  be  applied  pro  icmto  to  the  debt.  Beld,  that  the 
Maryland  court  might  haye  decreed  a  sale  of  the  Virginia  land  also,  and 
applied  the  proceeds  to  the  payment  of  the  purchase-money;  and,  as  iu- 
oidental  thereto,  might  have  required  the  parties  before  it  to  have  united 
in  a  couY^ance  of  the  Virginia  land  to  its  commissioner,  to  be  by  him 
sold;  it  might  have  investigated  the  title  to  the  Virginia  land,  testing 
the  sama  by  the  laws  of  Virginia;  and  although  such  inquiry  would  be 
more  eatiB&ctory  in  a  Virginia  court,  the  Maryland  decree  would  have 
been  conclusive  of  everything  in  fact  determined,  unless  it  should 
plainly  appear  that  the  Maiylsad  court  had  misapplied  the  Virginia 
law.    Pkdnumi CoaiCfo,  v.  Orem,  799. 
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&  OOWT  IB  HOT  BlXJinD  ISOH  AXiL  RJHMMIBIBIUTT  DV  BmFM  TO 

Goods  on  entering  the  inn,  bot  is  boond  to  nee  remoniblo  oune  and 
danoe  in  xeipeot  to  their  nlsty,  to  u  not  to  ezpoee  them  to  m 
danger  of  Ion.  Id. 
%  Omr's  CAMMuaeanaB,  Bxoinau.iiiro  LnnmPKR  ibom  LuBiurr  for 
of  £^es,  Ib  a  qneetion  of  faot  to  be  detennined  by  the  Jury,  in  tiow  ef 
aU  the  eiroamataneei^  where  the  gaeet  laid  hia  0awm  down  under  fala 
oferooat  on  a  banoh  ia  the  prMenow  of  the  innkeeper,  but  wiHioiit  eell- 
ing  the  innkeeper'ii  attention  to  them.    Id, 

INSOLVKNUy. 

1.  Tmn  or  PxBBOV'a  Solvsxot  ib,  what  eoold  be  leeofei^  Irom  Um  hf 
prooeu;  not  what  he  woold  Tolantarily  da    Janm  ▼.  Stott,  828. 

ti  SoLTBTor  oainroT  n  Shown  bt  Paoviira  CoAMAoam  wtm  HdHaBrr,  aad 
hy  ehowing  that  tiie  party  alwaya  paid  hia  debtb  There  mnat  be  eri- 
danoe  of  property.  The  tann  ''eolfwoy  *  meaaa  ability  to  paj»  not  a 
diipoaitioii  to  do  so.    Id. 


IHBUBANOB. 

h  QnilmiruDarMimrALlinu&AHOBGoiiiPAHTs  M wgwn  qoMOi^  aad 

the  booka  of  the  oonpany  are  eridanee  agyaa*  him  aa  a  oMmber.    DiM 

▼.  ^donw  Co.  M.  L  Obi,  808: 
&  Ir  D  Ko  BzooBi  lOB  Bbbacb ov  Wiuubtt ov  PiBvoor  LnuxiDthaft 

it  did  not  inoreaee  the  riak,  nor  that  the  aot  WM  dflBM  by  a  taBMmk  ef  the 

humred  without  hia  knowledge  or  anthoiity.    /dL 
8b  VoBnarmui  ov  Poucnr  or  Ihsubahcb  iob  Bbbaob  oor  VIameaxtw  m  vot 

Waxtxd  by  a  enbeeqaont  aaawament  of  the  loffeited  polioy,  ead  tiie  paj« 

mnt  by  the  innired  of  tiie  asMismaaV  Id. 
lb  WAmnt  VBvnt  Ooaraa  uxuai  IsnmtDb  or  iHiere  the  aot  leBed  en 

OQi^t^  in  equity,  to  eetop  the  party  from  danyi«g  it.    Id. 

ezeept  by  eapram  agreement.    Id. 

t  lHSUBAKaaOFBiniJ»VOA8''I>WSEXJaO-H0l«%*€BAl''O00UniDl>Wl^ 

nro-soua^"  doee  not  imply  an  engngemeBt  thai  H  diaU  ahraya  be  eo- 
enpied  while  the  riik  endnraa.  Cmmh&rbmi  V.  M.  P.  Ox  t.  Dmtgkn, 
88a 

7.  Ix  Ameitob  or  Expbmb  SxiPULAXioir  «o  CosnuBr,  Cbahoi  ov  Tbtato 

haa  no  effeot  on  oontraot  of  inaaraaee  of  a  dwoDing-hoaae^  if  the  vae  be 
not  changed.    LL 
t»  FOLior  OF  iHsuBAMoa  m  PBononov  aaaoiar  Fm  Oausid  by  the  ia> 
anred'e  own  negligenoeb  nnlem  the  nc^iganoe  amoonta  to  fitaad.    Id. 

8.  Qira  Pabtnxe  has  Jxscbable  Imnaasr  nr  Eansa  Pakchbbship  Stock; 

and  in  oaae  of  a  loss,  he  mnet  aoooont  to  the  firm  for  sach  soma  aa  he  re- 
eeivea  under  the  poUoy.    JfanAottaii  /aa  Ox  ▼.  Webater,  ZSSL 

IQL  Fabol  EYiPMwaa  is  ApinfwmT.B  nr  Aonpy  oh  Ihsphahcs  Fauar  to  show 
a  iniatake  by  the  agent  in  writing  the  poUoy,  to  show  that  the  polioy 
was  taken  ont  by  one  pertner  on  the  whole  of  the  pertaenhqi  property, 
and  that  the  agent  had  failed  to  insert  the  other  pertaer^s  naam  hi  the 
polioy.    Id, 

IL  iHsoLTxaor  of  Ihsubahob  Oompaht  ia  not  snob  '*  failare  of  wsMsra 
tion**  aa  to  ezonorate  a  poliqr  holder  from  payh^^  hia  ptimjam  aotaw 
Omdgkmd  r.  North  Oarpama  M.LCo..  88. 


ImwoL  889 


UL  AfiSE  ImoiiTiBOry  Immuaci  CkntPiBToiimot  insirt  upon  forfeitiire  of 
poliey  lor  a  iefiia»l  to  mew  or  to  pay  ■■■aimments  Isviod  thereoD.    /d 

llL  ImTKAHCB  OoMPABT,  BT  BsoooinziNa  pQUOT  HoLDKB  M  %  wu&mhet 
liter  he  has  rafuaed  to  pay  an  aaaeamisiit  and  failed  to  ranaw  hia 
policy,  waavaa  tfaa  rights  after  it  becomes  iii8olYeiit»  to  inaiat  that  hia 
policy  is  forfeited.    Id, 

14  RnoiiVTroy  or  IsauBAiroB  Oovpaky  to  wind  np  ita  ai&iis  ia»  in  legal 
efliBoti  an  aaaeaament  of  one  hundred  per  oentom  on  the  premimn  nofcea» 
to  enaUe  it  to  meet  ita  lialnlitiea  and  divide  its  ezoeB8»  if  any.    Id, 

IS.  HoLDXB  C9  PouoT  u  Ibboiltkbt  IsBUSLAJKOM  OoiiPAHT  la  Bol  entitled, 
tHwn  aned  upon  hia  prendnm  notea,  to  have  the  Talne  of  hia  policy 
eatimated  by  way  of  eqmtaUe  aet-o£^  and  the  amonnt  credited,  ao  thai 
be  ahaQ  only  be  forced  to  pay  the  reeidtte.    Id, 

See  JjnoLTmoYf  11, 12. 

JUDGMENTS. 

1«  OouBT  BAB  Aamnjrsm  Cooiteol  ov  All  Imtiblooutoby  JuDaicsirTS  or  cr- 
dera  in  every  oaae  nntQ  final  judgment,  and  may  correct  any  error  at 
any  tune  befcte  final  trial,  although  the  incumbente  of  the  bench,  at  the 
reapectiYe  aeeaicna  of  oonrt^  were  difforent  peraona.  HamUton  t.  Pfacw- 
«N<i^661. 

%  Kqfuirr  to  CkmraoL  Obskb  ut  Which  Pbopbetub  shall  bi  Takxh  to 
Sacttt  Judoksrt  ia  an  equity,  not  againat  the  jadgment,  but  againat 
the  ezeontion.    MeComud^s  Ajipeat,  192. 

S.  Whkbi  JuDoioraT  Dbbtob  Owvzno  Two  Lots  Subjsct  to  Likn  or  Judg- 
lanr  aella  one  of  them,  and  the  judgment  ia  revived  generally,  the 
vendee  of  the  lot  aold  will  not  be  ^ednded  from  aaking  that  the  judg- 
ment be  aatiafled  from  other  landa  of  the  vendor.    Id. 

lb  JviMiKXHTS  ov  Civil  Coubtb,  Obxatxd  bt  Milttabt  Autho&itt  of 
UxiTXD  States  in  diatricto  held  in  military  occupation,  may  be  pleaded 
aa  ret  Judkaia  before  the  regular  tribanala  of  the  atate  after  the  return 
ef  peace.    Hfjftrmam  v.  Porter ^  459. 

See  ATTAOHiaBiiTS,  2. 

JUBISDICnON. 

X,  Bquizabli  JuBiBinoiiOH  TO  Dial  with  Land  beyond  State.  —  One  man 
aold  to  another  a  large  tract  of  land  lying  partly  in  Maryland  and  the 
remainder  in  Virginia.  The  grantor  afterwards  filed  his  bill  in  a  Mary- 
land court  to  enforce  hia  vendor'a  lien,  and  for  a  aale  of  the  landa  to  sat- 
iafy  the  unpaid  purohaae-money.  The  court  decreed  the  payment  of  thia 
money,  and  in  default,  the  aale  of  the  Maryland  land,  after  perfecting 
ite  title,  the  proceeda  to  be  applied  pro  icmto  to  the  debt.  BM,  that  the 
Maryland  court  might  have  decreed  a  aale  of  the  Virginia  laud  also,  and 
applied  the  proceeda  to  the  payment  of  the  purohaae-money;  and,  as  in- 
cidental  thereto^  might  have  required  the  partiea  before  it  to  have  united 
in  a  conveyance  of  the  Virginia  land  to  ite  commiasioner,  to  be  by  him 
aold;  it  might  have  inveatigated  the  title  to  the  Virginia  land,  testing 
the  sama  by  the  lawa  of  Virginia;  and  although  auch  inquiry  would  be 
more  aatisfkctory  in  a  Virginia  court,  the  Maryland  decree  would  have 
been  conduaive  of  everything  in  fact  determined,  unlesa  it  ahould 
plainly  appear  that  the  Maryland  court  had  miaapplifrd  the  Virginia 
law.    Pkdmoid CoaiOo,  v.  Orem,  799. 
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S.  DicBKB  OF  Saui  ov  Pabt  ov  Tbaot  ov  Las»  liiim 

OoNouDsrm  as  to  RncAnroxB  Ltzko  bvtoto.  —  When  a  satt  ««■  InA 
in  a  Maryland  taart  to  onf oroo  a  vwidflr's  liaa  npoa  a  tiaot  of  land  lyinc 
ptrUy  in  Mary  land  and  paiil J  in  yirginia»  a  decree  of  the  Marylaiid  oout 
directing  a  aale  of  tho  pert  of  tha  land  lying  within  that  stata  ia  not  oon- 
dnsive  npon  a  Virginia  court  in  a  proceeding  commenced  thenin  for  tha 
Mle  of  the  Virginia  lend,  where  it  appears  that  neither  the  oonrl  nor  tha 
parties  to  the  MaryUnd  sait  oontflanplatod  a  sale  of  the  VngiDia  lands. 
This  decree  oondndes  the  Virginia  court  in  nothing  sltiMM^  it  might 
hava  done  so  bad  it  desired  to  have  gona  so  far.     Id, 

Sw  Appillatb  Coubt  will  not  Givb  OmnoH,  npon  tha  rsqmsst  of  tlie  par^ 
ties  and  for  their  guidance^  in  a  case  not  properly  before  il^  sod  in  which 
it  has  no  jnrisdiction.     Weedem  v,  Skhmtmd^  873w 

4i  Oausi  should  not  bk  DnnciasBD  iob  Waitt  of  Jubodiotioh  where  the 
plaintiff  brings  an  action  in  tuamnptU  on  the  coounon  ooonts  only,  in 
good  faith,  in  a  coonty  coort  of  Vermont^  beHering  that  he  had  a  ralid 
claim  for  more  than  two  hmidred  dollars,  bnt  an  error  is  diaeo^ared  in 
one  of  his  bills  after  he  had  rested  his  cass,  which  rednced  his  daim  below 
that  amount.    BcoU  ▼.  Moort^  581. 

See  Equht. 

JUBY  Ain>  JUBOB& 

8mii  III  NO  OUT  OF  Pafibs  with  Jubt  is  in  DooBRiDV  of  tha  oooF^  aa  a 

general  rule,  with  some  exceptions.    IMU  Sekmi^kSi  JIT.  efc.  Gx  t.  Mkk^ 

mrdt,  209. 

See  Plbadino  and  Pbactioi^  15, 16L 

LAKDLOKD  AND  TENA19T. 

L  EncmoN —Landlord  and  Tsnant.  — Befossl  of  Isndkcd  to  deUrer  pos- 
session of  part  of  leased  premises,  npon  demand,  in  aooordanoe  wx&  a 
previous  agreement,  does  not  constitate  an  eviction.  Eviction,  aetoal 
or  oonstmctive,  can  never  occor  nnless  there  has  been  an  antecedent  poa- 
session  by  the  lessee.     McClurg  v.  Prieef  356. 

ti  Tbnant  OANNOT  Removb  Landlord's  QooDS.  Where  landlord  remains  in 
possession  of  part  of  leased  premises,  and  refuses  to  snirender  tha  asms 
to  his  leasee  npon  demand,  as  he  had  agreed  to,  the  lessee  csnnot  remove 
his  effects  as  those  of  a  stranger,  and  thns  obtain  posissoion      Id, 

lb  Whbrb  Tenants  Go  into  Possbssion  of  Pabt  of  Lbasbd  FFamiiM,  tha 
landlord  occupying  the  remainder  under  agreement  to  give  np 
npon  demand,  which  he  refused  to  do,  the  tenants'  remaining  in 
sion  of  a  part  during  a  portion  of  the  term  is  not  a  waiver  by  them  of 
any  of  their  rights  under,  the  contract.    Id, 

lb  Entibb  Ck>NTRACT— Landlord  oannot  Bboovbb  fob  Ubb  of  Pabx  of 
Lbasbd  Prbmisbs.  —  Where  the  owner  of  a  five-story  and  baaameat 
building  leaned  it  at  a  rental  of  fifteen  hnndred  dollars  per  year,  pay- 
able quarterly,  and  gave  the  possession  of  the  first  three  stories  to  the 
lessees,  and  agreed  to  give  them  possession  of  the  rsmainder  npon  de- 
mand, which  he  afterwards  refused  to  do,  he  csnnot  recover  rent  from 
the  lessees  for  the  use  of  the  first  three  st<xJas^  aa  the  oontnM*  nnat  be 
regarded  as  an  entirety.    Id, 

B.  DlFSNDANT  IS  HOT  LlABLB  FOB  AOT  OF  BD  TBTABW  BOI  dooa  bj  his  SS- 

thority  or  command.    LUtUS^K^OiilN.  tie,  (h,  v.  BekardM^mk 
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C  l^MTfLOKD  Wbo  BAB  TaILSD  JO  KSET  Bi  OOMnuOT  TO  1>BLI¥Sft  COM • 

WUKTE  l>iiiiw  TO  Hn  liHiAii  ouiioi  reoofv  from  thMB  lor  U* 
— »— awwpirioaolpMrfc  of  thtdamja^dywrinfc    JfcOivy  ▼.  Mloi^ 

8m  0CATDTB  0#  FEAVM^  t, 

LAEOBNT. 
8m  fhnmriii  Law,  1L 

UCOENSSS. 

UnrmPAL  OsnsAHai  Jjoomrci  Lmmi  Tax  uvov  Bjjlwat  Oibs  tmr- 
•niiig  the  itrMto  of  tiM  mnnidpftlity  is  a  polioe  ragnktiont  and  is  Talld 
as  muhf  thw  bafag  nothing  to  Aaw  that  it  is  unreasonabla.  Soehordi- 
nance  may  be  enacted  under  the  pronsions  of  a  statate  aathorising  the 
city  oonnofls  to  pass  ordinanoes  for  ''the  proper  regidation  of  omn^ 
bnaeo,  or  Tehidee  in  the  natore  thereot*  Fnm!/i9rd  eic  Jtp  O^  v.  PkO^ 

See  Patkhti^  9. 

■ 

LI8  PENDENS. 

Auu  PnsQHS  PoBOHAaDro  Rbaxat  Pnmnia  Sun  ere  deemed  to  haTo  no- 
tioe  of  the  extent  ol  the  claim,  and  ere  bound  to  take  notioe  nnial  tiie 
final  dispoeitioa  thereof;  they  need  not  be  made  partiao^  but  are  anbjeel 
to  be  ejected  aa  pririos  to  theb  grantors  in  the  same  soit  with  Idm. 
Portft  ▼.  Em  iSl. 

MANDAMUS. 

L  MAnuxDS  nxn  vor  Ln  to  Oqbbiot  Jvdioul  Eaiomi,  nor  to  compel  a 
Judicial  tribonal  to  render  any  partumUr  judgment^  nor  to  act  aside  a 
decision  already  made.  Thende  is  here  applied  toa  boerdof  canTwaaara 
acting  in  a  jvdioial  capacity,  in  striking  the  name  of  a  Yoter  from  the 
list  of  Toten^  and  refusing  to  restore  it  on  implication.  Weedem  ▼.  Ae4- 
mtmd,  873w 

8.  Maviumus  Lm  to  CkniPXL  Subobdoiati  Coubtb  to  proceed  and  detar- 
mine  caaee  before  them,  to  coixect  errors  of  ministerial  officer^  and  eC 
eonrts  when  in  tiie  ezeroiw  of  mere  ministertal  fnnctiatts.  /dL 

MAKRIAOB  AND  DIVOBCB. 

Bblaxiobt  09  Pknoirs  Brbothbd  n  Omi  ov  Uhbouvdbd  OoimixBraoi,  es- 
pecially on  the  part  of  the  woman.  Sack  peraons  cannot  be  regarded  aa 
in  the  aame  category  with  bnyera  and  aeUer*,  or  m  dealing  with  each 
other  at  arms*length.    £ZiNS  ▼.  KUm,  206. 

MARRTKD  WOMEN. 

MABItfBT)  WOMAX  TaXXI  UsB  OV  PBOFBBTr  lOB  HXB  SOLB  BEKEWB  to  tbs 

eondnsion  of  the  marital  rights  of  her  hnsband,  and  being  in  pnesfssion 
and  oocnpaticQ  of  the  properly,  is  entitled  in  equity  to  the  prodnets 
thereof  and  will  be  protected  against  any  attempt  by  the  hnsband's 
eraditcra  to  deprire  her  of  them  or  of  their  ayaila,  where  a  teetator  gave 
''the  use  of  the  other  two  thirds  of  my  estats^  both  real  and  persoDal^ 
to  L.  OL,  tiie  wife  of  my  aon,  T.  A.  0.,  ao  long  m  ahe  ahall  renMin  hie 
wile  or  widow."    Clohfc  ▼.  Ped^  073. 

See  HuDAHD  An>  Wmi 
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master  and  ssetabt. 

L  Mism  Waztib  FoBnEmnm  ov  Waab  ior  SitviBiB  PiiiPmniMD  vr 
SsETAVT  who  Tolimtanly  laavw  before  the  term  of  Mrrioe  ham  eaqpiret^ 
end  is  liaible  therefor  at  the  rate  etipoleted  bj  the  oontraefc  cbSj,  bal 
withoat  dedaetioii  of  damegee  nuteined  hy  the  leaving,  ^Hieco  he  oflsn 
to  pay  the  aenrant  at  the  contract  pricop  and  tenders  payment^  altfaon^ 
by  mistake  he  tenders  less  than  the  amoont  due  at  that  rat^  and  al- 
ihongli  he  insists  at  the  time  that  he  did  not  admit  hia  liability.  PbAmU 
r.  8a§tden,  B&L 

%  ArVLBOATMOK  OV  BULB  THAT  QaSWAMT  DOGBABOKD  lOB  GoOD  CUuaB  CUUi* 
VOV    BaOOYIR    00]fFBf8A.TIOH   lOK    SkKTIOIS   AlBXADT    RBrVKBXD. — 

When  the  hiring  is  for  a  term,  and  the  senrant  is  gnil^  of  gross  ▼iolation 
of  dnty,  the  rale  that  the  master  may  discharge  him,  and  aet  np 
Tidation  of  dnty  as  an  absolnte  bar  to  the  reeoyery  of  any 
for  the  service  rendered  prior  to  the  disehacge^  is  not  law  in 
Maase^  v.  Ta^hr,  429. 

lb  KMFLOTn  DnGHABGXD  lOR  XMBBnJDBHT  MAY,  OV  QUASTDM  'MMBBOa, 

BaooTXR  OoMFBHaixioir  loa  SifcTiCMi  Aiabapt  Bkhbebjdu  'When 
a  person  is  employed  for  a  stipulated:  term,  and  for  specifio  wagea^  and 
is  discharged  by  lus  employer  during  the  term,  for  good  canae^  aa  £or 
embesding  his  master's  money,  the  employee  cannot  reooFer  the  atipn* 
lated  wagea  npon  the  express  contract^  bnt  may  recorer  compemaatua 
for  the  serrioes  aotnally  rendered  during  the  term,  and  prior  to  the  die- 
charge,  to  the  extent  which  snch  serrices  were  reasonably  worth  to  tiia 
employer,  not  to  exceed  the  rate  of  compensation  stipolated  by  the  ex- 
press contract.    ItL 

lb  Valus  or  Bmplotsb'b  Sxhtdob  d  QuBsnoir  ov  Fiuor  iob  Ju&t 
Where  an  empl<^yee  has  been  disdiacgsd  for  good  caose,  as  lor 
ding  his  master's  money,  and  has  sued  upon  a  gucuiimn  mermH  to 
the  reasonable  Tslne  of  his  serrices  prior  to  the  discharge^  the  ▼alae  of 
the  services  rendered,  and  what  they  were  reasonably  worth  to  the  «&• 
ployer,  is  a  question  of  fact  for  the  jnry  to  decide,  under  sndi  instnu^ 
tions  as  the  court  may  give  without  intrenching  upon  the  prcrogathre  of 
the  jury.    Id, 

i.  Flea  Bxitino  uf  Bmbbxzlbisnt  as  Bab  to  Aanxm  Bbouoibf  bt  Db» 

GHABOXD  SXBVAFT,  TO  RXOOVXB  VQB  HU  SaBTIOXi  piior  to  lUB  dlsdiaEgO^ 

is  bad.  80^  with  a  replication  to  such  plea  that  plaintiff  was  indicted  and 
acquitted  of  the  charge  of  embesdement.    Id, 

&  AOQUTTTAL  OF  SkBTAITF  UFOH  LfDIOTllSlIT  10ft  EMBBSLDrO  HIB  ICaSKBI^ 

MoHXT  IS  iroT  EHTiTLxn  TO  Amr  Bnnor  ab  Btedkhob  in  a  civil  ae> 
tion  subsequently  brought,  after  hia  disohazge  from  service  and  acquittal 
ef  crime,  to  recover  the  value  of  his  services  prior  to  his  disdiarge  from 
employment,  either  as  an  answer  to  the  defense  of  embesdement^  or  as 
tending  to  show  that,  in  fact,  the  servant  did  not  commit  the  embecd^ 
ment.    Id, 

7.  Ihjvbt  bt  Fellow-sxbtaft. — Where  several  persons  are  employed  as 
workmen  in  the  same  general  service,  though  in  difierent  parts  of  it^  and 
one  of  them  is  injured  through  the  oardeasness  of  another,  the  employer 
is  not  responsible,  unless  he  has  employed  unfit  pereona  for  his  aervicsi 
O'DotuiOiT.  AUeghang  V,  R,  R,  Cb.,  836. 

t.  Not  Fkllow-sxrvamt,  but  Pa88XNOXH.  —  A  railroad  odnpany  employed  a 
carpenter  to  work  on  a  bridge  several  miles  from  his  home,  and  he  rode 
to  and  from  his  work  on  the  company's  train;  bnt  in  oonsideratien  d 
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liili  oiniags,  he  wm  ptid  and  Mosptod  len  wages  than  he  woold  other- 
wise  have  reoeiTed.  Hia  work  was  entirel j  at  the  bridge,  and  he  wae 
paid  there.  HM^  that  he  was  not,  whfle  traveling  to  and  from  work, 
a  fonow-eerraiit  with  the  employees  of  the  railroad  company,  so  that 
their  negligence  in  ronning  the  train  or  repairing  the  track  woold  re- 
lieve the  company  from  responsibility  to  him.    Id, 

•l  Ruls  that  Hastkb  n  hot  Bbbpohsiblb  job  Injubt  to  BimoTXB,  oooa* 
sioned  by  the  fault  of  a  fellow-servant,  shoold  not  be  extended  beyond 
its  reasonable  boonds.    Id, 

UL  MiflTBB  must  Uffli  Obtovaby  Oabb  dt  Emflotino  Sxbvabtb^  and  mnsi 
provide  suitable  stmctures,  engines^  tools,  and  apparatus^  and  must  see 
that  servants  continned  in  employment  by  him  are  competent,  and  he  is 
liable  to  other  servants  in  the  same  employment,  if  they  are  injured  by 
his  own  neglect  of  dnty  •    Id. 

11.  Bailboad  CoMPAirT  n  Bovin>  to  FuBViBa  Savb  ah3>  SumaiBBT  Boaik 
WAT  to  all  who  ride  over  the  road,  whether  employees  of  the  road  or 
passengers,  and  the  remote  negligence  of  other  employees  of  the  road 
will  not  relieve  them  from  responsibility  to  other  employees  for  failiBg 
to  do  so.    Id* 

VL  RmoTB  KiOLraxBroB  or  Sbbvahtb  of  Railboad  nr  Faiuko  to  BlBIP 
Tbaok  m  Bbpazb  wiU  not  relieve  the  company  from  liability  to  one  of 
their  fellow-servants  who  was  injured  thereby.    Id. 

VL  PftBiiB  OF  Sbbviol  —  Servant  will  be  held,  generally,  to  have  assumed 
aU  the  risks  of  his  master's  business,  which  the  master  cannot  control;  but 
where  an  employee  of  a  railroad  is  injured  by  the  track  being  out  of  re- 
pair, and  the  ties  rotten,  this  is  not  one  of  those  ordinary  perils  which 
presumptively  every  one  inonrs  who  takes  servioe  with  the  eompaay, 
and  tbqr  are  liable.    Id. 

M  A  XLMLS. 

liismi^  VnnLAXTXBUB  innr  DoBviKiiTiBini  Jmu  SuBviBiujin^  ia  aa  goad  in 
equity  as  at  law.    Skmma's  ^PP^  SM. 

MISTAKE. 

L  IfDTAXl^  AOOIDBNT,  AlTD  FbAUB  ABB  SlTBJBOn  OF  BQUITABLB  JuBIBDIIO- 

Tiov;  but  a  mere  mistake  of  law,  without  other  considerations,  is  not 
generally  ground  for  relief.    Ehnenon  v.  Navarro^  534. 

f.  M18TAKB  OF  Matxbial  Fact  of  which  the  party  was  ignorant  at  the  time 
will  be  relieved  against  in  equity.    Id, 

lb  Whbbb  Yen  dob  Beubvbs  teat  Hb  jb  Sxllino,  and  the  vendee  that  he  is 
buying,  a  definite  and  specific  one  third  of  a  league,  survey  of  land  and 
a  deficit  in  quantity  is  caused  by  the  confiict  of  the  survey  with  an  older 
and  better  title,  unknown  at  tike  time  to  either  of  the  oontiacting  pai^ 
ties^  it  is  such  mistake  of  fact  as  to  entitle  the  vendee  to  reeofet  the 
•mount  paid  for  the  deficit.    Id, 

mjmCXFAL  B0ND8. 
SeeBoBsa. 

MUKDE& 
See  CBDaNAL  Law,  ll-llL 
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KBOUGEKCB. 

L  PiUBiT  Bmiim  td  Bsoorxft  iqe  iKjmtxn  Ooqaseobsd  bt  K 

or  AvoTBSE  mm  as  Sbowv  to  be  free  from  iiegligaDce  oootribittmgm 
•ay  degree  to  oeeMion  the  injiiTy  eotnplaiufwi  ot    Oomalet  t.  Hem  Feri 

t.  Books  Atxxicftxho  TO  Gro8b£axlboai>  Track,  Omxinr  Make  UsB  09 
BI8  Qbdin  ART  Facultdes  to  asoortain  if  there  te  danger  in  tli«  attempt; 
and  if  he  negleots  to  do  ao^  he  will  be  held  gnil^  of  ne^^igenoe.    id, 

8.  QunjioN  OF  NaoLxonna  n  Om  ov  Law,  wbxbs  Faoiv  .abb  Usoov 
tbovsbthi.    Id, 

ii  Chra  Who  Auobib  nam  Tkadi  utov  Tbaok  Euaania  Parallcl  ihbbb- 
wiTB,  along  which  he  knew  another  train  waa  dne  at  any  moment,  waa 
goUty  of  n^ligenoe  if  he  neglected  to  look  np  laid  traek  to  eee  if  the 
train  waa  coining;  and  if  he  did  look  np  the  track,  and  aaw  the  train 
coming  within  a  few  feet  of  him,  and  atill  attempted  to  croea^  he  waa 
gnilty  of  greater  negligence.    /dL 

I.  lilATXLBB   APFBOtAOHnffO  RaXLBOAB  TbaOK  IB  BOUNB  TO  UflB  BXi  ETBi 

AND  BaB8  80  far  aa  there  is  opportanity;  and  where  by  aach  nee  of  hia 
aenaea  he  might  avoid  danger,  notwithstanding  the  negleet  to  give  aig. 
nala  or  warnings  hia  ominioa  ta  concarring  negligence,  defeating  hia 
right  to  recover  for  injnriea  aoatained,  which  might  haye  been  aTmded 
by  ao  doing.  Id, 
%,  KaoLiosvoB — JvBT.  — Qenerally  what  ia  and  what  is  not  negjUgenea  fa 

aquestion  for  tiie  jnry.  When  the  standard  of  duty  is  a  shifting  ons^  a 
jnry  most  determine  what  it  is,  as  weU  aa  find  whetiier  it  haa  been  oom- 
plied  with.     Pemu^hania  B,  R,  Co,  t.  J^amett,  34A. 

7.  DaoBXB  ov  Cakb  DufAHDaD  of  RATT.»nAtt  CoxPABT  nr  Bumnxo  bs 
Tbains  depends  npon  ciroomstances,  and  whether  it  used  dne  care  in 
approaching  a  bridge,  or  waa  negligent  in  not  sounding  sa  alarm,  ia  a 
question  for  a  jnry.    Id, 

JL  Oblxoatioh  of  RAn.BOAP  Gompaht  to  Oitb  SiOHAM  oa  Alabmii  of  Ar- 
FBOAGHINO  Tbaihb  depends  npon  cureomstances.  Where  there  ia  ne 
reasonable  apprehension  of  danger,  no  snch  notice  is  reqnired.  Bnt  if 
danger  to  persons  or  property  may  be  reasonably  ^prehended  from  a 
lailnre  to  give  notice  of  an  approaching  train,  it  ia  the  duty  of  the  com- 
pany to  give  snch  notice,  and  its  f^nre  to  do  so  is  negligence.    Id, 

i.  Wmrnnnt  Ratlboat)  Tkadt  should  Wmmji  or  Oira  OrHaa  Noma  of 
1X8  Affboach  to  WBxaa  Boad  Gaoasas  Track  is  for  the  juy  to  say 
from  all  the  cirenmstances  of  the  caae,  and  they  ahoold  oonaider  tbs 
rdative  positions  of  the  two  roads  at  thecrossing,  —  whether  it  was  diA« 
cnlt  for  a  traveler  to  see  an  approaching  train,  in  which  caae  the  care  of 
the  company  shonld  be  increased,  whether  the  wagon-road  waa  mnch 
traveled,  whether  a  whisUe  coold  be  heard  on  it  by  a  traveler,  etc.    Id, 

lOi  Railboad  Coxpant  must  Gnra  Nonoa  ^f  Apfboaou  of  tkbib  Tbaxa 
ja  All  Cbossinos,  whether  at  grade  or  over  or  under  their  track,  where 
their  failure  to  do  ao  may  result  in  injury  and  danger.   Id, 

IL  Whbbb  Plaihtiff  was  Cbossuio  BaiDoa  ovaa  Railboab  Tbaok,  and  a 
passing  train  whiitled  when  directly  under  the  bridge,  canaing  hia  horass 
to  take  fright  and  run  away,  overturn  his  carriage,  and  injure  him,  if 
under  the  drcumstancea  tiie  sounding  of  the  whistle  waa  nsj^igeBeeb  it 
wma  a  sufficiently  ptwrimata  eaasa  of  tha  injury  to 
against  the  company.    /A 


r 


Ihdcc.  84ft 

UL  IhonBE  ov  OnooRMUB iBOOLD  B^sip  BmiBaOonBOL  ov  BtBTmiMm 
bst  M  pnotioftble,  bo  Tigflanl  in  obMrviag  tbo  tmok,  m  m  to  onablo  Um 
M  fur  M  pooriblo  to  afcid  inflinting  injuy  upon  ofeh«K%  and  be  in  a  oo» 
dition  to  tpoodily  apply  tho  brake.     Mamgam  y,  BrooU^  R,  A  Oo,^  60. 

ISb  Whxbb  Child  of  Tskdzr  Ybabs,  Imca^aslm  of  Taxiiio  Cabb  of  Itsiu; 
WA8  Pkbhitted  ST  1X8  Vammsjb  TO  bb  IN  PuBuo  StbbxiBv  wbere  it 
wee  run  over  by  a  trafoler,  no  reoorery  oan  be  bad  for  aooh  injuy, 
unleee  the  trarder  wee  guilty  ol  gross  negUg«ioe^  or  iniiioted  the  dam- 
age ▼olnnteiily.    I<L 

IC  DbobbbofCabb  Rbquibbd  of  PABBNmNKBBPXHa  Ohzldoff  Stsbbh^ 
eo  as  to  entitle  them  to  reoover  for  injuries  totlie  ohild  inflieted  npoa  H 
while  on  the  street,  ia  each  as  persons  of  ordinary  pradenoe  ezereiee 
and  deem  adequate  for  that  purpoee.   IdL 

Vk  Whbbb  tbbbb  is  No  Nbouobbcb  nr  Fabbhib  ob  GvABimva  »  Pbb- 
mrmro  Child  to  bb  oh  Stbbbt,  and  he  hss  there  reoeived  an  injury 
from  the  n^gligenoe  of  another,  he  osn  maintain  an  aotion  therefor, 
unless  he  has  omitted  such  cere  as  might  reasonably  be  ezpeoted  fgam 
one  of  his  capadty.    Id, 

16L  Not  NBOUOBircB  nr  Fsbiottoio  Child  nr  Sibbbt,  where  a  young  child 
was  confiniwi  for  a  short  time  in  a  room  from  whioh  he  could  only  gel 
out  through  a  window  which  came  within  four  feet  of  the  floor,  and  H 
did  not  appear  that  he  had  erer  got  out  that  way  before,  and  on  this 
occasion  he  escaped  into  the  street  throned  ^^  window,  this  escape 
does  not  warrant  the  conclusion  of  law  that  the  parent  was  guil^  of 
negligenoe)  at  most^  it  should  have  been  submitted  to  the  jury.    Id, 

17.  Ibfabt  nr  its  Fibst  Ybabs  is  hot  Soi  Jubib,  abd  Nbouobbcb  oabbof 
BB  Imfotbd  to  Child  of  such  tender  years  as  to  be  wholly  incapable 
cf  the  exercise  of  care.    Id, 

It.  Child  of  Thbbb  Ybabs  ahd  Sbtbn  Mobthb  n  vor  Sm  Jubib,  but  is  to 
be  deemed  in  law  as  in  the  keeping  of  his  parents  or  guardians^  and  suck 
child  is  incapable  by  his  personal  negligence  of  forfeiting  his  ri^^l  cf 
action  against  one  who  negligently  injuree  him.    Id, 

It.  Nbouobbcb  of  Pabbnt  ob  Guabdiab  of  Child  nr  Pbbmxrxbo  Hnc  to 
BB  EzFOSBD  to  Dabobb  shall  be  imputed  to  the  child,  and  bars  his  H^l 
of  action.    Id, 

tOi  Pabbnt  ob  Gvabdian  of  Child  is  not  Chabobablb  with  hd  Nbou- 
OBNOB  nr  PuBUO  Stbbbt,  where  the  child  has  escaped  from  the  house 
without  their  knowledge  or  negligenoe.    Id, 

IL  Nbouobnob  of  Pabbnt  ob  Cuftodian  of  Child  of  Tbndbb  Ybabs  cab- 
hot  bb  IicroTBD  TO  It,  so  as  to  bar  its  right  of  aoticn  for  injuriee  result 
ing  from  the  negligenoe  of  others.  BeO^/bntaJM  A  L  R,  B.  Co,  t.  iffnf- 
der,  175. 

12.  Onb  n  LiABLB  FOB  In JUBT  TO  Child  of  Tindbb  Ybabs  which  he  might 
have  reasonably  anticipated,  although  the  parent  or  custodian  of  tho 
child  negligently  exposed  it  to  injnry.    Id, 

tti  Bailboad  Company  is  Bound  to  KxBBfligB  Hiqh  Dbobbb  of  Cautiob  at 
places  and  under  circumstances  where  persons  may  be  upon  its  traoksi 
and  ifp  by  its  failure  to  do  so,  a  child  of  tender  years  is  injured,  the  com- 
pany is  liable  in  an  action  by  the  child,  although  the  parent  or  custodian 
of  the  child  is  negligent  in  permitting  it  to  be  upon  the  track,  or  in  not 
keeping  a  proper  lookout  for  the  cars.    Id, 

%/L  BoT  Elbtxn  Ybabs  Old  is  Bntitlbd  to  batb  Mobb  Cabb  Ktbuoisib 
TOWABDS  Him  by  railroad  company  than  an  abler  or  stronger  pecscs. 
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He  is  of  flw  age  when  1m  is  fit  to  be  trusted  with  the  esre  of  his 
person  in  the  streets  of  a  ooimtry  Tillage,  bat  the  sams  dsgreo  of 
f  oresi^^t^  and  ▼igilanoe  oaonot  be  demanded  of  him.    (fMara  ▼.  Hwimm 
A  S.  Co,,  61. 

fOL  BoT  Elkvxbt  Ybabs  Ou>  wnx  vor  mm  Bmld  io  Bamm  Diobxb  or  Gabs 
as  an  older  person,  and  what  would  be  ne^igsnce  in  the  latter  might  not 
be  in  the  case  of  tiie  boy.    Id, 

ftL  Nbed  sot  Pbovb  Valus  of  Boy's  Lam — Jury  hay  Sbtimaxx.  — Jnrj 
have  the  rights  aoting  upon  their  knowladgSy  and  without  pvoo^  to  §mj 
that  the  services  of  a  boy  from  eleven  to  twenty-one  years  of  ago  wore 
▼afaiable  to  his  father,  and  to  estimaie  their  valne.    Id. 

ttm  PAasBKOBR  Wso  Gon  nrro  BAaaAO»<UB  vor  Ksguoxvt.  — Where  the 
plaintiff,  who  was  employed  by  a  railroad  oompany,  was  '^f"iii"ig  from 
his  work  as  a  passenger,  left  the  passenger-oar,  and  went  into  the  bag- 
gage-oar,  without  the  direction  or  inyitation  of  the  oondnotor,  it  is  erro- 
neous to  instruct  the  jury  that  this  was  improper  and  ni^^igent^  where 
theeridenoe  showed  that  he  had  long  been  accustomed  to  do  so^  and  that 
this  course  of  conduct  was  within  the  knowledge  and  withont  the  objec- 
tion of  the  conductor.    (yDomMr.  AOeghom^  V.  JL  JL  Ca.^  S36. 

tS.  Etzdzvob  ot  Habub  ahb  GoMFnmcY  or  Oomnuanm  nr  Employ  or 
RATT.nftAn  CkncPAVY,  whose  cosl  train  ran  into  the  passenger  train  in 
which  the  plaintiff  was  riding  and  injured  him,  ii  admiwaihlo,     /Van 
syfaxmto  B,  S.  t.  Books,  229. 

0.  Whbit  Habit  or  InroziiQAiiaN  dt  Oohppotor  d  Showv,  it  raisea,  in  the 
case  of  an  acddent^  a  presumption  of  nsig^igenoe^  iriiidi  stands  ontfl  it  is 
rebutted.    Id, 

M  BviDENGB  or  NuMBiB  or  Plaxhyov's  Family,  or  bib  HAsm,  indnstiy, 
and  economy,  is  inadmissihle  in  an  action  for  injury  by  ne^igenoe^  as 
affactiTig  the  question  of  damages.    Id, 

SI.  It  is  KaouoxNCB  tob  RAn.BaAi>  to  Pbrmit  bb  Teaok  to  Oxr  oot  or 
Rbpaib,  and  the  ties  supporting  the  rails  to  get  vottn.  <yi>ommeU  ▼. 
AUeghany  V,  B,  B.  Co.,  336. 

88.  Failubb  to  Bnra  Bill  and  Blow  Wsibelb,  ab  Bbquibxd  by  Scatot^ 
until  a  crossing  is  reached,  is  sufficient  evidence  of  negligenoe  to  permit 
the  jury  to  hold  a  railroad  company  liable  for  running  into  and  injuring 
a  person  on  such  crossing.    (/Mara  t.  Hudson  B,  JL  Co.,  61. 

SSb  PXRMrmira  Fibbmah  to  Rmf  Bboxnb  nr  ABSBVCBor  BBanrBBB  isn  fact 
from  which  the  jury  may  find  ne^igence  and  &  want  of  proper  care  en 
the  part  of  &  railroad  company.    Id, 

ML  Nbouobvcb.  ^The  old,  the  lame,  and  the  infirm  are  entitled  to  the  use 
of  the  streets,  and  more  care  most  be  exeroised  towards  them  by  engi- 
neers than  towards  those  who  hare  better  powers  of  motion.    Id. 

NEQOnABLB  mSTRUlCENTS. 

L  IviWBSBMBIITBYTBIBOPEBSONBBrOBBPAYBB — LIABILITY  Or  IbDOBBBB. 

*  —  One  person  made  &  note  payable  to  another,  and  it  was  indorsed  by  a 
third  party.  The  payee  af  terwuds  indorsed  it^  and  it  was  discounted 
for  him  by  a  bank.  In  an  aoticn  by  the  bank  against  the  one  who  in- 
dorsed the  note  at  the  time  it  was  made,  hdd,  that  he  was  not  ItaUe 
to  either  the  bank  or  the  payee  without  evidence  dekon  that  he  had 
assumed  a  liability  to  them.  Sdutfer  ▼.  Farmtnf  S  M.  Bank,  323. 
%,  Inix>bskkbiit  or  Notb  by  Onb  not  Paybb  at  Tdcb  It  was  BIadb  docs 
not  authorize  the  holder  or  an  indorsee  to  write  a  guaranty  orer  hia  in- 
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dflnement,  althoiigh  •  tpedal  origiiial  agrament  may  be  established  bj 
pfool  Bat  proof  of  an  agreement  other  than  that  which  the  indon»- 
ment  importa  cannot  be  by  parol,  under  the  statate  of  franda.    Id, 

IL  WmiXBB.  — Patxb  Who  n  also  Ixdobsmb.  of  Kocb  which  had  been  in* 
doned  l^  a  third  person  before  ita  deliTery  to  him  is  inoompetent  t* 
testify  as  to  any  special  liability  which  the  latter  thereby  nndertook  t* 
assnme,  other  than  each  aa  hia  mere  indorsement  imported.    Id, 

4  Tbied  Pabtt  who  Ihdobsis  Kotb  at  Tna  It  n  Max>i  Bioom  Leabui 
A8  SnooND  InroBflBB,  unless  oTidence  dehon  is  produced,  which  may 
show  a  special  collateral  agreement^  and  in  accordance  with  the  undar- 
standing  of  the  parties.    Id, 

&  Ikinibsemext  or  Nora  bt  Okb  not  OrmBWin  Pabtt  to  It  at  Tdcb  Iv 
WA8  Maj>b  is  not  a  note  in  writing,  within  the  statute  of  franda»  eatab- 
Aishing  any  special  or  collateral  liability  of  the  indcner,  for  the  debt  ol 
the  maker,  Afferent  from  that  which  his  indorsement  imports.    Id. 

C  IvDOBSEE  *' WITHOUT  Bbooubsb"  Ihtlibblt  Wabbabtb  that  the  sign»- 
turss  of  the  prior  parties,  whose  namea  i^pear  thereon,  are  genuinab 
Jhmumt  T.  WUHamMon^  18(L 

1.  PBomaioBT  KoTB  Patablb  oh  Ducahb  with  Ibtbbxst  n  Takbv  Past 
Dub,  and  is  therefore  subject  in  the  handa  of  an  indorsee  of  the  payee 
to  aU  the  defenses  which  would  have  been  arailable  against  the  payees 
where  it  waa  indorsed  ten  months  after  its  execution.  Marej^  ▼.  WaiB- 
JUld,602. 

f.  KoTB  OiVBB  TO  8B0UBB  Faitbbuii  Pbbiobhabob  of  a  contract  whidi  th« 
payee  in  the  note  is  already  bound  to  execute  is  void  for  want  of  coii* 
sideration.    Kenigtberffer  t.  WiiigaU,  512. 

i.  HoLDBB  ov  Dbihobobbd  Pafbe  mubt  bb  Dzlzgbbt  nr  Qmao  NonoB  to 
Ibbqbsbb.  If  the  latter  haa  no  "place  of  boainess^"  but  is  engaged  in 
ooort  "nearly  all  the  time"  ai  judge  thereof  diligence  lequlfea  that  ha 
ahonld  haTe  notioe  in  penon  cr  at  hia  reaidence.  OomlAen  ▼.  ffat^art^ 
421. 

lOi  Bona  Fn>B  Ibixibsbb  bob  Valub  of  Nora  payable  one  day  from  dste^ 
and  overdue  when  indorsed,  is  not  affected  by  the  intermediate  fraud  of 
hia  indorser  practiced  by  the  latter  upon  the  first  indorser.  Pcurher  ▼• 
Buaik»(fB^  84. 

IL  NoraBBOiBBiHO  "|40968OBHTfl^''and  proceeding  with  a  promise  to  pay 
"four  hundred  and  nine  68-100^  in  currency, "  omitting  the  word  "  dol- 
lars," will  be  oonstrued  aa  a  promise  to  pay  such  amount  in  dollars  and 
centa.    PeCty  ▼.  FieiahO,  621 

Ul  Lr  Sun  OH  Nora  bob  "Foub  Huhdbbd  and  Nihb  68-100^  xh  OuBBBMor," 
omitting  the  word  "  dollars  **  in  the  body  of  the  note,  judgment  by  de- 
&nlt  should  be  rendered  for  the  face  of  the  note  in  dollars  and  centa.   Id. 

UL  Plbdgbb  or  Nbootzablb  Notbi  and  Sboubitibs  can  collect  the  whole 
amount  of  the  paper  pledged,  and  account  to  the  pledgor  for  the  surplus 
overhisdebt    Atla» Bank y.  Da^le,  26B. 

14  PXiBDOBB  or  Aoooiof oxMXiON  Papbb  oan  Bbootbb  or  Maxbb  only  the 
amount  of  the  debt  due  him  from  the  pledgor.    Id, 

IS.  HoLDBB  or  OoMMBBdAL  Pafbb  IB  Pbbsumed  to  be  a  holder  for  yalue  untfl 
the  contrary  is  shown,  and  by  presenting  it  he  makes  out  a  piima/aeh 
case  entitling  him  to  a  verdict,  in  the  absence  of  proof;  but  if  the  pre- 
sumption IB  rebutted,  the  burden  is  on  him  to  show  a  valuable  consid- 
ei»tion  by  preponderance  of  proof.  I^  however,  the  payor,  not  disputing 
the  original  consideration,  takes  some  new  ground  of  defense^  as  payment 
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cr  ihe  likob  then  the  boidoa  is  on  him  to  pnw  lb* 
Id. 
1&  Lr  OoKrornHi  AiiinriiT  Dua  wcnr  Nora  ptyibla  thno  jian  Iraai  date 
with  intereit  payable  aanii-aiuuially,  interest  ehonld  be  allowed  upoa  aft 
jnetallmante  of  intereet  overdae  and  remaining  unpaid;  bat  aomi-annnal 
intereeti  aoeniiag  after  the  piinoipal  hae  matnzed,  ahoold  not  be  eonaid* 
ered,  for  after  matnzityy  both  the  aooroing  interest  and  prineipal  are 
dne^  not  on  any  partiwilar  day«  bnt  en  eveiy  day  nntQ  they  are  paid* 
WkeaUm  r.  POe,  77. 

17.  AMOUXTor  JusaiCBrrow  Nora  payable  three  years  from  date»  with  itttar* 
est  payable  eemi-annoally »  should  be  the  amoont  ol  the  prinoipel  of  the 
note,  with  sim^  interest  thereon  from  matozily  to  the  date  of  Jndf- 
nentk  and  also  the  amoont  of  the  aemi^iiBnal  dnee  of  intereetL  indsdi^c 
that  wbidh  aoonted  when  the  note  beeame  dn%  wilh  sinq^  inl 
tiiereon  to  the  aame  dateu    Id, 

Mb  EQunrwxixiioTliiTSBisBBtoBinimQaOoiiuainurovKonBPATi 
Di  OranrsMBAin  lIorar»  vom  Bnonn  thmib  GaacBLLAnov,  bnt  will 
leaTO  the  pertiee  la  pari  ddkia,  to  rest  in  the  oonditiaB  bk  whidi  thsy 
haTO  plaoed  themeelTee.    Brmmr.  Wp^e^  781. 

10.  Nets  Hadm  Patabls  nr  Oovmuouxs  Movsr  n  TfifiHiHi  asb  Voan 
AVD  Fior  THAT  CannDiBAXB  VowoM  were  in  oontrol  at  the  time 
and  pUoe  where  the  oontraot  wae  made  doee  not  inveet  it  with  taj 
legality.    Id, 

IQi  Wab  Bsoran  Funmiaaraov  PnomMmr  Kovb  k»  PAnonR;  warn 
Par.  — The  wristenoe  of  war  between  the  oonntiy  of  the  maker  and  tiie 
eoontry  of  the  bolder  ezooaee  presentment  for  payment  dnziog  the  oontin> 
nanooof  the  war,  and  for  a  reason  wble  time  after  the  restoration  of  peeooj 
bnt  a  diiforent  rale  prevails  when  the  maker  and  holder  are 
of  the  same  ooontiy  engaged  either  in  a  foreign  war  or  in  a 
with  the  sovereign  government    PoCb  t.  SfkJtt^  420b 

tL  BnrBOTOFCrVILWABIsSAllSABTKATOVFOBBIQXWAB,  WRH 

TO  Dbmaih)  akd  NoTxai,  wxnu  Haku  ahb  HoLPiB  ov  Pnmnsncwnr 
Nora  ABB  RmDKMTS  or  Sams  OouHTBT.  The  existenoe  of  aoivil  war  be^ 
tween  the  people  of  the  region  where  the  holder  and  maker  reside  and  the 
eovereign  government  of  the  iriiole  eoontry  bee  the  same  and  no 
effect  upon  the  lights  and  liabilities  of  pertiee  to  negotiable 
than  has  the  existenoe  of  a  war  between  the  ooontry  of  their  rseideane 
and  a  foreign  government.  Id, 
fSL  DnruBBBD  GoNDtnoir  or  OounrKt,  Grbatbd  bt  Wab,  as  Bxodbb  bob 
Noir-PBi8Bimf  BBT  or  Nbooxiabu  Papbr.— Whereboth  maker  and  holder 
reside  in  the  same  ooontry,  the  dangers^  distnrbanoeo^  and  obetmotione 
of  a  war,  whether  it  be  foreign  or  oivil,  may  coostitnte  snoh  ohstaelee  to 
the  presentment  of  paper,  in  the  looUity  where  the  parties  reside^  as 
to  exeose  presentnient  dnring  the  eontinnanee  of  snoh  obstadee  and  for 
a  reasonable  time  after  their  eeeuktion.  Dangers,  diffiooltiee,  and  olh 
stnotiona  of  a  slight  charaoter  will  not  exonse  presentment;  yet  it  is  not 
neeessary  that  they  be  great  enough  to  make  preeentment  impoesible.  It 
ii  enough  if  they  be  of  that  degree  and  oharaoter  whidh  deter  men  of 
ordinary  prndenoe,  energy,  and  ooorage  from  enoonntering  them  in  the 
prosecntion  of  bnsiness  to  which  they  owe  en  aotiTe  and  earaeet  dntj, 
and  in  which  they  feel  an  aotive  and  earnest  intereek    Id. 

18.  PuaxHTiaHT  or  Kotb  Indobsbd  atibbIt  d  OvBBDOBicoBrBB  Masbbt 
RxABONABLx  Tdcx  aftxr  Ihdobsbmbrt;  and  if  snob  preeentment  ie  pr»> 
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fJwtodtyobrtaeletoecMionndlythe  distazbad  oondifelon  of  tli«  Montiy 
wliieh  is  engiged  in  war,  it  mufe  be  mada  witidA  &  raaaamhla  tima  aflar 
■oab  hindranaaa  ara  ramorad.  Id, 
WL  Koncm  of  Taaatrt  bt  Mail  to  Pabtt  BaDvaro  ni  Sun  Grrr. — Li 
lazga  oitiaa,  wbare  the  free  delivery  of  lettera  ia  aataUiahad  and  regn« 
lalad  byUw,  lo  as  to  aeonre  a  oertain  deUvery  of  aletter  aooording  to  its 
addreaa,  if  a  notioe  of  proteat  is  depoaited  in  the  poat-offioe  addreaaad  to 
an  indoner  wlio  is  aoonstomed  to  reoeiTe  his  Uttara  from  the  niafl-«»- 
liar  early  aiumgh  in  the  day  to  reaoh  him  by  eaniar  on  the  day  he  ia 
MtiUad  to  notion  thia  ia  anffioiMit.    Skoemaket  r.  Mmkamh^  Bsmk  MU. 

See  AuDffcr,  8;  0;  Bornim,  4-0. 

N0TABIB8. 

BfUOMMMBnt  nr  NoTAST'a  Cmnnoisn^  BssmETAL  or.  —  A  notaiy^a  atata- 
maol  in  hia  oertificate  that  he  delivered  a  written  notioe  of  proteat  to  A» 
and  left  the  same  at  A'a  offioe,  may  be  lebntted  by  A*  by  showing  tiial^ 
at  the  time  the  notioe  waa  said  to  have  besn  left  at  hia  offioa^  he  had  aa 
sflloa.    Oanaker9T.Barherif42h 

NOnOB. 

Tmmtw  will  hov  m  Okabosd  wnn  OoawKuufivi  Konn  nnlsai  the  efe» 
eomataaoea  are  anoh  that  *the  ooort  oan  say  thai  it  waa  hia  daty  ta 
aoqnixe  the  knowledge  in  questiony  and  that  hia  laQnra  to  obiaia  H  via 
tiba  rsaolt  of  eolpaUe  nagligenoe.    De  Vom  t.  iWclmoiiJ,  MA. 

See  Ln  PEBnaHii 

KUISAKOB. 
See  Ivjinroxioi>ii 

OFEIOE  AMD  OFFIOBBaL 

L  A€n€vCkMrfniiBi!n(>fiifln8Voiik-~Aotaof  ofltosfaolaoooBtywitUa 
the  atata  of  Waat  ViiRinia»  eleoted  before  its  oiganimtton,  and  wIm 
altar  its  organimtion  olaimed  to  hold  and  ezerdae  their  cAosa  mdar 
tiia  aathority  of  the  vsuped  government  at  Riohmond,  are  abaolvtsly 
TQ&d.  Sooh  persons  are  not  offioers  either  dejmn  or  dtfiuto.  Brwm  ▼• 
ryJIK  781. 

%  Cooni  WILL  vov  PnvuMi  FRAin> om  MiLvmAaKni  an  parlal  pahUa 
aOssr.    Ar«b  T.  JSriO;  481. 

PABENT  AND  OHIUX 
See  NaoLKiKiron. 

PAETNEBSmP. 

L  iMiMimB  OF  PiMimatDBMiro  Bbal  Bwasm  nrio  Famataiy  BtocK 
nnst  be  manifsated  by  deed  or  writing  plaoad  on  reoord.    MdChnMf9 

%,  ^A«T3naBBXF  MAT  HAVX  RaBUUTino  Tbdct  Df  BiAL  Er!AXS  whon  firm 

lands  have  paid  f  or  it»  or  a  oonstniotive  tnist  in  it»  whan  it  has  been  ao* 

quired  after  the  formation  of  the  partnership.    ItL 
&  Ko  Tmji  TO  Laud  FAaaUp  uthib  m  Law  oa  BouiXTy  bt  Paiol  Aoaiai 

KXMT  made  before  firm  exists  to  pat  it  into  tha  fini»  or  to  ^*^«*^***  it  aa 

firm  property.    Id, 

AX.  Daa  Vol.  XOVm— 64 
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of  pMtambip  real  esteto  under  th«  order  of  the  orphans*  ooorft  for  Um 
paynmt  of  his  dobte,  althoni^  tha  kfd  title  wee  in  him  elone.    IdU 

&  Eaob  FABfnnEa  n  Li^blb  in  Solxdo  iob  FOm  Dosi^  end  hee  ea  eqvity 
to  have  ell  the  firm  eeieto  eppUed,  in  thafixit  iiutaaoe»  totheir  peyment^ 
It  ie  throngh  this  equity  that  the  firm  creditors  hsve  a  prioritj  over 
eeperate  creditore  to  be  peid  oat  of  the  pertnerehip  fnods^  Mmkatnam  /. 
0».  ▼.  WAtter^  832. 

%,  Eaob  Pabivxr's  IxmEOT  nr  Amks  ov  Vmi  n  woi  Tma  io  Avr 
AuQVOT  PjkBT,  hut  saoh  a  prBporticn  of  saoh  assets  ae  hj  tiw  articles 
of  copartnership  ha  maj  be  antitiad  to  reosira  after  all  the  firm  debts 
are  paid.    Id, 

1.  Atmmna  will  vot  Lib  bt  Onb  FABranm  ioaibct  OoPABzinB»  ae  a 
fsnerelnds^  it  seems»  in  respect  to  enj  matter  oonneoted  wxtii  the  pert- 
nssship  transactions^  or  which  infolves  the  oonsidesation  of  their  perteer- 
ship  deelings.    Bntn  ▼.  Stutkig§^  502. 

IL  Wbbbb  PxBTinBa  Cohtbaot  wixh  Thibd  PBbsov  to  perform  a  pieoe  of 
wcrky  and  the  latterp  after  the  dissolntion  of  the  firm,  enters  into  en 
egreement  with  one  of  the  partners  that  ha  ehall  be  exonerated  from  lia- 
bility for  the  part  of  the  work  elready  dcne^  bat  withont  any  promiee  by 
the  other  pertner  to  assnme  the  lisbilityy  the  oonlraot  made  with  the 
first  pertner  is  void  for  want  of  oonsidsraticn;  bat  if  the  eecond  partner 
had  made  a  new  promise,  it  would  haTe  been  a  valid  releeee  for  a  consid- 
eration, one  debt  being  snbstitated  for  the  other.   (kUjfer  T.  Jfoidton,  370l 

H  Whbu  Two  PiLBxns  CoirTBAOr,  one  to  do  a  particolar  pieoe  of  work,  and 
the  other  to  pay  for  it»  the  latter  may  at  anytime  ooantermand  the  com- 
pletion of  it;  and  in  each  oase,  the  former  cannot  go  en  and  oon^ete 
tha  work,  end  claim  the  whole  price,  bat  will  be  entitled  only  to  pay  for 
his  part  pe^orPiMifff,  and  to  be  compensated  for  his  km  en  tiia  r^ 
mainder  ci  the  contract.    Id. 

Ml  Wbbbb  Pabxhbbs  Aobbb  with  Trixd  Pbb80ib  to  pstfotm  a  pieoe  of 
work,  they  remain  joint  contractors  as  to  such  tidrd  party,  after  the 
disBolation  of  the  partnership.  Either  of  them  may  conntermend  the 
work  before  completion,  bat  they  remain  Joint  contsaotosa  as  to  tiw  part 
dene^  and  liable  in  damagee  to  the  third  party  for  hie  leas  en  tiw  r^ 
nuander  of  the  contract.    Id, 

IL  It  D  nr  Powbb  ov  Qnb  Pabjcbbb  ja  Amy  Ttan  lo  WnmrnAW,  and  thne 
eeaee  a  technical  dissolntion  of  the  firm,  sabjeet  to  liability  to  hie  eo- 
pertners  if  the  act  wae  wrongfaL   Skmmm^B  Appeal  86ft. 

IlL  ViBif  ABM  EaroFnD  nunc  CLAnavo  mir  Lor  n  "Fom  Pbopbbti,  a 
leaee  of  which  th^  took  from  one  of  tha  pertaan^  who  had  pnrohaeed 
the  lot  in  his  own  name,  and  on  which  the  firm  erected  boildin^  for  the 
parpoee  of  canying  on  their  bnsiniws.     Id, 

in  WiDB  BiBGEBnoir  u  Vbrbd  Df  OonTBin  or  Bquitt  ow  SuBjaor  of  dia- 
selnton  of  partnership^  and  on  what  tssBML  A  disMhrtion  will  net  be 
decreed  on  slight  groands.    Id. 

14  OouBT  ov  Equitt  will  Dbgebb  DnsoLDTiOB  or  PABXBBBanr  when  it 
esa  no  longer  be  carried  on  with  comfort  and  adTsntsge  toaU  oonoemed. 
Bat  where  a  yalaable  basiness  has  grown  np  by  tha  Isbors  and  oontriba- 
tiensof  all,  the  coartshoaldnot  appoint  a  rsceivw,  hot  ahoold  be  aarefol 
to  preserve  tha  partnarsh^  and  pat  aU  the  partDSB  en  a  friraadafoal 
iaotiog  in  oempatimg  for  it    Id, 

flaelnPBAMiL  n 
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PATENTS. 

validi^  ol  »  yttnt  Is  dSneUy  InrolTed,  and  lb*  ■teto  ooorta  hav*  nm 
wgniiiot  ibmol  «ith«r  M  Uw  or  in  equitj.  Bat  wim  pttta&t  righli 
MOM  in  qiiMtion  ooQfttanlly,  tlieirTaliditj  may  bMoaa  a  nbleol  ol  ia« 
foiiy  in  the  state  ooorte.    Blemmm^s  Appeal^  948. 

M»  8l!4TI   GOVTBTB  ASM  OOMFRm^  UTIUE  AT  I«4W  Oft  Dl   Xl|Uffl|  TOlbl* 

VOMBI  a  oontraot  or  a  trml^  the  mibjeot  of  wUeh  k  a  patant^  wImm  the 
▼alidity  of  the  patent  is  aot  divsetly  in  qnestioat  and  may  pMS  iipoo  thai 
when  it  arises  C90  wssatifftiH  ae  byway  of  dafnae  taaaaotioaenaeoao 
tnoL    Id. 

t  JoaiT  PisxHTTAKDronrrcurSaLa  lavaOTiuaierOwittVoni^aeialika* 
wise  a  sole  patent  taken  ont  on  an  inrention  of  more  than  one.    /dL 

4  OouBT  OF  Equitt  cunrov  Digrib  AMnaanaan  ow  PAmn  ov  Owmtxb 
that  the  plaintii(  and  not  the  patentee^  Is  the  trae  original  inTentor»in 
whde  or  in  part     Id, 

Ik  Bnsr  ov  PATxnm  n  not  Ihtaliiutid  bt  Baiacxv  of  mere  soggestiona' 
or  aasistanoe  reoeived  from  others.    To  effeot  this,  the  snggsstions  mnsi 
famish  all  the  information  to  enable  the  alleged  inTsntor  to  oonstniol 
tiie  improvement^  or  ose  the  new  prooess  oompletely  and  perfectly.    Id, 

H  br  JoDTT  ImnumoN  Each  Pabtt  should  Tstmst  or  disoover  something 
essentifll  to  the  whole  resolt.    Id. 

V.  Patimt  Right  d  Bbwabd  Gbaktbd  bt  Pubzjo  for  the  skill  and  ingenoity 
of  the  inventor.  No  one  bat  the  inventor  oan  have  this  exclusive  rights 
and  he  may  assign  it  after  the  patent  has  been  issned.    Id. 

t.  LmniTOB  MAT  Obakt  Usi  ov  hib  Invention,  within  the  limits  prescribed 
by  the  law,  before  the  patent  is  issued,  provided  he  does  not  thereby  for* 
fsit  his  right,  or  abandon  his  discovery  to  the  public    Id. 

%k  IdCBNsa  to  Ekplotib  to  Usa  Invention  la  Tmw.tkh,  where  his  employes^ 
while  reoeiviag  wagos^  experiments  at  his  employer's  expense^  oousimeta 
the  artible  invented,  and  permits  his  employer  to  use  it  wHhoat  compen^ 
mtiai  neid  or  demanded,  and  then  obtains  a  imtimt  therefor.    icL 

PAYMENTS. 

See  VoLiniTAXT  PATHnmL 

PLEADING  AND  PBACfnCOHL 

L  Xoiuzrr  PRAOcns  undxb  Mooed  Stbtdc  of  Law  and  Bgiuinr.  —Under 
this  system  the  rale  is  to  universally  consider  that  aa  done  whiehaehaa* 
eellor  would  deoree  to  be  done.  Upon  this  prineipls^  reoovery  Oan  be 
had  in  ejectment  in  this  state  upon  what  would  in  England  be  reguded 
aa  an  equitable  title.    Bi»  v.  0^yer»  851. 

E  It  n  not  Ebbob  to  BErina  Ambndkbnt  whieh  woold  nei  aid  the  appU- 
eant's  case.     DfaUv.  ilciams  Co.  M.  I.  Ckk,  808. 

IL  PitoroBBD  Ambndmbnt  to  Rbpuoation,  Which  wocld  LiTBaiiuuB  En- 
TIBXLT  Nbw  Mattbb  inconsistent  with  the  replioatian  alrsady  IQedt  ia 
not  an  amendment  of  form,  and  its  refusal  is  not  error.    Id, 

4  Pennsylvania  Act  ov  1800,  Relating  to  A]fBM»iaara%  Exxnisa  only  ta 
the  declaration  or  plea;  and  amendments  beyond  the  plea  are  to  be 
tssted  by  a  legal  discretion,  se  at  common  law     Id, 

IL  Undxb  Pbatxb  vob  General  RBLixr,  PLAOiTtTT  m  BmnxBD  to  sooh  re- 
lief as  is  agreeable  to  the  esse  made  in  the  bill,  though  difismt 
tibe  speoifie  relief  prayed  for.    Skumm^g  AfpmU,  848. 
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H  Wbbss  FLAnmfv  nf  his  Stkhal  PkLATn  MncAxn  Bbjbp  to  Whhh 
Hb  IB  Ehtitlkd^  he  nay  be  veUerad  imdsr  his  genenl  prayer  m  aaj 
way  not  inooiuuteiit  with  his  special  prayer.    Brmm  r,  Wflkp  18L 

f.  UtfDXB  GnmuL  Fratxb  vob  Rxusf,  Nom  Khtbblt  Dmvoriwni 
▲VD  Iin>Brxvi>BKT  ov  NOB  iNOOBOLBnEHT  With  the  relief  epedally  pnyed 
for  can  be  granted  oomphinanti    ItL 

IL  WnxBB  (kamAjxAXT  ib  dt  Doubt  ab  to  Rbubv  to  Wkhok  Mm  n  Ev- 
rnoMD,  ma  Pbatbb  should  be  in  the  altenuitm  lor  cither  one  laiiaf  or 
the  other,  as  the  ooort  should  decide.    Id. 

H  OovrLAZHABT  XUBT  StaIB  Df  HOI  BiLL  BVBBV  VaOV  BhOWDIO  HiMTDaS 

BarniiBD  to  the  relief  prayed  for.    ItL 

had  sold  land,  and  taken  a  tmst  deed  back  to  secure  payment  d  part  cl 
thepnrohaseprioe,  brought  aaactioQ  in  which  he  prayed  thai  tiboUenef 
tide  trost  deed  be  enforced,  and  slso  prsyed  for  genersl  rdid^  tibooosri 
cannot  nnder  either  of  theee  prayers  set  aside  his  ciigiBsl  deed  cl  eoBvey* 
anoe.    Jd, 

II*  Rdvbal  ov  CoDBsr  to  bm  Komm  n  vor  Bsvnwasu  ov 
MMtf  T«  SnmtTp  800L 

]&  OoDBT  MAT  GbbbraUiT  Bbpobb  ImntooDov  Ancn>  WnoB 
CkxBBBOiLT  Staxb  Law,  and  is  not  boond  to  modify  il^  or  giro 
instraction  in  its  place,    itoseshmm  t.  Wmkm^  7S7. 

UL  Wbbbb  iKBTBVoncuff  At  AsKiD  10B  IB  00  BomvoQAL  thai  to  gNo  or  re> 
fue  it  npgbt  mislead  the  Jury,  it  is  picpar  for  tiM  eoait  to  asodify  iV 
eo  SB  to  make  it  plain.    Id, 

14  Wbbbb  iBgrBuorioH  Asebd  b  Sqioz?ooiai^  BBva  OoBBBor  ok»  On 
OuBBTBUUi'iiUH  of  it^  the  coart^  instead  of  lefasing  it^  should  amand  It 
so  as  to  insure  its  bdng  nndenitood  by  the  Jozy  in  the  picpar 
give  it  to  the  Jozy  as  eo  amended.     Ward  t.  Okmrm^  7W. 

lib  YBBUOr  WIUi  HOT  BB  SbV  AimB  BBOAUBB  JOBOB  WAS  BOT  SWOBV, 

it  is  not  shown  that  both  the  moving  party  and  conassl  were  t^Bocant  cf 

the  fact  BeoUr.Moort^BBh 
lib  Appuoaixob  to  CouBir  Bblow  to  Bbobivb  AnranmEAL  Aibisiatzib 

Showdto  Fact  ov  loiroRAiKflB  tkav  Jobob  was  vot  Swobit,  uadeafter  ths 

decision  on  a  motion  to  set  aside  a  verdiot  on  thai  gronnd  ie  annoBnced, 

is  hddreoflod  to  its  discretion,  and  the  refosal  to  receire  tiMm  Is  a  poinl 

not  sabjeot  to  esoepticn.  Id» 
17.  Whxbb  Wbit  o V  Bbbob  and  Bobd  oonq^y  with  tho  siatBts^  a  aMtion 

to  dismiss  wm  be  refused.     9Ub  t.  OntvO,  6401 

See  Cbzxibal  Law;  Kqiuirr. 

FLEDQE. 

ItaDQOB  MAT  MAiMTAZBr  Tbotbb,  and  recover  acoordiog  to  the  raiam  of  hii 

interest  in  the  artide  pledged,  if  the  pledgee^  or  one  who  obtsins  posios 
sion  of  the  article  in  the  right  of  the  pledgee,  cells  it  as  if  he  were  the 
abeolnto  owner  before  he  has  a  right  to  sell  it    Aiaqr  ▼•  iVmom^  6Mi 

See  Bazlmbhtb;  Kbqotiablb  Ivbibumbbtb^  13-lfi. 

POWERS. 

PI0WBB  TO  SBLL  mat  BB  BZBODTBD  BT  AOBHT  OV  DOBBB  who  Is  the  glBnlOV 

in  a  deed  of  the  land  signed  by  the  grantee^  which,  besideB  gtriog  him  a 
power  of  sale  in  esse  of  non-payment  of  the  porchsse  money,  givos  him 
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also  a  lien  tfaeref or  on  the  land,  Unu  giTing  him  a  power  oonpled  with 
an  intereat;  which  power  ia,  furthermore,  not  qualified  hj  any  pereonal 
tmat  or  oonfidenoe,  ainoe  the  deed  anthoriaea  the  power  to  be  ezeoated, 
aoi  only  by  the  grantor,  bat  by  any  asaignee  of  the  pnrchaie  notea.  Bill 
T.  irdSber,  466. 

FROPERTT. 

L  PBOraBTT  CAN  Bl  AOQVZBSD  OMLT  BT  PUBOBiffll  OB  BY  DbNIHT  OB  SUO- 

onsiOK.    FortU  t.  HO!,  481. 
t.  FtPBS  Laid  THBOVOR  Strxits  OF  Girr  BT  Gas  CkncPAiTTy  by  perminioB  ol 
ooiporate  anthoritiefly  do  not  beoome  the  property  of  the  mtj  or  a  pari 
ef  the  realty,  bat  remain  the  personal  property  of  the  oompaay.    Meah 
fkbY.0a§lighiCh.,4B2. 

FUBLIO  SNEBOXS. 

L  Pdbuo  Btnooia  abb  Thosb  with  Whom  Kaxioh  n  at  Wab,  and  not 

thieve%  robbersi  rioten,  inaargenti^  or  an  irreaiatibla  molk    Lewk  t. 

Imdwidt,4XA, 
t.  Rboulab  Oboancebd  Fobox  IK  Abmxd  HosnuTT  TO  GtovxBHifBifT,  the 

anthority  of  the  goiremment  being  for  the  time  overthzown,  is  a  pnblia 

enemy.    Id. 

RAILROADS. 

L  PftBaoro  Who  Cknauiov  Railboad  Platiobx  to  Wbloomb  Oomm  ob 
Bpxxd  PABTnro  Guxbt  are  there  by  anthority  of  the  company,  aa  mneh 
aa  a  passenger,  and  as  to  all  saoh,  the  platform  most  be  atroaig  enough 
to  bear  them,  no  matter  how  nnmeroas.  OiOU  ▼.  PeimtifbxuUa  R,  B.  OfK, 
817. 

t,  Railboad  Platiobm  mubt  bb  Stbobo  Ekouor  to  Bbab  All  PxBSQira,  no 
matter  how  nameroos,  who  are  on  it  by  anthority  of  the  oompany,  or  to 
whom  they  occnpy  sooh  relations  as  require  oare  on  their  part.    Id, 

&  RiOBTB  OT  Public  on  Railboad  PLAxroBX.  —  The  platform  of  a  railroad 
company,  at  its  station,  is  in  no  sense  a  pablio  highway,  and  is  not  dedi- 
cated to  pnblic  ase  as  sach.  It  is  erected  expressly  for  the  accommoda- 
tion of  passengers  arriving  and  departing  on  traina.  Being  nnindceedt 
persons  are  allowed  the  privilege  of  walking  over  it  for  other  purposes^ 
bat  they  have  no  rights  there,  and  may,  after  being  notified  to  leave^  be 
removed  by  whatever  force  may  be  necessary.    Id. 

4  SgABCITT  of  Ck>lCFXTBNT  HaHDB  D0B8  KOT  BZODBB  RiniBOAD  OOKFAIIT  in 

employing  incompetent  or  intemperate  men  to  ran  its  traina.  And  testi- 
mony on  the  part  of  the  oompany  to  show  the  efforts  it  made  to  seoare 
competent  train-hands  is  not  admissible  in  an  action  against  it  for  negli- 
gence.   Pemuiflva$da  B.  R.  Co.  v.  Bockt^  229. 

IL  CkxRDUOTOB  ov  Tbain  Allowed  DisoBBnoB. — Oondactor  of  train  acta 
onder  a  general  authority,  and  administers  the  rales  of  the  oompany.  In 
the  ezerdfle  of  this  anthority,  he  is  allowed  a  discretion,  and  may  apply 
or  relax  these  mles,  within  reasonable  boands,  according  to  cironm- 
stances.     O'DtmneU  v.  Alleghany  V,  S.  S.  Co.,  336. 

&  Railboad  Fxivcbs— Road  Bound  to  Fbncb  m  Tbaok  must  auo  Fxncb 
Tbaok  Usbd  bt  It.  —  Under  a  statute  requiring,  under  certain  penalties, 
railroads  to  "erect  and  maintain  fences  on  the  sides  of  their  road,**  a 
company  is  liable  for  neglecting  to  fence  a  road  which  it  does  not  own, 
but  over  which  it  runs  its  cars  in  company  with  an  association  of  railroad 
companies  who  use  and  maintain  the  road  for  their  Joint  benefit.    Stat- 
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utM  of  this  eharaeter  thoold  bo  libonUj  owwfaiiod.     IVocy  ▼.  TVtg  S 
B,  R.  JL  Ckk,  54. 

7*  FiNoii.  — Uhdxe  SrATvm^  RAn.iiOAi>  OmfrAirT  most  Smr  axd  Min- 
TAOt  Fbhob  along  the  ndat  of  iti  tnok,  and  proper  oatti^-gwid^  or 
be  liablo  to  anj  injury  which  iti  fulnie  oo  to  do  oooMJono  to  oto^    H 
it  does  ao  oomplj  with  tha  atatnta^  it  will  be  liahla  only  for  migtifaniia 
Id. 

H  Brjavrm  RaqiTZBDro  RAmtOAB  Omfrivni  to  Mahtaih  CUxnx^auABn 
at  road  eroannga,  appliea  aa  wall  to  atraata  i^iioh  ara  nroaaad  by  nol- 
roada  in  TiDagea  aa  to  oonntry  hif^waya;  and  tha  laot  thai  a  enaai^g  ia 
naar  a  depot,  and  that  a  guard  there  would  inoonTeaiaaoa  tiba  eonpaay', 
doea  not  relieve  them  from  the  neeaaaity  of  ateotiBg  Ik   Id, 

IL  Wbsu  Statdti  BsquxBxa  Rin^^OAP  OmmhirT  lo  Fbrob  n  TMfl^ 
Idnan  of  &  road  ia  bound  to  ereot  and  maintain  aneb  taoaa.    M 

IOl  Lbasb  Mass  bt  Board  ovDiBBcnpOBS  on  the  day  tbairtanna  of  oOeaaK- 
piredt  two  of  the  board  having  been  oonoemed  in  a  fraadnlen*  iaaae  ef 
apsrioaa  atock,  to  two  leaaeea  in  the  eoq^loy  el  the  oeq^etatifln,  one  ef 
whom  had  been  an  agent  in  the  iame  of  aaoh  atoek,  and  eeonring  anoh 
leaaeee  a  clear  profit,  equal  to  one  half  of  the  groaa  eamingB  of  iSbm  len^ 
ia  >frand  on  the  righta  of  the  atookhoiMiga.    Sitmm  r.  Ikmimm,  982, 

IL  Rhiivmr  will  u  AnmarMD  to  Tasb  Gsabob  ov  Bailwat  wiMn 
to  aeonre  the  li^ti  of  the  atookholdara.    Id, 

CUaimwi  Itwnammt  I;  FEAxaannii  IdnnnnBi  ^^f*^  Aa» 
SniTAinr;  IXTMBJomntL 

BXDE1CFTI0N8L 
SaeBzioDmn^  1-4 

RBQIBIBAIKnf. 
8eel>niM^0i 

BXETCRAIKT  OF  TRADflL 
See  OoaTBAflii^  K 

SALRSL 

L  If  VkwnaorQoossRifiTni  toAoqkr  bm  wBiir  TnmiBXD  aeaavd- 
ing  to  the  oontraot  of  aale^  the  vendor  may  eell  theaii»  apply  the  net 
prooeeda  of  aale  to  the  credit  of  the  vendee^  on  aeoonnt  <^  the  moBay  dae 
by  him,  and  bring  an  action  against  him  to  raoover  Hbm  balanoe  The 
vendor  ehoold,  before  selling  the  goods,  notify  the  vendee  that  he  will 
aell  them,  and  in  selling  them,  he  ought  to  dxipoae  of  them  to  the  best 
advantage,  so  as  to  obtain  the  beet  price  he  can.  He  ia  not  boud  ta 
give  to  the  vendee  notioe  of  the  time  and  place  of  the  sale;  and  if  ha 
gives  such  notioe,  he  may  postpone  the  sale  to  anoflier  day,  i^  in  his 
judgment,  there  be  good  oanse  for  so  doing,    ffoecahiinni  t.  Wetdm,  797. 

t,  ViNDOB  MAT  RisBLL  AT  Ant  Tuo,  akb  ht  Aht  Star  or  MABxar,  goods 
which  vendee  refosee  to  accept,  according  to  the  oontraot  of  eale^  and 
the  fact  that  he  refrains  from  selling  them  for  two  ■**^**»«  npon  a  faUi^g 
market  will  not  prevent  him  from  reoovering  in  an  aelion  againat  the 
vendee  for  the  deficiency.    Id. 
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&  Uxm  GoHTBAcr  10  Sell  akd  Bbutbr  aoertidnMnoiintof  ootton  withim 
ft  given  tima^  lad  at  an  agreed  prioe  par  poond*  the  leUar  haa  no  right  ta 
demand  payment  ontil  the  whole  is  delirered.  He  haa  no  ri|^t  to  da* 
mand  payment^  aa  a  part  is  deUTered,  and  dacbre  the  oontraot  lorfettad 
for  a  rehisal  to  pay  for  the  part  ao  deliTaiad.  KiwigAergmr  t.  Wk^fol^ 
512. 

C  DOOCRIVS  THAT  SaLI  OF  PSBSONAL  PsOPnerr^  WBBDDT  Obavqb  ov  Fo»> 

flEBSioir,  IS  FRAUxnTLENT  BT  Law,  IS  LiMznD  tn  tti  agglioatlon  to  awd> 
iton  and  hcfna  fide  pnrdhaaers  of  the  TaQdory  and  doaa  aoi  aoctand  to  a 
state  or  town  levying  a  poll-tax.  IkmkU  ▼.  JTalMM,  577. 
&  If SA8UBB  OF  DAMAon  AGAINST  Viirpn  FOB  BaiAOH  ov  €HnnmA0i  in  ldl» 
fn%  to  deliver  oertain  ootton  on  a  apeoified  day  in  p^fmant  lor  land 
oonveyad  to  him  ia  the  highest  market  valna  of  tba  ootton  from  tba 
breaeh  of  oontract  to  tha  tina  of  rendering;  JndgmsBt.    Bmakttr.DoM^ 

SaeDuusiL 

SHEBIVTS. 
See  Bxaocxiom. 

aPJfiUUriO  FEEUPOBMANGIL 

L  SrauiFiu  PimoBacAiraB  will  m  Dmbxid  orOosramAflr  liywlikhnbaar 
band,  at  the  request  of  his  wife^  agreed  to  conv^  land,  tha  Isfsl  tilla  ta 
whioh  the  hnsband  held  in  tmst  for  his  wife.    itMetferv.  Ormd^  9& 

H  Whku  Bill  fob  Spsoiiio  PisvoBifAirci  of  CknnrBAOT  aata  ont  the  oan- 
faraet,  and  by  way  of  indnoemant^  to  anpport  tha  allegation  of  tha  daa 
axaootion  of  tha  oontraot^  goea  into  partiealara^  and  aata  out  eironm- 
atancea  whioh,  if  true,  show  ingratitada  and  basanaas  in  defendant  far 
rafoaing  to  exeoate  the  oontraot»  the  latter  may  answer,  and  set  out  oir- 
enmstanoes  tending  to  corroborata  his  averment  that  tha  oontraot  ia  a 
forgery,  or  obtained  by  frand;  for,  though  abnsiva  and  disparaging^  aaeh 
averment  is  relevant,  and  therefore  not  aoandalona.  In  each  eaae^  all 
oironmatantial  averments  in  tiie  biU  and  answer  abonld  be  atrioken  on^ 
•ad  tha  question  as  to  the  due  azeoution  of  tha  oontraot  left  to  a  Jury  ta 
datarmina.    JJowy  v.  Hemrjf,  87. 

STATUTE  OF  FRAUD& 

L  BtiffUTB  OF  Frauds  dois  not  Apply,  if  Vxbbal  OomcRAior  cm  DmnK 
axt's  Past  n  to  bi  Pbbfqbmxd  within  Onb  Tbab,  altfaoni^  tha  plaiB<- 
tiff  oonnot  perform  hia  part  till  after  the  expiration  of  the  year.  Skmi$ 
T.  AdarenCf  023. 

S.  AOBBBKBNT   TO   DiVIDB  PROITTS  RSBULTINa   FBOlt  SaLB   OF  AnOTBBBIb 

Fabm  is  not  within  the  statute  of  frands.  Bruce  v.  HaUkiffe,  602. 
lb  Pabol  Contract,  in  Effxgt  New  ob  Suppudcbntal  Lrasi,  bbtwbu 
Landlord  and  Tenant  in  PossBsaiON  undbb  Svbsibting  Lbasi,  n 
within  Statutb  of  Frauds;  nor  is  there  sudh  a  performanoe  of  tha 
oontraot  as  to  take  it  out  of  the  operation  of  the  statute^  where  the  ten- 
ant oontinues  in  possession,  and  the  possession  is  as  referable  to  the  first 
lease  as  to  the  second.    Cratqford  v.  Wiek  103. 

STATUTE  OF  UMTTATIONa 

L  Tbzas  Stat  Laws  Frovidino  fob  Suspension  ofBbhbdt  upon  oertain 
oontracts  until  twelve  months  after  the  ratifioation  of  a  treaty  of  peaoa 
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utM  of  this  eharaeter  should  be  Ubcnllj  wwfaiied.     IVaqf  t.  fSrtg  S 
B,  R,  JL  Ckkp  54. 

7«  FiNoia.  — Uhdxe  SEATvm^  RAn.iiOAi>  OmfrAirT  mnr  Bnnr  avd  IIaoi* 
CAiH  FnroBB  along  tha  ndas  of  iti  tnok,  and  proper  <mtU(»^Md^  or 
be  liable  to  aaj  injury  which  its  lailnie  ao  to  do  nooaainna  to  atoek.  11 
it  doaa  ao  oomplj  with  the  atatata^  it  wiU  be  liable  oolj  for 
Id. 

H  Bcannn  RaqiTZBDra  Kulboad  OcatFAxim  to  liAisTAni  Oastsm-cua 
at  road  eroeringa,  appliaa  aa  well  to  atraeta  i^iieh  are  woaaad  bj  tail- 
roada  in  viDageB  aa  to  conntry  hif^waya;  and  the  laot  that  %  eraaai^  ia 
near  a  depot,  and  that  a  guard  tbere  wonld  iaooBTenianoe  the 
doea  not  relieve  them  from  the  neeeaaity  of  eteetfajg  Ik   AL 

IL  Whirs  SiAnrra  Bbquxbis  Rin^ROip  Gokpavt  to  Fdcb  b 
Idnan  of  a  road  ia  boond  to  ereot  and  maintain  aneb  fMoaai    M 

IOl  LBAfliMAJsnBrBoARDOFlhBBcnRnuioiitfaedaytiMirtannaef  cflbnes* 
piredf  two  of  the  board  having  bem  oonoaned  in  a  feaadalant  iaane  el 
apsriooa  afcock,  to  two  leaaeee  in  the  eoq^loy  of  tiie  edrporatifliiy  ooeef 
wbom  had  bean  an  agent  in  the  iame  of  aneh  atoek,  and  aeooring  anak 
leaaeee  a  olear  profit,  equal  to  one  half  of  the  groaa  eamtnga  el  iSbm  romj^ 
ia  afrand  on  the  rights  of  ffaaatookholdara.    Bftmmf  t.  Dmim^  W2L 

IL  RKoavME  WILL  an  AnatarxD  to  Tasb  Gsaaaa  ov  Railwat 
to  aeonre  the  ti^ts  of  the  stookholdara.    JUL 

SmTAXT;  Nnauaimflk 


BXDE1CFTI0N8L 
fleaBzioDmn^  1-4 

8ee]>niM^0i 

BXETCRAIKT  OF  TRADflL 
See  OoaTBAflii^  14. 

8ALBS. 

L  If  Vkunaov  Goods  REfuni  ToAonrr  Tmamiiwm  TkmnBD 

ing  to  the  oontxaet  of  aals^  the  vendor  may  eeQ  them,  apply  Hbm  net 
prooeeds  of  sale  to  the  credit  of  the  vwidee^  on  aeooont  of  the  moBay  doe 
by  him,  and  bring  an  action  against  him  to  recover  the  balanoe  Tlie 
vendor  shoold,  before  selling  the  goods,  notify  the  vendee  that  be  wiU 
aell  them,  and  in  selling  them,  he  ought  to  dispose  of  them  to  iSbm  best 
advantage,  so  sa  to  obtain  the  best  price  he  can.  He  is  not  bound  to 
give  to  the  yendee  notice  of  the  time  and  place  of  the  sale;  and  if  he 
gives  such  notice,  he  may  postpone  the  ssle  to  anoflier  day,  t^  in  bia 
judgment,  there  be  good  oanae  for  so  doing.     RotoAamm  t.  Wmim»  7S7. 

t,  ViNDOB  MAT  RisBLL  AT  Ant  Tuo,  avd  Df  Aht  Stati  ov  MABSsr,  goods 
which  vendee  refuses  to  accept,  according  to  the  contract  of  eiJe,  and 
the  &ot  that  he  refrains  from  selling  them  for  two  ntnnthe  npon  a  faBing 
market  will  not  prevent  him  from  recovering  in  aa  aelioQ  againat  the 
vendee  for  the  deficiency.    Id. 
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ft  UiTOR  GoHTBAcr  TO  81LL  AKD  Bbutbr  AoertAm UDooiilof  oottonwithim 
ft  giTen  time^  and  at  an  agreed  prioe  per  pound*  the  teller  has  no  ri^t  to 
demand  payment  until  the  whole  is  delirered.  He  hae  no  ri^t  to  de* 
mand  payment,  as  a  part  is  deUvered,  and  declare  the  oontraot  forfeited 
lor  a  refaaal  to  pay  for  the  part  ao  deliTered.  KiaiffAerg9r  t«  Wlmgaii^ 
512. 

C  DooxRivs  THAT  Sali  ov  PsBaoNAL  PBOpnerr»  wiwiout  OBAvaa  ov  Fo»* 
flEBSiON,  IS  Fraudulxnt  bt  Law,  IS  Ldhisd  in  its  applieatien  to  end^ 
iton  and  bona  fide  porehasers  of  the  vendor,  and  does  aoi  eoctend  to  % 
state  or  town  levying  a  poll-tax.    DoMm  v.  JTelMii,  577. 

ft  MsAsuBB  OF  DAXAon  aoaikst  Vnrpn  iob  Bbbaoh  of  CHnmAin  in  Idl* 
fikg  to  deliver  oertain  cotton  on  a  speoified  day  In  payment  lor  land 
conveyed  to  him  is  the  highest  market  valne  of  the  ootton  from  tfa« 
breach  of  oontract  to  the  tine  of  rendering;  Judgmsnt.   AwAir  t.  Dastf» 

SeeDCTumiL 

SHERIFFS. 
See  BzaocTioim. 

8FBCIFI0  PEBFQBMA1IG& 

L  SrauiFiu  PnvoBMAKOi  wnx  u  Dmbxid  of  Oosramiflr  hy  tvhidi  ft  Intr 
band,  at  the  request  of  his  wife,  agreed  to  wantj  land,  the  legal  tifle  t» 
which  the  husband  held  in  trast  for  his  wife.    RotUUerT.  OratUp  9ft 

ft  Whku  Bill  for  Spsoiiio  PnnjOBiiAirci  of  Oomtbaot  sets  ont  the  con- 
Inet,  and  by  way  of  inducement^  to  support  the  allegation  of  the  dae 
execution  of  the  contract,  goes  into  particulan^  and  sets  out  dream- 
stances  which,  if  true,  show  ingratitude  and  baaenees  in  defendant  for 
refusing  to  execute  the  contract,  the  latter  may  answer,  and  set  out  i&t' 
eumstances  tending  to  corroborate  his  averment  that  the  contract  is  a 
forgery,  or  obtained  by  fraud;  for,  though  abusive  and  disparaging^  such 
averment  is  relevant,  and  therefore  not  soandalona  In  such  case,  all 
eircumstantial  averments  in  tiie  bill  and  answer  should  be  stricken  on  V 
and  the  question  as  to  the  due  execution  of  the  oontract  left  to  a  Jury  to 
determine.    JSTowy  v.  JJcmy,  87. 

SrrATUTE  OF  FRAin)& 

ft  BtiffUTB  OF  Fbaubb  Don  hot  Apply,  if  Vxbbal  OomntAior  ov  DmnK 
AST's  Pavt  n  to  bb  PxBioBioD  WITHIN  Onb  Txab,  althon|^  the  plain- 
tiff  cannot  perform  his  part  till  after  the  expiration  of  the  year.  Skmi$ 
T.  Adarenet  ^23. 

ft  AoBKnoDiT  to  Divids  Pboitts  RnuLTiva  VBOit  Salb  of  AnoiBBBli 
Fabm  is  not  within  the  statute  of  frauds.    Bruce  v.  Hmthnge^  69SS. 

ft  PaBOL  CoiiTBACT,  IN  EFFBCT  NeW  OR  SuPPUDCBlfTAL  LbASB,  BBTWUB 
LaBDLOBD  AKD   TXNAIVT  IB    PO68BS8IOB    VBDBB    SUBSUTINO  LbAO^   IS 

wiTHni  Statotb  of  Fbauss;  nor  is  there  such  a  performance  of  the 
oontract  as  to  take  it  ont  of  the  operation  of  the  statute^  where  the  ten* 
ant  continues  in  possession,  and  the  possession  is  as  referable  to  the  first 
lease  as  to  the  second.    Crav^ord  v.  Wiek  10ft 

STATUTE  OF  LIMITATIONS. 

L  Tbzas  Stat  Laws  Pbovidino  fob  SusPBBSioir  of  Rkkbdt  upon  certain 
contracts  until  twelve  months  after  the  latificatioa  of  a  treaty  of  peaoe 
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between  the  Confedsnkte  States  and  tlie  United  BMm,  otvaM 

wiee  provided,  is  nnoanstitatioiial,  ae  it  impairs  tiie  ohUgatimi  of  «a» 

tracts.    SequetftroUon  Oamt,  494. 

t.  Whxbb  thdui  n  MirruAL  akd  Imrocm  Mibzakb  on  th*  pvt  of  htdk 
Tendor  and  vendee  as  to  tlie  qnantity  of  land  named  in  a  deed»  tlw  aftat* 
ute  of  liniitations  begins  to  ran  against  the  vendae  from  tbe  diaeofyy  of 
the  mistake^  and  not  from  the  date  of  the  deed.  MmumM  t.  Smmn% 
534. 

i.  ScAxtm  FnoviDiirQ  that  ''All  BxirirnM  or  TjmTATBWf  as  Axsl  (kwik 
RiOBTB  OF  AonoR  of  every  kind,  whether  real  or  personaly  are  harabj 
suspended  until  one  year  after  the  olooe  of  the  war  between  the  Oonfad' 
erate  States  and  the  United  States^*  eto.,  ia  not  umwusUtulionaL  B^ 
pmiratwm  Cemm^  494. 

4»  Iv  Absbvob  ov  Statdt^  Ooubxs  would  Hold  nis  QnriL  Wi»  8o» 
nvDiD  the  ronning  of  statatss  of  Kmitatians.    Id, 

See  ADTXBsn  PoaBEasnar;  OoBunTruTiOHAL  Law.  IL 

SIATUTBS. 
See  OosBTiTonoHAL  Law. 

SUBETTSHIP. 

L  P*«H»|ittn«  nm  fliTttgpy  ^  Rt.^act  nw  Rwrnmrnr  worn.  VAinnwv  am  TIffpy  — 

Where  a  Judgment  creditor  released  from  the  operation  of  his  judgmeni 
certain  land  which  the  debtor  formerly  owned,  but  which  he  had  con- 
T^ed  away  previous  to  its  rendition,  but  in  which  it  was  thought  thai 
such  debtor  might  have  some  contingent  interest^  for  tiie  puxpose  of 
reUeving  the  premises  from  a  possible  doud,  doee  not  discharge  the 
surety  of  said  debtor,  where  it  is  shown  that  in  fact  the  debtor  had  no 
interest  whatever  in  the  land  released,  and  that  in  consequenoe  the 
judgment  never  was  a  lien  upon  it.    BJ^fdanbitrgk  v.  Blmgka$ii^  49. 

H  To  Rlff.KA81  SUBXTT  BT  SUBBJEKDKE  Or  SBODSnT  lOB  PaTMXHT  BT  PlaH- 

OCPAL,  the  security  released  must  have  an  actual  valne^  rather  than  a 

aapposititious  or  imaginary  one.    Id. 

t>  OoMTBAor  or  Subrt  n  SntioTisaziiA  Juan^  akd  Gbbdxioe  vdr  sot 

Dial  with  the  debtor,  or  the  security  wliioh  he  holds  upon  the  debteli 

pwipBrty,  to  the  prejudice  of  the  surety,  unless  hofBtanda  teiileaae  hiaa. 

U. 

See  Bomw. 

TAXAinOK. 

L  Tax  Impobid  bt  School  DnrucTToRAmMoHsrioPATBoimniia 
lor  a  public  purpose  and  to  subserve  an  end  eminently  advantageoua  to 
the  conmmnity  upon  which  it  was  levied.  The  legislature  has,  there- 
fore, powei  to  authorise  such  a  tax,  and  can  coneeqnently  core  any 
irregularity  or  want  of  authority  in  levying  it  by  a  retroacttve  law, 
even  though  thereby  a  right  of  action  which  had  vested  in  an  individusl 
should  be  divested.    Chrim  v.  WHu^fJberg  School  DitL,  TSH. 

t.  Irtxrbst  ov  Taz-patxb  is  Sumomrr,  wbkbs  Mohbt  d  to  bb  Baoid 
by  taxatioQ  or  expended  from  the  treasury,  to  entitle  him  to  proceed  in 
equity  to  test  the  validity  of  the  law  which  proposes  the  asseesment  or 
expenditure.     Page  ▼.  AUen,  272. 
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IL  Pixnr  Wh»  Pais  Iumul  Tax  mnxB  Pmor  avd  Konoa  cv  Sun^ 
vpon  being  Jhnatitd  wHiiadirtUMi  may  inafatrin  an  aetioa  to  i«- 
•owttbaok.   QHmY.  WHmmherg Sehodi DULf  29!. 

4»  Pxm  or  Qas  Coiipaiit  Laid dt Smns ov GrrriBa  PAnar'^BRiB- 
laBKEMT*  of  the  caasgaajp  and  an  sobjeot  to  taiatifln,  vndsr  a  statnta 
ffoiridiiig  that  oartatnaBmnoratad'*  and  ofliar  mainifturtoring  aatahllah^ 
Lti**  ahall  ba  taxaUai  for  tfaa  appaxatoa  lor  daUvary  ia  maialy  an  «z* 
and  ooatfaniatioii  of  tfaa  appantoa  lor  the  maiwilaotnra  of  gM^ 
and  both  balong  to  tha  **aataMiahinant"|  bat  thk,  of  oouae^  doaa  not 
iiioliida  pipaa  ownad  by  tba  cLtj  or  by  priTsta  panouiy  into  wbich  tha 
aompany  daliTani  gaa  for  oonaomption.    Mempkb  O,  L.  Ox  r.  State,  4BI2, 

IL  Town  Tax  u  hot  Oohtbact,  Bzpbbb  ob  Imflibs^  whioh  oaa  ba  appliad 

ttponadabtowadbytfaatowntotfaaiiidifidnaloiHqgthataz.    Jokm§om 

r.  Howard,  KS. 

8aa  OoawuTUTioMAL  Law.  IS. 

TOBII& 

L  Wbsbb  Dam  n  Vdabd  up  bt  Dnoam  ov  Ooal  Dntar  imh  Dnwnan 
Mm  on  tha  ■traani  abofo  it,  aoma  workad  by  tha  daf«ldanti^  and 
aihflia  1^  paraona  entirely  nnoonnaoted  with  them,  it  te  oRor  for  tha 
aoort  to  dharga  that»  if.  at  tha  tuna  tha  daf endanta  ware  engaged  ia 
throwing  their  ooal  dfart  into  tfaa  iiTer  tha  same  thing  waa  being  done  at 
the  other  ooUieriee,  and  the  def endanta  knew  of  ^tda,  they  are  liable  lor 
the  oombined  reeolti  of  all  the  depoeita.  The  foundation  of  the  liability 
in  Booh  eaae  ia  not  the  depoeit  of  the  dirt  by  the  atream  in  the  baam  of 
tha  dam,  bat  the  negligent  act  above.  The  throwing  of  the  dirt  into  tha 
atream  ia  the  tort»  the  aabeeqnent  deposit  ia  only  the  oonaeqaenoa.  U- 
OeSckm^ltaiele,  B.  R,  Co.  r.  Bkkarda,  209. 

%  Whirs  Tobt  wia  Ssvsbal,  axd  OomxmmD  without  Obvcoer  wm 
OmBfl  at  tha  time  of  ita  oommiwiion,  it  doea  not  afterwarda  baooma 
joint  beoanae  its  oonaofDeneee  onited  with  other  oonaeqiienoea.    Id, 

TRESPASS. 

L  TURAflOOl  ON  LaB1>  OV  ANOffBNB  MAT  MAINTAIN  AonON  NOft  WaNTON 

OB  Intnntional  Injubt  iniliotedoiihimbythaownar.    008$^.  Pem^ 
tghamh  B.  M.  Co.,  817. 

%  OwNBB  €fB  'BwavBon  n  not  Liablb  to TawPAiWNB,  onto  Qnb  Who  n 
ON  It  NT  MxBN  PmamwiDN  or  anlFeranoe^  for  the  negligenoe  of  himaelf 
er  aeryanti^  or  for  that  whioh  woold  be  a  noiianoe  if  it  were  in  a  pablie 
atraet  or  oommon  where  all  had  a  legal  right  to  be.    Id. 

IL  OwNiB  OF  HoDSB  MUST  HAVB  Attboach  TO  It  Btroog  enoogh  to  sapport 
an  perMnaviaiting  iton  boaineea  or  otherwite;  bat  if  a  crowd  gather  apon 
it  to  witneas  a  paaaing  parade,  and  it  breaks  down,  even  thoagh  it  be 
shown  not  to  have  been  atrong  enoagh  for  ordinary  parposes,  the  owner 
la  not  liable  to  one  of  the  orowd,  as  he  owes  him  no  duty.  So  if  a  rail- 
road bridge  whioh  oaght  to  be  strong  enoogh  to  aapport  an  engine  and 
train  of  oars  breaks  onder  a  footman,  the  oompany  are  not  liable  to 
him,  as  they  are  onder  no  obligations  to  him.    Id. 

Ik  Whbbb  Laboi  Cbowd  Gathxrbd  upon  Railboad  Platiobm  Df  Obdxb 
TO  SxB  DnrnNGUiSHBD  Pabtt  ov  I^lavblsbs^  and  the  platform  breaks 
onder  them,  the  oompany  is  not  liable  to  one  of  the  crowd  who  was  in- 
Jnred,  as  he  was  on  the  platform  withoat  aathority,  and  the  oompany 
owed  him  no  dnty.    Id. 

See  Cbiminal  Law,  16^  17|  RAn.BOAP> 
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XRUSISL 

L  Aanwm  Tmnn  n  Obiaxbd  Baqiunivo  LMMiBBASBvTteoHBi  tjA 

profkiott  in  a  will  hognwilihing  had  toatmfeai^  totwlnaad  bj 

and  tha  inooms  paid  oyer  to  ti»  teiUtflrt  ■<■!  dnrfng  lik  lii^ 

to  lus  h0ix%  And  wiUi  •  fnrllMr  providon  tiuil  if  Ibotmtoo  dadn^  ko 

11M17  permit  tho  mq  to  let  tfao  lead  and  oollaet  tiie  jnoomeb  tat  ttat  it 

ieiiottoboliabUf<vh]edBl)ti€riAaii7wieonid«hiaooBtooL    Mf^r. 

a^|er,851. 

ft  TkCTia.— Whenever  it  JenBBiieieiyte  tii#aoewnpllihnMartqg  any  eb 
of  the  creator  of  a  trost  that  tta  l^gal  eatate  dioald  lanalA  in  tiM  tn» 
tee^  thenthotrnetiaaipeoialaotiTacna.   id, 

IL  Tevbt.  —The  true  teet  aa  to  wlietiMr  m  traat  ia  aa  aotiv*  caa^  laqairiag  a 
legal  aetata  in  the  trQatee,  i%  Would  n  aant  of  eqai^  in 
deoreaaooBv^TBaoaof  thalafpdtitiof    /A 

4  IkOR.  AmnwnTffTjrr  ov  Paboil  Bvhhhgb  to  KwaigJWf.  — Otoo 
oonreyed  by  afaeolnte  daad»  withont  the  paynMat  ol  any 
aidevationy  one  half  of  vnpataoted  land  to  hia  liMlliar-ln-la.w,  QollBr» 
wlio  owned  tiio  odier  halt  In  an  aelioa  of  tnepaaa  by  a  feantaa  of  tibo 
•leoator  of  Hollar,  it  waa  held  that  parol  ovidaaea  wae  adnriaaihla  to 
■how  that  the  oonT^ranoa  wae  made  to  obtain  a  patent  lor  iSbm  wliola  ia 
one,  and  to  eetaUiah  a  tmat  for  ^arica.    Lkigm^dttr  t.  JHM9,  S06L 

ft  louKiH  SaonoM  or  Painnn.TAXZA  Aor  ov  AamniBfiT,  ov  Aran.  SS;  18Bft 
BUiAXiva  TO  Crxaxiov  ov  Tsana,  ia  proepeotiTe^  and  haa  no  applioa- 
tion  to  a  oaee  which  aroee  before  the  paaeega  of  tfaa  aet    id, 

ft  Whebb  Emrnui  BnraixaiAL  lamiR  n  nr  Gmuz  qn  Tvo&t, 
reetriotion  aa  to  enjoyment^  the  tmat  ahoold  be  ooaaidared  aa 
No  oonTeyanoe  of  the  legal  title  ii  neoeeaaiy,  tboa^  it  will  bo 
for  the  pnrpoee  of  remoTing  a  nominal  olond  from  tfaatitlai  Offe^ 
S51. 

1.  Ikuvni---LiOALTrrLBnrTBXJBn&---Wliare]aadiedofiaadtoa 

with  direotiona  to  giro  the  inoomo  thereof  to  the  teetator^a  aoa  for  ht% 
or  to  nermit  the  eon  to  hiTneolf  ooUeot  the  i****«i— mi  Hm  traatea  takee  a 
legal  eetate  which  is  not  diveeted  by  thie  permiaaion  to  the  eon,  aad  tfaa 
latter*e  eetate  ii  only  an  equitable  one.   id, 

ft  WnBB  Tbobtbx  Cohtxtb  hd  Laa  al  Trlb  to  bis  Obtox  qum  Taoar  ia 
▼iolation  of  the  will  creating  the  troat^  it  ia  a  bteach  thafoo^  aad  tte 
oonveyanoe  ia  abeolntely  Toid.    Id, 

ft  Whirs  It  n  NaoaBaABT  that  Lbqal  Trlb  sbouxj>  BsHiiB  xv  Ttesna 
to  enabla  him  to  perform  hie  tmet^  it  will  eo  remain,  aad  will  not  bo  di- 
▼eeted  by  other  provieiane  in  the  inetniment  creating  it    id, 

1ft  Iv  Tbubtbb  Gobtbtb  awat  Lbqal  TnLB  to  Bova  Fdxb  PuBOHAaaa  10a 
Valcte,  withoat  notice^  the  latter  takee  the  pruperiy  diveeted  of  the 
tniflt,  bat  the  tmetee  will  be  held  anewerable  to  the  foil  Talne  of  tlM 
trust.     Id, 

11  Whbrb  Vacant  Lots  a  Oav  abb  Cohtbtbd  to  Tbotibbb  in  traat  for  a 
httsband  and  hie  wife,  and  the  eunriTor  of  them  for  life^  and  at  the  death 
of  the  anrviTor  to  be  oonyeyed  to  their  children  who  ehoald  be  Uving  at 
the  death  of  the  snrviTor,  and  the  deeoendante  of  each  of  the  children  aa 
ehoald  be  then  deed  learing  deeoendante;  and  npca  the  farther 
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IhA*  if  nid  Imsliuid  ihoald  tbink  it  tzpadSent  toidl  tha  lots,  waj 
put  of  them,  the  tmsteM  ihoold  permit  him  to  do  so^  the  proceeds  of 
the  Mde  to  he  Mcnred  and  held  upon  the  same  trnatB;  if  the  hnebead  diet 
without  eeUing  the  lotn,  leaving  his  wife  and  ehildren  sunriTing  him»  the 
trast  to  sell  will  continne,  and  a  oonrt  of  equity  may  ezeeate  it.  And  if 
the  widow  file  a  bill  against  the  children  and  trustees  for  a  ssle  of  the 
lotB»  the  ooort  may  decree  a  ssle,  and  the  descendants  of  any  child  dying 
in  the  lifetime  of  the  widow  will  be  boond  by  the  decree.  The  rule  in 
reference  to  the  representation  of  parties  implies  to  such  a  snii^  and  the 
parties  before  the  ooort  will  represent  any  sooh  descendants  as  may  be- 
come entitled  under  the  trusts  of  the  deed.  FamUmer  t.  Dmk,  698. 
tS.  Iv  Sun  BB  Bbouobt  to  Ebiobcb  Tbust  to  8xll  Cbbatbd  bt  "Dekd,  and 
all  persons  in  being  who  are  interested  in  the  object  of  the  suit  are  con- 
▼sned  before  the  court  as  parties^  it  is  competent  for  the  court  to  decree 
aooordingly;  and  any  title  acquired  under  such  decree  is  good,  not  only 
against  those  persons,  but  all  others  who  may  afterwards  come  into  be- 
ing and  become  intererted  in  the  trust.    Id, 

VL   WHBRBPBOPXBTrnCOKTBTBBTOTBUBnBSAHBTHBIBHlIBSFlOBBTBB 

ea  trusts  dedarsd  in  the  deed,  the  heirs  of  the  grantor  hare  no  interssi 
in  the  subject,  and  are  not  to  be  regarded  until  all  the  trasts  are  satisfied. 
And  in  a  suit  for  the  execution  of  the  trusts^  they  have  no  Iqgd  or  equi- 
table inlarest,  and  are  not  neossssry  or  proper  parties.    Id, 

See  CoKNmjaiOBM,  I;  Bquxrr,  A.' 

USUKT. 

Xaxbt  €fw  Uiimr  n  Pubobd  bt  Ohabob  or  TAaaoM,  in  a  ease  where  a 
bond  ezecnted  by  three  ptnoDM  for  a  loan  of  mon^  at  usurious  intsrssi 
is  subsequently  superseded  by  a  new  hood  for  the  amount  cl  the  fcnnsr 
bond,  principal  and  interest^  which  new  btad  is  signed  by  two  person% 
strangers  to  the  former  bond,  as  principals,  and  by  ens  of  the  fcnnsr 
ebUgcrs,  as  surety.    Drake  r,  Ckamdier,  768. 

VENDOR  AND  VJfiNDEIL 

J.  Whxbs  Vwhwol  ov  Laxi>,  bt  DiBBcnoN  or  Vbhiiii,  Onmsn  to  Lav* 
tib's  Wzr%  taking  as  part  of  the  ooosideration  other  land  of  the  vendee^ 
which  the  vendee  and  wife  convey  to  the  vendor  with  general  warranty* 
and  the  title  to  the  latter  land  fails,  the  vendor,  in  an  action  in  covenant 
against  the  vendee  and  wife,  cannot  recover  a  judgment  against  her  even 
in  respect  of  the  land.  The  covenant  of  warranty  was  merely  peraonaL 
Doe  V.  SheUy,  243. 

f.  'Wkbbb  thbbb  is  DEfiorr  in  Land  Pubohibed  in  Gbobb  as  AiitifAi'mng  « 
certain  number  of  acres,  equity  will  withhold  any  compensation  and 
damages,  becanse  the  vendee  had  the  means  afforded  him  at  the  time  of 
his  contract  to  detect  the  deficit.    Smeretm  v.  Namurfr^,  534. 

See  Advbbsb  Possbssion,  4;  Dubbss;  Ebioffbl;  M*— '^"i 


VOLUNTARY  PATMENTa 

L  MoNBT  Volcntabilt  Paid  cannot  be  recovered  in  an  aotloQ  for  money  had 
and  received.     KennM  ds  Q.  v.  SoMih  Car,  R.  R,  Co.,  832. 

IL  Monet  Paid  with  Full  Knowlbdqb  or  Facts,  upon  a  i^^mtrnd  made 
therefor  by  one  claiming  as  of  right,  cannot  be  recovered.    Id, 
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TRU8ISL 

I.  AfliifBlkon  IB  OiaAsn»  Biqvnaiw  laoift  Brass  nrnnmB  hf^ 
profition  is  a  will  haniwiatiiing  land  to  a  trartM^  to  bo  kand  by  bfai^ 
•ad  the  inocxna  paid  ofw  to  tho  tortaftart  nn  doiiBg  Ida  lila^ 
tohuhoin»  aad  with  a  furtfair  pjroTiiifln  tliak  if  thatrwtaa 
may  ponnit  the  aoa  to  lot  tha  land  and  ooUaot  tha  fnaooEM^  bat  that  it 
b&ottobeliablafarhiidabtioriaaajwiaaaiidarhiaooatNL    J^^t. 

%  XBuni. — Whaaavar  it  it  naoaaiiry  lor  tha  aooompHahiDant  of  any  ohfaot 
of  the  creator  of  a  traat  that  the  lagal  aetata  ahoold  leoMhi  in  the  tra^ 
tae,  then  the  tniat  ia  a  ipeoial»  aotiye  one.   Id. 

t.  Tbubt.  —Hie  trae  teet  aa  to  wbMur  a  tniat  ia  aa  aottfo  ooa^  leqoiiiag  a 
kfal  eatate  in  the  tnutee^  ii^  Would  a  eosrt  of  eqvify  ia  PMiiaylfaaia 
daeree  a  oonTayaiioe  of  the  legal  title?    id, 

4i  Tboit,  AniiDnsixnr  or  Fabol  BvmBRai  id  BnaBUDB.  — -OkM  fl^aifca 
oonyeyed  by  ahaoliite  deed»  withoat  the  payment  of  any  nonay  ooi^ 
aideFatioiit  one  half  of  vnpatontad  land  to  hie  bn(lhar4n4aw,  HoQar» 
who  owned  the  other  hall  In  aa  aotion  of  treepaaa  by  a  grantee  of  the 
aoceontor  of  Hollar^  it  waa  held  that  parol  ofidanea  waa  admiaanile  te 
•how  that  the  oon?eyaiiioe  waa  made  to  obtain  a  patent  lor  tha  whole  in 
oae^  and  to  eatebliah  a  tnut  for  Sparka.    LSnga^dttr  r.  Bitekt^,  908, 

&  VOUKEH  SlOIIOir  €9  PaBrHBTLTAHIA  AOT  Of  AaWMMiT^  OF  Anoii  92,  lOH^ 

BaLATiYB  TO  CBBATioir  ov  Tbosii,  !■  proepeetiTo^  and  baa  no  ^pliea- 
tion  to  a  case  which  axoae  before  the  paaeage  of  the  aot    Id, 

C  Wena  Evtibb  BsHBnaiAL  Iwaaan  n  nr  Cnnii  qn  Tauvr,  wiiliont 
raatriotion  aa  to  enjoyment^  the  tniat  ahoold  be  oonaidarad  aa  esaonted. 
No  oonyeyanoe  of  the  legal  title  ia  neoaaeasyt  thoogjh  it  wiQ  be  deoiaed 
lorthepnipoaeof  reinoying  a  nominal  dead  iram  the  title.  i?j^  t.  (7eyer» 
851. 

T.  Tbpctb— Lmoal  Trru  nr  TsamntK  —Where  land  iaderiaed  toa  ttuaiee^ 
with  diroctiona  to  giTo  the  inoome  thereof  to  the  teatator'a  eon  lor  lif % 
or  to  permit  the  aon  to  himaalf  oolleot  the  ineomab  the  tmatee  takaa  a 
legal  eatate  whioh  ia  not  diToated  by  thia  pennieaion  to  the  aon,  and  the 
latter*a  eatate  ia  only  an  eqnitabla  one.   Id, 

C  WsiBB  TaoBTia  Ck>iryxYB  ma  Lioal  Trlb  to  hb  Cnrui  qom  Xbor  ia 
violation  of  the  will  creating  the  tnut^  it  ia  a  bieaoh  thereof  and  the 
oonTeyanoe  ia  abaolntely  void.    Id, 

8.  WsiBB  It  u  Njotbhakt  tbat  Lboal  Tixu  sBOfULD  Bjdcazh  im  TMsawna 
to  enaiUe  him  to  perform  hia  tmat^  it  will  ao  remain^  and  will  not  be  di^ 
▼eated  by  other  proYiaiona  in  the  inatroment  oreating  it.    Id, 

10.  Ir  TauBTKB  CoHTXTB  A  WAT  LflOAL  TiTUi  TO  BoiiA  Fdui  PoaGBAua  voa 
Value,  withoat  notice^  the  latter  takee  the  property  diToeted  of  the 
tmat^  bat  the  tmatee  will  be  held  anawerabla  to  the  fall  Talne  of  the 
trast.     Id, 

II  Wbkrb  Vagamt  Lots  in  Citt  abb  CoimnD  to  TauBina  in  tmat  lor  a 
hosband  and  hia  wife,  and  the  annrivor  of  them  for  life,  and  at  the  death 
of  the  eorvivor  to  be  oonTeyed  to  their  ohildran  who  ahoold  be  living  at 
the  death  of  the  aorviTor,  and  the  deaoendanta  of  anch  of  the  children  aa 
•hoald  be  then  dead  leaving  deaoendanta;  and  npon  the  lartiier 
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IhA*  if  nid  Imsbftad  ihoald  tbink  it  tzpadSent  to  mQ  tha  lots,  or  maj 
port  of  them,  the  tmsteee  ihoald  permit  him  to  do  so^  the  prooeeds  of 
the  aole  to  he  Moiized  ond  held  upon  the  eame  trosts;  if  the  hnebeiid  diet 
without  eeUing  the  lotn,  leaving  his  wife  and  ohildren  rarviTing  him»  the 
troet  to  sell  will  contixnie,  end  a  oonrt  of  equity  may  ezeeato  it.  And  if 
the  widow  file  a  bill  against  the  children  and  trostees  for  a  aale  of  the 
loti»  the  court  may  decree  a  sale,  and  the  desoendanta  of  any  child  dying 
in  the  lifetime  of  the  widow  will  be  boond  by  the  decree.  The  mle  in 
foferenoe  to  the  representation  of  parties  i^pUes  to  snch  a  snii^  and  the 
parties  before  the  court  will  represent  any  such  desosndaikts  as  may  be- 
come entitled  nnder  the  trusts  of  the  deed.  FamOaier  t.  IXieJt,  698. 
VL  If  Suit  bb  Bbouobt  to  Bbjobcb  Trust  to  8xll  Cbbaxbd  bt  J>kkd,  and 
all  persons  in  being  who  are  interested  in  the  object  of  the  suit  are  con* 
▼oned  before  the  court  as  parties^  it  is  competent  for  the  coort  to  decree 
aeoordingly;  and  any  title  acquired  nnder  snch  decree  is  good,  not  only 
against  those  persons,  bnt  all  others  who  may  afterwards  come  into  be- 
ing and  become  interested  in  the  trust.    Id, 

VL    WHBRBPBOPXBTrnCOKTBTBDTOTBUBTBnAHBTHBIBHlIBSFlORBTBB 

ea  trusts  declared  in  the  deed,  the  heirs  of  the  grantor  hare  no  interosi 
in  the  subject,  and  are  not  to  be  regarded  until  all  the  trasts  are  satisfied. 
And  in  a  suit  for  the  execution  of  the  trusts^  they  have  no  kigal  or  equi* 
table  interest,  and  are  not  nsosssnry  or  proper  partiea.    Id. 

See  CoBKnuxnui%  Is  Bquxrr,  A.' 

USUBT. 

XaxBT  €fw  Uiimr  n  Pubobd  bt  Cbabob  aw  TAaaoM,  in  a  eaae  where  a 
bond  executed  by  three  ptnoDM  for  a  loan  of  moo^  at  usurious  inteisit 
is  subsequently  superseded  by  a  new  hood  for  the  amount  of  the  fcnnor 
bond,  principal  and  interest^  which  new  btad  is  signed  by  two  person% 
strangers  to  the  former  bond,  as  principals,  and  by  one  of  the  fcnnor 
obligors,  as  surety*    I>rat$  t.  Chmdler,  708. 

VENDOR  AND  VJfiNDEIL 

J.  Whxbs  VBmMkB  or  Laxi>,  bt  DnacnoH  or  VsHim,  Onmsn  to  Lav* 
tbb's  Wzr%  taking  as  part  of  the  consideration  other  land  of  the  vendee^ 
which  the  yendee  snd  wife  convey  to  the  vendor  with  general  warranty* 
and  the  title  to  the  latter  land  fails,  the  vendor,  in  an  action  in  covenant 
against  the  vendee  and  wife,  cannot  recover  a  judgment  against  her  even 
in  respect  of  the  land.  The  covenant  of  warranty  was  merely  peraonaL 
Doe  V.  SheUy,  243. 

IL  WkIBB  THXBB  18  DXflOlT  IN  LaND  PUBOHIBED  IH  GbOBB  aS  nnmfAining  a 

certain  number  of  acres,  equity  will  withhold  any  compensation  and 
damages,  because  the  vendee  had  the  means  siforded  him  at  the  time  of 
his  contract  to  detect  the  deficit.    Bmenon  v.  Natnm,  534. 
See  Advebsb  PoflsissiOH,  4;  Durbss;  Eroffbl;  MiaTagB. 

VOLUNTARY  PATMENTa 

L  MoifBT  VoLdTEABiLT  Paib  csnuot  bo  recovered  in  an  action  for  money  had 
and  received.     Kenneth  ds  O,  v.  SmUh  Car,  R,  R.  Co.,  832. 

S.  MoBBT  Paid  with  Full  Knowlsdqb  or  Facts,  upon  a  demand  made 
therefor  by  one  claiming  as  of  right,  cannot  be  recovered.    Id, 
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S.  MoRsr  n  vov  VoLuirrijaLT  Paid  if  ite  pnyment  li  procured  hj  dvreM  d 
goods,  or  by  makiiig  the  pajmiflat  a  conditioii  preoadent  to  the  ■nrreiider 
of  property  to  ita  owner,  or  is  ezeoted  by  one  in  office,  cokre  i^SeH,  e» 
pedally  if  at  the  time  the  duty  of  payment  ia  diepated  by  the  payor,  and 
his  payment  is  made  under  protest.    I<L 

4i  AaBUHFSiT  ]t>B  Monet  Had  ajstd  Bjbcbxved  will  not  lie  against  a  railroad 
company  to  recover  cbaigea  for  transportation  in  ezoeas  of  thoae  which 
by  law  the  carrier  is  permitted  to  exact  when  snoh  charges  are  paid  toI- 
nntarily  without  objection  or  protest^  or  notice  of  discontent^  and  after 
the  service  has  been  folly  performed  and  the  property  is  oat  cl  the  poa> 
of  and  beyond  the  control  of  the  cacder.    Id. 


WAE. 

L  War  is  Sdiplt  Kxiiuiihib  of  Fobos  bt  Bodibs  Pouno  aoaiobt  Eacb 
OiHXE  for  the  pnrpoee  of  coercion.    Lewia  t.  LudtMs,  464. 

t.  Wheh  Pabtt  in  Rxbxllion  OcauvT  ahd  Hold  Csbtaih  Pomrnnr  ov 
TsBBiTOBT  in  a  hoatile  manner,  have  declared  their  independeaci^ 
have  cast  off  their  allegiance,  have  organised  anniea,  and  have  com- 
menced hostilities  against  their  former  sovereign,  the  wadd  acknowl- 
edges them  as  belligerents,  and  the  contest  a  war.    Id, 

t.  QuiSnON  WHfflHXB  OB  KOT  WaB,  Vf  ITS  LlOAL  SXNgl,  EZDTB  is  to  be 

determined  alone  by  the  political  power  of  the  government;  and  of  this 
determination  the  courts  most  take  judicial  notice^  It  ia  not  a  question 
for  the  jury.    Sutton  v.  Tiller,  471. 

4  Wab  Existed  in  Tennessee  atteb  PBOCLAUAinnr  or  Pbehidbkt  and 
^  AcTT  or  CoNQBESs  in  1861  recognizing  the  existence  of  war,  and  declar- 

ing Tennessee  to  be  one  of  the  states  in  insurrection  and  rebeTlion,  and 
the  military  authorities  of  the  United  States  were  properly  holding  a 
post  in  that  state;  and  an  officer  of  the  United  States  service  in  com- 
mand of  the  post  had  the  right  to  exercise  all  the  discretionary  powers 
el  a  commander,  coming  within  the  acope  of  his  military  duty,  for  the 
proper  exerdse  of  which  diBoretion  he  was  responsible  alone  to  his  sn^ 
periors  in  command.    Id, 

•.  CknocANDEB  or  Detached  Post,  dubiho  EznmNaB  or  Wab»  has  for  the 
time  and  within  the  limits  of  his  command  the  same  powers  and  discre- 
tion as  the  commander  of  a  department;  and  if,  in  the  discharge  of  what 
he  regarded  as  his  duties  as  commander,  ho  saw  proper  to  take  a  pistol 
fxQOk  a  person,  and  turn  it  over  to  the  govenunent»  either  upon  the 
ground  that  it  was  government  arms,  or  because  in  his  opinion  the 
safety  of  his  command  or  post  required  him  to  disann  the  person,  then 
he  would  not  be  liable  in  damagea  Ux  the  act  before  the  courts  of  the 
country.  The  act  is  to  be  taken,  not  as  the  act  of  the  individual,  but 
as  the  act  of  the  government^  whose  sovereignty  he  represents.    Id. 

C  MnJTABT  CoMMANDEB  WOULD  BE  LiABUi  IN  Damaoes  if  he  made  use  of 
his  military  position  as  a  mere  pretext  to  enable  him  to  extort  private 
property  for  his  own  use,  or  was  prompted  by  a  spirit  of  wantonness  and 
oppression.    Id. 

h  Laws  or  Hxtmanitt  Impose  Obugatxon  ufon  Bellioebbnt  to  CSabb  vob 
Sick  and  Wounded.  The  principles  of  Christianity  and  of  common  hu- 
manity, as  understood  in  the  present  age,  impose  the  obligation  to  relieve 
and  core  for  the  sick  and  wounded  belligerenti  and  to  perform  many  acta 
which  tend  to  mitigate  the  necessary  horrors  and  cruelties  of  war; 
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•bligfttkm  la  equally  binding  upon  all  to  whom  the  opportunity  for  iti 
diMlutfgo  ia  preoentecL    FoUrdi  ▼•  Cfermam,  442. 

C  lTIB]IOTXBBA80NTOBXLDETSSiaKORWoinn>lDBSBILSOLIlIXB.    Wlolo 

noither  aoldier  nor  oitisen  can  lawfolly  give  aid  or  oomfort  to  a  rebel  lol- 
dier  aotoally  in  arms,  and  while  contraota  giving  aid  and  oomfort  to 
rebellion  are  illegal  and  void,  the  moment  that  sadh  rebel  aoldier  ia  han 
ds  combat^  the  aitnation  ia  changed,  and  hia  life  may  be  preaerved,  and  hia 
aoffBringa  reUered,  though  the  efiiBot  ia  to  preaerre  a  aoldier  to  the  enemy, 
and  thna  indirectly  aid  the  rebeUion.    Id, 

$•  KoTB  GiYSH  ]t>B  Rent  or  Hospital  Buxldino  pubino  Latb  BiBiLLnni 
WAS  90T  Void,  where  the  dronmatanoea  were  each  that  the  foxniahing 
of  a  building  for  hoapital  pnrpoaea  waa  immediately  required  by  the  die> 
tatea  of  oommon  humanity,  for  the  diaeaaed  and  wounded  beUigerentk 
Any  eitisen  might  lawfully  pronde  ii^  under  auoh  oireumatanoea^  and  a 
note  given  for  ita  rent  would  not  be  an  act  in  aid  of  rebellion.  Ihe  ex- 
iatence  of  auch  circumatanoea  waa  a  queation  of  fact  for  the  jury.    Id, 

Ml  Buxm  QoymBmaanB  did  kot  Gbabi  to  Bzm  duboto  OnriL  Wab»  ia 
the  atatea  engaged  in  the  rebellion,  and  their  kgialation  in  the  ezeroiae  of 
auch  powera  aa  appertained  to  them  under  the  United  Statea  oonatitn* 
tion  waa  valid;  but  all  aota  of  auoh  govemmenta  aa  were  in  hoatility  to 
the  United  Statea,  or  in  diaregard  or  in  oonfiiot  with  ita  oooatitutiony  or 
intended  directly  or  indireoUy  to  aid  the  rebellion,  were  abeoluta  nnl« 
Utiei^  and  they  oannot  be  invoked  in  aupport  of  any  righta  or  for  the 
proteotion  of  any  penona  acting  under  them.    Beqmtiixtllom  Oemt^  494i 

IL  OnmfATfDiB  or  Miutabt  Vcmcm  or  UmxB>  SiAxn  bad  Powbb,  dub- 
Dio  Civil  Wab,  to  eatabliah,  in  any  diatriot  in  the  inauirectionaxy  atatea 
held  in  firm  poaaeaaion  hy  force  of  arma^  and  during  auch  belligerent 
occupation,  auch  temporary  government  aa  he  mi^t  deem  proper,  and 
to  appoint  and  control  the  neeaaanry  oflioera  and  agenti^  and  to  preecribe 
the  modea  in  which  auoh  govemmenta  ahould  be  adminiatered.  H^fit* 
Moa  V.  Pwitr^  469. 

I&  BlDBT  TO  EbXABUSH  QOVBBHIIBIT  »  HOT  DBFBMDBWT  UPOV  BiOBT  OV 

OovguBST,  but  ia  incident  to  the  mere  right  of  belligerent  oooupation. 
A  nation  cannot  conquer  ita  own  territory,  but  it  may  aubdue  and 
occupy  auch  portiona  of  it  aa  are  ininaurrection;  and  the  ri|^t  to  govern 
for  the  time  being  ia  neceaaarily  embraced  in  the  right  of  aubjugation 
and  oconpatioa.    Id. 

VL  Bight  or  MiutabtCKxtupaiit  TO  GovbbhIiotjbs  Right  TO  DxTSBioini 
in  what  manner  and  through  what  agenoiea  auoh  government  ia  to  be 
oondnoted.  The  municipal  lawa  of  the  place  may  be  left  in  operation, 
or  they  may  be  auapended,  and  other  lawa  put  in  force.  The  adminis- 
tration of  juatice  may  be  left  in  the  handa  of  the  ordinary  officera  of  the 
law,  or  theae  may  be  auapended  and  othera  i^pointed  in  their  place. 
C^vil  righta  and  civil  remediea  may  be  auapended,  and  military  lawa  and 
military  oourta  and  prooeedinga  may  be  aubatituted  for  them;  or  new 
tribunals  may  be  eatabliahed,  and  new  legal  remediea  and  civil  proceed- 
ings may  be  introduced.    Id 

14b  CoNQUBBOB  Exbboisbb  vob  Timb  Bbino  Powbbs  ov  db  Faoto  Qovbbn- 
MBHT;  and  the  jurisdiction  and  authority  poaaeaaed  and  ezerdaed  by  the 
tribunala  created  by  him  muat  depend  upon  hia  diaoretion;  and  in  thia 
reapeot  the  act  of  every  militaiy  commander  ia  the  act  of  the  comman* 
der-in-chief  until  diaapproved  or  annulled,  and  ia  of  neceaaity  to  be 
eb^ed  aa  auch.    Id, 
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DO^  if  panonaQy  pnaent*  may  be  doDO  by  the  sapnior  oAoar  in 
niuid  of  any  diitriot^  whImi  rettniiied  by  oidany  or  bw  tlia  pfwiliit 
aataM«C  tlMMrvteinwbidhheitcQipiCad.     VkumU  t.  Jhrtttr,  5M. 

8m  JbanoiT  Doiuih;  Kmokublb  Lraxmnora^  SO-A 

WABSHOUSSlfEV. 

L  CunoM  AMsma  WABMOonaMma  that  mmr  Qoon  aie  plftoed  is  a  wara* 
houae  othar  than  the  partioiilar  ona  to  wUdi  thay  aia  eonaignad,  thay 
aia  allowed  to  femam  thaie,  will  not  axeoaa  the  real  aonwgnaa  for  lia> 
bility  for  loM-of  the  good%  if  caoaed  by  hia  oag^aot  in  allowing  them  to 
be  stored  in  a  warehooae  lata  aecare  than  hia  own.    riaeeirf  t.  AAcr,  516i. 

t.  Wabshoushobn  ABB  BouHD  TO  Usi  Dub  BfLmnHOB  and  every  faaaooabU 
preoantion  to  proteet  and  pieaerre  gooda  oeneignad  to  tliem.    Id, 

t  Wabbhoobbiibh  Who  Adtbbtibb  that  Qoodb  rcirignad  to  thorn  wiQ  be 
stored  in  a  fire-proof  hoosa  are  liable  if  thay  store  tham  in  a  wooden  boose 
which  is  less  safe,  and  afterwards  bomed,  and  thia  even  thoogh  the  goods 
were  shipped  to  and  stored  in  the  wardunisa  of  the  wrong  oonsigna^ 
it  after  the  disoovery  of  the  ndstaka  by  the  real  eonsignees»  thay  allow 
the  gooda  to  remain  in  snoh  warahooaa.    Id, 

ft 

WAIBBSL 

U  PCTBEPlwxwuBiOEarljABivinwhiohorigiBaitsaasprfaiglonningaslrasB^ 
mnning  throogh  hia  land  and  into  the  land  of  another,  may  divert  the 
stream,  and  oansa  it  to  overflow  and  iiiigata  hia  land,  provided  it  la- 
snmee  its  natural  ohsnnel  before  it  entera  the  land  of  the  lower  pro- 
prietor; and  he  is  not  liable  for  iajniy  to  snoh  proprietor,  unless  ha 
wantonly  and  malimonaly  nses  the  sties iii,  and  takee  more  water  than  ia 
neoessaiy  for  agriooltoral  pozpoass.     ToUe  ▼.  Oorrelh,  640. 

%  LowxB  pROPBXBroB  u  Pbbsitiibd  to  Know  that  the  npper  propristor  hss 
the  right  to  nse  the  water  naming  through  his  land  for  irrigstion  par^ 
poaes,  and  if  he  ereota  a  miU  on  hia  land,  he  cannot  leasen  the  npper  pro- 
prietor's vested  ri^ti^  and  the  damages  ha  may 

8ae  BommABZBiL 

WILLS 

!•  Will  Lehhiho  Paansnoir  abb  Khjuihbbt  ov  BBoranL— A 

may  bequeath  oertsin  land  toatmsteeto  hold  daring  the  life  of  hia 
(testator's)  son,  the  trostee  to  let  or  demise  the  same^  and  pay  the  inooma 
aver  to  the  eon,  or  at  his  option  to  permit  the  eon  to  let  and  demiae  the 
same,  end  obllect  the  inooma  daring  hia  life^  bat  provided  that  the  land 
shall  not  be  sabjeot  to  the  son's  debts,  nor  nndar  hia  oontrol  or 
mant.    Rie$  v.  Oqfer,  861. 

t.  OcunnnoN  n  Will. —The  words  ''incase^"  when  nsed  in  a  will, 

a  oondition  as  desriy  as  where  the  words  "iC  "vpon,"  and  tha  lika  are 
need.    BdberU^t  ^ppeai,  812. 

8.  Wnxa.  —  Pbima  Faoib  Gm  or  Pbodvot  or  Fund  ia  tha  gift  of  thai  pr»> 
dnot  in  perpetoity,  and  oonaeqnently  a  gift  of  the  fond  itself,    id, 

4  EviDBBOB  ov  ivTBRTiOB  TO  Vb8t  liBOAor. — Where  a  toftator  providsa  foT 
tha  investment  of  a  certain  fnnd,  thainoometobeappSedtothaanpporl 
and  edacation  of  hia  naphaw,  mid  farther  provldas  thai  if  ha 
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to  the  ag*  of  twmty-ono  ymn  tba  prina^tl  k  to  bo  givvn  to  hint  the 
•oreranoe  of  this  fnad  frooi  his  ottate  fa  oridaioo  of  on  intHitUm  to  tmI 
tho  logaey  is  hk  nophoWy  Mid  this  piwiiqptiim  fa  iipoQiaQjftv^^ 
■o  limititinn  ow  fa  mado  to  aaj  p«MB  ia  tho  ovwit  of  tho  dtotaaa  d 
tba  naphew  bafara  attafahig  aga^    Id. 

L  YsRiD  Lmaot.  —  Whara  » taatefeor  diraotad  that  ono  thonwmd  doQaia 
•hoald  ba  invastad  oat  of  hfa  aatata^  the  inaonia  to  bo  applfad  to  the 
iopport  and  adqaatfan  of  hfa  nei^how  vatQ  ho  baoaina  of  aga^  and  hi 
aaaa  he  Ihred  to  that  age  he  ivaa  to  gat  the  friofllpal,  aad  whara  Ihaio  waa 
BO  baqnaat  o?«r,  the  l^gMj  to  the  nq^hew  waa  a  Toatad  aoa^  and  ifpos 
hfa  death  kftf flirt  <*««»<*«g  ^  ■g^  ^  |im— i^  a*^  i>la  fcajw.   jig, 

C  It  n  BmunraB  or  InmrTO  Vwn  Lmuot  whn  the  taatefeor  teolhar 
aaaaa  limited  the  Taatiiig  of  Ugadea  to  oUiar  p«aaB%  by  pvopar  pvoffa- 
faa%  and  faifad  to  make  aoah  pcofialooa  ia  tiifa  aaaai    U, 


EzAimni  MmroEAiropii  B»!nia>  10  sr  Wmnn  to  rafraah  hfa 
ery;  and  the  witneaa  oaanot  zafnaa  its  ptodntftfam  and  axamfaation, 
Um,  perhapa»  it  appaan  to  the  oourt  that  he  had  a  reaacnable  grooiid  of 
belief  that  he  would  thanl^  aal^aot  UbmmII  to  pnaooal  ii^qfj.  ^MUt. 

ft  DinBriuinnOoiinnavWiiKHi^iiBdartheYafiiKMiftC^^ 

ehaptar86^  aaetifla  S^  iHdehaKflfaidaaa  party  f^oaa  taatifjfl»g  whi  the 
ether  party  to  the  oontnet  ia  iame  fa  daad»  whara  the  iame  between  the 
parfeiee  fa  whether  or  not  the  plaintiif  agreed  to  paj  the  defendant  for 
aai  tain  artiQlea  of  dothing  whioh  the  defendant  had  boo^t  for  hfa 
daaghtary  who  had  died  before  the  action  waa  faroaght»  prior  to  her  mar- 
riage wxtik  the  pbilntii(  with  the  nnderttanding  that  aha  waa  to  pay  for 
tfaemi  the  iame  being  vpon  the  pfaintiff's  agreement  with  the  defiaidant^ 
and  not  vpon  the  deoaaaad  wife's  agreement,  althoo|^  the  latfear  waa  a 
material  faet  bearing  on  the  plaintiff's  liability  and  the  defendant'e  right 
el  reeofaiy.    Oote  r,  SkrnH^,  687. 

See  GuMiHAL  Law,  8; '  Btidbioi. 
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